


A DIGEST OF INDIAN LAW CASES; 


COKTAIl^IVa 

HIGH COURT REPORTS, 1862-1886, 

A.K1> 

PRIVY COUNCIL REPORTS OF APPEALS FROM INDIA 

1836-1886, 

WITH AN INDEX OF CASES. 


COMPILED UNDEE THE OEDEB8 OF THE OOVEBNMBNT OF INDIA 

BY 

JOSEPH VERB WOODMAN, 

OP THE MIDDLE TEMPLE, BARRISTER-AT-LAW, AND ADVOCATE OF THE HIOH COURT, CALCUTTA. 


IN FIVE VOLUMES. 

VoinME IV. P-S. 


CALCUTTA: 

PRINTED BY THE SUPERINTENDENT OP GOVERNMENT PRINTING, INDIA. 

1888. 


[Price Ten Rupees.! 




TABLE 


01P 

HEADINGS. SDB-HEADINGS, AND CROSS-REFERENCES. 

The headings and sub-headings under which the cases are arranged are printed 
in this table in capitals, the headings in black type, and the sub-headit^ in 
small capitals. The cross-references are printed in ordinary type. 


PAITCHAYAT, 

Paper-books, 

FABDAKASHIN WOMEN. 

PABDON, 

Parol evidence. 

PABSIS, 

Particulars of property for sale, Alteration of— 
PABTIBS. 

1. Paeties to Suits — 

Advocate Genbeal. 

Aoeets. 

Bbnamidaes. 

Bonds, Suits on — 

CoNTEACTS, Suits on— 

Co-SUAEEES. 

Debtoe AND Ceeditob, ^Suits be- 
tween — 

Dbclaeatoet Deobees. 

> Bndowments, 

Qoteenhbnt. 

Husband and Wife. 

Joint Family. 

Landloed and Tenant. 

IjBOAoy, Suit foe — 

Maintenance, Suits foe— 

Malicious Peosbcution, Suit fob— 
Minob, Suit by — 

Moetgages, Suits ooncebning— 

Nawab Nazim’s Debts Act, Suit un- 
dee — 

Negotiable Insteumbnts. 

Paetition, Suit fob — 

Paetnbeship, Suits ‘ooncebning— 
Pbincipal and Agent. 

PUEOHASEBS. 

Ebgisteation, Suits foe — 

Kent, Suits foe, and Intbbvbnobs in 
SUCH Suits. 

Rbvbesionbes. 

Sale in Execution. 

Sale-peocebds, Suit foe, aftee Dis- 
teibution. 

Subetibs. 


PABTINS — continued, 

2. Suits by some of a Class as Rbpebsbnta- 

TivBS OF Class. 

3. Adding Paeties to Suits— 

{a) Gbnbeally, 

{b) POWBE OF RbVBNUE COUBT TO ADD 
Paetibs. 

(c) Plaintiffs. 

d) Defendants, 

e) Appellants. 

(/) Respondents, 

4. Substitution of Paeties — 

(a) Gbnbeally. 

(b) Plaintiffs. 

(c) Defendants. 

(d) Appellants, 

(e) Respondents. 

5. Teansposition of Parties. 

6. Parties with varying Rights. 

7. Parties in two Capacities. 

8. Disability to Sub. 

9. Objection as to Defect of Parties. 

10. Privileges of Parties. 

PARTIES TO CONVEYANCE. 
PARTITION. 

1. Form of Partition. 

2. Pbivatb Partition. 

8. Right to Partition— 

(a) Generally. 

(b) Paetition of Poetion of Pbofbbtt. 

4. Appointment of Commissioner. 

5. Jurisdiction of Civil Coubt in Suits be- 

spbcting Partition. 

6. Question of Title. 

7. Mode of effbcting Pabtxtiok. 

8. Effect of Partition. 

9. Liability *aftbb Partition. < 

10. Miscellaneous Cases. 

Partner of Director appointed os Solicitor of Com- 

I pany 

I Partners. 



IV 


TABLE OF HEADINGS. 


FABOTNKHSHZF. « 

1. What constittttjis Pabtkebbhif. 

2. BiaHTfel AND Liabilitibb 07 Pabtnxbs. 
d. SiriTs BBSFBOTiKa Pabtbbbshifs. 

4. Dissolxttioh op Pabtbbbbhip. 

5. Pkoobdttbe. 

FABTN1SR8HIF FBOFERTT. 

Partnership property. Interest in— 

Party wall. Liability of adjoining owner for 
of— I 

Passenger by rail. 

FASTUBAaB, BIGHT TO- , 

PATENT. 

Patent Act, 1859. 

Patil of village, Suit for declaration of right to offici- 
ate as— 

PATNI TENURE. | 

Patnidar, Bight of— 

PAUPER SUIT. 

1. Sfits. 

2. Appeals. 

Pawnor and pawnee. 

Payment, Evidence of — 

Payment in consideration of releasing person from 
prison. 

payment into court. 

Payment into Court by mortgagee to prevent sale of 
mortgaged property. 

Payment of debt barred by limitation. 

Payment of interest in advance. 

Payment of whole debt by one debtor. 

Payment, Specified time for— 

Payment to stay sale. 

PBNAIi code. 
s. 88. 
a. 178. 
a. 173. 
a. 174. 
a. 177. 
a. 179. 
a. 180. 
a. 182. 

• a. 186. 

• a. 188. 

- a. 189. 

- a. 201. 
a. 206. 
a. 210. 
a. 217. 
a. 221. 

• a. 277. 


PENAL 

a. 279. 
a. 288. 

8. 286. 
a. 328. 
a. 372. 
a. 373. 
a. 397. 

8.422. 

a. 

s, 

a. 

a. 496. 

a. 498. 

Penal Code Amendment Act. 

Penal Code, Exceptions in — 

Penalty. 

PENSIONS ACT (VI OP 1849). 
PENSIONS ACT (XXIII OP 1871). 
a. 3. 
a. A 
a. 6. 

' a. 11. 

a. 12. 

PEONS, APPOINTMENT OP- 

Perim, Island of. Law in force in — 

Perjury. 

PERMANENT SETTLEMENT. 

Perpetuities. 

Personal decree. 

Petition, Application by, for appointment of guar- 
I dian. 

Petition for administration summons. 

Petition, Misstatement in — 

Petition, Power to allow withdrawal of — 

Petition, Power to set aside order dismissing — 

PHULKUB, RIGHT OP— 

Pilots* 

Place of worship. Liberty to erect — 

PLAINT. 

1. GbVBBAL COKSTBirCTIOK OP PLXABIKQa. 

2. Adhissiok op Plaint. 

. 8. Foem: and Contents op Plaint— 

I (a) Date op Cause op Action. 

(b) Fbamb op Suits oenbbally. 

(o) Plaintippb. 

(d) Dependants. 

(e) Boundaries. 

(/) Special Cases. 



TABLE OF HEADINGS. 


PLAINT — continued. 

6. 

7. Bejectiok ov 

D'nrx/'imv.Tntm 

Plaintiff, Imprisonment of, for costs of suit. 

Plaintiffs. 

PLEA. 

Plea of guilty on one of two contradictory charges. 

PLEADER. 

1. Appointment and Appeabance. 

2. Adthobitt op, to bind Client. 

3. Bbmdnbbation. 

4. Removal, Suspension, and Dismissal. 

5. PUBOHASB OP DEOBEBS BY PlEADBB. 

Pleadership examination. 

PLEADINGS. 

Pledge of goods. 

Poisonous Drugs Act. 

Police Act, XXIV of 1859 (Madras Police Act). 

POLICE ACT (V OP 1861). 

8. 18. 
a. 28. 

• 8. 25. 

8. 29. 

8. 84. 

8 . 

Police Amendment Act. 

POLICE INQUIRY. 

POLICE MAGISTRATE. 

POLICE OPPICBR. 

Police report. 

Policy, Construction of — 

Policy of assurance. 

Political Agent, Order made by, in bis executive 
capacity. * 

Political Resident at Aden, Court of — 

PORT OP CALCUTTA. 

Port Rules. 

Portuguese succession. 

Ports Act. 

POSSESSION. 

1. Evidence ot Possession. 

2. Evidence op Title. 

3. Natube op Possession. 

4. Advbbse Possession. 

6. Suits based on Allboation of Posses. 

SION. 

6. Suits fob Possession— 

(а) Pboof op pabtioulab Title. 

(б) Othbb Suits fob Possession. 


POSSESSION, ORDER OP CRIMINAL 
COURT AS to- 
sses which , 1 
TO Possession. 

I 8 . Notice to Pabtibs. 

4. Evidence, Mode of taking, &o. 

6. Decision of Magistbate as to Posses- 
sion. 

6. Natubb and Effect of Decision. 

7. Attachment of Pbopeety. 

S- Disputes as to Right of Wat, Water, 
&o. 

9. Local Inquiry. 

10. Dispossession by Criminal Force. 
Post-nuptial contract. 

POST OPPICE ACT, 1854. 

1 8. 49. 


POST OPPICE ACT, XIV OP 1866. 

88 . 

1 Postpone petition. 

Potta, Construction of — 

Potta, Tender of— 

Poundage, Right to — 

' Power of appointment, 
j POWER OP ATTORNEY. 

! PBACTIC3B. 

1. Civil Cases— 

Adjournment. 

I Affidavits. 

Appeal. 

Application afteb Refusal. 

Cause List. 

I Certificate of Sale. 

Commissioner fob taking Accounts. 
Consent Dbcbbb. 

Counsel’s Fees. 

Courts of Justice, 

Damages, Assessment of— 

Execution of Dbcbbb, Application 

FOB — 

Execution of Deed. 

Extbaobdinaby Jurisdiction of High 
Court, Application in— 

Inspection and Pboduotion of Docu- 
ments. 

Intebbogatobibs. 

Leave to sub ob defend. 

Lbttebs of Administration. 

I Motions. 

Notice, Re-issue of — 

Obdebs. 

Paper-Books. 

Parties. 

Payment our of Money deposited 
Court. 

Record, Documents forming— 

Review. 

Revival of Suit. 

Rule to Show Cause. 



vi 


TABIil OF HEADINGS. 


FRACTICEl^eOfi/tnitet?. 

SsoimiTT FOB Costs. 

SBTTIBa DOWN CASB FOB HBIBINO. 

Stay of Suit. 

Tbstambntaby Mattbbs. 

Tbahslation of Papbbs. 

Tbanbfeb of Cabb. 

TbANSMISSION of DoOtTMENTS. 
WiTHDBAWAIi OF SuiTfl OB APPEALS. 

2. Cbiminal Cases— 

Adjoitbnmbnt. 

Affidatits. 

Caution to Accused. 

Evidence, Mode of bboobdino— 
Judgments, Copies of— 

Becobd in Sessions Cases. 

Revision, Application fob— 

Bulb to show Cause. 

Signatube of Magistbate. 
Tbansmission of Becobd to High 

COUBT. 

Undefended Accused. 

FBE-EMPTIOK. 

1. Subjects of, and Tbansfebs giving eisb 

to. Pbe-emption. 

2. Bight of Pee-bmption. 

8. Consteuotion of Wajib-ul-uez. 

4. PUECHABB-MONBT. 

6. Loss oe Waivbb of Right. 

6. Miscellaneous Cases. 

Preliminary inquiry. 

Prerogative of the Crown, Statute limiting — 

PBESCBIPTIOIT. 

1. Claim to Peebcbiption. 

2. Basements— 

(а) Gbnbbally. 

(б) Houses. 

(e) Land. 

(d) Money Allowance. 

(e) Office. 

(/) Collection of Revenue. 

Q) Light and Ate. 

Ch ) Bight of Way. 

(») Bight to Wateb. 

Prescriptive right. 

PBESIDENOy BANKS ACT. XI OF 

1876. 

PBESrOBNOY MAGISTRATE. 

Pvesidency Magistrates Act. 

Presumption. 

Previous conviction. 

Primogeniture. 

rmiKciFAi. AjRB AOEirr. 

1. Authoeity of Agents. 

2, Katifioation. 

8. Bevocation. 

4. Duty of Agents to Account. 

5. Liability of Peincipal. 

6. Liability of Agents. 


PBIKOIFAL AUD SUBETT. 

1. Liability of Peincipal. 

2. Liability of Subbty. 

8. Discbaegb of Subety. 

Priority. 

PRISONER. 

Prisoners* Testimony Act. 

PRISONS ACT, XXVI OP 1870. 

• 8. 45. 

PRIVATE DEFENCE, RIGHT OF— 
PRIVATE PROSBOXJTOR. 

Privilege. 

PRIVILEGED COMMUNICATION. 

Privy Council. 

Privy Council Appeals Act. 

PRIVY COUNCIL, PRACTICE OP— 

1, Appeals fbom Inteblocutoby Oedees. 

2. Enlarging Time foe Appeal. 

I 8. Special Leave to Appeal. 

4. Leave to defend Appeal. 

6. Ceoss-appbal. 

6. Valuation of Appeal. 

7. Stay op Peoobbdings in India pending 

Appeal. 

8. Withdrawal of Appeal. 

9. Insolvency of Appellant, 

10. Dismissal of Appeal fob want of Prose- 

cution. 

11. Bestoeation of Appeal. 

12. Bbmibsion of Case to India. 

13. Practice as to Objections. 

14. Questions of Fact. 

15. Concueebnt Judgments on Facts. 

16. Bb-heaeing. 

17. Leave to being fbesh Suit. 

18. Enforcing Execution of Oedbe. 

19. Costs. 

PROBATE. 

1. Power of High Court to grant, and 

Form of— 

2. Jurisdiction of District Courts. 

3. Of what Documents granted. 

4. To whom granted. 

6. Pboof of Will. 

6. Administration Bonds. 

7. Amendment of Error in Probate. 

8. Opposition to, and Revocation of, Grant* 

9. Effect of Probate. 

PROBATE ACT (V OP 1881). 

88, 18 to 28. 

Probate duty. 

** Proceedings,” Meaning of — 

Proceeds of sale. 

Proclamation. 

Proclamation of sale, 

FBOStrCTIOK OF DOCXTHEKTS. 



TABLE OF HEADINGS. 


irii 


Profit*, Suit for— 

Prohibitory order. 

Prohibitory order, Service of — 

" Projah,*' Meaning of — 

Promise to pay.” 

PEOMISSORY NOTE. 

1. POBM OF — * 

2. CONSIDBBATION. 

8. Assiokmbnt of, and Suits oh— 
Promissory notes. 

Property. 

PROPRIETARY RIGHT. 

Prosecution. 

Prospectus. 

PROSTITUTE. 

Prostitution. 

Protector of Labourers. 

Provision in Act for benefit of Government. 
Provocation, 

PUBIilC DEMANDS RECOVERY ACT 
(BENGAL. ACT VII OP 1880). 

• 8 . 6 . 

• 88. 10 & 23. 

Public documents. 

Public ferry, Plying boat for hire near — 

Public highways. Powers of Municipal Commis- 
sioners over — 

Public nuisance. 

Public ofiiccr. 

Public policy. Agreements contrary to — 

Public policy, Custom contrary to — 

PUBLIC PROSECUTOR. 

PUBLIC ROAD. 

PUBLIC HEALTH, OFFENCE AF- 
FECTING— 

Public safety. Offence affecting — 

PUBLIC SERVANT. 

Public spring. 

Public thoroughfare, Suit for obstruction of — 
Public worship. 

Publication of banns of marriage. 

Publisher. 

PUNDITS, OPINIONS OF- 

Punishment, Enhancement of— 

IHinishment, Form of— 

Purchase. 

Purchase-money. 

Purchaser. 

Quarries, Suit for rent of stoncr- 
Question of fact. 


Question of law. 

Question of title. 

Question put by Judge to jury affer verdict. 
Question referred to Full Bench. 

RAILWAY ACT, XVIII OF 1854, 88. 28 Be 
29. 

RAILWAY ACT, XXV OF 187L 

8 . 2 . 

8. 2L 
* 8. 29. 

RAILWAY ACT, IV OF 1879. 

8. IL 

8B. 17, 8L 
8. 26. 

RAILWAY COMPANY. 

Railway receipt. 

Raj, Succession to — 

RAPE. 

Rashness. 

RATIFICATION. 

Readiness and willingness. 

Reasonable and probable cause. 

Receipt. 

RECEIVER. 

Recitals in documents. 

RECOGNISANCE TO APPEAR. 
RECOGNISANCE TO KEEP PEACE. 

1. PBBSOHS out of JUEISDIOTIOH. 

2. Magisteatb with Powbbs of Apfbiaate 

COUET. 

8; When Rbooohisancb may bb takbh. 

4. Cbbdiblb Ihfoematioh. 

5. Summons. 

6. Oppoetunitt to show Causb. 

7. Summoning Witnesses. 

8. Likelihood of Bebaoh of Peace, and Evi- 

dence. 

9. Second Application fob Sboueity. 

10. Effect of Oedeb postponing Peoobedings 

foe Civil Suit. 

11. Obdee limited by Requisition, 

12. Amount op Sboueity. 

18. Effect of Signing weong Bond. 

14. Cancelling Oedeb. 

15. Dischabgb of Recognisances. 
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8. 18. 

8. 17. 

8. 51. 

88. 52, 53. 

8 . 66 . 
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Rival hdits. 

River. 

BOAB, OWHBBSHIP OF— 

BOAJ> CB88 ACT (BBKGAl. ACT X OF 
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- 8 . 5 . 
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A DIGEST 


or 

THE HIGH COURT REPORTS, 

1862-1886, 

AKD OF 

THE PRIVY COUNCIL REPORTS OF APPEALS FROM INDIA, 

1836-1886. 


PANOHAYAT. 

Bistrlot panohayat.— iUTacI. Meg, 

XII of m6,---Mad, Meg, VII of 1816. Madras 
doil Courts Act, III of 1875. —Neither the total 
repeal of Regulation VII of 1816 by Act III of 1813 
(Madras Civil Courts Act) nor the partial repeal 
of Regulation Xll of 1816, so far as it contained 
words of reference to Regulation VII of 1816, 9.ho- 
lished the jurisdiction of ifistrict panchayats. A Col- 
lector cannot order a reference to a district panchayat 
under Regulation XII of 1816 unless there has been 
(1) an inquiry as to whether the parties will submit 
the jurisdiction of a village panchayat ; (2) an ob- 
jection from either party to such reference, and a 
request in writing by one of the parties that the 
matter be referred to a district panchayat. Chx- 
FATX ZSUIKPAB (ZSICIKDAB OF ChIXATI) V, PSODA- 

xiicEDi Zbmikdab • L Ii. 8 MadL» 569 
PAPEB-BOOKS. 

See CA0B8 UNDER Praotiob— Civil Cases 
—Paper-Books. 

PABBAKASHIN WOMOSSN. 

See Attaoembnt— Attachment of Per- 
son . . . I. Ii. B., 7 Oalo., 19 

[17W.B.,86 
See Evidence — Parol Evidence— Vary- 
ing OR Contradicting Written In- 
struments. 

[1 B, Xi* B«, 289 Sly XLoto 

See Inspection of Documents. 

[I.Zi.B.y8AU.ya65 
See Own Pbobandi— Decrees and Deeds, 
8 VXT to SET ABIDE . 10 B. Ii. B., 206 
[lSB.X..B.y487 
See Principal and Agent— Authorpit 
OF AGENTS . X, L. Bty 7 Oalo.y 245 


PABDAKA8HIN WOUDSN^eontinued. 

1 . Dealings with parda womeoiu 

— Onus of proof, — JEoidenoe of bona fides , — ^A Hindis 
parda woman is entitled to receive in the Courts of 
this country that protection which the Court of 
Chancery in England tdways extends to the weak, 
ignorant and infirm, and tb those who for any other 
reason are specially likely to be imposed upon by the 
exertion of undue infiuence, which is presumed to 
have been exerted unless the contrary be shown. Is 
all 'dealings, therefore, with persons so situated, it » 
incumbent on the party interested in upholding the 
transaction to show that its terms are fair and equi- 
table ; the most usual mode of discharging such onus 
being to show that the lady had good Independent ad- 
vice> in the matter, and acted therein altogether at 
arm^s-length from the other contractu^ party. iCu- 
KHUN, e. Ahmed Hosbbin . . . 22 w, B,. 44$ 

2. Execution of deed by pap- 

danashin.— of de»d,'^Moidence of 
emecution,-^ln cases of transactions by parda women, 
mere registration does not go far to corroborate the 
proof of their validity, unless a mutation of names 
takes place, which, if done under a mookteamamEr, 
has not the same effect as against a parda womsn as 
it has against a person capaUe of transacting his own 
business* and acting for himself. Where the oon-^ 
veyance by a parda woman is ^peached, there, 
ought to be clear evidence, not of toe mere tiguatine 
by the party, but that the secluded woman had the 
means of knowing what she was about. Eueeul 
Hossbxn e. Amjud Ali Khan * 17 W, B,, 528 


Svidenee of genuineness , — ^The mere r^if^ationiof 
a lease is no proof of its. genuineness, especially in the 
case of a lease which was first produced as a valid 
instrument nearly nine years a£t& its execution, and 
which was alleged to have been granted by a par^ 
nasbin lady, hut no satisfactory evidence was given, 
that she had put her signature and seal to it, and 
that she did so with a knovrledge of the nature, 
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FABBAKuftBHni' WOllCBir«**»XliL0oation 
of deed by‘ pardaneabi&--^(}oe^Miw#i2. 

contents of the instrument. DooxBa Ohavd e. 

18 W. B., 286 


4. " ... BsDplanaiion of 

4ooument»^liL order to charge a pardanaslun woman 
upon an instrument or power purporting to have 
been executed by her, it is reqiusite that the person 
relying on such a document should give satis- 
factory evidence that it has been explained to and 
understood by her. SumsET Lal o. Shbobhabat 
Kobe .... I. U B., 7 Calc., 246 


6 « ■■ ' ' ■' ^ OnuB prohandij— 

Soidenoe of deed being explained, — ^ardanaehin 
legal Where the defendant, who 

was shoiftm to bd an illiterate pardanashinUdy, denied 
on oath that in executing a wakfnama she had 
any intention of creating an absolute wakf, or that 
she understood, the effect of the deed when she ex- 
ecuted it, the onus was on the plaintiffs to show that 
she was fully aware of the character of the document i 
and its legal effect, and that she had proper profes- * 
sional advice at the time of its execution. In the 
absence of such proof, that the deed was not 
binding on her. Delboos Bahoo BEanu o. Abe- 
#A& AbxiY Khan 

[15 B. I*. B„ 167: 28 W. B., 458 


SeU, in the same case, on appeal to the Privy 
Council, who affirmed the judgment of the Hign 
Court ; A Court, when dealing with the disposition 
#1 ^ber properly by a purdah woman, ought to be 
satisfied that the transaction was explained to her, 
and that she knew what she was doing ; especially 
in a case where, without legal assistance, for no con- 
sideration, and without any equivalent, she has exe^ 
ibnted a document, written in a language she does not 
understand, which deprives her of all her property. 
In the case of a pardanashin woman who has no legal 
assistance, the omnary presumption, that if a person 
of competent capacity signs a deed, he understands 
the instrument to which he has affixed his name, does 
nbt arise. Abuqab Ali «. Belboos Banbb BEauH 
[I. I.. B., 8 Galo., 824 
$ee also the cases of ManobAlB Babb v, Bhao^abati 
Babi . • . 1 B. Zi* B., 0. 0., 28 


KANABiAXi Jowhabi o. Kakini Bbbi 

[lB.KB,,O.C^81,note 
Thaeoobpeen Tewaby Aei HossEpr Khan 
[18 B. I*. B., 427: 21 W. B., 840 
If, B,, 1 1, A., 192 

SooNEEB Koohabbb Bebia Kibbobee 
6ein ; B., 246 

Baop Kabain Sinqh n. Gwapheb PebseAd 

, JSasuldx . , , . 9W.B.,2af 


\ Deedh^hed diepoei^ 

i^kd^I^of af bond fide inUntio».^Whore a deed 
to have been executed by a parda woman, 
^ fairly taken from her, 
she was a free agent and duly informed 
- When the disposition is in tbe 

a d 0 atb*bed disposition, the Court that bp- 


PABBAKASHm WOMBN.---ltoeati0|l 

of deed by pardanaahiB— 
holds it ought, from whomsoever it proceeded, to be 
satisfied that it was the free voluntary act of the 
party ly whom it purports to have bm executed, 
and expressed her real intention. Gbibh Ceundib 
Laeobbb e. BEuaeoBUTTY Bebia 

[14 W. B., P. O., 7: 18 Moore’s I. A^ 419 

7. ' Moohtearnamah, 

Validity of . — ^The issue being as to whether a cer- 
tain mookteamamah, which purported to have been 
sigpied by the respondent, was valid or not, the valid- 
ity of the mookhteamamah was pronounced against, 
as there , was no legal proof of its execution, and 
the absence of legal proof was not compensated by 
any legitimate inference arising out of or by any of 
the facts disclosed by the other parts of the case, thb 
whole of the transactions relative to the execution 
thereof being of a very queslionable character, SEE* 
TEL Pebseae V. Boolein Badau Konweb 

[8 W. B., P. C., 22 ; 11 Moore’s I. A., 288 

3, J)ooument obtained 

by chief male member of fafnily. — K document ob- 
tained by the chief male member of a family from 
a parda woman should receive a strict construction. 
Sooxyaboye Amhal V. Latoeki Ammal 

[18 W. B., P.q.,8 

9, Contraet with 

pardanashin voomam.—^'Proof ae to knowledge of 
trcmsaction before execution of document, — Where 
two Nambudri females — a mother and daughter 
(plaintiff)— executed a document in favour of defend- 
ant, a male relative (nephew of the former), which 
purported to divest the plaintiff and her mother of the 
entire property of the illom of which they were the 
sole proprietors, and to vest it in the defendant in con- 
sidoration of his promise to marr^ and raise up heirs 
to the illom to which the plaintiff and her mother 
belonged, and to maintain the plaintiff and her mother 
till death, and it was proved that plaintiff was well 
aware of what she was doing, and had subsequently 
clearly recognised the defendant as absolute proprietor 
of the property and was contented with his having 
assumed the position pointed out in the document, — ► 
Meld that the transaction was valid, and could not be 
called into question on the suggestion that plaintiff 
was placed at a disadvantage and was not fully cog- 
nisant of the irrevocable nature of the deed ; and that 
the rule laid down by the Privy Council in Ashgar 
AU Y.Delroos Banoo Begam, I. L, A, 3 Calc,, 

and in Taooordeen Tewarry v. Ali Mossein Khan, 
L, B,,l L A,, 192, had been complied with, and that 
defendant had discharged the buraen of proof upon 
him. Tavabaseebbx I^titebib Aneabjanoh v. 
Mabanat Vaseeevan Nambedbipap 

[I.l«.B.,dMaA,215 

10. — Variamebetween 

pleading and yroqf.— Judgment of the High Court 
dismissing a plainbLiPs suit confirmed on the evidence 
in a case in which plaintiff sought in the lower Court 
to set up a deed ox alleged sale from a Hahomedsa 
pardmtashin la4y in fhvour of her neice, which posi- 
tion he ahandonra b^ore the High Court, where he 
snggetfted thkt allhough it was not good as a deed 
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PAEDANASHm 
of deed by paxOMBrntibiba^^ 

^ iale it wetild be good «• a deed of bounty, the 
tile being oolonraHe fpr the purpose of giving effect 
to a gift which otherwise it might be difficult to make 
ttnder the Hahomedan law. Kithebboonisba Bb- 
OITK e. SYtTWrootiLAH . 16 W. P. O., 82 

Affirming S. C. KtrHiTBOONiBSA Beofm o. $y- 
BOOLLAH Ekak • « 6 W. 188 

1L-— cup hft 

io moohtmtr, — Oaas.'^Where a mooktear sued 
his client, a Hlndii widow, upon a pnrwannah bear- 
ing ffiie clients* seed and purporting to give away 
valuable properties without any substuitial consider- 
ati^,— that the onus was on the plaintiff to 
imtisfy the Court fully as to the circumstances under 
which the clients’ seal was obtained, and to prove 
that the gift was made advisedly. Ram Pbbshad 
Missbb o. Phoolbutxbb . • 7 W. B., 88 

12. ; Gift htf Mdho- 

medan lady to ono in a fiduciary position , — Where 
a Mahomedan lady conveyed to her confidential ad- 
viser and two other persons the house in which she 
dwelt by deed of gift, which (though read over and 
explained to her by a clerk who acted both for the 
donees and her) was executed by the lady without 
independent professional ckdvice, and without the 
^vice of the heads of her caste, it was decreed, at the 
instance of her heirs after her death, that the deed 
should be set aside. Eujabai n. IsmaiIi Ahmed 

[7 Bom., O. 27 

18. * ' ' > Proof of 

tion,^JSvidenoe of knowledge of contents and of free 
ayonoy.-— A suit was brought upon a bond purporting 
to have been executed on behalf of two Mahomedan 
pardanashin ladies by their husbands, and to charge 
their immoveable property. The bond was compul- 
,sorily registrable, and it was presented for registra- 
tion by a person who professed to be authorised by a 
power-of-attorney in that behalf. The only proof 
given by the plaintiff that this power-of -attorney was 
executed by the ladies, or with their knowledge and 
consent, was the evidence of a witness who deposed 
that he was not personally acquainted with them nor 
did he know their voices ; that he went to their resi- 
dence; that there were two women behind a parda 
whom the executants of the bond said were their re- 
sUve wives, and that these women acknowledged 
^ had made the power-of-attorney. There was 
ing to show that the ladies had ever benefited in 
Any way from the money advanced under the bond. 
Meld that, even if the ladies behind the parda were 
in fact the two defendants, this evidence would not 
be enough to bind them, and that it was for the plain- 
tiff, who sought to bring their property to sale on the 
strmigth of a transaction with them, to show tW 
they Were free agents in the matter, and, having a 
knowledge of what they were doing, accorded 
their consent to it. Mnnloot Maheem V. Skumsoon^ 
aArttf Meyvm, 11 Moore^s J. 661 ; Asiyar AH v. 

Mshrooe JSdnoo Bemm^ I, X, A, 8 Gate., 824 s and 
IMdsM Lai v* SheoM^ Koer, L L. M., 7 Cksle,, 245, 
redextodiio by MAHSceoD, J. Bbka&i Lad e. Habiba 
* * . - l.Ii.B.,8 All.,867 


BABBAKAimm 

of deed by pard*iilMiilli|L---eeiit»af^ 

14, Wemi of %el 

advice* — Misapprehension. — ^A deed conveying 
interest of a native married woman in land wSl not 
be set aside on the ground of want of leg^ advice or 
misapprehension, where the husband is aware of the 
alienation, and it is not shown that there is a groes 
inadequacy of price, MoNOHUB Boss e, EttooDBDIIr 
Bboum 

15 . Loanfot Mmho^ 

medad women on bond executed under mooXtUOr^ 
namah.-^Onus on Where A 

wishes to charge Mahomedan ladies under a bond 
executed in tbeir absence by B. under a mooktear-^ 
namab, even if there was no collusion between A. mad 
jff., A. is bound to show that there was no negligence on 
his part ; that the advance was made after satisfying 
himself that it was taken for their use, and was re- 
quired by them for the purposes stated in the mook- 
teamamah {viz,, for the payment of their debts); and 
also that the money was applied to the use ^ the 
ladies. Gk>DAM Sobhab v. Mvdddk MoeDk Paud 

[18 W. B., 287 

10. — AttendBnoe of pardanattliiii 

Id. Court. — Personal attendance tf accused psr^ 
son, — Criminal Procedure Code, o. 205,-^BM$ 
where a Magistrate had issued a summons to a ^ par* 
danashin” woman, alleged to be of good pomtion, 
who was accused of an offence, that the Mi^strute 
should ,have dispensed with the personal attendance 

until such time as he had before him clear, (^reet, ahd 
reliable primd facie proof that the accused had a real 
charge to answer. Ib thb maxtbb or thb XBXxxzoir 
OB Rahim Bibi . « . I. !«. B,, 0 A 1 I« 68 

17. Examination of 

nashin. — fTitness. — Biyht to be examined on oom* 
miseion. — ^A pardanashin woman, summoned as a 
witness in a criminal case, has a right to be exempted 
from personal attendance at Court, and to be examiuibd 
on commission. In thb maxtbb or thb pbtitzok 
or Hobbo Soondbey Chowdhbain 

[LUB., 4 Calc., 20 : SaUM,^BS 

18 . ' — PriviUyOs of, do 

witnesses. — Attendance in Co«r<.— Privileged of par** 
danashin ladies when attending Court in pidmquine as 
witnesses considered. The general rule is that the 
lady should be admitted into Court in her palanquip, 
and give her evidence in it, after being prc^ei^ ideil* 
ilfied. Qubbn on thb pbosboittion or Eoobxa 
Band v. Robbbtb lB.I.,E.,aEP.,8 

Court will extend the piiv^bC^ges of 

parda to women who, thCugh not pard% are not 
accustomed generally to appear before the publh^. 
EiSTOMOHDN MOOKBBJBB V. ADABMONBr BaBSB 

[ 2 B;y 4 o »86 

80 . T iiM r Attendanee in 

-^The examination by coiniiils< 

sion of a pardiHiaAm woman is not neoessw^ wheea . 
she can be examined In Court in a pelki or othm^ism 
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Privileges of, as 

0Une$ssi*-^Cml Procedure Code, f859, s* j8i,— In 
the CM of an unmarried girl of eome 12 ^ears of 
witiliout any distinguished rank or station, hut 
belonging to that class of Hindu society the female 
m&ibers of which never go out in public, it was held 
4hat she was entitled to the privilege of Act VIII of 
1859, section 21, even though it was essential to 
have her testimony in a case recorded by the Judge 
himself, and that her testimony should & taken out 
of Court under suitable precautions. Maivatu 
B nr&B V. Moobta Koobb • 24 W. 375 

Irreffulart^ in 


mode of esfaminaUon prejudicing the accused , — 
Where the complainants were pardanashin ladies, 
and the Deputy Magistrate wont to their residence 
and took their depositions in the presence of the ac- 
cused, who had no opportunity of cross-examining, in- 
asmuch as the deponents wore in a shut-up room, — 
Meid that the Deputy Magistrate’s proc^ure was 
unusual and uncalled tor, and the accused was preju- 
diced by the way in which the examination was token $ 
and that the complainants should have been called 
upon to make their charge through some one who 
knew the facts. Ik the matteb op thb petitiok 
OP JuBoo Hukdok Lalii • 24 W. B., Or,, 22 


sa 


!B3:6inption from arrest.- 


MjeOuUon of decree. — (hvil Procedure Code, 1859, 
t« 8l«--*Exemption from arrest on process of execution 
imder section 21, Act Vlll of 1859, does not extend 
to all women of rank, but is limited to the women 
therein described, — women, that is, " who, according 
to the custom and manners of the country, ought not 
to he compelled to appear in public.” Davis v. Mid- 
EinvTOK 8 W. B,, 282 

24. ; ' Sweeution of 

decree . — Bardanasbin women, or women who, accord- 
ing to usage of the country, ought not to be compelled 
to ^appear in public, are not exempt from arrest in 
e^iiecution of a decree. Mahabakx op Bubowak o. 
BABAPAStTKDABI DbbI 

[1B.L.B.,7.B.,31; 10 W, B., P. B., 21 
Ba^ohukbpb Bor o. Shaha Sookbubi Dbbi 

[I.L.B.,4Calo.,588 
8eealso Kabtticbxkbb Dossbb v. Eotxash Eahx- 
KBB Dossbb 

[l.Zi.B.,70alo.,19: 80.i:i.B„25 

PABBOB. 

See Affbovbbs « I. Xi. B., 7 AIL, 160 
See Etiubkcb — Cbxicikax. Casbs— Exahi- 

KATIOK AKD StATBKBKTS OP AOOUSBD, 

[I. UK.,! Bom., 610 
X.X..B.,2 Aa,260 
8W.B.,0r.,58 

5Br.W.,217 
I. Ii. B„110alo.,580 
14W.B.,0p.,10 
I. Zi. B., 10 Bout, 180 


TJUdJ^ISi-^eontifmd. 

Withdrawal of— 

BeeAppBovBsa . 1. Xi. B., 8 Oalo., 660 
[23 W. B., Or., 12 
12C.];3.B.,22d 
7 0. Xi. B., 66 
ldO.Xi.B.,326 

1 . — Application for pardon,— 

Prisoner dulg convicted. — Freeh evidence ewfficient 
for acquittal. — Procedure . — Where a prisoner has 
been duly convicted of a criminal offence, and after- 
wards there turns up fresh evidence, which would, 
in the opinion of the Judge, if it had boon available 
at the toial, have produced an acquittal, the proper 
course to take is not to acquit the prisoner, but to 
apply to the proper authority for a pardon. Ebo. v. 
Habt . .1 Ind. Jur., N. 8., 833 

S. C. Nussttb Ali V , Hast . 6 W. B., Or., 42 


2. 


Application for 


pardon for political offence , — ^Application for par- 
don or mitigation of punishment for a political 
offence (e.y., for waging war against a Power in 
alliance with the Queen) should be made to the Exe- 
cutive Qovernment. Qttbbk v. Sajowpa 

[7 W. B., Or., 100 


3. 


Tender of pardon.— jPciwr of 


Magieiraie, — Witness . — A Magistrate is competent 
to tender a pardon to any person. The fact of such 
party being directly or indirectly concerned in the 
offence does not preclude him from being admitted 
as a witness for tlie Crown under section 209 of the 
Code of Criminal Procedure, 1861. Quebk v, Chitk- 
dbb Chubb Banbbjbb . . 6 W. B., Or., M 

Criminal Proce* 


dure Code, 1861, s. 210 , — A Sessions Judge was held 
to be not competent before a trial to instruct a Ma- 
gistrate to tender a pardon under section 210 of the 
Criminal Procedure Code. IK the mattbb op Nis* 
TABINBB Dbbia . . • 7 W, B., Or., 114 

5. '■ ' — ■ Tender of condi- 

tional pardon, — Criminal Procedure Code, 1861, e. 
209, — Power of Magistrate , — The provisions of sec- 
tion 209, Criminal l^cedure Code, applied to cases 
triable by the Magistracy concurrently with the 
Court of Session. Akokymous . 3 Mad., Ap., 2 


6. 


Criminal Proce- 


dure Code, 1861, a. 209. — Power of Magietraie*^ 
The power given to a Magistrate by section 209 of 
the Criminal Procedure Code could not properly he 
exercised, except with a view to the comnuttol of a 
case for trial before a Court of Session. Akoky- 
mous .... 3 Mad.* Ap^ 4 


7. 


. Power of Magis- 


trate. — Criminal Procedure Code, 1861, e. 209.— 
On a reference ly a Sessions Judge, where cerialn 
persons were found guilty of gaming by a full power 
Magistrate, solely on the evidence of a person sup- 
pose to have been concerned in the offenee, whoan 
the Magistrate had pardoned , — Meld that the Magis- 
trate had no power to tender a pardon in a oasa 
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PAEX>09*.«^!I^»3ider of pAffdO]|«^<»o4i0itt«McK. 
whioh he tries Hmself ; bnt only under section 209 
of the Criminal Procedure Code, in the case of an 
offence triable by the Court of Session. BBO. e. 
Bbkboios « • • • 8 Bom^ Ct^ 69 

S, — Criminal Proce- 

dure Code (Act X of 1882, s, SSi, read wth s, 388), 
— Offences not exclusively triable by Court of Ses- 
sion , — A Sessions Judge cannot tender a pardon to 
an accused under section 388 of the Criminal Pro- 
cedure Code, where the offence for which he has 
been committed is not triable exclusively by the 
Court of Session.^’ Quebk-Empbbbs v, Sadhbe 
Easal . . . I. Ii. 10 Calo., 986 

9, — — Prisoner, — Wit- 

ness, — Procedure,— Vrooedxkro as to tendering a par- 
don to a prisoner before examining him as a witness, 
discussed. Queen v, OAGAntr 

[4 B. Ij« B., Ap.» 50:12 W. B., Or., 80 

PABOIi EVIDENCE. 

See Casbb undeb Evidbnos — Pabol 
Evidence. 

FAB8I8. 

See Husband and Wife. 

[I. D. B., 2 Bom.9 75 

1 . iiBwa applicable to Farsis.— 

Statute of Fronds , — (2^ Car, //., c. 8). — Ihe Statute 
of Frauds (29 Charles II., Cap. 8), except so far as it 
has been repealed, applies to Parsis in India. Bai 
Maneoxbai V, Bai Mebbai 

[L D. B., 6 Bom., 863 

2. Act IX of 1887.— 

Immoveable property of Parsis , — Statement of cir- 
cumstances which led to the passing of Act IX of 
1837 relating to the immoveable property of Parsis. 
Application of English law to Parsis in Bombay. 
Naoboj-i Beeahji V, Bogebs • 4 Bom., O. C., 1 

3 ^ - — Suit for redemp- 

tion, — Parsi defendant,— Bom, Beg. IV of 1827, 
s, 26 . — In a suit brought by a Mahomedan to redeem 
from the defendant, who was a Parsi, certain property 
that had been conveyed by the ancestor of the ktter 
by a by-al-wafa (deed of conditional sale), — Meld 
that the law to be applied was, under section 2U of 
Begulation lY of 1827, that of the defendant. That 
in the absence of any specidc law for Phrsis in the 
mofussil, the rule of justice, equity, and good con- 
science should be observed, and the Court should fol- 
low, with certain necessary modifications, the practice 
of the Courts of Equity in England. Manchabsha 
Aehfandiabji V, Kambunisa Begam 

[5 Bom., A. 0., 109 

4. — Parsis in mofussil 

pf Bombay Presidency,— English law,— Ruts in 
Shelly* s ease, — Equity and good eonseience , — ^The 
law applicable to I^rsis in the mofussil of the 
Presidency of Bombay is, in the absence of evidence of 
any specific law or usage applicable to the particular 
ease^ justice, equity, and good conscience alone.*' 


FABSIH^XiEWB ap9li0ftbl0 to 

tinned. 

In applying justice, equity, and good oonidoEllO*^ 
to the facts of any particular case, the Courts wiU bo 
guided by the general principles of English Ipns 
applicable to a similar state of circumstances, and so 
as, if possible, to give effect to the intentions of the 
parties concerned, whore such intentions are deariff 
expressed, and are not repugnant to any gonard 
principlo of English law. The Conrts wfU not, ill 
such a case, apply rules of English law which, thougb 
well established and binding on English Courts, axo 
yet so special in their nature and origin as to be in- 
applicable to the different circumstances of this 
country. The members of a Parsi family, the heirs 
of one Framji Cowasji Banaji, deceased, entered into 
an agreement with one another, bearing date the 24th 
May 1851, by which they agreed that the remaining 
income, after paying the deceased's debts, of a certalii 
estate which had belonged to the decease^ called the 
Poway estate -->an estate situated in the Island of 
Salsette, and, therefore, in the mofussil of the Presi- 
dency of Bombay — should be apportioned **to the 
heirs mentioned in clause 7 (of the agreement)"‘-Hk.s., 
among the various heirs of Framji Cowasji Banaji^ 
deceased, the parties to the agreement — **but, 
their death, their shares are to he enjoyed and received 
by their heirs and children from generation to gener- 
ation for ever." It was contend^ that Parsis being 
subject to English law, these words conferred an 
absolute estate in their respective shares upon the 
various parties to the agreement under the rule in 
Shelley* e caee. Meld per Baylet, J., that the plain 
intention of the parties to the agreement, appearing 
on the face of the agreement, was that they them- 
selves should take only a life estate to the exent of 
thrir respective shares in the remaining income of the 
Poway estate; and that the rule in Shelley* e caee 
should not be applied so as to defeat that plain inten- 
tion. Meld on appeal (affirming the order of Baylet, 
J,) that, oven assuming English law to be applicable, 
the English law so to be applied could not include the 
rule in Shellefs case, which is a law of property or 
tenure based on feudal considerations, and unsulted 
to the circumstances of India ; that the rule of con- 
struction to be applied to the agreement must in any 
case be to give effect to the intention of the partiee 
according to the plain meaning of the language; and 
that to construe the agreement as giving more than A 
life interest to the parties thereto, woufil be to defettt 
their obvious intention. Mithibai v, LiiCJt Kow- 
Boji Banaji . • . 1. Xi. B., 5 Bom, 506 

S. C. on appeal . • I. li. B., 6 Bom., 151 

Marriage of Pay>m 

sit,— Act XV of 1865, s, 30,— Bigamy,— Mioore^ 

A PErsi residing in Bombay after the peering ^ 
Act XV of 1865^ but before it came into operation, 
contracted a second marriage during the H&tixue ol 
his wife, from whom he had not h^n divorOed, and 
v^om he moreover wilfully deserted for two years. 
On appeal from an order by the Judge of the JParri 
Chief Matrimonial Court rejecting a plaint for di- 
vorce by the first wife, on the ground that the sub- i 
ject-matter of the plaint did not constitute a oaose ^ 
of action under section 80 of Act XV of 1865, and ^ 
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KppUubta to TmtwiMi-om- 

iet inn of 1859, section tibat tiie facts 

i^eged in the plaint did not amount to "bigamy 
eotmled with adultery,” nor to "adultery coupled 
wlt£ wilful desertion,^' within the meaning of sec* 
tion 80 of Act XY of 1865, as a second marriage 
contracted by a Farsi husband during the lifetime 
of his first wife was not unlawful TOfore the Act 
came into operation, nor did the provisions of the 
Act in any way affect the validity or the consequence 
of such a marriage* Atabai a. Jakabji Jahshedji 
[8 Bom., A. C., 118 


Act XXX of 1865, 


8 - 

8*-^Sucee0$ion Act, s. 42 . — Advancement. — Statute 
^ Ilieiribution . — In excluding, by section 8 of the 
Fmi Succession Act, from application to Parsis, sec- 
tiqn 42 of the Succession Act, which repeals the Eng- 
lish rule as to advancement contained in the Statute 
of Distribution, section 5, it was not the intention of 
the X 4 eg^ 8 lature to preserve the last-mentioned rule in 
force for the Farsi community. Dhabjibhai Bo- 
HAKJX OuaBAT V . Natazbai 

[1. Ii, B.,|2 Bom., 75 


7 , Parsi sueoeBsion .— XXI 

if 1865. — Xffeot of words excluding from inherit- 
e^noe. — Seir-at-law. — A., a Farsi inhabitant of Surat, 
died there on the 13th February 1879, leaving him 
surviving the following relations, vi ». ; A daughter 
J, (the respondent) by his first wife, who had pre- 
deceased him; his second wife, Dhanbai, who lived 
apart from him ; his third wife, who had been divorced 
by Mm, and whose son A. did not recognise as his 
own ; and his three sisters, D., S., and O., the first- 
named of whom had been married to K., and whose 
son, was the appellant. By his will A. expressly 
directed that neither liis daughter Ji nor his widow 
Dhanbai should take any share of his property, the 
whole of which he bequeathed to his brother JB., who, 
however, * predeceased him. On the 6th Se|>tember 
1879 J. applied to the District Court of Surat, that 
letters of administration to A*s estate might be 
granted to her husband as her attorney, alleging that 
A, died intestate. Her application was opposed by 
St, D., and 8. (the nephew and two sisters of A.), on 
the ground that f, was expressly excluded by A. irom 
inheriting his property, and that neither she nor her 
husband resided permanently within the Presidency 
qf Bombay. The District Judge granted limited 
letters of a^inistratlon to* J. V husband as her attor- 
ney, under section 214 of Act X of 1865. On an ap- 
peal to the High Court by B. alone , — Seld that A 
had died intestate, not having made any bequest or de- 
t)l his property which could take effect, inasmuch 
as Ms sole devisee (A.) had predeceased Mm, and that 
estate must, therefore, go in aceordanee with the 
law ef succession. The use of mere negative words, 
tmooompsxued by any effective disposition of Ms 
could not exclude his daughter J. or Ms 
succeeding to their shares of 
eMate* , Under the Parsi Succession Act (XXI of 
uddows and children rank before hrothers and 
ItiflMts* Section 7« schedule 11, article 2, of the Parsi 
Sdecendon Act is applicable only where the deceased 


PAltB]B.*-Barsi m] 0 oeB 8 lon**-coa/faaed. 
leaves neither lineal descendants, nor a widow or 
widower. Ebabha Haibhusbit v. Jxbbax 

[I. B. B., 4 Bom,, 587 

Act XXI of 1865. 
-^Childless widow of intestate eon of Porsi.— -It 
is not a condition precedent to the application of 
section 6 of Act XXI of 1866 that the predeceased 
son of an intestate Parsi shall have left a widow and 
issue. Where an intestate Parsi left him surviving 
a widow, sons, daughters, children of a predeceased 
son, and the widow of another predeceas^ son, who 
had died without issue, and a posthumous daughter 
was afterwards born to the intestate, — jHTeZd that such 
last-mentioned widow was entitled to one moiety of the 
share in the intestate’s estate which her husband 
would have taken had he survived the intestate, and 
that the other moiety of such share devolved on the 
surviving issue of tne intestate, including the pos- 
thumous daughter, and the children of his other pre- 
deceased son. Mabohbbji Kawasji Davttb o. Mi- 
THjBAi . • . . L Xi. B., 1 Bom*, 506 

9 , Parsi wili — of genu- 

ineness of. — Adoption . — An adoption made by a Parsi 
immediately before his death would render extremely 
improbable the execution of a will by him a very short 
time previous thereto, and therefore calls for very 
clear proof to establish its existence. Homabhabk 
C. PUNJSABHABB DOSABHABE 

[6 W. B., P. O., 102 

10, — Vsage among 

Tarsis . — The will of a Parsi in favour of his wife and 
daughter upheld, notwithstanding a rule or usage, 
set up by a brotW of the testator to the effect that 
among Parsis no disposition could be made by will 
to the total disherison of the heir, such rule or 


usage not being proved. Modbe Kaiekoobobow 

Hobmubjee V. Cooveebbhabb 


[4 W. F. C, 84 : 6 Moore's I. A., 448 

FABTICTTLABS OF PBOPBBTY FOB 

SA1.F, ALTFBAPIOM OF- 
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Bee Sale ik Ezboution oe Deobbe— Set* 

TXEa ABXBE SAZiE — 


Geesbal Cases. 



8 CalOe, 544 

PABTXXS8. 

CoL 

1, Pabtiss to Suite . 

. . 4244 

Adtooatb Gbkebal « 

0 . 4244 

Aobktb • • • 

. . 4246 

Bbvavxx>ab$ 

4246 

Bonds, Suits on-— * 

4247 

CoNTEAOTs, Suits ok— 

4247 

Co-bhabebs . 

424B 

Debtob and Cbedxtob, Suits be- 


4249 

Dbolabatobx Decxebb 

4250 

Ekdowmekts 

4250 

Gotbbkicekt 

4261 

Husband and Wiee . 

4254 

Joint Familn 

4254 

LANDDCmD AND TENANT 
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FABTISf8~~0Ofi^ii«e(2. , 


1. Parties to Suits— coaetatfed. 

CoL 

Legacy, Suit pob— . 

. 4256 

Maintenance, Suits pob— • 

. 4256 

Malicious Prosecution, 

Suit 

POB— .... 

. 4266 

Minor, Suit by — 

, 4267 

Mortgages, Suits concerning — . 4267 

Nawab Nazim^s Debts Act, 

Suit 

UNDEB— .... 

. 4260 

Negotiable Instruments « 

. 4260 

Partition, Suit pob — 

. 4261 

Partnership, Suits oonobbning — 4262 

Principal and Agent 

. 4264 

Purchasers 

. 4265 

Registration, Suits pob — . 

• 4266 

Rent, Suits pob, and Intbbvbkobs 

IN such Suits . 

. 4266 

Reversioners « 

. 4271 

Sale in Execution . 

. 4271 

Salb-pbocbeds, Suit pob, aptbb 

Distribution . 

. 4271 

Sureties .... 

. 4271 

2. Suits by some op a Class as Repbb- 

SENTATIVBS OP CLASS 

. 4272 

3. Adding Parties to Suits 

. 4274 

(a) Generally 

. 4274 

(b) Power op Revenue Court to 

add Parties . , 

. 4276 

(e) Plaintipps 

. 4277 

(df) Dependants . • 

. 4281 

(s) Appellants • 

. 4288 

(/) Respondents 

. 4288 

4. Substitution op Parties 

. 4289 

(a) Generally 

. 4289 

{hS Plaintipps • 

. 4289 

M Dependants , 

. 4290 

(d) Appellants . 

• 4290 

\e) Respondents . 

. 4291 

6. Transposition op Parties 

. 4294 

6. Parties with varying Rights 

. 4294 

7. Parties in two capacities . 

. 4294 

8. Disability to Sub 

, 4295 

9. Objection as to Depect op Parties 4295 

10. Privileges op Parties . 

. 42<j6 


See Casbs wdvb Civil Fbocbbubb Cose, 
1882, s. 244 — Pabtibs to 8vit. 

See Cases TTin)EB Coshabebs— S inrs by 

Co-SHABEBS WITH BBSFEOT TO THE 

Joint Pbopbbty. 

See Cases ttnbbb Costs— Special Cases 
—Dependants ob Bbspondbnts. 

See Cases dndbb Costs— Special Cases 
— Pabties* 

See Costs— Special Cases— Plaintipps. 

[8 Bom., A. 0., 241 
See Cases hndeb Costs— Special Cases 
— Thibd Pebsonb, Payment op Costs 

BY— 

See Beobbb— Fobm op Bsobbe — En- 
hancement op Rent. 

[I. li. B., 8 Calc., 26 


FABO[?IES— '' 

See Endowment. L 1a B., 8 Calc., 568 

See Hindu Law— Joint Family— -Powebs 
OP Alienation by Membebs— O^hbb 
I dBMBEBS . I. L. B., I Calc,* 226 

See Hindu Law— Will— Constbuction 
OP Wills — Special Cases op Con- 
STBucnoN— V ested and Contingent 
Interests . 1. Xi. B., 1 Bobdu, 209 

See Illegitimacy . 11 B. Ap.,'6 

See Insolvency — Right op Oppicial 
Assignee in Suits. 

[10 B. Ii. B., Am 28 

See Cases undeb Limitation Act, 1877, 

8 . 22 . 

See Mahomedan Law— Debts. 

« [I. Ii. B., 4 Calc., 142 

S!ee Malabab Law— Joint Family. 

[I.li.B.,2Mad.,828 

See Cases undeb Misjoinder. 

See Cases under Multipabiousnkss. 

See Rbcbiveb . 6 B. Xi. B., 492, note 

See SciBB Facias, Wbit op — 

[1 Ind. Jur., N. S., 249 

See Right op Suit— Interest to SuppobT 
Eight . « 18 B. I*. B., Ap., 14 

Court below not made parties 

to appeal. 

See Costs— Special Cases— Parties. 

[1 B. Xi. R., S. 28 

in decree not parties to suit. 

S^e Civil Proobdurb Code, 1682, s* 
244 (Act XXIII op 1861, s. 11)— 
Parties to Suit. 

[18 B, Xi. B., Ap., X7 


1. PARTIES TO SUITS. 

X. Advocate General.— for 

account of endowed •property on death of hat 
eurvimny Whether the Advocate 

Oeneral must not be made a party in all oases where 
an account is sued for of property left by will to a 
charitable institution of which the last surviving 
trustee has died. Notice of the decree directed to 
given to the Advocate General, in case he should think 
on behalf of the Crown, to propose a scheme for the 
management of the charity. Powers of the Advocate 
General. Thakoob Doss Sett v. Hogg .Cor., 68 

2. ' 7 * — Suit to adminieUr 

funde of Mindu oharityv-^iL suit to administer the 
funds A a Hindu chari^ is properly brought in the 
name of the Advocate G^eral, who should, however, 
only exercise a general control over such suit, and not 
interfere' in the minute details of the religious oharit^, 
to be administered. Adtooatb General e. Vishva- 

NATH ATMABAM . . .1 BOIU., Ap,, 9,: 
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t. FABTISS TO StTirS-HtMiMmMii. 

0. Agents. — SuiU by ayenfs hromyht 

iti iMr ettm immim.-— A ll snlto %hwld be brought 
l^e person or persons in whom the legal right 
■nit is vested^ and not by agents in their own 
names. The objection that a suit is not so brought 
is an important one materially affecting the regula- 
rity of procedure* Lala Manohxtb Dabs e. Kishbn 
Dial 8 N. W., 176 

Ladiab Pbsbhab «• GinreA Febshad 

[4 N. W., 69 

FTAEOOBnEEN 0. PtTBlCEB . 4 K. 68 

Nitbbev Chukpbb Paul e. Stephenson 

[16 W. R., 684 

4. — — Suit brought 

«*a agenfo name, — Suit by agent for principal , — 
Where an attorney sues for his principal, the suit 
should be brought in the name of the principaL 
CnOONEE SOOBUL U. HUB PeBSHAD 

[1 N. W., Ed. 1878, 277 
JtroouKATH V, Beck . . 2 K. 60 

HUBSABUN SiNOH V, PUBSHTTN SiNOH 

[2 N. 416 

6, Suit as agent, — Act 

X of 18^9, 8, 69,-^S0ld (by Mabkby,/.) that no one 
can be plaintiff in a suit for rent except the person 
who has the right to recover ; the only effect of sec- 
tion 60, Act X c3 1859, being to enable ^e person who 
is employed in the collection of rents to sue as agent. 
MoBHooBooniTN SxNaH V, Moban & Co. 

[U W, B, 48 

Sss Meajan Khan e. Akally 

[MaralL, 884: 2 Hay, 426 

6« Suit against agent, 

^Liability of firm for act of gomashta , — A gomashta 
of a firm should not be su^ in respect of a debt due 
f^om the firm even if he contracted it with authority 
PHOon Chund V , Shita Pebshab 

[2 Agra, REis., 4 

7. — Gomashta, — JB e - 

cognised agsntrSsng, Act VUl of 1899^ s. 13 , — A 
gomashta holding a written authority from his em- 
ployer, and suing for rent in the name and on behalf of 
the latter, should be admitted as the recognised agent 
of such employer within the meaning of section 18, 
Bengal Act Vlll of 1869. Bak LalIi Kubpobma v. 
Bam Tabhn Koonboo . 16 W. B., ‘264 

8« Bengal Bent Act, 

XB99, s, 39, — Principal and agent, — Plaintiff,^Qo^ 
uMahta , — Under section 82 of Bengal Act VIIl of 1869, 
a gomashta has no right to bring a suit in his own 
aaipe. He can only sue in the name of his employer, 
and conduct the suit for him like any other agent. 
Kooii^o Behabt Roy e. Poobno Cbvnbbb Chat- 
TmiM , X. li, B„ 9 Calo., 460: 12 C. L. B„ 66 

Gomashtar^Plain^ 

$ijfit,^Wbere a gomashta sued on behalf of a firm, it 
was ^xidersd that the parties themselves whom he 


:PABTnm^c0ntinued, 

1, PARTIES TO SUITS— eoaftWd 

AgentB^continued, 

represented should be made parties, and a guardian 
appointed for such of them as were minors, Qobinb 
‘Bass v, Jaykibhbn Bass . • 2 101 

IQ, — Suit by managet 

of indigo concern,— Might to sue, — In an action 
brought by the manager of an indigo concern, on the 
basis of a contract executed by defendant, and address- 
ed to a previous manager, now deceased, it was held 
that, as the plaint did not disclose that the plaintiff 
had any interest of his own in the suit, and as the 
contract was not in terms with him personally, he 
could not maintain the action in his own name. 
Glabcott c, Gofal Shbibh . 9 W. B., 264 

U, Suit by Official 

Assignee, — Agent of assignee, — la a suit by the Official 
Assignee of an Insolvent Court, such Official Assignee 
should be made the plaintiff, and the law then allows 
him to sue by his recog^nised agent ; but the law does 
not allow the recognised agent to sue as plaintiff. In 
a suit BO incorrectly instituted the plaint should be 
returned for amendment. Cabtbb e. Hibbeb Lal 

[2 N. W., 179 

12, - — — — Agent suing in- 

stead of corporate body,— Where a corporate body— 
e,g,, the East Indian Railway Company — is sued, not in 
its corporate capacity, but through an agent, the 
suit is brought in a wrong form. Nubeen Chhndeb 
Pattl V, Stephenson • . 16 W. B., 634 

13 , Benamldars.— /Salt by benarnim 

dor, — Acquiescence or waiver of objection , — ^The 
real owner of property is the person who should insti- 
tute a suit for it. A benami holder may sue as trustee 
on behalf of the beneficial owner, without disclosing 
the name of the real owner j and if the defendant 
docs not object to the suit proceeding in that form, 
and raises no issue upon the real title of the plaintiff, 
the suit may proceed and be decided. Pbosttnno 
C ooMAB Roy Chowdhby v, Gooboo Chubn Sbin. 
Gooboo Chubn Sein v, Oojulmonbe Chowuhbain 

[8W.B.,169 

14, — - — Suit for land sold 

in execution of decree, — Actual purchaser, — In a 
suit for possession of land sold in execution of a 
decree by a person who claimed to have bought the 
right, title, and interest of the judgment-debtor in 
the land, but who, in fact, was not the real pur- 
chaser, — Meld, the suit must be dismissed because of 
the non-joinder as plaintiff of the real purchaser. 
Rally Pbosonno Bose v, Binonath Mulliox 

[11 B. Ii. B.,66: 19 W. B., 484 

16. »■ " Benami purchase, 

— Suit for possession, — Real purchaser , — A suit 
for possession of property which has been pur- 
chase benami, cannot be maintained in the name of 
the nominal purchaser; the real purchaser should be 
made a plaintiff in the suit. P^zblun BbEbbb 9. 
Omdah Beebbe 

[11 a Is. a, 60,note: 10 469 
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PABTlMB^-^coniinned, 

1. PARTIES TO SinTS-*eoiili4iii0if« 

Benamidars— 

Hihbbookisba Bibbb «. Him Chubb Boss 

[IOW.B.,220 

TaKAOONITXBSA V. WOOJJULMONBB BoSSXB 

[20 W. B., 72 

le. Suit in namB of 

henamidar, — ^Where a suit is brought in the name of 
a benamidar only, the Court ought to direct that the 
beneficial owners should be made parties, and not to 
dismiss the suit. SiTA Nath Shaha v, Nobik 
Chukbeb Roy . . . 6 C. Ii« B., 102 

See GoPi Nath Chobey «. Bhuqwat Pebshab 
[I* li* B., 10 CbIc., 007 

J[7, — Suit hy henami 

purchaser. — Cicil Procedure Code, 1859, 8.260.-^J, 
purchased at a Sheriff’s sale, in the name of bis son, 
the interest of a mortgagee in certain property, and, 
before Act YIIl of 1859 came into operation, insti- 
tuted a suit in his own name to recover the posses- 
sion of the mortgaged property. J£eld that the suit 
was rightly brought, if the son’s consent could be 
shown. Quare, — What is the effect of section 260 
of Act VIII of 1869 on suits of this character? 
Bhaishakkab Nabbhebak «. Habivallabh 

[1 Bomu» 20 

18. Bonds, Suits oxl^SuU hy 

assignee of hand, after death of obligee, — Mepresen^ 
tative of obligee. — In a suit by A. on a bond in favour 
of B., the plaintiff may show by oral evidence that 
the money secured by the bond was his own ; but 
where B. has died, A. must either entitle himself as 
B*s personal representative, or make B*s personal 
rciresentative a party to the suit. Dbva Rau v. 
Vektbsa Aohabiyab • • .1 Mad., 452 

19 . Indemnity 

bond. — A bond of indemnity was given to five persons 
to secure the fidelity of a naib. The naib was after- 
wards employed by three only out of the five obligees 
in the bond. — Seld that, on the naib misconducting 
himself, the three obligees could not sue alone on the 
bond. Semble, — Neither in such case could the five 
obligees have sued, as the faithful service intended 
to be secured by the bond was service to five persons 
and not to three only. Paebuttinath Roy u. 
Tejomoy Bakebji . . I. Ii. B., 6 Calc., 303 

20. — Suit by assignee 

on bond. — LdahiUty ofobligee.-^The obligee of a com- 
mon money-bond, of which a bond fide valid assign- 
ment has been made, is not liable to be made a 
defendant in a suit by Ms assignee to enforce parent 
ci the bond, and to a decree against himself Jointly 
with the obligor. Ahobymous v. Mutxusahiya 
PiiAAx 1 Mad,, 140 

21. - ContractB, Suita oxL—iSM^/or 

epeevRe performance. — Stranger to contraoU’-^&eil 
Proeedure Code (Act X of 187T), ss, 98 and 45 . — 
A stranger to a contract of which specific perform- 
ance is sought, cannot be a party to the suit. Where, 
therefore, Gie plaintiff sued as against one defendant 


BABTIES— ooafs'aiMd. 

1. PARTIES TO S01TS-^mlte«A 

Contracts, Suits on — oonfimued, 

for specific performance of a contract to sell land, and 
as against another for a declaration that he was not 
entitled to any charge upon the said lands, that 
the latter defendant was improperly made a party to 
the suit. Luobumsey Oobbbda v. FASujiLA Cas- 
suMBHOY . . I. Ii. B., 5 Bom., 177 

22. ■ Suit for specific 

performance. ^Beceiver, — Where the receiver in a 
suit had, by order of Court, sold certain property in 
the suit, and had executed the contract of sale in his 
own name, a plaint praying for specific performance 
against the purchaser for refusing to complete the 
contract was admitted with the receiver as co-plain- 
tiff, he having obtained leave to sue. Wilkinson v« 
Gakoabhab Sibkab . • 6 B. li. B., 4S6 

23. Suit for specific 

performance. — In a suit for specific performance of a 
contract, — Keld that the principle laid down in the 
cases of DeSoughton v. Money, L, if,, 2 Ch., App., 
166 s hnd Luchumsey Oorleerda v. XazuUah Cassum- 
bhoy, I. L. M., 5 Bom., 177, — cis., that a stranger to 
the contract cannot be a party to the suit, — is only 
applicable where from the plaintiff’s case it appears 
that a third party, not a party to the contract, has 
a distinct interest from that of the other parties to the 
contract, which interest is sought to be declared nuU 
and void. Mokunb Lall e. Chotay Lall 

* [I. Ii. B., 10 Cato., 1061 

24. Suit by mortgage 

without co-sharers. — Where a mortgage-bond was 
executed in favour of the plaintiff alone, the fact that 
there were other persons members of the joint family 
co-sharers with the plaintiff did not render it neces- 
sary to make them parties to a suit on the mortgage, 
as the plaintiff might be regarded as contracting on 
behalf of himself and the other members of the 
family as undisclosed principals. Bunosbb Sxn&S 
V. SoopiBT Lall . . L Xi. B., 7 Calc., 730 

[10 C. L. B., 263 

25. - — Co-sharers.— Jbmdsr of par^ 

ties. — Right of co-sharer to sue alone. — Unless &ere 
is a special provision of the law, co-owners are not 
permitted to sue through some or one of their mem- 
bers, but all co-owners must join in a suit to recover 
their property. The defendant cannot be deprived of 
his right to insist on the other co-owners being joined 
on the record by the fact that they appr6ve of the 
suit being brought by the plaintiff^ alone. BaXi- 
BBISHNA MoBBBHVAB KuNTB ff. MUNIOXPALITY OB 

Mahap . . . 1. Xi. B„ 10 Boxu., 32 

26. — Suit for arrears 

of rent. — Appeal, Amendm^t mi.— ^In a suit tor 
arrears of rent of thp plaintiff’s share of a talook, it 
appeared that, in the jjrear 1279, a butwafra was 
effected of the zemindari in which the talook was 
situated, and that the talook ceased to be held exdu- 
sively by the plaintiff, but Was divided between him 
and certain other persons, who were not made partimi 
to the suit. PLeld that all the co-sharers should 
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h PAETIBJS TO SmTS^mwued. 
CoHiliarers — 

Itav6 been joined ae parties, and that, as this had not 
been done, the suit was badL Obhoy Gotikb Ckow* 
DSBY «« HlTBYCHUBir CHOWDHBY 

CI.Ii.B.,8 0alo^a77 

87. Least. — Suit hy 

tms of several joint lessors for his share of reni,^ 
One of several joint lessors of certain land sued the 
lessee for his share of the rent payable under the 
lease to all the lessors, making the other lessors de- 
fendants, Held that the suit was not maintainable, 
and the making of the other lessors defendants did 
not cure the defect in the suit. Mayohab Das v, 
HAjrztTB Alii . . • L Xu B., 5 All„ 40 

88, - Suit for ejects 

mmt*^Londlord and tenant. — Possession, Suit for^ 
hy one of several proprietors^ — The owners of a 18- 
anna share of a julkur sued to eject a lessee on his 
reihisal to pay an enhanced rent. Held that he 
could not be ejected by a suit brought by one only of 
Several proprietors. A lease granted by all the pro- 
prietors cannot be varied or terminated at the suit of 
one. BonxiYB Satbb o. Assam Ally 

Xi* B., 4 Oalo,, 061 

29 ^ Suit for posses^ 

sion^-^Lessors . — Plaintiff sued to recover possession 

certain land said to have been included in a ta- 
looka pottah given him by the zemindars, alleging 
that defendants were obstructing his possession. For 
the defence it was averred that these lands fell 
^thin a 9-anna share which belonged to one 2>., 
and that by process of sale thev became the right 
of other parties under whom defendants held as 
leasees* Held that it was unnecessary to make the 
lessors on either side parties in the case. Naoitb 
C aAKD 0 * DaoBdA Doss Chowdhby 

[UW,B„187 

20* ' " — ^ eo-eharer 

nyaimtmortgayee for share of profits, — Act XIV of 
t$$3,s. f.—- A co-sharer can only sue such persons in 
the l^venue Court, under clause 2, section 1, Act XIV 
of 1863, as are appointed or entitled by custom to 
make the collections of rent on behalf of the proprie- 
tary body of the estate or any part thereof, and who 
are bound to pay the revenue and village expenses, 
mid to account to coparceners for receipts and ex- 
p^diture as their representatives. Sbbb Kishbk v. 
I^BBBB PUBTAITB EAI • « • 8 AgYB, 289 

— Debtor and oreditor. Suits 

for a sham of a deht.-^ 

B., and 0. were uterine brothers, Mahomedans, 
to %hom jointly a sum of money was due on a bond. 

the elder brother, sued the debtor for recovery of 
the debt« and, alter successfully resisting the claim 
' ^ 'M*e, mdow to be made a partv to the suit, obtain- 
'■pd'M 4cictee for the principal and interest to the date 
0^’ together with subsequent interest and 
A.^ realised the decree for the principal and 
to the date of decree only. JS.*s widow, on 
hsSg^Of hers^ and two minor sons, sued A. for the 
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Debtor and creditor, Suits between-^»- 

tinued. 

share of the decretal moneys which belonged to her 
husband^s estate. She refused to join her daughters 
as parties. Held that she was entitled to recover a 
third share of the amount realised under A *8 decree, 
minus the sWe of her two daughters. Nubukbissa 
V. KousHAV Jak . • . 2 B. Xi. B,, Ap,, X 

82. - Trustees for hene* 

fit of creditors. — The creditor of an insolvent who 
has assigned all his property to trustees for the bene- 
fit of all his creditors generally, sued him for his debt, 
joining the trustees as defendants, on the ground that 
they had refused to register his claim. Held that 
they were rightly joined as defendants in the suit. 
AjimHiA Nath t>. Anant Das 

CXX.B.,8A1L,799 

88 . ' ' ■ H I.,, — Suit hy trustees 

of deed for henefit of creditors to set aside attach* 
ment. — To a suit by the trustees of an assignment 
for the benefit of his creditors by an insolvent 
trader to set aside an attachment by an execution- 
creditor who did not assent to the assignment, it is 
not necessary to make all the creditors parties. 
StBPHBNSOK «. BAIJMaABTNBB • 8 AgTB, 104 

24 u Declaratory decrees.— fi'ttif 

to declare pottahs forgeries.'-^Inieresi-ed parties,’^ 
In a suit by a superior holder (representing the 
zemindar by whom certain pottahs were allej^ to 
have been granted) for a declaration that the pottahs 
were forgeries, against a party holding a poison of 
land by a title derived from lessees under those 
pottahs, it .was held that all the parties interested in, 
and holding under, the pottahs should be made parties 
to the suit, on the principle that all persons who are 
interested in the question must be made parties to a 
suit in a Court of Equity. Dubhbbna Hohub Eoy 
V. Ambbboobdbbk Mahombd • 12 W. B„ 247 

86 . - — ' — « Suit for decla* 

ration of right against proprietor. — Agent. — In a 
suit for declaration of right against a proprietor of 
an estate, it is necessary that &e proprietor himself, 
and not his karindah only, be made a party to the 
suit. A decree against the karindah cannot bind the 
proprietor. Malho Eao Apa e. Thakoob Pbb- 
SHAD ...... 8 Agra, 127 

86. XhxdowmentB.— Parties to suit 

on behalf of temple. — The samudayi of a temple is 
not competent to bring a suit on its behalf. The 
proper parties to sue are the uralers (trustees). 
Kama Vabab e. Kbishbbk Nambudbi 

[1. X. B., 8 Had., 270 

87. — — Suit to redeem 

lands belonging to temple. — Agent. — JPereons in 
whom temple is Plaiutiff, alleging himself 

to be ** karaima samudayam of l£e Malamal 
Ayyappan devaswam, sued to redeem lands which 
had been mortgaged by the devaswaxn. Held that 
he was not Entitled to maintain the suit $ that the. 
uralers are the persons in whom the estate and pro- 
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peri^ of the temple is Tested, and tliat the 
tiff was an a^ent accountable to the uralers and 
subject to be dismissed bjr them for misconduct, 
KuKJirKVEBi Nambiab V* Nilakubbek 

[I. li, B., 2 Mad„ 167 

98 . Agent* — JPerton 

in whom temple is vested,^ A karayma samudayam 
of a Malabar devaswam is merely an agent or 
manager, with a proprietary and hereditary right in 
his office. The ownership of the property of the 
• devaswam is vested in the uralers, who are the 
proper parties to sue the tenants of the devaswam 
lands. Patikhabifat Kbibhnak Unei Nambiae 
V. Chbeite MAEAKEAXi Nilaeanbav Bhattathi- 
, . , I. Jj. B., 4 Mad., 141 

89. » , Suit for proper^ 

tg helonging to,’^Joint mutwallis* — Joint trustees 
— Where property belonging to an endowment is 
sought to be recovered from a third party, who 
asserts that he is the owner thereof, all the mutwallis 
of the endowment should be made parties to a suit 
instituted for the recovery of such property. Such 
of the mutwallis as refuse to join as plaintiffs should 
he made defendants. Bechtt Lal c. Oiittllah 

[1. L. B., 11 Calc., 838 

40, Non^joinder of a 

neeessary po/rty* — Suit to set aside alienation of 
debuttur lands*-^Trust for religious purposes* — The 
representatives of three out of four Hindus, who 
were joint sebaits, managing debuttur property, sued 
to have an alienation, mi^e by the fourth sebait 
alone, set aside. They did not make the latter a 
party to the suit ; nor did the plaintiffs ask the assist- 
ance of the Court to make him one, under section 73 
of Act VIII of 1869. Eeld that he was a necessary 
party. It was not enough that he was a member of 
the body of sebaits; and although indirectly he 
might have gained advantage from the suit brought 
by the other sebaits, this did not suffice to connect 
mm with the suit as a party to it. No ground for 
making an exception to the general rule was pre- 
sented. BAjrENDEONATH DtJTT V. MaHOHBD LAL 

£1, li. B., 8 CeIo., 42 
GovernineHt.— to 

ywestion act qf State* — Suit against Qovernment*'-^ 
To question an act of State, directly or indirectly, 
the contention must be raised in a suit duljf oonsti* 
toted, to which the Government must be made a 
party. Umjad Axbt Kbak t). Mohujcdbb Bbgto 
[io W. E., P. C., 26 : 11 Koore’a I. A., 617 

42. ■ Suit for redemp^ 

iion (f gathuU ^saars,— Where, in accordance with a 
sripulation in a mortgage-deed of gatkuli land, the 
mortgagor gave in a razinama to Government by which 
ho gave up all claim to the land which was granted 
to the mortgagee,— "Bold, in a suit to redeem the 
^i^rtg^kge, the Government was not a necessary party : 
it is only a necessary party in cases where the nature 
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of the tenure is in dispute. BAEtr VALAD Ata^I 
Mali v* Ramabai kom Mahabtt Mali ' 

[6 Bom., A, 266, 

48. ColUctor*^Snit 

to get property registered in name of vendee *-^Megi§>^ 
iering officer. — To a suit against a vendor to compel 
him to procure the transfer by the revenue authori- 
ties to the name of the vendee of the registration of 
the property sold, the Collector (the registering 
officer) must be a party. Mabgamaia v* Tijimafaiba 

[8 Mad,, 184 

44 ^ "M .. Collector*^Suit 

for partition. — Necessity of Collector as party, — In a 
suit by a shareholder of a joint estate to estaMish a 
right to partition, the Collector need not be made a 
party, unless the public revenue is jeopardised by the 
contemplated partition. Bama Soobduebe Babbb 
Chowdheain V. Eabhbb Kxssobb Rot Chowdebt 

[22 W. B„^245 

45. Suit to set aside 

sale for arrears of revenue.^^Seereiary of Siate*’^ 
Civil Procedure Code, 1877, ss. 32, The Seer©* 
taiy of State is not a necessary party to a suit to 
set aside a sale for arrears of revenue, but the Gov-> 
emment have such interest as would, on their appli- 
cation, entitle them to be made a party. Section 424 
of the Civil Procedure Code does not preclude a Court 
from adding the Secretary of State as a necessary^ 
party under section 32 of the Code. Bal Mokoobi) 
Lall V. JiBJUDHirN Roy 

[I. L. B., 9 Calo„ 271 : 11 0. li. B., 466 

46. Suit to recover 

ehur lands claimed by Government as an island and 
settled with defendants, — Plaintiff brought a suit for 
recovery of possession of land which had been thrown 
up by a largo navigable river, and which he alleged 
formed an accretion to his estate. The defendant 
who was in possession claimed to hold the lands under 
a settlement which the Government had made with 
his predecessors in title, the Government having 
three years previously taken up the lands as forming 
an island. Meld that the Government, as claiming a 
proprietary right in the disputed land, was a neeessaiy 
party to the suit. Cabkqk v* Bibsonath Araicjw 

47. - ' Suit to set osido 

settlement.’— In a suit by a person claiming cer- 
tain lands which had been resumed by toe Govern- 
ment and settled with another party, the Govern^ 
ment should he made a party. Mahom bd IgBAtLl 

Kbisbno Lall Hag v* Bhybvb Catrin>BB 

[22W.B.,62 

48- Suit for posses^ 

Sion of land settled by Government with tmeoessine 
owners*— a piece of land has been surveyed 
and settled at one time as an accretion to the estate 
of A* and at an another as an accretion to the estate 
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1. PARTIES TO 8VVr&^conHnued. 
tShrveimment^continued, 

of JB.t in a suit by A, a^nst P. for possession of 
the land it is not, as a rale, necessary that the 
OoTerament should be made a party. Mahomed 
letaile v. Wise, 13 B, L, M,, 118 : 21 W, i?., 
considered and explained. Oibdhabee Sahoo e. 
Beba l^ALL Seal . • . 2C. Ii.B.,4d7 

40. - Suit for posiet^ 

mon and deelaraiion of right to participate in a 
permanent eettlement of a mehal resumed under Beg, 
IX tf 1819 ,^ — Chur land was held by the proprietors 
of the adjoining estate. The chur was resumed 
by Government in 1885, and declared to be liable 
to assessment under Regulation 11 of 1819. The re- 
corded proprietors of the adjoining pennanently-Bet< 
tledest^, to which the chur was a contiguous accre- 
tion, refused to make a permanent settlement with 
Government at*the rent demanded. The chur was 
then held khas by Governn^ent for some time, and 
subsequently leased out for temporary periods to 
strangers. In these temporary leases Government 
reserved the proprietor’s rights to come in and 
take a permanent settlement on the expiiy of the 
temporary settlements, and also reserved an allowance 
o£ 10 per cent, on the rent as malikanah on their 
account which sum had been kept in deposit in 
the Collectorate treasury. In 1807 the Government 
made a permanent settlement with the defendant, one 
of the recorded proprietors of the contiguous estate, 
of the entire chur, and refused the application of 
other slmreholdcrs in the estate to be joined in 
the settlement. The Collector, at the request of the 
defendant, applied the deposit in his treasury in 
satisfaction of the Government revenue. An unsuc- 
cessful shareholder brought a civil suit against the 
defendant for possession, and a declaration of his 
tight to participate in the settlement. Seld that it 
was not necessary to make the Government a party. 
Kbibhka Chandba SabpyalChowdhby V. Habish 
Chakbba Chowdhby • . 8 B. Ii. B., 524 

S. C. Kbisto Chttedeb Saepyal c. Kabhee 
Kxbhobb Roy Chowphby . 17 W. B., 145 


50-- 


- Political Agent , — 


Superintendent of Bag , — A suit for property belong- 
ing to the Raja of Kota was brought in the name of 
the ** Political Agent and Superintendent of the Kota 
State, on the part of the Government of India.” 
MM that, if the Raja was the proprietor of the 
property, he should have been the plaintiff, or, if 
his right and interest therein had passed to Gov- 
ernment, the Government should have been the plain- 
tiff, but the Political Agent and Superintendent 
of the Kota State was not entitled to sue for the 
property, Gibphabx Dab e. Powijbtt 

[I. I^B.,2All.,e90 

• Suit against 




GousTNiwsaA— Xoeal Qouerrmend, — In suits brought 
dost the Government eo nomine under the Code of 
illdl Procedure, the Xiocal Government must he consi- 
der^ as the party sued. Sttbbabaya Mppabi e. 
G<miBffM2irT .... 1 Mad., 286 


PABTIBS ^eoniinued, 

1. parties to SVrtS-^emHnued. 

52. — Hiisband and wife.— 

to sue, — Sindu fooman,’^A Hindu woman may at 
all times sue either alone or jointly with her husband. 
Bhoybitb Chohdeb Doss v, Madhub CHCntDExi 
Pabamabxok . 1 Hyde, 281 

68, " ' Married Wo» 

man's Property Act, 1874, e, 8, — Suit for separate 
property, — In a suit against a woman married before 
1865, in respect of her separate property, it is not 
necessary to make her husband a co-defendant. 

Stephek 0. Stephen . . 10 C. Xi. B., 588 

% 

54. — ' ■ ■ ' ■ Wife added as 

party, — Portion of estate purchased with her sepa» 
rate property, — Wife made party to the suit, on the 
ground that a building on the estate was erected by 
her husband with money forming her separate estate. 
Goubgopal Dutt s. Bibhonath Ghobe • Cor,, 41 

55 . - — Joint family, — Suit hy one 

memher for specific sha/re, — To a suit by one member 
of a Hindu joint family, living under the Mitakshara 
law, for a specific share of the joint family property, 
all the members of the family are necessary parties. 
Nathuni Mahton V, Manbaj Mahton 

[I,Ii.B.,2Calo.,140 

See Pahalabh Singh i». Luchhunbutty 

[12 W, B„ 256 

SmDABHBT Pebshax) Sahoo V, LoTF Ali Khan. 
Phoolbas Kooeb V, Lalla Juggessfb Bahi 
[14W.B,,889 

S. C. on review Phoolbas Kooeb v, Lalla Jug- 
GBBBUB Sahoy . • . 18 W. B., 48 

Goxool Pbbbhax> V. Etwabi Mahto 

[20 W, B., 188 

56. ; ' ' Suit to estahhsh 

right belonging to Hindu family, — Necessary pai ties 
— No member of an undivided Hindu family, except 
the manager of the family, as such, is entitled to 
bring a suit to establish a right belonging to the 
family without making the other members of the 
family parties to the suit. Arunaohala Pillai r, 
Vtthialinga Mudaliyae . I. L, B., 6 Mad., 27 

67. 8m t to set aside 

alienation of ancestral property, — Mxtahshara , — 
Legal necessity, — J, L, and Bi, N,, brothers, mombers 
of a joint Hindu family subject to the Mitakshara 
law, borrowed money by absolute and conditional 
sales oixheir joint estate. After the death of J, X., 
his son, X. P., brought a suit against the alienees to 
recover possession of the lan& by reversal of the 
deeds, as to one half share thereof, which he claimed 
as the share of his father, J. X., on the ground that 
there had existed no legal necessity justifying J, X. 
and S, N, in alienating the property. Neither M* N,, 
nor any one representing him, had been made a party 
to the suit. There was nothing to show that the 
family had been separated, or the property partition- 
ed. Meld, the suit should have been brought by all 
the joint members to set aside the deeds. If the 
other members refused to join as plaintiffs, they 
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•^eontitmed, 

1. PARTIES TO SUITS— 

Joint family— con^mtMci, 
flhotild hav« been made defendants. Bajabav Tb« 
WABX LaOHMAK PbASAD 

[4 B. Ii. B., A. C., 118: 18 W. B.» 478 
Sbbo Chttbb Nabaik Sxnoh «. Chokbabbb Fbb- 
8HAX» Nabaik Sinoh . 15 W. B.9 486 


58. Contract made 

member of joint family in individual capacity , — 
Might to sue alone , — Thejfirm of 8, ^ Co,t the part* 
ners of which were W", 8, fand F, M., took a contract 
from Government on 12th November 1877 to con- 
struct a barrel-house at the Gunpowder Manufactory 
at Kirkee; and on the 28th November 1877 the 
plaintiff agreed to advance money “ up to ftl5,000'’ 
for the purpose of enabling the nrm to carry out the 
contract, » Under the agreement the plaintiff was to 
receive all sums to become due from the Government 
on the contractors* bills, and to pay the balance to 
the firm after repaying himself all advances with in- 
terest. On the same day the dim executed a power- 
of -attorney to the plaintiff, authorizing him to receive 
from the Government Engineer all such sums to be- 
come due to the firm under the contract, which power- 
of -attorney was deposited by plaintiff in the office of 
the Executive Engineer at Poona. In March or April 
1878 W, S, left for England, up to which time R34,900 
had been advanced by the plaintiff, and a balance of 
B14,942-5-10 still remained due to him after giving 
credit for the sums received on the bills passed by 
the Executive Engineer. On 24th July 1878 the 
plftintiff entered into a fresh agreement with F, F. 
similar to the former one, to make further advances 
to the firm up to R16,000 in addition to B16,000 on 
the same terms as those mentioned in the previous 
agreement ; and by means of these advances the con- 
tract was completed at the end of 1879. In 1878 the 
defendant obtained a decree against W, 5., and attach- 
ed the right, title, and interest of W, 8, in a sum of 
115,084-11-9 in the hands of the Executive Engineer, 
which was then due to the firm on the contract. The 
plaintiff, who alleged that R13,700-l-ll were due to 
him from the firm, applied to have the attachment 
removed, which application was refused on 30th Sep- 
tember 1879, and the sum attached was paid to the 
defendant. The pltuntiff sued the defendant to re- 
cover from him R5, 034-11-9. Held that, although 
the plaintiff fiiight be a member of an undivided 
Hindu family, still, as the contract was entered into 
with the plaintiff in his individual capacity, and as 
there was nothing on the face of the contract to 
show that the plaintiff was acting on behalf of the 
family, the plaintiff was entitled to sue alone, Jaoa- 
BHAI LAXiLtTBHAX V, EUSTAMJI NaSABWANJI 

[I. Ii. B., 9 Bom., 811 


59. 


• Suit for eowpen- 


eaiUon for wrong, — Member ofjointfamily euing alone, 
—A member of a joint undivided Hindu family is not 
precluded from suing alone to obtain compensation 
In respect of a loss to himself personally caused by 
wrongful destruction of property in which he had a 
definite share. Gofbb Kishbb Gossatk v, RyiiAkd 

[9W.iU279 


PABTlBS— 

1. PARTIES TO SUITS-^<{fiiieil. 

00 . liaxidlord imd texumt.— 

for posaeteion . — Where a lessor, who had never been 
in possession, granted a pottah of lands to wideh 
his title was disputed, and the lessee was kept out of 
possession by the defendants, who disputed the les- 
sor’s title, — Held that the lessee could mainttdn his 
action for possession of the lands, and need not make 
his lessor a co-plaintiff. Pbanbbibbka BBT e« 
Biswambhab Sen 

[2 B. Ii. B., A. C., 207: 11 W. B., 80 

01 . Ijegacy, Suit for.— Aof IX of 

1850, a, 32, — Suit for legacy or diatributive ahare 
under inteatacy. — Depoait, — K, died leaving a will 
directing a certain sum to be paid to ilf., his widow, 
the unexpended balance of such sum to go at the 
death of M, to his heirs. M, brought a snit against 
the executors of K,*a will, which was compromised 
on the payment by them to her of a ceiwn sum. 
This sum she deposited with N,, one of the members 
of a firm, to be invested in JN.’s own name, he paying 
her such interest as it yielded him. On the dSsi^lu- 
tion of the firm the sum deposited by M, was made 
over to N, alone, and on the death of H,, his estate, 
aud with it the sum deposited by M,, came into the 
hands of the sons of N, On the death of Af., the 
plaintiff and two others were the heirs of K, In a 
suit brought by the plaintiff against the sons of IT. 
for a third share of the sum deposited by M*,^HM 
that such a suit was not a suit for a distributive share 
under an intestacy, or of a legacy under a will,” within 
section 32, Act IX of 1850. All the parties claiming 
to be entitled to any interest in the sum deposited 
should have been made parties to the suit. Habak 
Chanbba Moobbbjeb V , Nanpagopal Mtttttlabb 

[18 B. li. B., 142 : 22 W. B., 71 

02. Maintenance, SuitB for.— Cm7 

Frocedure Code, 1882, a, 32, — Suit for maintenance by 
member of Malabar tarwad, — Heoeaaary partiea,^ 
Joinder of partiea on appeal. — Where a member dt 
a Malabar tarwad sued the karanavan for an increased 
rate of maintenance,— ATe/d that all the membem of 
the tarwad were necessary parties to the suit. Held, 
also, the Appellate Court having reversed the decree 
on the ground of non- joinder of such persons and 
directed the plaint to be returned for amendment, thi^ 
the proper course was for the Appellate Court to have 
added the necessary parties. Mahhali e. Fakix 

[I. KB., 7 Mad., 428 

03 . Might of UUgiU* 

mate aon to maintenanoe.-^Tho right of an illegiti- 
mate son to maintenance out of his deceased faitbur’n 
property cannot be decided in a suit which cosoenie 
a portion only of that property and to which aU per- 
sons in possession of the rest of the father’s preperiy 
are not parties. Nabatan BhaetbI «. Laying 
Bbaethi • • . 1. Xj. B., 2 Bom., 140 

04 . Malioiotui proBceation, 

Suit tor»-^J>efendanta not aned on aameyrmnd ef 
action.-AxL a snit claiming damages for an unsucceM* 
ful criminal prosecution of the plaintiff by the first 
defendant, and sanctioned by the second dmendaat as 
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PAttTDBS -^continued, 

1. PARTIES TO SUITS^0iif^ifii«4 

■ iCalMoos pfro0ecutloii» Bait fov’—tsontinued. 

iR Sttlaordinate Judge, It was doubted whether the first 
And second defendants could properly be joined in 
sueh an action. OiBDHA&XiAlt DxaxiDAS v. Jagak- 
jjeTATS OlBBHABBHAX . » ID BoXBU, 182 

05, MixlOP, Suit by.— on hehay^ 

of minor, — Mamngor, — ^Where the trusts of manager 
And guardian are vested in different persons, an action 
instituted on behalf of the min^r with the sanction of 
Idle Court of Wards is properly brought by the man- 
ager. Mobboo Soobctb Singh e. Pbithbb Bnii- 
a&BB Patjxi . . • • Id W. B., 231 

00 » - Minor eontoBiing 

.will,^M%8joinder of, as plaintiff , — A minor interest- 
ed in contesting the execution and validity of an 
aUsged wUl by her father, having been improperly 
joined with the alleged executors of the said will as 
no-plaintiff, the decrees of the Courts below were re- 
versed and the suit remanded, in order that the minor 
inight be made a defendant, and a guardian ad litem 
appointed to protect her interests. Kbishnabai o. 
SaNVBAX • • 2 Bom., 327 : 2nd Bd., 310 

07 , Mortgages, Suits oonoerning. 

^Mortgage by agent, — ISuit for poseeseion,-^ 
'When a mortgage was made by the lumberdar for 
hbnself and as agent for the other sharers,— Be/d 
that in a snit for possession they should have been 
mode parties as well as the lumberdar. Punohdm 
^ SxifOHm MxrNGLB SiNOK . 2 AgTB, Ft, II, 207 

03, — ... — Suit for redemp* 

i/oa.— parties claiming redemption, — In a 
Apit for redemption of a mortgage the plaintiff may 
xmidead other persons who claim the right of re- 
demption in opposition to him. Bhoob Singh e. 
NimsxNOH Bax . . . 3 Agra, 144 

03, -.-..a Suit for redemp^ 

— Suit by one oo-sharer, — Where joint family 
property, though held in certain shares by the several 
coparceners, was mortgaged as a whole and redeem- 
able on payment of the whole sum, — Held, in a suit 
by one of the joint tenants, or tenants-in-common, 
to redeem the whole estate, that all persons in whom 
portions of the equity of redemption were vested must 
iU made parties to the suit. Nabo Habi Bhave v, - 
^l^xxHABBBAT • • L Ii« B., 10 Bom., 848 

70* — — Suit for redemp^ 

fHo» of share of estate, — Held that any one of the 
juort^igors or his legal representatives is, if the 
Asertgage-debt has been repaid, entitled to sue for 
jmieiuptiou, and to be put in possession of his own 
of the estate, whatever his coparceners may 
clbOim to do in the matter; and tlmt the Judge 
have dismissed the suit merely on account 
' At majority of the mortgagors who disavowed 
IMy %hdm not being partms thereto, but should 
to dispose of the case according to 
. 1 Agra, 86 


PABTIBS— cojiftaocd. 

1. PARTIES TO S0IT$-.coii/iinrs<l. 

Mortgages, Suits oonoerulxig— con^«sssd« 

Contra, — ^AU the mortgagors ought to be joined in 
such a suit. Bam Baksh Singh c« Bah IiAX4> 
Boss 21 W, B., 4% 

And eee cases under Mobtgage— R xiBBHFrtOH 
— BBDBHmON.OF POBTION OB PBOYBBTY. 

7X, — ■.,.^■ - . 1 .. Suit by mort- 

gagee for share of mortgaged property, mortgagee 
cannot maintain a suit for khas possession of an un- 
defined area of the mortgaged land without making 
his fellow-mortgagees parties to the suit. MAHaiCB]> 
IsUAii^ e. LaXiLA Dhunbuh Kishobb Nabaxn 

[26 W. B., 88 

73, Suit for fore- 

eloewre against assignee of mortgaged property ^ — 
Uepreeentativee of mortgagor,--^\u a suii for fore- 
closure,— Afs/d that it was not necessary to make 
the personal representatives of the mortgagor par- 
ties. He who has the equity of redemption is the 
only necessary party. Blaqittbbb c. Bambhonb 
Boss .... Bourke, O. C., 318 

78. — - Suit by mort- 
gagee, — Putnidar under mortgagor, — Where the 
mortgagee of a zemindar! brings a suit on his mort- 
gage against a mortgagor who, previously to the 
mortgage, has granted a putni lease of the zemindari 
to a third party, the latter shonld be made a defend- 
ant in order to give him an opportunity to redeem. 
Kasihvnnissa Bibbb e. Nilbatna Boss 

, [1. li. B., 8 Calo., 78: 8 C. L. B., ITS 
IOC. 1a. B.,U8 

74. ■■■ Suit for posses- 

sion by mortgagee against third party, — In a suit 
for possession as mortgagee against a third party, 
where the mortgagee’s (plaintiff's) title is denied, it is 
necessary that the mortgagee should show the extent 
of the rights and interests of the mortg^or in the 
property sued for. But it is sufficient for this pur- 
pose to make the mortgagor a defendant in the suit, 
and there is no necessity for a separate suit against 
such mortgagor. Boobay Singh o, CtooLAH Hos- 

2M.W.,7a 

76. ■ - - — ‘ — - Smt by mort^ 

gages where property is alienated, — ^When a mort- 
gagee sues to enforce his lien on property which has 
intermediately passed by sale into other hands, he is 
bound to bring his action, not against the mortgagor 
alone, but also igainst the parties in possessioii. 
Bah Yah Sxngh v, Lax.la Sahigjum Singh 

[16W.B„88 

76. — - Purchaser at sale 

of mortgaged properly, — A, mortgaged to biS bro- 
ther B, his tw^th sbai!U in the immoveable estate 
of the famUy. C. at M*e request became sux^y 
for A, to Government. A, having become s de- 
faulter, C, became liable to Government in respect 
of his defalcations. 8. with a view to indemnify 
C., transferred to him AJs mortgage, O. at the 
same time assigning to B. a debt due % B. to An 
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1. 4>ARTIES TO SUITS— ooiiitiifWflJ. 
Mortgages^ Suita oonoerntng— ooMi^iatted* 

which had been previously assigned by A. to O. 
Oovemment sold A/» interest in the twelfth share^ 
which was purchased at the sale by S*s 8on» JE» in 
a suit brought by C, against JS. to obtain possesinon 
of A/» share * — Meld that i?«* to whom only the equity 
of redemption passed by the purchase at the Gov« 
ernment sale* was necessarily a party to the suit* 
which was accordingly remitted to the Court below, 
in order that he might be made a defendant, and a 
new decree passed upon the merits. Yashatani* 
SuBAJi Kulxabni o. Gopal Ladeo Bhanbabxab 
[S Bom^ 202: 2nd Ed.* X84 

77, ■ — JPurehaser under 

execution against assets of testator , — Suit for fore* 
closure . — A creditor who purchases under an execu* 
tiou against the general assets of a testator’s estate, 
takes subject to a mortgage created in pursuance of 
a power contained in the will j and in a suit to fore- 
close the purchaser is rightly made a party. Nil- 
KA^TT Chattebjee o, Pbabt Mohun Das 

[8 B. O. C., 7 : U W. B., O. C., 21 

78, ■ Suit by second 

mortgagee to recover premises when first mortgagee 
is paid off. — Administrator Oeneral. — Representa* 
five of deceased mortgagor. — Act XXIV of 1867 t s. 
17 . — In a suit brought by a second mortgagee against 
first mortgagees (admittedly overpaid) to compel the 
first mortgagees to convey to him the mortgaged pre- 
niises, the heir or legal representative of the deceased 
mortgagor is, according to the balance of authority, 
a necessary party. Cases bearing on the above ques- 

' tion collected and considered. Where it was uncer- 
tain who was the heir and legal representative of the 
deceased mortgagor, and the circumstances attending 
the execution of the second mortgage were not free 
from doubt, the cause was allowed to stand over, for 
the purpose of enabling the plaintiff to apply for an 
order to the Administrator General (under section 
17 of Act XXIV of 18G7) directing him to apply for 
letters of administration to the estate and effects of 
the mortgagor ; and the plaintiff was allowed (in the 
event of letters of administration being granted to 
the Administrator General) to amend his plaint by 
making the Administrator General a party to repre- 
sent the deceased mortgagor. The plaintiff was, 
however, ordered to give security for the probable 
costs of the Administrator General in the suit, Vi- 
THALBAS NABOTAMDAS V. KaBSANDAS KbSHAV- 

DA8 - , . . 6 Bom., O. C., 76 

79, Suit against 

mortgagee of administrator for property given by 
dsceoted.-- Where M. jff., in consideration o£ K. M. 
eariying on litigation concerning a piece of land 
claimed by M. M. at Ins oWn expense, agreed that 
after he should have recovered the land they should 
jctotly erect buildings on it, the rents and profits of 
which should be jointly enjoyed by them during the 
life of M. M., after whose death the property was to 
be the sole and absolute property of X. M., — Bold, in 
sktuit by AT. daiming to recover the property from 


BABTIES— 

1. PARTIES TO SUITS— confintisct. 

MortgageB* Suita oonoeralxig— 
the mortgagee of the adminlstrictor of ilf. JET, who 
was in possession of it, that the representa^ves of 
the mortgagor were not necessary parties to the sniti 
Bauodhab Madhayji e. Kahakdas Nabakua# 

[8 Bom., O. O.* t 

80. — Suit on 

bond. — Alienation of property to different uUeneeu* 
—In a suit on a single mortgage-bond, where part of 
the property concerned is conveyed, or alleged to be 
convey^, to different persons, all these are en^tled 
to notice and to be made parties. Such a suit is not 
multifarious. Kbxshka Gofal Ghosb «, Hubbit 
NathDutt . . • . 25W.B.,80 

81. Suit by Maho* 

medan heir of eur*i*peehgi mortgagee to recover 
advance. — In a suit between Mahomedans by the 
heirs of a zur-i-peshgi mortgagee to recover the 
amount advanced, all the heirs of the mortgagee 
must be represented either as plaintiffs or defen&nts, 
or those who sue must claim in proportion to lyhat 
they are entitled to under the Mahomedan law. 
MuJBBDOOKISSA 0. UlLPAB HOSSEIK 

[14W.B.,Si6 

82. TSfSiwah Naaim’aBebtoi Aot, 

8vdlt under. — Suit brought to recover property of 
nizamut.---Held that a suit brought by a claimant 
against the Government and the grantee to recover 
property, which the commissioners appointed under 
the Kawab Nazim’s Debts Act bad cci*tified to be 
nizamut property, but which bad before the passing 
of the Act been conveyed by the Nawab to his son, 
could not proceed without the Nawab Nazim having 
been joined as a party. OnsAO BEauM v . Govbbk- 
MEBT OF India 

[L L. B., 9 Calc., 704: 12 C. li. B., 5m 
UB.* 101. A., 89 

88, Negotiable instrumenta.— 

Bill of exchange^ Suit on. — Drawer and acceptor* 
— Joinder. — Civil Procedure Code, 1877, s. The 

drawer and acceptor of bills of exchange can be 
joined as co-defendants in a suit brought by the 
holder of such bills. Pestonjbe Edttweb Gtrantru 
V . Mahomed Ali « . 1. Ij. B., 8 Calc., 641 

84 , — pm cf exchange* 

--^Drawer and payss.— Plaintiff, as payee of an 
order drawn by defendant at Ahmedalm, where he 
(defendant) resided, on a fim at Bankok in ^am* 
and dishonoured on presentation, sued d^endantand 
an agent of the Bankok firm, who resided at Surat* 
in the Subordinate Judge’s Court at Surat. Fermis* 
sion to proceed with the suit agiunst the defepdimt 
(the drawer) having been refus^ by the High Court, 
plaintiff withdrew his plaint and filed his suit in the 
Court at Ahmedabad against the drawer alonct. 
Meld that plaintiff ought not to have jokiad the 
drawer (defendant) and the Bankok firm as defend* 
ants in the same suit. SSBTM EahabDAS ITABASi^ 
das V* Dahiabhax « . L XnB*, 8 Bom., 182 
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VABTaB^o<mHnu0d. 

1. PAETIES TO SXJlTS--ooi»eifiiitf(l. 

Vegotiable l]uitriments---^ofi^tiif»ed[. 

85* ffundi, Suit on * — 

Mfi4or90r, aeceptoTf and dravier^^Meld that a pur- 
fihater ol a hundi on itn being dishonoured is at liberty 
to sue his endorser alone* and it is not absolutely neces* 
sary to implead the acceptor and drawer in the same 
suit; and if he does so* he does not lose his right of 
suing them so long as his action is within the period 
of notation* Gofal Dab e* Sbata Bah 

[8 Agra, 268 

86* — Civil Procedure 

CodOf 1877t 9* 61,’^8uii on lost cheque* — The en- 
doiisees of a cheque sued the endorser, stating in 
th^ plaint that the cheque had been lost, and that 
the defendant refused to give them a duplicate of it, 
and claiming a duplicate of it or the refund of the 
money they had paid the defendant on the cheque. 
Meld that the plaint should be amended by joining 
the drawer of we cheque as a defendant in the suit. 
Ba£I>eo Pbasad e. Gbibh Chandba Bhosb 

[l.I..B.,2All.,764 

g 7 , -- — ^ Partition, Suit for.— fi'Aore- 

holders in joint property* — A suit which is in the 
nature of a partition suit cannot be properly dealt 
with unless all who are admittedly sWeholders in 
the joint property are before the Court. Pahalabh 
S iBOa e. LuoHKTTNBUTmr . . 12 W« B«, 256 

Sauabitet Pbbshab Sahoo «. Loot Ali Khan. 
Phooibas Koobb e. LaliiA Juoobssub Sahi 
[ 14W.B.,dd9 

S. C. on review Phoolbas Koobb e. Lalla Jtto* 
gbssubSahoy • . • 18W. B., 48 

Goxool Pbbskad e. Etwabx Mahto 

[20 W. B., 188 

NA!fHirNi Mahton e. Manbaj Mahton 

[I. L. B., 2 Calo., 149 


88* Joint family 

property* — Assignee of member of family * — In a 
suit by the mother and guardian of two minors to 
obtain a partition of joint family property free from 
the encumbrances which the fatner and sons had put 
upon it, wherein a third party was co-plaintiff by 
v&tue (ff an alleged conveyance from the plaintiff, 
the Court did not allow such party to remain on the 


record as co-plaintiff, holding that the mother and 
guardian could not give him a right of suit against 
the other members of the family, and that the pro- 
prietarv interests of the minors might ultimately be 
mmadiced. Mubbun Gofab Labb «. Gowitbbutty 

C81W.B.,190 


88,,.— „ Suit for partU 

Ham after faihst^s death*^8on^ wtees.— In a suit for 
partition, after the father’s death, between brothers, 
the eons of different wives, who are alive at the time 
whan emsk suit is instituted, such wives are necessaxy 
XMlties to tiie suit, as they are entitled to share with 
llxeir eons. Tobxt Bhoobxtn Bonkbbjbb e. Taba- 
FWlomio Bobnbwtbb 

[X. Ih 4 Oalo. 7Se : 4 O. li. l«l 


P AB>P U68 ^^eontinued* 

1. PARTIES TO SUITS— eoBf^ed. 
Partitioxx, Suit fbr— eonfiiMtsil. 

90. Share of Joint 

eemindari* — The owner of a 12 annas share in a 
joint zemindari granted to the plaintiff a mokurrari 
lease of his share in a small portion of land within 
the zemindari. The owners of the remaining 4 
annas share granted a putni of his share in the 
whole zemindari to the defendants. The plaintiff 
brought a suit against the defendants for partition of 
the small plot of land. Held that such a suit 
would not lie, because the zemindars were not made 
parties. Pabbati Chitbn Dbb o. Ain-ttb-bbbn 

[I. Ii. B., 7 Calo., 677 : 9 O. L. B., 170 

91. Partnership, Suits oonoem- 

ing. — Heath of old proprietors of firm* — Suit by 
agent* — A firm becomes dissolved when the originid 
proprietors die, and if somebody comes in their place 
and carries on the business of the firm, the business, 
whether carried on under the old name or not, is not 
that of the old firm, but of an entirely new firm. A 
suit brought on behalf of such new firm must be 
brought in the names of the persons who are at 
the time of the institution of the suit carrying on its 
business. Gobbain Gunga Dutt Bhabutbb v* 
Dabbb Dabs Baboo • • . 26 W. B., 118 

92. — — Suit by one mew- 

her for debt due to family firm* — In a suit for 
money lent, brought by the father of a joint Hindu 
family who carried on jointly an ancestral money- 
lending business, the plaintiff stated, in examination, 
that he had ceased to take an active part in the 
management of the affairs of the firm, and that the 
control of its business was in the hands of his sons, 
whom he described as ** maliks.” Held^that, under 
the circumstances, the plaintiff could not maintain 
the suit in his individual capacity, and without join- 
ing his sons as plaintiffs with him, his sons being 
his partners in the ancestral business, and he not 
being the managing member or proprietor. JuGAB 
Eishobb V* Hitlasx Bam . I. L. B., 8 AIL, 264 


93. — II Mepreeeniatiees 

of a ^ceased partner * — The representatives of a de- 
ceased partner are not necessary parties to an action 
for damages under a guarantee to the original firm. 
Bubkinyoung V* Bhoobttn Mohun Bonbbjbb 


[Cor., 90 


94. Suit for disso- 

lution of partnership and account of dealings of 
deoeasea partner * — ^To a suit for an account of deal- 
ings and transactions of a deceased partner in a 
Hindu family bonk, and for a dissolution of the 
partnership, the heir or legal representative of the 
deceased partner is a necessary party. JanokBY 
Boss «. Bindabun Doss • 8 Moore’s 1* A„ 175 


95. for dissolu- 

tion on basis of compromise in absence of represenm 
tative of deceased Wliere the surviving 

partners of a firm in the absence of a representa- 
tive of a deceased partner, adjusted the partnevship 



( 4263 ) 


DIGEST OF OASES. 


( 4264 ) 
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1. PARTIES TO SmTB^oontinued. 
Fartnersliip, Suits oonceTXLin%--oQntinu9d. 

accounts pud fo hand ovsr a poriioii of the 

pai’fcnci Airt ^ y to one of the partners in com- 
promitc of V C 'nij ;‘nd ^ue p ..'me/ whose cl im was 
so ai; 3^,(1 to J3 cjnr) oi.:i. pi^yjd for a di*. alotion 
of t )e d. A * po » t \b of , :c i co;npi*om! % it was 
held til , a i . ive of the C3c0a8ed p^itner 

was a 113C3 ^ ly pr.-ty to tae iin . IIamlal Tha- 

KUMSIDA8 V. LakHMiCHAND AM 

[1 Bom., Ap., 61 

06. Suit for the ad- 

ministration of the estate of a deceased partner . — The 
fact that surviving partners are made parties to an 
administration suit of the estate of a deceased part- 
ner does not of itself alone enable the Court to direct 
such surviving partners to lender an account of the 
partnership estate. Surviving partners cannot be 
made co-defendants with the executors in such a suit 
merely oy loason of their partnership. They can be 
made co-defeudani.s in certain special cases, as where 
the relauon beuwe iii the executors or administrators 
of the deceased partn?r and the surviving partners is 
such as topiesent a substantial impediment to the 
pifisecution by the executors or administrators of the 
rights of the parties interested in tlie estate against 
the surviving partners. Elias v. Hitboob Mooshek 
Moosheb .... Bourke, O. C., 850 

97. Purchase of share 

hy mortgagee . — In a suit in respect of a partnership, 
the rights and interests in which of P., one of the part- 
ners, had been purchased by the Delhi and London 
Bank, who had been mortgagees of some of the part- 
nership property pledged to them by T. for money 
liorrowedfor purposes of the property, — Held that the 
Bank, as Tfs representative hy purchase, had been 
properly joined as a defendant in the suit. Habbi- 
BON V. Delhi and London Bane 

[I. Ii. R., 4 All., 487 

98. ' '■ — Partners. — Re* 

fusal to join as plaintiffs. — A., B., and C., and others 
were partners in a hrm, and had transactions as such 
partners with another firm in which also C. was a 
partner, lu a suit by the former firm against the 
latter, Q, and other partners in the former tirm re- 
fused to join as plaintiffs. Meld (reversing the 
decision of the Court below) that C. and the other 
partners of the former firm were rightly made de- 
fendants. Bissonath Ruckitt V. Gunnrsh Chun- 
DEB l)EY . • ,2 lud. Jiir., N. S., 203 

Bdstum Ally v. Ahsbe Ally Soudagur 

[10 W, B., 487 

99. - I , Practice. — Con- 

tract Act {IX of 1872), 8, 43. — In a suit brought 
upon a contract made % a firm, the plaintiff may 
select as defendants those partners of the firm 
against whom he wishes to proceed, allowing his 
right of suit against those whom ho does nofc make 
defendants to be barred. Lttkmidas Khimji v. 
Fdbshotam Habidab . I, Ii, E., 6 Bom., 700 

IV * 


PAWriEB^^ontinued, 

1. PARTIES TO SUITS— 

Partnership, Suits concerning— 

100. 1 — — — Suit for contri- 

hution hy one member of d ssohed partnership 
against othern.— -Ad ju Ament of accoiints. — In a civil 
action by one or more members of a defunct firm 
agiiinst another member for contribution to recover 
money paid in liquid4i,Liou of a debt due by the firm, if 
there has been no adjuf ume it of accounts it is neces- 
sary to make all the p- l- ieru paincs to the suit. 
Pbabbb Mohun Roy v. Chundkb Nath Roy 

[18 W. B., 408 

lOL Principal and agent.— 

against pri cipal for cats of agent. — Where a per- 
son sues another as Ucble for the acts of the accredit- 
ed agent of the Litter, it is not necessary that the 
alleged agent should be made a party to the suit. 
Hathi Ram v. Gobind Ram • . 8 Agra, 131 

202. Suit to recover 

possession under Specific Relief Act, $. 9. — Necessary 
parties. — Princ'ipal and agent. — Suit for ejectment 
hy party dispossessed. — The plaintiiffs sued, under sec- 
tion 9 of the Specific Relief Act (I of 1877) to reco- 
ver possession of certain land which they alleged 
had bcea in their possession since 1866. They alleged 
that while r(?taining possession of the said land 
thi’ough care-takers appointed hy them, they had been 
in the habit of yearly selling the grass of the land to 
purchasers who themselves cut the grass so pur- 
chased; that in 1878 the grass of the land for the 
ensuing year was sold to T. ; that in the month of 
August 1870 the defendants forcibly dispossessed the 
))laintiff8 of the said land, and prevented them and 
their servants and T. from entering the same. De- 
fendant No. 2 denied the dispossession, and dis- 
claimed any interest in the land. Defendants Nos. 
1 and 3 denied that the land in question belonged to 
the plaintiffs, and alleged that it was the property of 
A; of whom, defendant No. 1 was manager, and No. 
3 the lessee of the said laud. They also alleged that 
the plaintiffs had tried to take forcible possession of 
the said land, and that defendant No. 1, acting on 
A,* 8 behalf, prevented them. They submitted that 
A. was a necessary party to the suit. Held that the 
three defendants were pro])crly made polities to the 
suit, and that A, was not a necessary j^arty. Defend- 
ant No, 1 (the lessee) had the idiysical occupation 
of the land sued for ; but all three defendants not 
having made any doclaraticm, in tiiking possession, 
that it was taken for one or two of their number, ac- 
quired it jointly, and landed on a derivative posses- 
sion to the actual occupant, which as against third 
parties ranked as their own. If it was properly as- 
sumed, they all had a right to defend it ; if not, they 
might all be called on for restitution. As to A., he 
was not actually in possession, and had taken no per- 
sonal part in the dispossession. He was said to be 
owner, but that did not imply that he committed the 
alleged acts of defendants, or insisted on his owner- 
ship. As he had not the physical possession of the 
laud, it could not be assumed that he had the jural 
possession merely on the assertion of the defendants. 
Ho, thoreforc, having done no palpable wrong, was 
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1. PARTIES TO SUITS— 

Principal and agent— ooniiiMfed. 

not a necessai^ party. Held, al»o« that defendant 
35^0. 2 was properly made a defendant, and that, 
in case the dispossession should he established, he 
should be retained as a defendant notwithstanding 
his disclaimer. It was possible that No. 3 held 
the land on terms beneficial to No. 2, and the dis- 
claimer in the present suit would not estop No. 2 
from enforcing these terms in a subsequent suit 
against No. 3. Wliere under a contract between A, 
and N, an exclusive occupation of immoveable pro- 
perty is given to A., he is the proper plaintiff in a 
suit for possession brought under section 9 of the 
Specific Relief Act (I of 1877). If B, desires to sue 
immediately on the possessoiy right, he should sue in 
Ai« name, though for an injury to the reversion he 
(N.) may properly sue in his own name. The inten- 
tion of the Specific Relief Act (I of 1877), section 9, 
is not to be frustrated by any private arrangement 
under which the ejector has acted, or by which he 
may consent to hold on behalf of some other person. 
As between him and that person, his possession may 
be that of an agent, but to the former holder he is 
the dispossessor ; possession derived from him cannot 
he su})erior to his, and (the right of suit being given 
in general terns) is equally subject as his to the re- 
sult of proceedings taken within the prescribed six 
months. A person who has been ejected from his 
property, in suing to recover it under section 9 of the 
8^>ecific Belief Act (I of 1877), may sue the actual 
e 3 ector, or the person under whose orders or by whose 
authority the actual ejector has acted, or he may 
sue both ; but the wrong-doer who has taken posses- 
sion is the one from whom primarily it is to be 
reclaimed. If a third party desire to maintain the 
expulsion as an act done on his behalf, it is for him 
to come forward and avow it. He may claim to be ad- 
mitted as a defendant ; but if he had himself a right 
to do what his agent has done, his rjght and his 
authority may be pleaded by the agent, and will be 
an effectual answer. The alleged owner or principal, 
therefore, is not a necessary party for the protection 
of the agent. The suit against the latter will fail if 
he acted on due authority where that authority is 
shown. YnuriTANDAS Mabhaydas v, Mahohbd 
Ali £hav . • . X. Xi. B., 5 Boin.» 208 

108 , Furohasers . — Purchaser pen^ 

dente Ute , — A grantee or vendee of the defendant 
during the pendency of a suit need not be made a 
party to the stdt. Guiabchand Makicechavd 
Dhobbi yalab Bhab , • • 11 Bom., 64 

104. — " ■ Purchaser jpc»- 

dente The purchaser pendente Ute of property 
actuallv in litigation need not be made a party to 
6ie suit* The title acquired by the purchaser is suh- 
servient or subject to the right of the parties in liti- 
gation. Umamoyi Bubmoeba a, Tabini Pbasab 

7W.B.,225 

108. — — — Bwifor arrear 

nnd eifeetment after sale ofryot*s interest in 
^ de0ree,'^Purchaser , — A talookdar in 


FABTTESS — continued* 

1. PARTIES TO SUITS— eoa«iiaedr, 

Furchaaers— 

executing a decree for rent sold his ryot’s right and 
interest in the tenure. He afterwards instituted a 
suit against the same ryot for arrears and ejectment. 
Held that the execution-purchaser should have been 
made a party to the latter suit. Pbosubno Moybb 
Uosbbb V. Bhttbo Tabibee Uosbee 

. [10 W. B., 494 

reversing on review, Bhttbo Tabineb Bossia «. 
Pbobubno Moves Dossia . . 10 W. B., 304 

108 , Begistration, Suits for.— 

Suit to compel registration, — Registrar, — To a suit 
to compel registration of a document under section 
77 of the Registration Act, 1877, after denial of exe- 
cution, the Registrar is not a necessary party. Ra- 
BHAKISSBN RoWBA VaKJTA V. CHOONEKLOLL DUTT 

[I. Ii. B., 6 Calc., 445 : 6 C. I.. B., 172 

107. Registration Act, 

III of 1877 1 ss, 72, 77, — Suit to compel registration* 
— Necessary party. — Jurisdiction. — To a suit under 
section 77 of the Registration Act (No. HI of 1877) 
to obtain registration of a document, the registering 
officer or the Government is not a necessary party, and 
the proper /orwm for it is the Court of the lowest 
competent jurisdiction. Wishwambhae Panbit ». 
Peabhaeab Beat . . I. Xi. B., 8 Bom., 269 

108. Bent, Suits for, and inter- 

renors in sucR suits.— hy one of several 
dur-putnidars. — Where a tenant held lands in six vil- 
lages under a putnidar at an admitted rent, and the 
putnidar subsequently granted dur-pntnis to two 
different parties of two and four of the said villages 
respectively, the tenant having admitted a certain sum 
to be the rent payable in respect of the lands situated 
in the two villages, — Held, the dur> putnidar of the 
other four villages could sue the tenant for the rent 
payable in respect of the lands situated in the four 
villages comprised in his dur-putni, without joining 
as co-plaintiff in the action the dur-putnidar of the 
two villages. Bbaja Lal Rot v. Sataha Chabak 
Bhutto . . 6 B. Xi. B., 528 : 15 W. B., 20 

109 , ■ - - — Assignment of 

interest. — Consent of assignees for assignors to 
sue. — In a suit hy putnidars for arrears of rent, where 
parties who had subsequently acquired an interest in 
the putni appeared and petitioned tho Court assent- 
ing to the suit being carried on in the names of the 
plaintiffs, — Held that there was a sufficiently consti- 
tuted suit and a sufficient array of parties to enable 
the Court to give a decree. Sbebnath Mookbbjbh 
e. White 13 W. B., 126 

110 , — _ — — Suit for rent of 

puttidari estate. — Act XIV of 1863, e, 7, — In a suit 
for tbe rent of a puttidari estate, the lumherdar is 
ordinarily the proper party to be sued as being the 
collector of the rents ; but under section 7, Act XIV 
of 186.3, the several puttidars can be sued for their 
respective shares of rent instead of recovering it 
through the lumherdar. Bhobanath v, Bisbbshub 
Tewabbb .2 Agra, Ft. XI, 16$ 
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1. PARTIES TO StJITS-H>o»<mttfrf. 

Bent, Suits for, and intervenors In such 

UMits^continued, 

m. Suit for rent of 

property surrendered to pre-emptor, — To a suit by a 
purchaser of land who had had to surrender it to a 
pre-emptor^ for the rents accruing between the date 
of his purchase and the subsequent transfer, the pre- 
omptor ought to be made a party. Buldbo Pee- 
SHAD V. Mohun , . 1 Agra,^ Bev., 80 

112. — — Verson prefer- 

ring ol-aim to rent opposed to plaintiff, — In any suit 
for rent against a tenant by a person claiming as 
landlord, the Court ought not to put on the record a 
person who prefers opposing claims to the plaintiff, 
unless it sees that his position, as such opponent, 
would be seriously compromised by the result of a de- 
cree in favour of the plaintiff, — e.y., as when the op- 
posing party claims to be in actual possession by 
receipt of rents. Choolib Lall v, Koeii. Singh 

[19 W. B., 248 

Nor where it would change the scope and character 
of the suit. Gooeoo Peosunno Banbejbb v, Gir- 
GUN Chundbe Dutt . . 20 W. B., 383 

Hubebbul Hossbin V. Mhnbbeam 

[24 W. R., 357 

Pbotap Chitnhbb Roy Chowdhey o. Jogbn- 
DEo Chunhbe Ghosb . 4 C. L. R., 168 

and make it otherwise than a bond fide suit for rent. 
Radha Malakab 0. Seibhtkb Naeain Shaha 

[21 W. B., 88 

Bykttnt Ktburto Doss o. Shushee Mohhn 
Paul Chowdhey . . 22 W. B., 526 

Issub Chunhbb Sbin v, Bipebn Behaebe Roy 

[16 W. B., 132 

Kattyaneb Dbbia o. Gieish Chundee Baker- i 

Jss . , . . . 23W,R.,168 

IID* Question of title. 

In a suit for rent against a ryot, the defendant con- 
tended that the plaintiff had no interest in the tenure 
and had never received rent from him, but that he had 
paid rent to a third party. Meld that the third party 
might be added as an intervenor in order to try the 
question who was actually the beneficial owner of the 
tenure and entitled to the rent. Radhahonee «. 
Ram Nabain Dby . . . 22 W. B., 440 

U4, pjjj 

of 1S69, s, 81, — In a suit for rent, where an interven- 
or on his own account, who pleads a deposit in Court 
made under Bengal Act VIII of 1869, is made a de- 
fendant by the Court, the fact of his being a defend- 
ant does not give rise to any equity as between the 
plaintiff and the other defendants so as to allow them 
to have the advantage of section 31, Bengal Act VIII 
of 1869,^ although, if the intervenor had been sued 
jointly with the other defendants, they might have had 
the benefit of it. Gxbdhabbe Lall Singh Pabban 
«. Chunhbb Pbeshad . . 21 W. B„ 277 


PABTI£S<^oo»ftii«ed. 

1. PARTIES TO SUITS--<Hmfs<w«f. 

Bent, Suits for, and intervenors in suoli 
suits — continued, 

116. — Queeiion ofUtU, 

— In a suit for rent, an intervenor who claims to 
have acquired a share of the property for which the 
rent is claimed, may be made a defendant at the dis* 
cretion of the Court. If a question of title legiti* 
mately arises between the parties to a rent suit, the 
Court is not compelled to dismiss the suit, but is 
bound to determine the question for the purposes of 
the suit. Choweaseb Koobe e. Boehooebb Singh 

[24 W. B.,360 

116. Title of tUrd 

party alleged by defendant. — Civil Procedure Code 
(Act X of 1877), s, Per Piblh, J.— Where 
a person sued for rent sets up the title of a third 
party, and alleges that he holds under and pays rei^ 
to him, such third party ought not to be made a party 
to the suit, so as to convert a simple suit for arrears 
of rent into one for the determination of the title to 
the property in respect of which the rent is claimed. 
Such a suit raises only two issues, viz.: (1) Does the 
relation of landlord and tenant exist between the 
plaintiff and defendant ? (2) Are the alleged arrears 
of rent due and unpaid ? And these are questions in 
which the plaintiff and defendant are alone concerned, 
and no third party claiming a title adverse to the 
plaintiff can properly be made a party to the trial of 
those issues. Section 28 of the Civil Procedure Code 
is not imperative, but allows a discretion to be exer- 
cised; and in such a suit it is better, both in the 
interests of Government and for the proper adjudi- 
cation of the question of title, that it should be 
tried by a competent Court in a suit directly framed 
and brought for that purpose. LoHAi Mollah 
Rally Dabs Roy 

[1. Ii. B., 8 Calc., 238 : 10 C. li. B., 681 

. IZ.?. Question of title, 

— An intervenor in a suit for rent has no right to 
be made a defendant, or to introduce into the suit 
an entirely new issue, — e.g,, one concerning title 
between himself and the plaintiff ; still less is he 
entitled singly to appeal against the judgment in the 
case. Biebssue Paneby v, Jogbnhbo Chundbe 
Dbb • * • • • 

118. Adding pdrties 

in rent suits, — Where Act X of 1859, section 77, warn 
no longer in force, the effect of adding a party, under 
Act VIII of 1859, section 73, in a rent suit, was the 
same as in any other kind of suit. Whatever be the 
class of suit, the party added cannot raise an issue 
which would entirely change the nature and scope of 
the suit ; the Court being bound to limit its inquii^ 
to the issues necessary in order to try the plaintiff^ 
right to the special relief sought;— where the 
relief sought is the recovery of arrears of rent, the 
intervenor is competent to raise all questions, whether 
of title or otherwise, which bear upon the issue, is 
the plaintiff entitled to recover the rent claim^P 
TlltLBSSUBBB KoOBB V, ASMBHH KOOBB 

[24 W. 101 

6x2 
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PAB'n&S — eontinued. 

1. PARTIES TO SUITS— 

Bent, Suits for, and intenrenors in sucli 
suits — continued^ 

119. — — — Suit for arrears 

of rent. -^Question of title , — In a suit for arrears of 
rent, in which an intervenor, alleging that plaintiff 
was merely his benamidar, was added as a defendant 
under the Code of Civil Procedure, section 73, — Reid 
that it was wrong to introduce him into the case, and 
that any issue as to the alleged benami was foreign to 
the suit. BuaHoo Nath Pebshad Singh i>. Btj- 
hathSahoy . . . 24W. B.,849 

120. ■' — Q^ueetion of 

henami title. — Plaintiff, who derived title from A., 
who was the ostensible purchaser of certain immove- 
able property at an auction sale in execution of 
a decree against J?., brought a suit to recover 
the rent of such property from the talookdars. The 
Appellant was allowed to intervene, alleging that A, 
was the benamidar of a third person from whom he 
himself had purchased the property. The lower 
Court, however, refused to try the question of benami 
as not being admissible in a rent suit. On appeal, — 
Reid that the question of henami was properly raised 
in the suit, and ought to have been tried. Rughoo 
Nath Fershad v. Byjnath Sahoy, 24 W. R., S49, 
cited and distinguished. Tabini Kant Lahibi v. 
Kbibhna Moni Chowdbaini . 5 G. Xi. B., 179 

121. — — I I —— . Question of 

tUle.<-^ln a suit for rent in which an intervenor ap- 
peared, the Munsif raised the question. Who had up 
to that time been in the actual and bon4 fide receipt 
and enjoyment of rent ? and on deciding this question 
in favour of the intervenor, dismissed the suit. On ap- 
peal the Judge tried the question of title. Reid that 
the Judge was wrong in raising the question of title 
at all, and thus proceeding on a basis other than 
that on which, whether right or wrong, the parties 
had chosen to, litigate the matter, and which tl^e 
original Court had accepted. Queers, the Mun- 
sif’s procedure in this case the right one, now tliat 
Act X of 1859, section 77, has been repealed, and not 
re-enacted in the new law ? AvxiUCe Monee Debee 
V, Dino Nath Ghosb . . 24 W. B., 421 

See WooMA Taba Bhubosa Kam Dass 

[24 W. B., 409 

122. Intervenor ir^ 

regularly added in lower Court , — Cinil Frooedure 
Code, 1869, s , 73, — In a suit for rent before the Mun- 
sif, the special appellant petitioned and was irregu- 
larly admitted into the suit as intervenor, as if the 
suit were being tried under Act X of 1859 in a 
]|^enue Court. Defendants having admitted their 
liability to plaintiff under a kabuliat set up by the 
latter, the suit was decreed in the lower Appellate 
Court. Reid, on special appeal by the intervenor, 
that he was not entitled to be treated as a party add- 
ed under section 73, Act VIII of 1859. Chhndbb 
KaIiBB Ghosb e. 8 hibnath Bhuttachabjbb 

[17 W. B., 176 

See OoGNBs Chowhhbain u. KbbamittooiiLah 

[17 W. B., 219 


FABTIXiS — continued, 

1, PARTIES TO SUITS— 

Ben^ Suita for, and intervenora in auoh 
auita — continued, 

Bibbssub Panbey v, Joobndbo Chtjndeb Deb 

[24 W. B., 261 

128. Interveners in 

suit for registration of names as proprietors. — Civil 
Procedure Code, 1859, s. 73. — Plaintiffs having suc- 
ceeded in a suit for a foreclosure of a mortgage, by 
a conditional bill of sale, of a share of two mouzahs, 
then sued for possession and registration of names 
as proprietors. Whilst this suit was pending, certain 
parties intervened and asked to be made parties under 
section 73, Code of Civil Procedure, on the ground 
that plaintiffs’ vendors were not entitled to the full 
share claimed, as they thoinselves had purchased a 
portion thereof. Reid that the Court exercised a 
wise and proper discretion in allowing the intervenors 
to be made parties, for a decree in plaintiff^’ favour, 
though not legally binding on them, would neverthe- 
less have caused them great difficulty in all matters 
of rent. Saligbam Singh v, Ghkbnoo Singh 

[16 W. B., 19 

124. Unregistered 

Parties who have not been registered in 
the zemindari serishta are not entitled to intervene 
and question the decree passed against the registered 
tenants. Amatal Fatima Khan dm «. Tabanath 
Chand 24 W. B., 161 

X26. — Appeal , — J?s- 

versal of whole decree on appeal by one defendant.-^ 
I), C. S., the zemindar, brought a suit against B., 
a ryot, for recovery of arrears of rent, value below 
RIOO. B, set up in defence that the rent was not 
payable to JD. C. S,, hut to N. C. A,, the mokurarri- 
dar. N, C, A., who claimed under a mokurrari 
title, and alleged that he was in the receipt of the 
rents from the ryot, was made a party under section 
73, Act VIII of 1859. The Munsif passed a decree 
in favour of the plaintiff . On appeal by N, C. A., 
which was heard and decided by the Subordinate 
Judge, on reference by the District Judge, the decide 
of tlie first Court was reversed, and the suit dis- 
missed. On appeal to the High Court, — Reid that 
the only issue to be tried was whether the relation- 
ship of landlord and tenant subsisted between D. C, 
S. and B., and that N. C. A, was properly made a 
party defendant to the suit. Doyal Chand Sakoy 
V, Nabjn Chandba Adhikabi 

[8 B. Jj. B., 180 : 16 W. B., 286 

Kbnjai. Sahij V . Gxjbb Babsh Kobe 

[8 B. I.. B., 184, note : 13 W. B., 862 

Kanhyb Roy v, Hydbb Buksh . 26 W. B., 29 

126. Adding plains 

tiff-— CHnil Procedure Code {Act X of 1877), 8. 32,^ 
In a suit for rent, where the defendant alleged that a 
person not on the record had a joint interest with the 
plaintiff in the property in respect of which the rent 
was due, — Held, where the plaintiff disputed this and 
objected to such course being taken, tliat it was im- 
proper to add such person as co-plaintiff, and that^ if 



( 4271 ) 


DIGEST OF CASES. 


( 4272 ) 


PABTIXiS—coft^tfKe^d 

1. PAllTIES TO SVlTS-^ontinued. 

Bent, Suits for, and intervenors in such 
suits — oonti nued, 

added at all, it should be as defendant, in order that 
the issue between him and the plaintiff might be 
properly tried. Goo&leb Sahoo v, Pbbmlall Sahoo 

[I. X.. B., 7 Calc., 148 

127. ' - Striking out 

name of intervenor^ Effect of on record of suit^^ 
Directly an intorvenor’s name has been struck off 
on the ground that he has no interest in the case, all 
the evidence he had put in should be removed from 
the record. Bucha Sinoh v, Ma shook Ali Bbo 

[15 W. R., 672 

128. Reversioners.— 

euit hg reverftioner. — Non-joinder of other rever- 
sioners.-^ A suit having been brought by a Hindu 
reversioner for a declaration that an adoption alleged 
to have been inade by the inothor of JT., the owner of 
the estate, after the estate had vested in the widow 
of JT., was invalid, — Held that the non-joinder of 
a reversioner of equal grade with the plaintiff w'as no 
bar to the suit. Thayammal «. Vbnkatauama 

[I. Ii. R., 7 Mad., 401 

129. — - — Suit to recover 

property from Hindu widow, — Reversioner, — In a 
suit to recover possession of property held by a widow% 
the reversioner was held to have been erroneously 
made a co-defendant. Khisto Sttnkite Dutt Hoy 
V. Koylash Nath Dutt Roy . 15 W. R., 6 

130. Sale in execution,— 

under s, 246, Civil Procedure Cod€,lSf}9, by owner 
against purchaser of property wrongly sold in exe- 
cution, — Execution- creditor. — In a suit under the 
latter portion of section 246 of the Civil Procedure 
Code brought by the ow^ner against the purchaser of 
property which has wrongfully been attached and 
sold in execution of a decree, the execution-creditor 
is properly made a party, the object being to 
restore all parties to the position which they occupied 
previously to such attachment and sale. Bab^k op 
Hindustan, China, and Japan, ». Pebmchand 
Raichand. Ahmbdbhai Habibhai V. Pebmchand 
Baichand • . • .5 Bom., O. C., 83 

131 . Sale-proceeds, Suit for, after 

distribution. — Suit by attaching credit or dissatis- 
fied with share of sale-proceeds allotted to him . — 
Where an attaching creditor, dissatisfied with the 
share allotted to him on a distribution of sale-pro- 
ceeds under Act VIII of 1859, section 270, brings a 
suit against the other attaching creditors, and claims 
to have made the first attachment, he is bound to 
include as defendants all who have shared in the 
distribution. Beojokanth Chuckbebutty v, Banbb 
Madhub Dischit . . 23 W. B., 434 

132. — Sureties. — Act X of 1859. — 

Arrears of rent. — Benami lease. — Some of the de- 
fendants had taken a lease in the benami name of C. 
P, R., and were in actual possession of, and had paid 
'teat for, the lands demised. The other defendants 


PARTIES ^continued^ 

1 PARTIES TO SUITS— 

Sureties — continued, 
were 

the Court of the Deputy Collector against those who 
were actually in possession of the land, togetlmr with 
the sureties, for arrears of rent. It did not appear 
from the lease how far eac;h defendant was interested 
in or entitled under it. Held by both Judges that 
the suit should be dismissed as against the sureties, 
who could not as such be sued under Act X of 1859. 
Roy Peiyanath Chowdhey v. Bbpinbbhaei 
Chuckbebutty 

[2 B. Ii. B., A. C., 237 ; U W, B., 120 

2. SUITS BY SOME OF A CLASS AS 
REPRESENTATIVES OF CLASS. 

133 . Suita on behalf of com- 

munity, — Some suing for whole body of persons,-^ 
Decree, Effect of — Convenience requires that in suits 
where there is community of interest amongst a largo 
number of persons, a few should be allowed to repre- 
sent the whole ; and if the whole body be represented 
in the suit, then it is proper that the whole body 
should be bound by the decree, though some members 
of the body are not parties named in the record, 
Venkata Swami Nayakkan v. Subha Rau, 2 Mad,^ 
1, distinguished. Seikhanti Naeayanappa v. In- 
DUPUEAM Ramalingam . , 3 Mad., 226 

134 . Civil Procedure Code, 

1882, B. 30 . — Suit for right to worship in mosque, 
— Section 30 of the Civil Procedure Code applies only 
to cases in which many persons are jointly interested 
in obtaining relief, and not to a case in which indivi- 
dual right has been violated. Every Mahomedan 
who is entitled to use u mosque for purposes of devo- 
tion is entitled to sue any one who interferes with his 
exercise of that right. Zafaryah Ali v, Bakhtawar 
Singh, 1, L. R., 5 All., 497, referred to, Jan Ali v. 
Ram Nath Mundul, I. L, R., 8 Calc., 32, dissented 
from. Jawahba v. Akbae Husain 

[I. Ii. B., 7 All., 178 

See Thakbesey Dbyeaj ®. Huebhum Nubsey 

[I Ij. B., 8 Bom., 432 

135. Suits by indict* 

duals for general public. — Section 30 of the Code 
of Civil Procedure was not intended to allow indi- 
viduals to sue on behalf of the general public, but 
to enable some of a class having special interests 
to represent the rest of the class. Adamson «. 
Abumuoam . « I Ii. B., 9 Mad., 463 

186. , Swit against 

Malabar tarwad.—*li it is sought to make a decree 
in a suit binding on a Malabar tarwad, the procedure 
laid down in section 30 of the Code of Civil Procedure, 
1877, should be followed if the members are numer- 
ous. A decree against a person who happens to bo 
the karanavan of a Malabar tarwad is not necessarily 
binding on the tarwad in the absence of fraud. 
Kdayachanidathil Kombx Achbn V . Kbnatum- 
KOBA Lakshmi Amma • I Xi. B., 5 Mad., 201 
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2. SUITS BY SOME OF A CLASS AS REPRE- 
SENTATIVES OP CLASS— 

Civil Procedure Code, 1882, s. ZO-^oonti- 
med, 

187 ^ Suit hy legatees 

on heMf of themseloes and other legatees, — Costs 
against next friend, — A legatee cannot sue on behalf 
of himself and other legatees without an order of the 
Court obtained under section 30 of the Civil Proce- 
dure Code enabling him so to sue. Where a legatee, 
a minor, sued in that form by her next friend without 
such an order, the next friend was held liable for 
costs on his adducing no evidence to show that the 
,suit was for the beneht of the minor. Gbbseeballa 
Dabbb o. Chukdbb Kant Mookbbjbe 

[L 1.. B., U Calc., 213 

188. — - - Suit to have 

land declared wuJcf, — In a suit to have certain pro- 
perty declared wukf, alle^ngthat it was dedicated as 
wukf, and the profits applied to lighting a mosque 
and shrine, the expenses of devotion, and the feeding 
of wayfarers and travellers, it appeared the plaintiff 
was not alone interested in the subject-matter of the 
suit. Heldt therefore, that she could only sue on 
behalf of those interested after having first obtained 
leave of the Court and otherwise complied with the 
provisions of section 30 of the Procedure Code. Lxr- 
XIB17KN1SSA BiBI C. HaZIBUK BiBI 

[I. Ij. R., 11 Calc., 83 

189. - Non-joinder of 

forties, — CivilProcedureCodes, Act VIII of 1859 and 
X of 1877 1 i, 30. — Mepresentatives of a certain caste. 
•^Chitpavans.--¥ovLT persons of the Chitpavan caste 
brought a suit in 1876, alleging that they and the 
members of their caste, in common with certain other 
castes, possessed the exclusive right of entry and wor- 
ship in the sanctuary of a temple, and that the defend- 
ants, members of the Palshe caste, not being of the 
privileged castes, infringed that right in 1871 and 
thereafter by entering the sanctuary and performing 
worship therein. They prayed for a declaration of their 
right and an injunction restraining the defendants 
from interfering with it. ffeld that the plaintiffs could 
maintain the suit for the personal injury alleged to 
have been suffered by themselves by the pollution of 
their sanctuary, whether under the Civil Procedure 
Code of 1859 or that of 1877, section 30 of the latter 
being merely regulative, not constitutive. Whether 
or not it could be contended that they and the de- 
fendants BO represented their respective castes that 
the decree in tins suit should bind all members of the 
two castes, would be open to argument in any future 
case; but it might well be consistent with general 
principles to hold that certain judicial proceedings 
taken by or against a select number as representing a 
large cImb, might, if fairly and honestly conducted, 
Mnd or benefit the whole class. Anandbav Bhibaji 
o, SauLNSAB Dajti . . I. Ii. B., 7 Bom., 323 

— — Suit for dis- 

roi^sad of dhurmahavia,^]dmihers of District Com- 
— In a suit brought for the dismissal of a 
dihunnaJEarta all the members of the District Com- 


FABTlBiS^con^iaaed. 

2. SUITS BY SOME OP A CLASS AS REPRE- 
SENTATIVES OF CLASS— ooit^nasd. 

Civil Procedure Code, 1882, a. ZZ ^conti- 
nued. 

mittee should join as parties. The District Commit- 
tee cannot divest themselves of their rights in favour 
of a few of their number. Vibasami Nayudu v. 
Abttnaoeella Chbtti . I. Ij. B., 2 Mad., 200 

141. “ Mahomedan As- 

sociation.** — Suit by some members for all. — The 

Majlis Islama” or “Mahomedan Association of 
Meeinit instituted a suit in its own name by its se- 
cretary. Held that as such association had not, per 
sCy any status in law so to sue, the suit was not 
maintainable. Semble^ — Had such association em- 
powered one or more of its members to act for it 
in the matter of the suit in the manner provided by 
section 30, Civil Procedure Code, 1882, the permis- 
sion mentioned in that section might have been grant- 
ed. Mahomedan Association v. Bueshi 

[I. L. B., 6 All., 284 

3. ADDING PARTIES TO SUITS. 

{a) GenebaIiLY. 

142. Discretion of Court. — dvil 

Procedure Code, 1859, s. 73. —Section 73, Act VIII of 
1859, was permissive, not imperative. Discretion is 
vested in a Court to make persons not before it par- 
ties to a suit. PoBAN Mundul Mollah «. Sham 
Chand Ghobb . . . .1 W. B., 228 

Gyabam Seal v. Issue Chundee Chuokeb- 
BUTTE .... . 2 W. B., 168 

143, Power of Court.— for 

share of estate of deceased. — Power to change to one 
for administration. — Where one son of a deceased 
party sued in the Recorder’s Court another son, who 
had obtained a certificate under Act XXVII of 1860, 
for his share of the deceased’s estate, it was held that 
the Recorder had no power to transform the suit into 
a general administration suit. The Court may, under 
section 73, Act VIII of 1859, order all necessary 
parties who claim a share in the subject-matter of 
the suit to be made parties. Oh Lino- Tee a. Awei- 
NIFEE . 10 W. B., 86 

144, Ground for adding party.— 

Likelihood of being affected by result of suit, — ^A per- 
son cannot be made a party to a suit unless he is like- 
ly to be affected by the result of the suit. JoY 
Gobind Dobs v. Goubbepboshad Shaha 

t7W.B.,201 

146, — Likelihood of 

being affected hy result of suit,-— Civil Procedure 
Code, 1859, s, 73, Construction of. — The words in 
section 73 of Act VIII of 1859, "who may be likely 
to be affected by the result,” construed to mean 
likely to he affected, if added as parties.” NOA Tha 
Ya V. Ml Khan Mhaw 

[6 B. Ij. B., 371: 13 W. B., 443 
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PASTIES ^continued, 

8. ADDING PARTIES TO SUlTS-eon^iwfftfrf. 
(a) GBKBBALIiT<-~CO»^i»Kec{. 

Ground for adding -peLviiy— continued, 

146. — Likelihood of 

being affected hy reeult of suit, — Interest in suit , — 
Civil JProoedure Code, 1859, s, 73 . — Under section 73, 
Act VIII of 1859, a person was not liable to be added 
as a party to tbe suit, although he might be ** likely 
to be affected by the result,’* unless he was also en* 
titled to, or claimed some interest in, the subject- 
matter of the suit. Kojegleb v. Pbosokbo Coomab 
Chattbxejeb . . . 1. Ii. B .5 2 Calc., 472 

147. Community of 

interest voith plaintiff or defendant. — Civil Procedure 
Code, 1877, ss. 28, 29, 32, — Held, reading sections 28, 
29, and 32 of Act X of 1877 together, that, where an 
application is made under section 32 for the addition 
of a person, whether as plaintiff or defendant, such 
person should, as a general rule, be added only where 
there are questions directly arising out of and inci- 
dental to the original cause of action, in which such 
person has identity or community of interest with the 
original plaintiff or defendant. Two suits against AT. 
for possession of the property of B., deceased, were 
instituted in the Court of a Subordinate Judge by 
parties claiming adversely to one another as heirs to B. 
The Subordinate Judge, on the application of the 
plaintiffs in these suits, under section 32, Act X of 
1877, added the plaintiffs in the first suit as defend- 
ants in the second, and the plaintiffs in the second 
suit as defendant in the first. Held, on appeal by 
the defendant K, from the orders of the Subordinate 
Judge, applying the rule stated above, that such addi- 
tions of parties, not being necessary to enable the 
Subordinate Judge ** effectually and completely to ad- 
judicate upon and settle all the questions involved in 
the suits,” were not proper. The principles on which 
section 73 of Act VIII of 1859 should be interpreted 
enunciated by SiE Babebs Peacock in Joy Qohind 
Doss V . Oouree Proshad Shaha, 7 W, R,, 202 ; Raja 
Ram Tetoari v, Luchman Prasad, B. L, R,, Sup, 
Vol., 781 : 8 W, R,, 15 ; and Ahmed Hossein t). 
Khadija, 3 B. L, R,, A, C,, 28 : 10 W, R,, 369 ; and 
the remarks of Pontifbx, J., in Mahomed Badsha 
V , Niool, I,L,R,, 4 Calc,, 355, followed and applied. 
Nabaibi Kitab V , Dubjab Kitab. Naeaibi Kuae 
V, PiABBY Lal . . . I. Ii. B., 2 AIL, 738 

148« — - — Civil Procedure 

Code, 1677, s, 32. — Th object of section 32 of the 
Code of Civil IVocedure, which enables a Court to 
add parties whose presence before the Court may be 
necessary to enable the Court effectually and com- 
pletely to adjudicate upon and settle all the questions 
involved in the suit, is, to enable the Court to try and 
determine, once for all, material questions common 
to the parties, and to third parties, and not merely 
questions between the parties to the suit. Vtdiaba- 
DAYTAB V, SlTABAMAYTAN . I. Xi. B., 5 MfUl, 52 

X49. AppUoation to be added as 

a party.** CttJt'Z Procedure Code, 1882, s, 32, — Sec- 
tion 82 does not contemplate any application to the 
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3. ADDING PAUTIES TO SUITS— 

(a) OsBEBALiiY — continued. 

Application to be added as a party— eo»« 
tinned. 

Court by the person proposed to be added. 

DBOBHOOStTB BiSWAB V, ShOSHBEBHOOSITB BiSWAS 

[I. Ii. B., 5 Calc., 882 

160. — Civil Procedure 

Code, 8, 32,’^Power of Cowrt to add pariy,-^Jh, 
Court may, in the exercise of its discretion under 
section 32 of the Civil Procedure Code, add a party 
to a suit upon his own application. Kabbaba Kha* 
BUM V, Noobjehab Begum alias Dalim Shahiba 
[I. li.B.,18Oalc.,90 

151 , Power to add parties.— 

Adding parties after reference to CommissioTier to 
take Accounts , — After a decree has been made where- 
by a suit has been referred to tbe Commissioner’s 
office to have accounts taken and property sold, tbe 
Court has still power (if it should be found neces- 
sary) to add, as fresh parties to the suit, persons who 
are interested in its subject-matter and are likely to 
be affected hy its results. Vakatchabb Lakhmi* 
CHABB V, AbVOCATE GbNEBAL 

[8 Bom., O. O., 96 

152. Civil Procedure 

Code, ss. 30, 82, — Party added after decree.’^ k. Sub- 
ordinate Judge having permitted the junior widow 
of a Hindu to be made a party to the pi'oceedings in 
execution of a decree obtained by the senior widow 
against a debtor of their deceased husband, the High 
Court declined to interfere under section 622 of the 
Code of Civil Procedure. Queere , — Whether section 32 
of the Code of Civil Procedure does not give a Court 
a discretionary power to add parties after adjudica- 
tion of the question raised in the suit. Libgammal 
V, Chubia Vebkatammal • 1. Ik B., 6 Mad., 22? 

(5) PowBE OE Rbvbbue Couet to abb Pasties. 

168. Civil Procedure Code, 

1877, s. 32,— Act XVIII of 1873 P, Rent 

Act). — B, and N„ the mortgagees of a mehal, 
granted the mortgagors a lease of the mehal, the 
mortgagors agreeing to pay “the mortgagees” a 
certain rent half-yearly “on account of the right 
they held in equal shares,”, and that, on default 
of payment of such rent, “the mortgagees” should 
be entitled to sue for payment. The mortgagors 
having made default in payment of the rent, and 
If, refusing to join in a suit against the mortga^;ors 
to enforce payment, B. sned^them alone for a moiety 
of the rent due. The Revenue Court of first instance 
held, with reference to section 106 of Act XVIII of 
1873, that B. could not sue separately. Held by the 
High Court that the order of the Revenue Court of 
first appeal directing, inter alia, that the Court of 
first instance should re- try the suit after ma^ng H, 
a defendant in the suit was not illegal, notwithstand- 
ing that the provisions of section 32 of Act X of 1877 
were not made applicable to the prooednre of the . 
Revenu e Court by Act XVIII of 1873. Shib Gopab | 
V, Balbeo Sahai . • I. Ii. B., 2 A2L, 284 
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P AB TCBS— 

A ADDING PARTIES TO. BVIT8---em(imed. 

(c) Plaintifps. 

154 , Time for adding plaintiff. 

— Oivtl Procedure Codcy 1877^ s. 27, Exercise of 
power under » — Per PoNTiFEX, J. — The power given 
hy section 27 of the Codc« of substituting or adding 
a plaintiff, ought to be exercised before the iirst hearing 
of the case. Ohunbbr CooMii Roy ®. Gocooii 
Chitrdbb Bhuttaohabjbb 

[X. Ij. B.) 6 CbIc., 370 

155 , B.ight of plaintiff barred by 

limitation. — Ciuil Procedure Code, 1859, s. 73 , — 
No person ought, under section 73, to be added as 
a plaintiff whose right of action is barred by the 
Law of Limitation. Kishbn Lall Chowuhkt v. 
CHtrNBBE CooMAit RoY . W. B., 1864, 152 

Gopal Kabhi V, Ramabai Sahbb PArVAnnHAN 

[12 Bom., 17 

156, Joinder when 

ioo late. — Rejection of plaint. — Joint cause of ac- 
tion. — Limitation Act, XV of 1877, s, 22.— A,, 
who with his three brothers composed a joint Hindu 
family, brought a suit in his own sole name to re- 
cover a joint debt. When the objection was taken to 
the form of the suit on the ground of the non- 
joinder of A.*e three brothers, it was too late to add 
them as co-plaiutifPs, by reason of section 22 of the 
Limitation Act, XV of 1877,— a suit on the debt 
being by that time time-barred. The three brothers 
at the nearing expressed their willingness that A. 
should sue alone. Held that such assent did not 
obviate the necessity of joining all the proper parties 
as co-plaintiffs, and that the suit therefore, as framed, 
would not lie. Held, further, that A. would have 
been in no better position had he joined his three 
brothers as co-plaintiffs after the suit was, as re- 
gards them, time-barred; since such a suit would 
have been virtually a suit by himself alone, and there- 
fore bad. Poydonaih Bag v. Qrish Chunder Roy, 
I. X. R., B Calc., 26, dissented from. Kalidas 
Ebyaldas V, Nathu Bhagvar 

[I. L. K., 7 Bom., 221 

167, ■ Suit by members 

of joint Hindu family carrying on business in 
partnership. — Joint co-contractors. — Two of the 
sons out of a joint Mitakshara family, consist- 
ing of a father and three sons and the widow and 
sons of a deceased son, and carrying on business in 
partnership, sued to recover money due on a hath- 
chitta, dated the 11th December 1876; the last 
payment made and entered by the defendant being 
on the 20th July 1877. No time was fixed for pay- 
ment of the money, so that it became payable on the 
date of the hath-chltta. The suit was instituted on 
the l^h July 1880, and came on for hearing on the 
July, when an objection was taken, that all the 
who ought to sue were not on the record. On 
the Implication of the original plaintiffs, the names of 
the &ther and the third son were then added, and 
t1^ plaintiffs were described as surviving partners of 
deceased son. At the time the additional plain* 
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(c) continued. 

Bight of plaintiff barred by limitation 

— continued. 

tiffs were made parties, the suit was, as regards 
them, br/i Od by limitation. Held that the addi- 
tional pUi.iiifFs w’ere rightly made parties to the suit, 
notwithstanding that the suit was, as far as they 
were concerned, barred. In actions of contract it is 
the right of the defendant, if he takes the objection 
in proper time, to insist upon all the persons with 
whom he contracted being joined as plaintiffs ; and 
if, after the objection lias been raised, the plaintiff 
proceeds with the suit without taking steps to add 
the person or persons whose non-joiiidcr has been 
objected to, and the Court finds that the objection is 
well founded, the suit must be dismissed. Held 
that, inasmuch as the original plaintiffs could only 
enforce their claim in conjunction with the added 
plaintiffs, and the added jilaintiffs were barred by 
section 22 of Act XV of 1877, the claim of the 
original plaintiffs was also barred. Boydonath Bag 
V. Grish Chunder Roy, I. L. R., 3 Calc., 26, dissented 
from. There is no equity, but often much injustice, 
in allowing one joint contractor out of many to sue a 
defendant, notwithstanding an objection duly made 
by the latter ; and the Court has no right to allow 
one contractor to recover under such circumstances, 
though he may, no doubt, afterwards adjust the sum 
which he recovers with bis co-contractors. Ram- 
I SBBUK V. Ramlall Koonboo 

[I. L. B., 6 Calc., 815 : 8 C. I*. B., 467 

15 S, Suit by one partner on joint 

cause of action. — Consent of other partners to 
suit proceeding. — Ref usal to amend plaint on appeal, 
— A suit was instituted by one only of the partners 
of a firm in respect of a cause of a(;tion which had 
accrued to all jointly. Notwithstanding that objec- 
tion to the non- joinder of the other partners was 
duly taken, the plaintiff contented himself with put- 
ting in a petition on behalf of the other partners 
intimating their willingness that the suit should pro- 
ceed in the sole name of the plaintiff, instead of 
applying to the Court to add the other partners as 
plaintiffs. On ap]:)eal the High Court admitted the 
objection, and refused, under the circumstances, to 
add the other partners as plaintiffs, Dulab Chand 
V. Bale AM Das . I. li. R., I'AIL, 453 

169. Addition of plaintiff where 

original plaintiff has no right tosue.— 
Procedure Code, 1877, s, 82. — A. sued as only son 
and heir of his father, B. C., the widow of B., liavlng, 
with the concurrence of A., taken out letters of 
administration to B.'s estate, was, on the application 
of A. at a hearing of the suit, made a co-plaintiff under 
section 32 of the Civil Procedure Code. Held that 
C. ought not to have been joined as a plaintiff in the 
suit, inasmuch as A. had no right at all to sue. Sec- 
tion 32, as far as the addition of plaintiffs is conn 
cenied, only applies to those cases in which the 
original party wno brought the suit had some title to 
sue. Chttkbbb Coomab Boy «. Gooool Chuvpbb 
Bhxjxtachabjbb . I. L. B., 6 Calo.» 370 
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'BA.'BJTTBB-^continued, 

3. adding parties to ^Vm-^continued. 

ip) Plaintipps— cow/unitec?. 

Addition of plaintiff where original plain- 
tiff has no right to bw-- continued. 

160. Action for slan^ 

der. — Plaintiff sued first defendant for damages for 
slander of plaintiff^s sister. The Court, regarding 
the suit as defective for want of parties, made plaiu- 
tiff*s sister a co-plaintiff under section 73, Act VIll of 
1859. Seld that the defect was one not to he reme- 
died under that section, and that as there was no 
right of suit in the plaintiff, the suit should have 
been dismissed. SUBBAiTAU Kbistnaitab 

[I. Ii. B., 1 Mad., 388 

161. ' Procedure, — In 

a suit by reversioners to set aside an alienation by 
the widow, where the Court finds that not the plain- 
tiffs but another reversioner not represented on the 
suit had such ' iglit, it should not adjudicate on the 
propriety or othcrw'ise of the alienation, but the suit 
should be dismissed. Gosaien Shiva Ram n. Ru- 
GHO Rai 2 Agra, 44 

162. ■ " — — Suit to cancel 

under -tenures, — Act XI of 1859 1 s, 37, — On the 13th 
January 1871 A, and B. purchased an estate sold for 
arrears of Government revenue. The original pro- 
prietors asserted their right to collect the rents of a 
portion of the j)roperty by virtue of holding two 
shikmi talooks and a ho wla tenure. This right was 
afiinned by the High Court in ApHl 1875. B, had 
previously sold his interest to C. On the 29th May 
1876 A, created a putni of his eight annas in favour of 
2), and E,, and on the 4th July 1876 C, purchased all 
the rights of the original proprietors. On the 18th 
Januai’y 1877 A. sued under Act XI of 1859, section 
87, to cancel or vary the tenures, making the original 
proprietors, C, and various tenants, defendants. C, 
objected that A, had no right of suit or cause of 
action, as he had parted with all his rights to B, 
and E. ; and that as his entire interest in the estate 
was only 8 annas, he could not sue to cancel a part 
only of the sub- tenures. I), and E. then applied to bo 
added as parties, and were made plaintiffs. Held 
that A, had no cause of action, as he liad previously 
parted with all his rights as zemindar, to cancel these 
tenures in favour of I), and E. ; nor could D. and E. 
sue, as they were not ** purchasers of an entire estate.” 
That A, hiiving no cause of action, it was not compe- 
tent to the lower Court to add I), and E, as plaintiffs, 
and so introduce a right of action which did not 
previously exist. Dwabkanath Pal v, Gbish 
CH aKDEB Babbofadhya . I. L. B., 6 Calo., 827 

X63. : Consent to be added as 

plaintiff — Civil Procedure Code (Act Xof 1877), 

32.— Under section 32 of the Code of Civil Proce- 
dure, no person can be added as a plaintiff unless he 
has previously consented thereto ; and if a person 
objects to be added as a plaintiff, the proper course is 
to make him a defendant. Uma Sunbabi Dasi v, 
Eahji Halbae . . L Ii. B., 7 Calo., 242 

9 C. 1*. B., 13 


PABTIBS — continued, 

3. ADDING PARTIES TO SUITS— 

(c) PiiAiNTiFFS — continued. 

Consent to be added as plaintiff— eesfi* 

nued. 

See Taba Chttnbeb Banebjse v, Amebb Mbm- 

BtTL . . . 22 W. B., 394 

where it was held, under section 73 of Act VIII of 
1859, that x>er8ous might be made co-plaintiffs with- 
out their cousent. 

164, Application to add plain- 

tiff. — Suit for partition. — A party holding a miras 
or perpetual lease of some debut tur lakhiraj property 
to the extent of 12 annas under co- sharers who cove* 
nan ted in the pottah that he should be entitled to claim 
partition, sued the owner of the other 4 annas for i 
partition, making his lessors co -defendants, llek 
that they might ])roixjrly have been made co-plaintiffs 
and that the Court of first instance should, under Ac1 
VIII of 1859, section 73, make them such. Goui 
Chubb Soob v, Jugobunbhoo Sen 

[22 W. B., 48^ 

166. Adoption aftei 

suit bp widow. — Co-plaintiff. — Where a Hindu widow 
instituted a suit in respect of rights inherited by hei 
from her deceased huslmnd, and then adopted a son, 
— Held that, under section 73 of the Code of Civil 
Procedure, the adopted son might be made a co-plain* 
tiff. Paeavaetani V. Ambalavana Pillai. Ex 
FABTK Paeavaetani . . .1 Mad., 197 

166. ■ " ■■■' ■" Widow as puaV' 

dian and in her own right,— Where the son of a Hindi: 
widow died after her re-marriage, and she sued m 
guardian of her daughter by her first husband claim 
ing the estate of her son, an application by her to b< 
joined as co -plaintiff in her own right was allowed 
Kemp, J, Okhobah Soot v, Bhebsn Babianeb 

[10 W. B., 84 

167. : Suit for worl 

done ignoring power given to another to sue.—J, M. 
executed in favour of P. an instrument (authoidsing 
P. to recover, by suit or otherwise, from Messrs, W< 
and N.j a sum of ft22,500 or thereabouts) which con* 
tainod this clause ; “ From whatever sum P. may 
recover from Messrs, W, and N,. he is to pay bimsell 
the sum of R8,640, which is due to himself, and also 
the expenses he may incur in making recovery, and 
he is to hand over the surplus to mo.” J, Af., ignor* 
iug the above instrument, sued N. for the B22,50d 
mentioned in it. P. thereupon applied to be made a 
party to the suit, under Section 73 of the Code. His 
application was granted, and he was joined as a co- 
plaintiff. Held that P. was properly made a party; 
but, as the validity of the instrument was disputed ^ 
J. M,, P, should rather have been joined as a defend 
ant than as a plaintiff. PesJCANJI Manchabji Wabia 
V, Matchett . . ,7 Bozo., A.' C., 10 

168. - Suit on behalf 

of minor without cert ff cate, ^Adding party.— Costs, 
— A suit having been instituted by a guardian in the 
name of an infant, without a certiflcatb under Aot Xh 
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& ADDING PARTIES TO 6X7ITS--0Os<tn«^<2. 
(c) PLAnrmVB^continued, 

Application to add 

of 1858, was dismissed by the lower Appellate Court. 
The minor on coming of age applied to have his 
name substituted on the record. The High Court, 
under section 78, Act VIII of 1859, ordered that his 
name should be added as plaintiff, and that the suit 
should be proceeded with. But as the dismissal by 
the lower Court was correct so far as the materials 
before the Court enabled it to deal with the suit, the 
order of remand was not to take effect until all the 
costs of the defendant had been paid by the plain- 
tiffs. Madhitbohundbe CHOWXJHRr V. Buktbs- 
SITBBB Dbbba . . . . 12 W. B., 102 

109. — Suit btf father 

for joint property, — Transportation of father , — 
Sons added as plaintiffs . — V. sued his brothers for 
his share of the estate of their deceased father, the 
father and sons being divided. V, having been trans- 
ported for life, his sons applied to be made plaintiffs 
in the suit, on the ground that they liad a joint interest 
with their father in their grandfather^s estate. Reid 
that, under the circumstances, the application was 
properly granted. Bybbddi Narakka «. Chinna 
Kabayaba Rbdbi . . I. Xi. 6 Mad., 331 

(d) Dbbendants. 

X70. Ground for adding defend- 

ants. — Claims opposed, to that of plaintiff, — Only 
persons whose claims must necessarily be taken into 
consideration before deciding on the plain tilTs title, 
should be joined as defendants in a suit. Gotbrk- 
M8BT «. Pbboussob . . .8 W. B., 158 

171. Prevention of 

unnecessary litigation. — Discretion of Judge. — The 
object of section 73, Act VIII of 1859, is to prevent 
ne^less litigation ; and there are cases — e.g., as when 
it is necessary to make plaintiff’s coparceners defend- 
ants — when a Judge should exercise the discretion 
rested in him by that section, even if the plaintiff 
omi^ts to ask him to do so. Motes Chtjnd Doss v, 
Moobolbb Dhub Doss . . 16 W. B., 432 

172. — Likelihood of 

being cfpseted hy result of suit, — Civil Procedure 
Codii 1659, s, 73, — Raising unnecessary issues . — Sec- 
tion 78 of iho Civil Procedure Code enables the Court 
to bring in as parties to the suit any person whose 
rights appear to be involved, and who may be affected 
by the result of the suit. It does not enable parties 
who are not liable to be affected by the result, to 
come In and raise altogether new issues which do not 
pro^ly arise. Where the parties, however, all ac- 
^ttiejiced in the irregularity, and the suit went to trial 
Kmtlie Issues raised by the srided defendant, the High 
Court did not think it necessary to quash the proce^- 
ings. Pabualochak Sbk «. Lal Chand Gupta 

p. B. Ia. B., 8. 3Sr., 26: 10 W. B., 283 

m Likelihood of 

t^ffecUd by result of suiU-^ Civil Procedure 


PABTIES — continued, 

3. ADDING PARTIES TO SVlTB--eontinued. 
(d) DBFBNBABTd— 

Ground for adding defendants— 

Code, 1859, s, 73. — Discretion of Court, — Suit for 
possession.^Form of decree, — In a suit to recover 
possession of a certain mouzah claimed by the plaintiff 
as a portion of his dur-putni talook, which was brought 
against several defendants, four other persons applied 
to be made defendants, on the ground that they were 
co-sharers with the defendants on the record in the 
property in dispute. The application was granted ; 
the added defendants were found to lie possessed of 
the share which they claimed, and on the proofs which 
they adduced the plaintiff’s claim was dismissed. 
The plaintiff’s claim as against the original defend- 
ants, who made no opposition, was decreed. In 
special appeal, on the ground that they should not 
have been made defendants, and that the plaintiff was 
not bound to prove his case against anybody else but 
the person against whom he had brought the suit,— - 
Reid that section 73, Act VIll of 1859, leaves to the 
Courts of original jurisdiction a discretion in such 
cases ; that the section is not limited entirely to cases 
where the suit as framed cannot proceed ; that the 
words ** persons who may be likely to be affected by 
the result ” do not mean persons on whom the result 
would be legally binding. Kalifrashad Sin& v. 
Jainaratan Roy 

[3 B. L. B., A. C., 24 : 11 W. B., 861 

174 Application to add defend- 

ant. — Suit to set aside certificate, and for posses- 
sion, — The plaintiff claimed to be entitled, as cousin 
of one M,, to 12 annas of the estate left by M,, and 
brought a suit against the two widows of jif., to whom 
a certificate had been granted, under Act XXVII of 
1860, to set aside the certificate, and for possession of 
the estate with mesne profits from the death of M, 
to the institution of this suit. N, and others, who 
claimed to be entitled to a portion of the property 
specified in the plaint, intervened, and asked to be 
made defendants under section 73 of Act VIII of 

1859. Reid that they were not parties likely to be 
affected by the result, within section 73, of the suit, 
and should not have been made parties to the suit 
Ahbcbp Hossein V, Khadija 

[3 B. Xi. B., A. C., 28, note : 10 W. B., 368 

176. Civil Procedure, 

Code, 1859, ss. 73, 350,— Act XXVII of 1860, s, 4.— 
Certificate of administration,— Suit by co-heir against 
holder of certificate.— \xk a suit against a co-heir, 
who had obtained a certificate under Act XXVII of 

1860, for an account of the estate of the deceased 
proprietor, a third party was added as a defendant 
under section 73 of Act VIII of 1859, “ it appearing 
from the accounts put in that a large portion of the 
assets had been disposed of by him as agent ” of the 
holder of the certificate. On appeal,— J2s/d that a 
co-heir is entitled to follow property of the deceased 
into the hands of any person who has misappropriated 
it, and such right is not taken away by the certificate. 
Therefore, any person who, with the consent of the 
holder of the certificate, has improperly possessed 
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A ADDING PARTIES TO BVlTS-^eonimued. 
{d) DjSEVSDXVTB^^continued, 

Application to a4.d defendant — continued^ 

himself of property belonging to the deceased, and 
misappropriate it, may be joined as a co-defendant. 
The third party was rightly so joined in this case. 
Nga Tha Ya 1?. Mi Khan Mhaw 

[5 B. li Bo 371: 13 W. B., 443 

170 , Corporate body 

Bued hy an agent, — Civil Procedure Code, 1859, s. 73. 
—Where a corporate body — e.g,, the East Indian Rail- 
way Company — is sued, not in its corporate capacity 
but through an agent, the corporate body is not like- 
ly to be aSected by the result of the suit. A Court 
is justified in refusing an application to make such 
corporate body a party in the suit under section 73, 
Act VIII of 1869. Nubbkn Chundee Paul v. 
Stephenson . . .16 W« B., 634 

177. Adding defendant.— 

Procedure Code, 1859, s, 73. — Suit for partition , — 
Adverse title. — In a suit for a butwarra on the alle- 
gation that defendant had encroached upon certain 
ijmali lands, the latter urged that the said lands 
were not ijmali but the self-acquired lands of his 
(defendant's) son, who ought to be made a party. 
Held, on review of a previous decision, that as the 
son’s interest was not adverse both to himself and de- 
fendant, unless the point raised was cleared up, the 
butwarra could not stand, and the son must therefore 
be made a party under section 73, Act VIII of 1859. 
Joy Kibhen Mookbbjee v. Raj Kishen Mookbb- 
JEB 16 W. B., 101 

178. Suit for posses- 

sion after foreclosure. — CivilProcedure Code, 1859, s, 
73. — An inter venor claiming under a title adverse to 
that set up both by the plaintiff and the defendant, 
might be made a defendant, under section 73, Act 
VIII of 1859, if his interest in the subject-matter 
of dispute was likely to be affected by the decision be- 
tween them, as in a suit for possession by foreclosure 
of a mortgage, in which the defendant admitted the 
fact of the mortgage, but the intervener came in de- 
claring the mortgage to be false and collusive be- 
tween the alleged mortgagor and mortgagee, for the 
purpose of depriving him of a mokurrari tenure 
which he held in the alleged mortgagor’s estate. 
Sabola Pbbshad Mittbb V . Kylabh Chunbeb 
Banebjee 7 W. B., 316 

Persons likely 

to he affected hy result of suit.-’-lntervenor. — Civil 
Procedure Code, 1859, s, 73, — A person could not be 
made a party to a suit under section 73, Act VIII of 
1859, unless he was likely to be affected by the result 
of the suit. Where an intervener claimed a portion 
of the subject-matter of the suit, it was held that it 
would be most inconvenient and contrary to all prin-. 
ciple if every person claiming a title adverse to those 
set up by the plaintiff and defendant in the suit should 
intervene and be Introduced into the suit, so that as 
soon as* the plaintiff’s title was determined against 
him the intervenor might take up the case as a fresh 


PARTIES — continu ed, 

3. ADDING PARTIES TO SUITS— coaiiifieed. 

(d) Dbpbndants— oomftniisd. 

Adding defendant — continued. 

claimant. Joy Gobind Doss v, Goubbepbosbab 
Shaha 7W.R..S01 

180. — Intervenors.-^ 

Civil Procedure Code, 1859, s. 7S.— Plaintiff sued to 
recover possession of a share of an estate which he 
alleged he purchased from the principal defendant, ' 
who denied plaintiff’s title on the ground that the 
purchase-money had not been paid. Subsequently 
certain persons prayed to be made defendants, as they 
held a dur-mokurrari, and were not liable to be turned 
out. They were accordingly added as defendants 
under section 73, Civil Procedure Code. It then 
appeared that the possession sought by plaintiff was 
khas possession. Held that, although it was primd 
facie necessary for these inteiwenors to be made de- 
fendants, yet, after the intention of the plaintiff be- 
came apparent, nothing would be gained by remov- 
ing them from the record, even if the Court had 
power to do so in special appeal. Kbwul Sahoo v. 
Issue Dyal Roy . . . 12 W. R., 334 

181. — - Suit for eject- 

ment by landlord. — Intervenor, — In a suit by a land- 
lord to eject his tenant, persons alleging a title ad- 
verse to the landlord should not be made parties 
under section 73, Act VIII of 1859. Their introduction 
could not change the character of the suit, and if 
they wish to establish their own title otherwise than 
through the tenant they should bring a separate suit. 
Ganu bin Hanmanibav v, Mobo Ganbbh 

[10 Bom., 420 

Kabtick Nath Pabbay v. Chhmmun Roy 

[21 W. R., 61 

132, — Suit for decla- 

ration of title to portion of land. — In a suit for 
establishment of title to a portion of land with which 
defendants repudiated all connection, alleging the 
land to be in the possession of third parties, who 
were in consequence made defendants by an order of 
the Court under section 73, Civil Procedure Code, — 
Held that these parties were rightly made defend- 
ants, as having been interested Mh in the subject- 
matter and in the result of the suit ; and even if they 
had been wrongly made defendants, the onus would, 
under the circumstances, remain on the plaintiffs. 
Ram Tabuoe Ghossal v. Rabha Bullab Sxboab 

133 . Intervenor in 

application for attachment If ore judgment . — deil 
Procedure Code, 1859, ss. 86, 246 , — Where a plaintiff 
applied for attachment of certain property before judg- 
ment under section 81, and a third party intervened, 
claiming to hold the property by purchase on his own 
account, — Held that such intervenor ought not to 
have been made a i^ty under section 78 of the 
Code, but that hia objection should have been enter- . 
tained under sections 86 and 246 of the Prooedu]!e| 
Code. Ram Buttuk Dass v. Gobotp Dabs 
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F — wwiiwiitedf. 

3. ADDING PARTIES TO SUITS— 

(/) Rbspondknts — continued. 

Adding respondent— 

jfir. The Appellate Court made A. a respondent to the 
appeah under section 569 of the Civil Procedure Code, 
and, exempting JJ., gave the plaintiff a decree against A, 
Mdd that, inasmuch as section 559 does not empower 
an Appellate Court virtually to make an appeal for an 
appellant, who has refrained from availing himself of 
iSb privileges under the law, by introducing for him 
other respondents than those he has included in his 
petition of appeal, and it could not be said that A. was 
"interested in the result of the appeal,” as, having 
the unappealed decree of the Court of first instance 
behind him, his position was secure, the Appellate 
Court had improperly made A, a respondent to the 
appeal and given a decree against him. Atma Kam 

BaIiKibheh . . I. 1j. B., 5 All., 26d 

4. SUBSTITUTION OP PARTIES. 

(a) Generally. 

109 , Power of Court to substi- 

tute parties. — Civil Procedure Code, 1859, s, 73. — 

A Court has no power under section 73, Act VIII of 
1859, to substitute one party for another, by striking 
one off and putting another on the record. Bal 
Gobino Tewabbe V, Hubbbnath Pbbshad Sahoo 

[16 W. B., 183 

See JuDOOPTT’rTBB Chattbbjbe v. Chitnleb 
£int Bhvttachabjbe . 9 W. B., 309 

(h) Plaintiyys. 

900. — — Purchaser of 

plaintijf^s interest. — The Court has no power to 
allow the purchaser of the rights of the plaintiff in a 
suit to be substituted for him on the record. Jfdoo- 
Chattbbjbb V. Chundbb Kant Bhutta- 
CHAiUTEE 9 w. B., 309 

Sahbb Roy o. Choonee Sinoh , 9 W, B., 487 

Bbeb^ Chundeb Roy v, Tumbezooleen 

[12 W. B., 87 

See Bal Gobind Tewabeb v. Hxtbbenath Peb- 
Sahoo ... 16 W. B., 183 

Substitution of plaintiff.— 
Amignee of plaintiff. — Waiver of objection.— Ground 
^special appeal. — It is not correct to substitute the 
assignee of the original plaintiff as the plaintiff on the 
record, the proper course being to add him as a party 
plaintiff if he desires it. Where, however, the substi- 
tution is made before judgment in the first Court, 
and is not objected to, 'and there is no allegation that 
any party had been prejudiced thereby, the error will 
not he considered in special appeal. Juddoputtee 
CkMefi^ y. Chunder Kant Bhuttaoharjee, 9 W, B., 

\ ^ Choonee Singh, 9 W. B,, 487, 

odmidered and explained. Subhbb Bhijsan v. Mun- 
nUKN Hohhk Chottopadhya . 2C.Xi,B.,297 , 

Consent of 

p^f0im*^Xrregularitg,— Death of plaintiff , — During 


P ABTIES ^continued, 

4. SUBSTITUTION OP PARTIBS-coafiassA 

*■ 

(5) Plaintjfps— coa^tnusd. 

Substitution of plaintiff— ooaftMsed. 

the pendency of a suit brought 1^ a Hindu widow to 
recover possession of her husband's estate, the widow 
died, and two claimants (first a female on the strength 
of a will executed by the widow, and afterwards the 
heir of the deceased husband) were made co-plaintiffs* 
Meld that, although it was not strictly regular or usual 
to allow the two claimants to come upon the record 
as co-plaintiffs, the irregularity had been cured by 
the consent of the parties, it being for their advantage 
that the trial should proceed, and that the co-plain- 
tiffs should be left in pdesession of any decision which 
they might obtain against the defendants, and allow- 
ed to settle the question arising between themselves 
in other proceedings. Pabbutty v, Higgin 

[17 W, B., 476 

5. C. Pabbatxi V, Bhikxtn 

[8 B* Xf. B., Ap., 98 

(c) Dependants. 

203. Substitution of defendant. 

— Death of defendant, — As soon as it is shown that a 
defendant was dead at the time the plaint was filed, 
the Court ought to refuse to proceed further in the 
suit, and to leave it to the plaintiff to begin de novo 
against the proper person, Subnomoyeb v, Bykunt 
Chundeb Mustopeb . . ,26W, B., 17 

204. — Death of 'defend- 

ant. — BepresentaUwe of deceased defendant.— Vfhere 
the plaintiff in a suit prays that a person may be 
substituted on the record as the heir of a defendant 
who has died, the Judge should raise an issue as to 
whether the person sought to be substituted is the 
heir of the deceased defendant. Kanai Lall Khan 
V, Sabhi Bhubon Biswas . I, L. B„ 6 Calc., 777 

[8 C. li. B., 117 

205. — > Procedure , — 

Death of debtor after attachment and before sale,— 
Represent atives not made parties, — Sale illegal.— 
Where a judgment-debtor died after his land had 
been attached and the creditor brought the land to 
sale without making the representatives of the de- 
ceased parties to the proceedings, — Meld that the 
sale was illegal and must be set aside. Bamabamx 
Ayyangab V, Bagibathi Ahmal 

[I. li. B., 6 Mad., 180 

{d) Appellants. 

206. Substitution of appellant. 

— Bight of lessor after lease has expired to represent 
lessee. — A lessor cannot, after the expiration of 
the lessee's lease, appeal from the dismissal of the 
lessee's suit concerning a boundary dispute. CoK- 
KISSIONBB OP THE SOONDEBBUNDS V. CHITNDBB 

CooKAB Ghose . . * . 3 W. B., 176 

"Plaintiff” was held to include an appellant in 
Bajhonee Dabeb e.^CauNDEB Kant Sandel 

[1. li. B., 8 Calc.» 440: 10 q. Ii. B^ 437 
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PABTISS — continued, 

4. SUBSTITUTION OP PARTIES— ooii«n«e(l. 

(fl) Rbspondbnt?. 

207. ^ Subatitutinff respondent. 

— Discretion of Court to add parties as respondents, 
— k. Judge has discretion in the matter of adding a 
fresh respondent to the record, the latter having 
been a party to the original suit. Showdaminsb 
Dossbe Ram Roodeo Gangooxt 

[8W.B.,367 

208. Ciml Droce- 

dure Code {1882)% ss. 8% 368% 682, — Jtespondent, 
Death of, — Practice. — Having regard to section 3 of 
Act XIV of 1882, it is clear that the word “ Code” in 
schedule .II, article I7l B of Act XV of 1877, applies 
to the present Code of Civil Procedure, Act XIV of 
1882 ; and that, therefore, the word “ defendant ” in 
section 368 of that Code when read with section 682 
must be held to include " respondent.^' In the mat- 
tee OP THE PETITION OP SOSHI BHUSAN CHAND. 
SoSHI Bhusan Chand V, Grish Chundee Ta- 
LtTQDAE • . . 1. L. B., 11 Calo., 694 

209. " ■ ■ ■ " ■ Co-sharer of 

plaintiff in suit, — When a co-defendant (a co-sharer 
with the plaintiff in the property in dispute) w'as 
thought by the Judge to be a necessary i)arty as re- 
spondent in the appeal, — Seld that the Judge should, 
under section 73, Act VIII of 1859, and otherwise, 
have caused him to be made a respondent, instead of 
dismissing the appeal. Aohxtmbah Paueey v. 
Ramsahoy Pahbby . . W. B., 1864, 136 

210. Procedure in 

case of the death of respondent pending an appeal, 
— Cicil Procedure Code {Act X of 1877), ss, 368, 
gg2 . — Procedure analogous to that laid down in sec- 
tion 368 of the Civil Procedure Code (Act X) of 1877 
in respect of the death of a defendant, must be ap- 
plied in the case of the death of a respondent. Where, 
therefore, a respondent dies during the pendency of 
an appeal, it is for the appellant to take the initia- 
tive, and he is at liberty to select one or more per- 
sons to defend the appeal ; and no person other than 
the person so selected has a right to force himself 
into the proceedings and to claim to have his na*me 
entered as representative of the deceased respondent 
against the appellant's consent. Persons so intro- 
duced on the record may or may not be the real re- 
presentatives of the deceased respondent; but the 
merits of their claim to be such, on the ground of any 
right or status, such as that of adoption, is immate- 
rial to the determination of the appeal. Lakshmibai 

Balkeishna . , I. L, 4 Bom., 664 

See Rajmonbb Dabeb v. Chhndhe Kant San- 

DEL 

[I. Is. B., 8 Calc.. 440 : 10 O. I*. B., 437 

— Cicil Procedure 
Code, 1882, ss, 365, 868, and 582,— Deceased sole re- 
spondent, — Practice, — ^Under section 368 of the Civil 
Procedure Code (XIV of 1882), a plaintiff may have 
the representatives of a deceased sole defendant 
placed on the record so that he may continue his suit 
•gainst them, but there is no section which allows the 


PABTIBS — eontinued, 

4. SUBSTITUTION OP V kmmS—omAirnsd, 
{e) Respondents — continued. 

Substituting respondent — continued, 
representatives of a sole defendant who has died to 
be placed on the record at their own request. Con* 
sequently section 582 gives no authority to a CivU 
Court to place on the record at their own request the 
representatives of a deceased sole respondent. Such 
an application cannot be entertained. Bai Jaybb v, 
Hathising . . . 1. 1«. B., 9 Bom., 88 

212. Civil Procedure 

Code, ss, 32, 368, — Death of respondent in appeal,— 
Rival claims to represent deceased. — Although a 
Court is bound by section 368 of the Code of Civil 
Procedure to place on the record the name of the 
person alleged by the appellant to be the legal repre- 
sentative of a deceased respondent, nevertheless, 
where a person, other than the person alleged by the 
appellant to be such representative, claims, on good 
primd facie grounds, to be the representative of the 
deceased respondent, and the interests of the person 
entitled to the estate of the deceased may be preju- 
diced, the Court should, under section 32 of the Code 
of Civil Procedure, proceed to make such claimant 
also a party to the appeal. Athiappa v. Ayanna 

[1. li. B., 8 Mad., 300 

213. Purchasers of 

share in property after decree. — On appeal to the 
High Court from the decree of the Court of first in* 
stance, the plaintiff appellant made respondents cer- 
tain persons who, after the passing of that decree, had 
purchased at execution sales the rights and interests 
of the plaintiff in portions of the landed estate of the 
family. Deld that such persons not being affected 
by that decree, the Court could not make any order 
respecting their claims, and they had been unneces- 
sarily made parties to the appeal Radha Kishbn 
Man V. Baohaman . . I. Ii. B., 3 AIL, 118 

214. — : Civil Vrocedure 

Code {Act XIV of 1882), ss. 368, 369, and 372,— 
Death of a respondent pending appeal, — Right of 
assignee of his interest to be substituted in his placSm 
— At an auction sale held in execution of a decree 
passed against one O, A„ certain property put up 
for sale was purchased by one K. M., the husband of 
the opponent. Subsequently K. A., the brother of G. 
A., brought a suit against the opponent to establish his 
right to the property Ipurchased by the opponent's 
husband. On the l7th February 1882 he obtained 
a decree declaring that he {K. A.) was entitled to 
a half sitare of the property in ^spute, and an order 
was made that he should have joint possession witJi 
the opponent of one moiety of the property. On the 
termination of the above suit, which had been brought 
by X. A, informd pauperis, he was required to pay 
the Court fees. For tbaf purpose he procured an 
advance of R290 from the applicant on the security 
of the moiety of the property which was awarded 
to him by the decree. He passed a dded of sale to 
the applicant, on the nnderstending that Hie property 
should be reoonveyed to him by the applicant on iA» 
repayment of the advance with interest. In the 
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4. SUBSTITUTION OF PARTIES— oonfii 
(«) Kbspondents — continued^ 
Substituting respondent— 

meantime erosjs appeals were filed against the above- 
mentioned decree passed in favour of K. A., and at 
the bearing of the appeal the lower ApjKillate Court 
varied the decree of the Subordinate Jud^^e, holding 
that K, A,f was entitled to the possession of the pro- 
perty as sought for. From this decree the opponent 
preferred a second appeal to the High Court, which, 
at the time of this application, was still pending. 
Before the hearing of the appeal, K, A,, died, and 
the applicant thereupon applied to have his name 
placed on the record as respondent. Meld that the 
applicant was entitled to be made a party. The 
analogy of section 3G8 is to be extended generally to 
appeals, and the party appealing may choose his own 
respondent as representative of deceased. The more 
specific rule prescribed in that section must prevail, 
in the cases to which it is exactly applicable, over 
the more general rule in section 372. But the rule 
in section 3G8 may well bo intended for the case in 
which the death, and death only, of the defendant 
constitutes the change of circumstances for which it 
was thought necessary to provide ; but where there 
has been, not only the death of the respondent, but 
an alleged prior conveyance to him of the property 
awarded by the decree appealed against, there is a 
fact in addition to the fact contemplated by section 
368, and the rule in section 372, being alone suffi- 
ciently inclusive, must apply. An appellant may 
dstermine who sliall be respondent, but not that any 
particular person shall not be a respondent. The 
choice of respondents made by the appellant may be 
defective through ignorance or fraud, and the real 
representative of tlic decree-holder cannot justly be 
refused an opportunity of maintaining the decision 
wliich it is sought to upset, Kajabam Bhagvat t>. 
JiBAi . . . , I. Ij. K. 9 Bom., 161 

216 . — " , — .. Z)gcth ' of re- 

spondent. — Representatives not added. — Clnil Prove- 
dwre Code, 1859, s, 104. — A suit having been dismissed, 
plaintiff appealed from the decision ; and although 
the defendant’s death was notified to the Court, and 
the plaintiff did not attempt, under section 104, Code 
of Civil iVocedure, to bring in the heirs of the de- 
ceased or have deceased in any way represented, the 
Court tried the appeal and passed 'a decree. Meld 
that the decision of the lower Appellate Court was 
incorrect in law. Monbb Lall o. Fdzctl Hossein 

See Boob Kabain Sinoh v. Hahaybb 

[3 O.I..B.,192 

213. Meath of r- 

smondent before decree on appeal passed vgi uiU 1 im . — 
Iheree passed in ignorance of death of par tg,—-^hQTe 
a suit,^ which had been decreed in the first Court, 
was dismissed on appeal after the death of the 
idaintlff, and the representatives of the latter had 
not aided in keeping the defendant ignorant of his 
doath, the High Court met the difficulty, as to exe- 
ontuig a decree against a dead man, by directing 
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4. SUBSTITUTION OF PARTIES 

(e) Hbsbondents— ctoa^wttffd. 

Substituting respondent— ooafiaasd. 

the lower Appellate Court to try the appeal de novo> 
making the dead roan’s representatives respondents. 
Shama Puddo Moitbo V. Dinonath Baochrs 

[26 W. B., 108 

6. TRANSPOSITION OP PARTIES. 

217. Making a defendant plain- 

tiff and making the plaintiff a defendant. — 

Partnership suit. — Civil Procedure Code (X of 1877), 
8. 32, — The plaintiff in a partnership suit to which 
there were twenty-one defendants, applied to the 
Court for leave to withdraw the suit, or that the 
suit might be dismissed. Ten of the defendants sup- 
ported the plaintiff’s application. Two of the defend- 
ants objected, and appliecl, under section 32 of the 
Civil Procedure Code (X of 1877), that they might 
be made plaintiffs and that the plaintiff might be 
made a defendant. Tlie Court granted their applica- 
tion. EdULJI MANCHEBJI WaCHA V. VuLIiBBHOY 

Khanbhoy . . . I. Ii. B., 7 Bom., 167 

218. Making parties defendants 

into plaintiffs against their consent— lu a 
suit for arrears of rent certain parties intervened 
alleging that they were co-sharers with the plaintiff. 
They were placed by the first Court on the record as 
defendants and the suit was dismissed. The lower 
Appellate Court transferred the intervernors against 
their will to the side of the plaintiffs and remanded 
the case for re- trial. Meld that this proceeding was 
without authority or jurisdiction, as a person can- 
not be made a plaintiff against his will, unless there 
is such an ecpiity on the part of another as to com- 
pel him to be such. Bbhaueb Ball Doss v. Radha 
Nath Doss . . . . 22 W. B., 229 

219. Making defendant a 

plaintiff.— Ct»y/ Procedure Code, ^ 

ing parties after amendment tf 'n ' t . — A Court 
could, under section 73, Act VIII of i; * » d parties 
to a suit, as well as transpose a paiuy from i ' posi- 
tion as pro formd defendant, and arr. y him amongst 
the plaintiffs after amendment of «jie ijlaiiiw under 
section 29. Pitambub Pyne v. Toolsbe Dosseb 

[7 W. B., 39 

6. PARTIES WITH VARYING RIGHTS. 

Joinder of parties With 
varying rights, Effect ot.-— Alteration of rights 
of parties. — When two or more parties have been 
joined in a suit with rights various in degree and 
kind, the mere fact of , such joinder cannot confer 
on any of the parties so joined new rights, or rights 
adverse to those of the others. Paebuttee v. 
Kbibhab Pubtab Bahabttb Sahib 

[XN.W.,Bd.l873, dA 

7. PARTIES IN TWO CAPACITIES. 

221. — — One person party both as 
plaintiff and one of the defendants.— 
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^ ARTIES "“^contifHtffd, 

7. PARTIES IN TWO CAPACITIES— 

One person party both as plaintiff and 
one of the defendants ’^continued, 
tion, Validity of, — The plaintifP, as heir of his mother, 
sued a firm in which he was himself a partner to re- 
cover the amount of certain loans which he alleged 
that his mother in her lifetime had made to the said 
firm. It was objected that the suit was improperly 
framed, inasmuch as the plaintiff was also made a de- 
fendant. Held that the objection was not maintain- 
able, the plaintiff being a defendant in a different 
capacity. Prbmji Ludha o. Dossa Doongebset 
[I. Xi. B., 10 Bom., 358 

8. DISABILITY TO SUE. 

222. Deaf and dumb person.— 

JRight to me. — A deaf and dumb person is not on 
that account alone to be deemed incompetent to sue 
or to be sued. Burgee Kah v, Buldko Singh 

[2 IT. W., 414 

9. OBJECTION AS TO DEFECT OP PARTIES. 

223. Effect of omission to join 

necessary parties, — Civil Procedure Code, 1859, 
s, 73, — Held that it was opposed to the spirit of the 
Civil Procedure Code to dismiss a suit merely on 
account of there being defect of parties, — the Court, 
under section 73 of the Code, being vested with the 
power of making the persons who seem to be inter- 
ested in the subject-matter parties to the suit. Euch- 
PAUL o. JoHUBEB . . .1 Agra, 147 

By section 31 of the Codes of Civil Procedure of 
1877 and 1882 a suit is not to be dismissed for mere 
misjoinder of parties. 

224. Objection by defendant to 

want of parties.— Procedure Code, 1877 ^ s, 
S4. — Section 34 of the Civil Procedure Code (Act X 
of 1877) limits the time within which a defendant 
may object for want of parties, but it does not so 
limit the right of the plaintiff to add parties. In 
some cases section 34 would not prevent even a de- 
fendant from objecting to the want of a proper party 
after the first hearing, — e,y„ where, after the first 
hearing and before decree a coparcener or remainder- 
man or reversioner is born, or where a woman (who is 
a party) is married to a man who is not a party to 
the suit. The objection did not exist at or before 
the first hearing, and therefore could not have been 
made or waived by the defendant ; and if he made it 
at the earliest opportunity after it came into exist- 
ence, he would have satisfied the spirit of section 34. 
Modhb V, Dokgbb . . I. Xi, R., 5 Bom., 609 

225. Special appeal. Objection 

taken on. — Irregularity not affecting merits of 
ease, — By Pbinsbp, J. — 'I'he objection as to the de- 
fect of parties after the case had passed through two 
Courts, is not one affecting the merits of the case 
so as to be a ground of special appeal. Botdonath 
Bag v» Gbibh Chukseb Kot 

[1. Ii. B., 3 Calc., 26 

But Shitbah Yiteal v. Bhagibthibai 

[6 Bom., A. C., 20 


PARTIES — continued. 

• 10. PRIVILEGES OF PARTIES. 

See Cases under Abbest— Cmii Abbbst. 

226. Non-attendance in Court 

— Ap'pearance hy agent. — A Rajah instituted a suit 
under Act X of 1859 through an agent appointed in 
that behalf. The Deputy Collector cited the Rajah 
himself to appear and be examined. He excused 
himself on the ground of the privilege under Act 
Vlll of 1850, section 22, and at the same time peti- 
tioned that the evidence of his general agent might 
be taken. The Deputy Collector, without examining 
the general agent, dismissed the suit, on the ground 
that the suit ought to have been instituted by the 
general agent ; and that the Rajah himself was bound 
to obey his citation. Held that the Deputy Collec- 
tor was bound to receive the evidence of the general 
agent and to decide the case upon the evidence 
which was tendered ; and that the refusal of the Rajah, 
who had the privilege which he claimed, and his ap- 
pointment of a special agent or mooktear for the 
purposes of the suit, instead of his general agent, were 
no grounds for dismissing the suit. Juggud Indue 
BuNWAEEB V, SOOEJOOOMAB ChOWDHRY 

[Marsh., 627 

227. Ma homedan 

lady of rank. — Where a Mahomedan lady of position 
residing within the town in which a Court held its 
sitting was willing to admit the Court to an interview 
at her own residence, the Judge was held to have 
done wrong in insisting upon her personal appearance 
in Court. Zohueutoollah Chowdet ». Asalood- 
DEEN Chowdey . » .15 W. B., 129 


PARTIES TO CONVEYANCE. 

See Reobiyeb . 6 B. Xi. B., 492, note 

. ■ Mortgagor and mortgagee, — Sale of 

mortgaged yro'pertie.s in execution of decree, — Pur- 
chase hy mortgagee. — Where a mortgagee becomes 
the purchaser of property sold under a decree for sale 
obtained by him on his mortgage, it is not necessary 
that the mortgagor should join in the conveyance of 
the property to the mortgagee. Jaleeeam v. Chun- 
dee COOMAEEE Dossee • 12 B. Xi. B., Ap., 7 


PARTITION. 


Col. 


1. Form of Partition 

2. Private Partition 

3. Right to Partition 
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i a) Generally • • • • 4299 

6) Partition of Portion of Pro- 
perty. . . * . 4805 

4. Appointment op Commissioner , 4307 

5. Jurisdiction op Civil Court in 

Suits respecting Partition . 4308 

6. Question of Title . . .4310 

7. Mode op effecting Partition , 4310 
8. Effect of Partition , . 4314 

9. Liability after Partition . .4316 
10. Miscellaneous Cases . . . 4316 


See Bombay Act V of 1862, s. 8. 

[l.li.B.,lBom.,6ai 
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PABTITION— coii^t’wwed. 

8 ee Co-SHABBBS— CtrLTHTATIOH OB JOINT 
Fbopebty . I. li. B., 3 Ally 818 
[I. I-. R., 4 All., 615 

See HiNDtr Law-Endowment—Cbba- 
TiON OP Endowment. 

[I. 1j. B., 4 CaIo., 56 
See Cases undeb Hindu Law — Paeti- 

TION. I 

See Cases xtndeb Jurisdiction op Civid 
Court— -Revenue Courts— Partition. 

See Limitation Act, 1877, art. 144 — 
Adverse Possession . 8 C. Xi. B., 453 

See Sale por Arrears op Revenue— 
Sbttino aside Sale— Other Grounds. 

[5 B. li. B., 135 

See Supreme Court (Bombay), 

1 Bom., Ap., 76 

Acceptance of share on — 

See Evidence— Civil Cases — Recitals 
IN Documents . I.1j. B., 1 Bom., 561 

— among narvardars or bhagdars. 
See Bombay Act V op 1862. 

[1. 1j. B., 1 Bom., 225 

— by Ameen. 

See Possession— Nature op Possession. 

[L li. B., 4 Calc., 378 

— Deed of— 

See Evidence — Civil Cases— Secondary 
Evidence— Unstamped or Unregis- 
tered Document. 

[I. D. B., 2 Bom., 685 
See Registration Act, 1877, s. 17 (1866, 
8 . 17) . « 1. D. B., 1 Bom., 67 

See Stamp Act, 1879, sch. I, art, 37. 

[1. D. B., 9 Bom., 50 

Bffect of, as to pre-emption. 

See Mahomedan Law— Pre-emption — 
Right op Pre-emption — Co-sharbrs. 

[7 B. L. B., 9, 42 

16 w, B., no 

— Bight to— 

See Cases under Hindu Law — Custom 
— Impartibility. 

See Sale in Execution op Decree— 
Purchasers, Title qp— 

[I. Ii. B., 10 Calc., 262 

— Suit for— 

See Costs— Special Cases — Partition. 

[2 B. Ii. B., A. C., 387 
11 B. D. B., Ap., 85 
1 Hyde, 122 

See Jurisdiction— Suits for Land- 
Partition . . 6 B. Ii. B., 184 

[1. Ii. B., 4 Bom., 482 


PABTITION — continued. 

See Mesne • Profits— Right to and Lia- 
bility POE— . 7 B. Ii. B„ P. C., ns 

See Vendor and Purchaser— Vendor, 
Rights and Liabilities op— 

[7 B. Ii. b., p. c., ns 

Suit for, and to eject ryots. 

See Landlord and Tenant— Ejectment 
— Notice to quit. 

[I.li. B.,lMad.,888 

See Multipabiousness. 

[I. Ii, B., 1 Mad., 888 

Suit for rights under— 

See Res Judicata — Parties — Inter- 

VBNORS . . I. Xi. B., 8 Calc., 706 

1. FORM OF PARTITION. 

Imperfect partition. — Sanction 

to partition, — Act XIX of 1&63.— Partition depend- 
ing on consent of parties, -^Co\xvt\i in their judgments 
should hear in mind the very distinct character o£ 
the several kinds of partition, and until it has been 
ascertained with what description of partition they 
have to deal, the question of the sufficiency of the 
sanction or confirmation given to it cannot be deter- 
mined. In certain cases the Commissioner's sanction 
is required, in others that of the Collector. There 
are partitions known as imperfect partitions depending 
upon the conduct of the parties, and effected from 
first to last only with their consent. Muhumdbb 
Beg V, Hossbin Ali . . , 2 H. W., 26 

2 . Informal partition.— Par;f«- 

Hon hy finding of Court in suit , — Where plaintiff 
sued for certain land in dispute as his own, and the 
loWer Court found that it was his share, and that 
defendant held his separately, no further formal par- 
tition was held to be necessary. Modhooboodun 
Chatterjbb V, Juddooputty Uhuokerdutty 

[9 W. B., 116 

2. PRIVATE PARTITION. 

8, Effect of private partition.— 

Xffect of, on right of pre-emption. — A private parti- 
tion, though not sanctioned by official authority, will, 
if full and final as among the parties to it, have the 
same effect as the most formal partition on the right 
of pre-emption, Gopal Sahi v. OjoodhbaPer- 
SHAD . • . . .2 W. B., 47 

Effect of, on sur- 
vey proceedings,— -A. private partition of a ^oint 
estate is not inconsistent with subsequent survey 
proceedings and does not take away their legal effect. 
Hueooman Chowbay V , Bindhoo Toraba 

[10 W. B., 836 

5, — — Effect of, on par- 

ties.— Government and purchasers at revenue sale,— 
A private hutwarra, though not binding against the 
Goveruinent or against a purchaser at a s^e for arrears 
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FARTrFlOH — continued, 

2. PRIVATE PARTITION-^ow^iwtttfi. 

Effect of private paTtition— continued, 

of Government revenue, who derives his title directly 
from Government, is binding as between the parties 
to the butwarra and persons claiming title under 
them. Tripooeah Soondaebb Chowdheainee u. 
Kali Chukdea Roy Chowdhby . 18 W. B., 327 

6. to subse- 

quent partition under Act XIX of 1814, — Where 
an estate was divided by private agreement more than 
fifty years ago, and the division was subsequently main- 
tained in a judicial decision, since which the co-sharers 
had for many years exercised rights of ownership 
indejumdently of each other, a butwapra of the whole 
estate cannot afterwards be demanded, even though a 
regular separation of one share has been intermediately 
obtained by a suit in a Civil Court. Phemessur 
Putt Sahee v, Audh Sahajee . 5 W. 40 

7. ■ Senff, Xeg, XIX 

of 18 14t s. 30 . — A private partition is no bar to pro- 
ceedings in the Revenue Courts under section 30 of 
Regulation XIX of 1814. JOYKATH ROY v, Lall 
Bahadub Singh 

[I. Ii. B., 8 Calc., 126 : 10 O. L. B., 146 

3 , Beng. Beg. XIX 

of 1814, s. 30. — Foioer of Collector. — Jurisdiction 
of Ciml Court. — It is not correct to say that, under 
section 30 of Regulation XIX of 1 814, the Collector 
is not at liberty to make any partition where the 
owners have already x)artitioned the lands amongst 
themselves. The true meaning of the section is that 
the Collector must be guided by the nature of the es- 
tate in applying the rules contained in the preceding 
sections of the Regulation j and that where estates are 
not held in common tenancy, only a portion of those 
rules will apply. If the parties have divided the 
lands without agreeing as to the shares of the 
Government revenue to be paid by them, respectively, 
all the Collector has to do, when a partition has been 
applied for, is to make an assignment of the revenue 
in proportion to the interest of each shareholder. 
If they liave divided the lands and arranged amongst 
themselves as to the portion of the Government 
revenue which each is to pay, it is open to the Collector 
to accept or reject that arrangement. The Civil 
Court has nothing to do with the matter. Ajoo- 
DHiA Lall v. Gumani Lall . 2 C. Ii. B., 134 

3. RIGHT TO PARTITION. 

(a) Genbeally. 

9, Co^harers.—Bfect of partition, 

-—In cases of joint ownership each party has a right to 
demand and enforce partition, A shareholder of a 
putni talook can claim and enforce a partition of such 
putni talook as against his co- sharers, but such 
partition would not affect the liabilities of the parties 
under their contract with the zemindar. Shaha- 
Bbbi V . Jaedine, Skinnbe, & Co. 

[3 B. li. B.» Ap., 120 : 12 W. B., 160 


FABTITION ^continued. 

3. RIGHT TO PARTITION— coii^Miwed. 

(a) Gbneeally— 

10. — ^ Joint owners in right of wor- 

ship of idoL-^Performance of worship bg turns, 
— The reasons for which one of several joint owners 
is entitled to a partition of the joint property, apply 
also to the case of a joint right of performing the 
worship of an idol. The joint owners of such a 
right arc entitled to perform their worship by turns. 
Mitta Kijnth Audhicarey m. Nbbeunjhn Audhi- 
CABEY 14 B. L. B., 166 : 22 W. B., 437 

Manchabam V. Peanshaneae 

[1. li. B., 6 Bom., 298 

11, - Putnidars.— JKtyAi to enforce 

partition. — Putnidar of undivided share. — One 
putnidar of an undivided sliare of a zemindari held 
by joint proprietors, has no right to sue to enforce 
partition against another putnidar where there is no 
contract between the two, or between the putnidar 
and his zemindar, to divide. RlHAi Nath Sandyal 
V, IswAE Chanhea Saha 

[4 B.1j. B., Ap., 57, note 

12. — Estate held in separate 

possession. — Suit hg one of several shareholders, 
— Beng. B.eg. XIX of 1814, s. 30. — When an estate 
is held in separate possession, a butwarra of the whole, 
for the purpose of apportioning land according to 
the jummas of the shareholders, who had severally 
entered into engagements with the Government, 
cannot he insisted upon by one of the proprietors 
under section 30, Regulation XIX of 1814. Btrj- 

. Velaet Hossein Khan 

[6 W. B., 186 

13 , Separate holders under 

private partition. — Right to have partition hg 
Collector after private arrangement and disagree- 
ment. — Parties bolding separate portions of an estate 
according to a private arrangement previously made, 
are not in a condition to apj)ly to the Collector for a 
butwarra when unable afterwards to agree among 
themselves. Ajoodhya Peeshah w. Keisto Dyal 

[15 W. B., 165 

See Khoobijn Wooma Chuehn Sinoh 

[3 C. li. B., 453 

Joint proprietors,— 

lands, each proprietor getting rent separatelg.-^ 
Lands held in joint possession, each proprietor receiv- 
ing his proportion of the rent according to his interest 
in the land, cannot be divided under the butwarra 
laws. Dooeoa Kant Lahooey v. Radha Mohttn 
G ooHO Nbogy .... 7 W. K., 51 

15 . Division between ssemin- 

dars. — Beng. Reg. XIX of 1814, — One of the co- 
sharers of a joint estate suing conjointly with the 
others would, under Regulation XIX of 1814, be 
entitled to a separation of a mouzah from the rest 
of the zemindari, and an assessment upon it of a pro- 
per proimrtiou of the total jumma, and having done 
this he would alone be entitled to have an order for 

6x2 
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PABtFXTION — continusd, 

B. BIGHT TO PABTITION— 

(a) Gxksbally — continued. 

Division between zemind&TB-^continued, 

partition of that mouzah as between himself and his 
co»sharers therein. If the zemindari which the 
plaintiff seeks to have divided is so intermixed with 
the neighbouring zemindaris that the line of bound- 
ary cannot be reasonably identified^ he cannot call 
upon the Collector to make a new line. But if the 
Collector has the means of ascertaining where the 
boundary lies, he is bound to carry out a partition. 
Bhubsxtt Thaeoob d. Mubtaza . 21 W. B., 225 

10 , ___ ZemindaTB.— Separate liability 
for payment of revenue. — Arrangement for separate 
payment* — Assent to, by maafeedar. — A partition 
was made by the zemindars of their respective hold- 
ings and of their joint liability forithe Government 
revenue, and though this partition was not carried 
ont by the Revenue Court, but was acted upon by 
the zemindars, and the assignee of Government re- 
venue also consented to such partition by accepting 
revenue from individual zemindars, and by holding 
them to be individually responsible for the amount 
due in respect of their several holdings, — Held that 
there was nothing to prevent the maafeedar, who is 
the assignee of Government revenue, from assenting 
to any arrangement which the zemindars may make 
for the conversion of their joint into sepalrate liabili- 
ty. SUBNOMOYB V. RaMCHUBN SINGH 

[8 Agra, 251 

- Purchaser of specific portion 

of estate. — Right to partition of whole estate, — 
The purchaser of a specific portion of the land of an 
estate separately registered with a separate jumma 
under section 11, Act XI of 1869, is not entitled to 
claim a butwarra of the whole estate, and to obtain a 
share of the whole land proportioned to the amount of 
the sudder jumma paid by him, Fukeeb CHxrirnEB 
IShaha 0. NoBOBBisr Chunbeb Shaha 

LW. R., 1864, 59 

10 , Party with decree for parti- 

tion which he fails to execute till barred,— 
Act XIX of 1863, 8. 47, — Where a person obtained 
a decree from the Civil Court, declaring his right to 
certain shares in the village, and directing a parti- 
tion, but did not execute his decree within the pre- 
scri^d period of limitation — Held that he was not 
entitled to partition under section 47, Act XIX of 
1863. Kishbn Singh v , Babbbb Singh 

[2 Agra, 272 

19 , - Bight in suit where title 

has been declared to have precept to Col- 
lector to partition.— Reg, XIX of 1814, 
a. — In a suit for declaration of title in which 

e ntiff also claimed an allotment of his share which 
been refused him by the Collector in a butwarra 
then in progress, — Held that as it was found that 
|)iA]htiff*s title was established he was also entitled, 
under section 5, Regulation XIX of 1814|, to a precept 


PARTITION — continued, 

3. BIGHT TO PARTITION— 

(a) OSNEUALLY^continued, 

Bight In suit where title has been de* 
dared to have precept to Collector to 
partition— 

to the Collector directing him to award to the plain- 
tiff a share corresponding with that title. AbdooXi 
Reza V, Jbbunnissa Bibeb . . 16 W, B„ 84 

20. Shikmi tenure .— qf 

Government, the zemindars, and the shikmidars , — 
Partition of a sbikmi tenure allowed on the ground 
that the order could not affect the rights of Govern- 
ment, of the zemindars, nor the plaintiff's co-shikmi- 
dars. OoMKSH Chundeb Shaha v. Manicx 
Chunbee Boniok . . ,8 W. B., 128 

21 . Lakhiraj tenure.— Reg, 

XIX of 1814,— Though a partition of a lakhimj 
tenure cannot be effected under the provisions of 
Regulation XIX of 1814, yet a Civil Court in effect- 
ing such a partition may well be guided by the rules 
laid down in that Regulation so far as they are appli* 
cable. Janobee Bibeb v, Luchmun Pbbshau 

[17 W. B., 137 

22. Common lands of mirasl 

villages. — Pungamly tenure. — Semble, — The right 
to enforce a partition or allotment of the common 
lands of mirasi villages held in pungavaly tenure 
probably does exist. Sitabamaiyab «. Alagiby 
Iyeb 4 Mad., 285 

28. — Coparceners.— Order binding 

whole estate. — There is no statutory bar against a 
ryot's right to partition as between himself and his 
coparcener where he dot^s not ask for such a distri- 
bution of the putni rent as would bind the zemin- 
dar, or limit the latter's right over the whole tenure 
as a joint one. Goubbb Sunkub Roy v, Anund 
Mohun Moitbo , , . .9 W, B., 487 

See Mothoob Chunpbb Kttbmobab v. Manick 
Qplundbb Bungo . . .6 W. B., 192 

24 , Hindu widow. — N.- IBT. P. 

Land Revenue Act, XIX of 187^, s. 108.— Hindu 
widow, — Reversioners, — A childless Hindu widow,' 
who has succeeded to her deceased husband's share of 
a malml, such share having been bis separate proper- 
ty, and is recorded as a co-sbarer of such mebal, is as 
much entitled, under section 108 of Act XIX of 1873, 
as any other recorded co-sharer is, to claim a perfect 
partition of. her share. The circumstance that she 
may after partition alienate her share conti*ary to 
Hiudu law, will not bar her right as a co-sharer to 
partition. If she acts contrary to the Hindu law, in 
respect of her share, the reversioners will be at liber- 
ty to protect their own interests. Jhunna Ktjab u. 
Chain Sukh • . . I. D. B.* 8 All., 400 

25. . " ' ■ — Revenue^paying 

estate, — Beng, Act VIII of 1876, s. 10,— A Hinda 
widow who has succeeded to a share in a revenue- 
paying estate as heir to her deceased husband is not 
a person having a proprietary interest in an estate 
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PARTITION-^ooni 

8. UIGHT TO PARTITIOJJ--co«/Mi«di. 

(a) Gbitbbally— 

Hindu widow-— con<t»if«rf, 

for the term of her life only, within the meaning of 
section 10, Bengal Act VIll of 1876. Even if she 
were, a Civil Court would not be debarred from 
decreeing partition of a revenue -paying estate at her 
instance if a proper case for the passing of such a 
decree be made out by her, Jadomone^ Dabee v. 
Sarodaprosono Mookerjeet 1 Bouluois, 120; JPhool 
Chand hall v. Rughoohuns SaAog, 9 W. M., 108; 
Katama Naichicur v. Rajah of Shivagungay 9 
Moore's J. 2t., 6B9 ; and Bhagbuiti Daee v. Chow- 
dhrg Bholanath Thakooty L. R,y 2 L A., 25d, refer- 
red to. Principles on which Courts should order 
partition at the instance of a Hindu widow stated. 
Mohapbat Koobb 9 , Habue Nabaik 

[1. Ii. R., 9 Calc., 244 

26. Partition between owners 

of separate shares in permanently-settled 
estate. — Bffect ofy as against Government. — In the 
year 1226 P. (1819) a fourteen-anna eight-gunda share 
of a certain inouzah was permanently settled. The 
remaining one-anna twolve-gunda share was perma- 
nently settled in 1861. This share was sold for 
arrears of Government revenue in 1873, and purchas- 
ed by the plaintiff, who subsequently applied to the 
Collector for partition under the Butwarra Act, The 
Collector refused to partition, upon the ground that 
the Act was not applicable to the partition of a 
inouzah held jointly by the proprietors of two sepa- 
rate estates. The plaintiff then brought the present 
suit, to which he made the Collector a party, to obtain 
a declaration that he was entitled to have his share 
separated from the fourteen-anna eight-gunda share 
by metes and bounds, and also for a decree directing 
a partition of the whole mouzah into two parts. 
Reid that so far as the plaintiff on the one hand, and 
the owners of the fourteen- anna eight-gunda share 
on the other were concerned, the mouzah could bo 
partitioned, but that such partition would not be 
binding upon the Government unless by consent. 
AJOODHYA PbESAD 9 . COLLEOTOB OF DuBBHUNGAn 

[I. Ii. B., 9 Calc., 419 ; 11 C. L. B., 650 
Grantees of inam village.— 

Suit by co-sharer in melvaram of inam village for 
division of lands, — Parties to suit, — Liability to 
Government for quit-rent, — Where the grantees of 
an inam viliage, subject to a favourable quit-rent, 
enjoy the rent payable by the permanent tenants in 
deffnedr shares, any one of the grantees may sue his 
co-sharers for a partition of the lands of the village 
to enable him the more easily to recover his share of 
the rent, although he cannot, without the consent of 
Government, put an end to his joint liability for the 
entire quit-rent. It is not necessary for the plaintiff 
in such suit to implead any ryot whose rights are 
unquestioned. The partition in such a case must be 
carried out by the Collector after a preliminary 
decree and when partition is carried out by the Col- 
lector a final decree should be passed. Kakabuja 
Atyabgab v, Virappa Tbvan 

[I. Ii. B., 6 Mad., 90 


PARTITION— eonfinaed. 

8. RIGHT TO ?AiVmiO^-^eonii»ued. 

( a ) GenbeaIiLT— 

28. * Civil Procedure Code, 1882, 

8.265. — Revenue-paying estate , — Beng, Act VIU 
of 1876, Pari II, and s. 4, els. (8) and (9 ). — Civil 
Procedure Code (Act XI V of 1882), s, 265, — In 1851 
an estate waa brought under butwarra under the provi- 
sions of Regulation XIX of 1814. At such butwarra 
a portion of the estate being covered with water and 
unfit for cultivation was not divided, but left joint 
amongst all the co-sharers, the land-revenue payable 
on account of the whole estate being apportioned 
amongst the several estates into which the portion 
divided was split up. Subsequently, on the portion 
remaining joint becoming dry and fit for cultivation, 
an application was made by one of the co- sharers to 
the Collector to partition the same under the provi- 
sions of Bengal Act VIU of 1876, hut that officer 
refused to do so, on the ground that the land “ did 
not bear an assessed revenue and was not shown in 
the towzi.” In a suit brought under the above cir- 
cumstances to compel the Collector to make the par- 
tition and in the alternative to have it made by the 
Civil Court, — Reid that though the reason given by 
the Collector for refusing was an erroneous one, he 
was not bound to make the partition under the pro- 
vision^ of Bengal Act VIII of 1876, as the land in 
suit was not liable for the payment of one and the 
same demand of land-revenue, and was therefore not 
a joint undivided estate within the terms of section 4, 
clause (9) of that Act. Reid also, tliat the word 
** estate,” as used in section 265 of the Civil Proce- 
dure Code, must not be construed in the same limited 
and defective sense in which it is used in Act VIII 
of 1876, but must be taken to be there used in its 
ordinary signification, atid that consequently the 
plaintiff was entitled to a decree for partition under 
the provisions of that section. Chundernath Nundy 
V. Rur Narain Deb, I. L. R., 7 Calc,, 153, approved. 
Sboebtabx of State v. Nun dun Lall 

[I. Ii. B., 10 Cale., 435 

29. — — — — ■ Suit in eject- 
ment, — Partition by Collector, — Jurisdiction . — 

Mortgage-sale, — Hindu law. — Undivided property^ 
— Possession, — V. mortgaged to the plaintiff his 
house and certain undivided land in which R, and 
others, Hindu coparceners, had a share. R, bought 
the interest of R. in the land at a Court-sale, and 
let to R, and V,, who, failing to pay rent, were sued 
by R.y who got a decree for possession. This decree 
was transferred for execution to the Collector, who 
sold the land and rateably distributed the proceeds, 
except to V,y who declined to take the amount ten- 
dered as his share. The plaintiff sued V, and the 
purchasers under R,'s decree to recover his mortgage 
debt by a sale of the property mortgaged to him. 
Held that R's decree not being for partition of the 
family property, or for the separate possession of a 
share, was not one contemplated by section 265 of , 
the Code of Civil Procedure, The proceedings of 
the^ Collector were without jurisdiction, and the 
plaintiff was entitled to ignore thorn, and assert his 
claim, under the mortgage, Nabayan Nagabeab 
V. VIXBU Jaehoji . I. Ii. B., 8 Bom.9 589 
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P ABTItDION — continued, 

8. RIGHT TO PARTITION— 

(o) GbNEBALLY— 

Civil Procedure Code, 1882, s. 265~0on- 

tinued, 

80. ■ " — — ■ Myotv)ari land, 

—Section 266 of the Code of Civil Procedure, 1877, 
does not apply to property held on ryotwari tenure, 
but to permanently-settled estates. Mttttu ®. Kuda- 
XALAOA . • . L 1j. B., 6 Mad., 97 

3L — Partition of 

ryotwari estates, — Act VIII of 1859, s. 225 , — 
In 1862 it was held by the Sudder Court that section 
225 of Act VIII of 1859 did not apply to ryotwari 
estates. This ruling having always been acted on in 
the Madras Presidency, — Jleld by the Full Bench 
that a different construction should not, under these 
circumstances, be placed on section 2G5 of the Code 
of Civil Procedure, 1882. Muttu v. Kudalalaga, I, 
L* E.i 6 Mad,, 97, conlirmed. MuTTUcniOAMBAEA 
«. Kabuppa . . I. li. B., 7 Mad., 882 

32, Suit for partition by person 

in possession making a false claim. — B,, a 
childless Hindu and a Brahman, adopted X, his 
sisteris son, and subsequently apprehending that the 
adoption was invalid, executed a will by which he 
left his estate to X. After B.*s death, X. obtained 
possession, and remained in possession of the estate 
till his death, which occurred before he had attained 
majority. After this, joint possession of the estate 
was obtained by P. and 8,, two widows of P„ who 
set up a right of inheritance from X. as being in 
the position of mothers to him, in consequence of his 
adoption by their deceased husband. In a suit 
brought by 8, against P. for partition of the estate, 
— Meld that, inasmuch as the parties had set up 
a false claim to the estate, and had no estate in 
law which they could divide, the suit for partition 
was not maintainable merely by reason of the fact 
that they were in possession. Armory v. Delamirie, 
Smith’s L, C., 813, and Asher v. Whitlock, L, E,, 
1 Q, B,, 1, referred to. Pabbati v, SirNDAB 

[L L. K., 8 AH„ 1 

(b) Paetition op Poetion op Pbopbbty. 

33 , — — . Suit for partition of portion 

of property. — Cfivil Brocedure Code, 1877, s, 265, 
—A suit will not lie for partition of portion only of a 
joint estate. Accordingly, where the plaintiff sued for 
partition of a portion of a joint estate and for khas 
possession of the share which might on the partition 
be allotted to him, alleging that he had been de- 
prived of possession of that portion by his co-sharers 
in collusion with others, it was held the suit would 
not lie. Although under section 265 of Act X of 
1877, a decree may be made for partition of revenue- 
paying land, yet that decree must be carried into 
execution solely by the Collector. Bamjoy Ghosb 
e. Base Bubjvk CHucKBBBtrxxY 

[8 O. L. B., 867 

34 , Partition of portion of joint 
^atate without eonsent of oo-aharers.— 
dwiion (f Civil Cour^.— Where a co-sharer in a joint 


’ — continued. 

3. BIGHT TO PABTITION— 

(h) Pabtition op Pobtion op Pbopbbty— 
continued. 

Partition of portion of joint estate with- 
out consent of co-sharers— 

undivided estate sued to have his rights ascertained, 
and partition made in respect of an orchard which 
formed part of the joint estate, — Meld that the 
Civil Court was not entitled to decree partition or give 
possession of a separate share in the orchard, and 
there is no law which entitles a shareholder to obtain 
partition of a portion of an undivided estate against 
the will of the other co-sharers. Mitthoo Lali» 
V. Guolak NtTSBBB-ooD-i>£EN . 8 Agra, 276 

36. Suit by mokurrari lease- 

holder of small part of estate,— against 
putnidars of whole estate, — The owner of a 12- 
annas share in a joint zemindari granted to the 
plaintiff a mokurrari lease of his share in a small por- 
tion of land within the zemindari. The owner of the 
remaining 4-annas share granted a ];)utni of his 
share in the w'hole zemindari to the defendants. 
In a suit brought for partition of the small plot of 
land, — Held that a partition could not be enforced of 
a part of the estate held by the defendants, who, if 
the plaintiff’s claim was allowed, might, in respect 
of the same estate, be subjected to many claims for 
partition at the suit of persons in the plaintiff’s 
position, Pabbati Chtjbn Deb o. Ain- trn -been 
[I. L. B., 7 Calc., 677 ; 9 C. L. B., 170 

36. Suit for partition of por- 

tion of joint property.— Persia ^ fartition.^ 
The plaintiffs and the defendants being jointly enti- 
tled to and in possession of three kbanabaris in a 
village and other immoveable propeily, the plaintiff 
sued for partition of one of the kbanabaris only. 
Meld that the suit would not lie. Habidas Sanyab 
V, Pban Nath Hanyal . 1. 1*, B., 12 Calc., 666 

37 . Portion of property out of, 

and portion within, jurisdiction.— — 
A person suing for partition is not obliged to include 
in his suit the whole of the property, but may con- 
fine bis suit to the portion of the property which he 
is desirous of having partitioned; therefore where, 
in a suit for partition, it was shown that some por- 
tion of the property was out of the jurisdiction of 
the Court, objections that fresh parties would be 
necessary if the mofussil property were included, 
and that therefore the suit had not been properly 
brought, and that the leave of the Court had not 
been obtained previous to bringing the suit, were 
overruled. Pabmamanx Dasi v, Jagabamba Da si 

[6 B. L. B., 184 

38. Portion of property out of 

jurisdiction.— property, — Eule as to 
property being brought into hotchpoU-^Broperty out 
of jurisdiction. — No doubt the rule that every par- 
tition suit shall embrace all the joint family pro^rty 
has been held to be subject to certain qualifications, 
as, for instance, where different portions of it lie in 
different jurisdictions, or where a portion is not 
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PABTITIOIS' — continued. 

8. RIGHT TO 

( f ) Paetition op Portion op Peopbbtt — 
continued. 

Portion of property out of jurisdiction— 

continued, 

available for actual partition as being in the posses- 
sion of a mortgagee; but there is no authority for 
the proposition that a member, who sues for parti- 
tion of property in the hands of the defendants, can 
refuse to bring into hotchpot any undivided property 
held by himself, on the ground that it is situated 
within another jurisdiction. Subba JS.au v. Rama 
Ran, 3 JHad,, 376, referred to and distinguished. 
Habi Nabayan BEAniiB V , Ganpatbav Daji 

[L Ii. B., 7 Bom., 272 


89 . 


Portion of land held under 


private agreement for exclusive use.— Where 
an applicant for the partition of a joint undivided 
estate holds any portion of it for his own private use 
under a private agreement, — JECeld that the whole 
estate, including such portion of it as has been sepa- 
rately enjoyed, must be brought into account before 
the partition can be effected. Lalljbbt Sinoh 
V , Raj Coomae , , .26 W. B., 363 

40. Bectification of portion of 


property. — Suit to set aside ^ar<t7ion.-— Where a 
property had been divided, and one of the sharers was 
dissatisfied with the result, he could bring a suit to 
have the division entirely revised, but was not at 
liberty to ask for a rectification of a small portion of 
the divided property. Teipooba Soondttrbb 
Gopal Nath Roy . • • 25'W’*B., 858 

41. — Omission of property in 

possession of one party.— Ground /or dismissal, 
—In a partition suit the fact that the plaintiff has not 
included, or has relincjuishcd his share in property 
liable to division, affords no ground for dismissing 
the suit where the coparcener, in whose possession 
it is, is a party to the suit, for it is competent to the 
Court, in disposing of the case, to make any order in 
respect of such property that may to it appear right. 
Janabdan Vithal V , Anant Mahadev 

[I. L. B., 7 Bom., 373 


4. APPOINTMENT OF COMMISSIONER. 

42. Procedure. — Civil Procedure 

Code, 1877, s. 396,— Per Pontifbx J, (Field, J., 
doubting).— In a suit for partition, it is competent 
to the Court, in its preliminary decree, to ap^mint 
any one person whom it thinks fit to be a Commis- 
sioner to make the partition under section 396 of 
the Civil Procedure Code. The section uses the word 
** Commissioners,'^ but it is not necessary for the 
purposes of partition that there should be more than 
one Commissioner, and by force of the General 
Clauses Act, the word “ Commissioners^ may be 
read in the singular number. The intention of sec- 
tion 396 is, that, upon the first hearing of a suit, the 
Court shall determine whether the plaintiff is entitled 
to a partition, and shall asc-ertain who the several 
persons entitled in the property are, and shall direct 


PABTlTIOIf — continued , 

4. APPOINTMENT OF COMMISSIONER— 
continued. 

Procedure — continued, 

hy a preliminary decree or order that Commissioners 
he appointed to make the partition. GyAN Chxtkdbb 
Sbn V , Dfboa Churn Sen 

[I. K B., 7 Calc., 318 : 8 C. L. B„ 416 

6. JURISDICTION OF CIVIL COURT IN 
SUITS RESPECTING PARTITION. 

43. Suit to aet aside partition, 

^Beng, Reg, XIX of 1814. — Minor, Right of, — A 
partition by the Collector under Regulation XIX of 
1814, if consented to by all the parties, is final, and 
cannot be set aside by any party in the Civil Court ; 
but where one of the parties was a minor at the time 
of partition, the Court remanded the suit for an en- 
quiry whether his guardian acted in the partition 
proceedings bond and with a due regard to the 
interests of the minor. Habi Pbasad Jha e. 
Maddan Mohan Thakhb 

[8 B. Ii. B., Ap., 72 ; 17 W. B., 217 

44. Suit for declaration of right 

to share larger than that allotted.— 

XiX of 1814, — Where a partition of an estate under 
Regulation XIX of 1814 has been carried out, and 
confirmed by the revenue authorities, it seems that 
one shareholder cannot maintain a suit in the Civil 
Court to have it declared that ho is entitled to a share 
larger than he claimed in the partition proceedings. 
Ramsahaya Singh «. Muzhae Aly 

£2 B. 1j* B., Ap., 40 


45. Suit for larger share than 

that allotted by Collector.— Reg, XIX of 
1814, ss, 4 and 20, cl, 2 .— Section 20, Regulation 
XIX of 1814, which says, "the determination of 
the Board of lieveiiue or Board of Commissioners on 
the paper of partition shall be final,” refers to those 
questions only which can be legally determined by 
the revenue authorities, and will not prevent a regu- 
lar suit being instituted to establish a right and title 
to the land, wliich a party has lost by a butwarra, 
notwithstanding that the plaintiff may have fmM 
to make his objection before the Collector within 
fifteen days as required by clause 2, section 4, Regu- 
laton XIX of 1814. There is nothing in the butwarra 
law or in any other Regulation to prevent the Civil , 
Court from entertaining a suit for a declaration of 
the plaintiff's right to a larger share than tl^re- 
corded in his name in the paper of partition mere 
a butwarra bad been made, and the plaintiff had had 
a specific share aUotted to him, but which share was 
less than his proper share in the estate, and the 
plaintiff brought his suit against the co-sharers gene- 
mlly, without specifying in whose share the quantity 
ho h^ lost was included,— BeZd, the Court could, in 
such suit, declare the plaintiff's title to the same, 
treating him as a shareholder to that extent only in 
the pottah in which it may have been included. 
SpBNOBB V , PUHtTL ChOWDHEY 

[6 B. li. B„ 668 : 16 W. 471 
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TARTTVlOTSf-^conttnued. 

6. JURISDICTION OF CIVIL COURT IN 
SUITS RESPKCTING PARTlTION—confinttecl. 

Suit for larger share than that allotted 
hy Collector — continued. 

See also Kunj Behaei Sing v. Neett Sing 

[6 B. 1m. K., 663, note : 16 W. B., 291 

Shbo Peeshab Sookool V. Shuneitb Sahoy 

[16 W. B., 190 

40, Suit for declaration of title. 

— Benff, Meg, XIX of 1814, — Jurisdiction of Collect 
tor, — Title, — The Collector cannot try the question 
of title in butwarra proceedings under Regulation 
XIX of 1814. A suit for possession and declaration 
of mokurrari title to certain lands can be entertained 
in the Civil Court notwithstanding the butwarra 
proceedings. Ahmbbulla ». Ashbuep Hossein 

[8 B. 1j. B., Ap., 73, note 

S. C. Ahmbdooilah V. Asheffp Hossein 

[13 W. B., 447 

47, Suit for partition.— by 

furchaser of share of lakhiraj estate, — The purchaser 
of a share in arx undivided lakhiraj estate can sue 
his coparceners for a partition of his share, and the 
Civil Court has jurisdiction to carry out the partition. 
Patteh Bahaditr V, Janki Bibi 

[4 B. L. B., Ap., 65 ; 13 W. B., 74 

48, — Division to pre^ 

vent encroachment where enjoyment is distinct, — The 
Civil Court has jurisdiction in a suit between joint 
owners of talooks, who have been occupying and 
using separate and distinct parts of premises within 
the estate, where the object is to prevent encroach- 
ment by defendants ujx)n the part occupied by plainr 
tiffs, without any division of the Government revenue 
or alteration of joint liability to pay that revenue. 
Ealeb Mohun Sen v. Ram Soondeb Sen 

[24 W. B.,243 

49, Dispute with regard to 

shares. — Parties. — Where two or more proprietors 
of a joint estate held in common tenancy, desirous of 
having separate possession of their respective shares, 
apply each and all to have that estate divided in 
exactly the same proportionate shares, and no other 
sharers oppose the butwarra, the Collector may at 
once comply with the application ; and if no objection 
is raised when the parties have opportunity of raising 
objection, the shares cannot again be ro-united by a 
suit in a Civil Court. But if the Collector has judi- 
cial notice of a dispute with regard to a share, it is 
questionable whether he has jurisdiction to make a 
partition of that share. In any suit, however, to do 
away with the partition as regards that share, the 
Collector must be made a party. Jotmonbb Dbbia 
V. Imam Buesh Taeookoae . 13 W. B., 471 

50, Suit for division of share 

of mouaah . — Civil Procedure Code, 1859, s. 225 . — 
A suit for division of a share of a niouzah appertain- 
ing to a talook paying revenue to Government wiU, 
aooording to section 225, Civil Procedure Code, 1859, 
Re in the Civil Court. Shomb Dutt Chowdhby 
V. BvsiB Naeazb Chowdsby . 24 W. B., 242 


PABTITIOH* — eontinmed. 

6. JURISDICTION OP CIVIL COURT IN 
SUITS RESPECTING PXKVlTiOJsi ^continued. 

51, Partition of revenue*x>Aying 

estate. — Partition of an estate paying revenue to 
Government cannot be effected in a Civil Court. 
Badei Roy v. Bhugwant Naeain Dobby 

[I. L. B., 8 Calo., 649 : 11 C. Ii. B., 166 

RUTTITN MoNBB DuTT f>. BEOJO MoHUN 

[22 W. B., 11 

S. C. affirmed on appeal . . 22 W. B., 833 

52, — — — Jurisdiction of 

Collector. — Revenue-paying estates must be parti- 
tioned by tbe Collector; they cannot be partitioned 
by metes and bounds by the Civil Court Ameen; and 
if the shares in such an estate are not separate 
estates, but are mere fractional shares of integral 
estates, they cannot be partitioned in the absence of 
the other co-sharers. Damoodxje Missbb v. Sbna- 
BUTIY MiSBAIN 

[I. li. B., 8 Calc., 637 : 10 C. L. B., 401 

6. QUESTION OP TITLE. 

63, Power of Collector to try 

question of title.— Meg, XIX of 1814.^ 
The Collector cannot try the question of title in hut- 
warra proceedings under Bengal Regulation XIX of 
1814. Ahmbdulla V, Ashbubp Hossein 

[8 B. Ii. B., Ap., 78, note 

S. C. Ahmbboollah V. Abhbup Hossein 

[13 W. B., 477 

54, Decision by Collector of 

questions of title. — Act XIX of 1863,— Aat XIX 
of 1863 contained no provision for the judicial decision 
by the Collector of objections raising questions of 
title arising after the partition order in the course of 
partition. Chowdhby Zalim Singh v, Seetloo 
. [2 N. W., 404 

56. Claim to right of occupancy 

for cultivation, — Suit for partition under Act 
XIX of 1863,— Partition of sir land, — Jffeld that a 
question involving a claim to cultivating right of 
occupancy was not one which could be properly decided 
in a suit for partition under Act XIX of 1863, under 
which only questions of cotiflicting proprietary title 
could be determined. Aman Singh v Joygopal 
Singh 8 Agra, 164 

50, Dispute as to title.— 

Meg. XIX qf 1814 . — When, in the preparation of a 
butwarra under Regulation XIX of 1814, it is ascer- 
tained that the parties are at variance on a question 
of title, the Collector's proper course is to stay pro- 
ceedings until all such questions are decided by a 
competent Court, the revenue authorities not having 
authority under the law to decide them finally. 
Mitddun Mohun v. Kabtioh Nath Pandey 

[14 W. B., 835 

7. MODE OP EFFECTING PARTITION. 

57, Joint property in sole pos- 

sesion of Bhaxer*— Protection of sharers from 
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7. MODE OP EFFECTING PARTITION— 

continued. 

Joint property in sole poBseBsion of 
Bliarer — continued, 

liability for debts, — In effecting a partition, account 
must bo taken of any joint property in possession of 
any sharer ; and before transfer of shares, provision 
should be made for the protection of other sharers 
from an undue liability on account of debts. Allt 
Hossein V, Ally Hosbein alias Chotey Mibza 

[2 Agra, Q6 

53 Mode of allotment of land. 

^Land in exclusive possession of one party. — In a 
suit for partition, the land in dispute being in the ex- 
clusive possession of a single co-sharer, should fall as 
a whole in the share of one or other of the co-owners, 
and not be subdivided among them. Pupdomoneb 
Dossbe V, Dwabeanath Biswas 

[26 W. E.. 335 

59 , Land varying in value.— 

Each party to a butwarra need not have the same 
quantity of land, nor should the land awarded be 
always in exact proportion to the jumma paid. The 
object of the butwarra being to divide the lands in 
as compact a form as possible, one party may have to 
pay the jumma on a smaller area than another, 
though on more valuable land. Aftaboodpebn v. 
Shumsooddben Mulliok . , 18 W, R., 481 

60, Convenience. — Ground for 

objection to allotment on partition.'^lnconvenienee, 
—Where a party concerned objects, in appeal, to a 
partition of land fairly allotted according to value, as 
not having consulted convenience, it is not enough 
to show that appellant’s own convenience would have 
been better consulted by a different arrangement, 
lie is bound to show some arrangement wbicb would 
better satisfy all parties, and be more equitable for 
all. SuMMUN Jha V, Bhooput Jha 

[18 W. B., 498 

- CompeuBation for expendi- 
ture by certain members of joint family 
on joint property.— In a suit for partition, it 
appeared that the defendants, who were members of 
a joint family, had at their own expense enhanced the 
value of portion of the lauds belonging to the joint 
estate. Reid that the partition should proceed on 
the basis of each co-sharer having an equal share of 
Bimilar lands, compensation being allowed to each co- 
Bharer for any private expenditure from which it 
could be shown the value of the partible property had 
been increased ; and that unless it could be shown that 
there were other lands of similar description out of 
which the share of the plaintiff could be made up, the 
plaintiff was entitled, on paying compensation to the 
defendants, to portion of the lands the value of which 
had been enhanced by the defendants. Kaluan 
Bavbbji V, Modhusuuun Bakebji 

[8 C. li. B., 259 

32. ■ — -> Principle of adjustment after 

partition between co-sbarers.— Reg. 
XXX of 1814. — After partition of an estate among 
Bhareholders under Regulation XIX of 1814, one 


PABTITIOBT— 

7. MODE OP EFFECTING PARTITION— 
continued. 

Principle of adjustment after partitloxi 
between co-sharers— t?o»^»«ued. 
shareholder, A., claimed from another shareholder, B., 
2ibighas of land as having been allotted to him by M, 
under a prior agreement, in lieu of certain lands on- 
^nally held by him wbicb fell into B.’s putti. The 
Collec^tor left the parties to settle the matter between 
themselves, and A. brought a suit against B. for hie 
claim in the Civil Court. Held that, in a case of this 
kind, the only principle that can be adopted is that 
the Court should ascertain the relative value of the 
lands originally made over by the defendant to the 
entire lands of the defendant, and that it should as- 
sign, out of the present share of the defendant, lands 
bearing the same relative value to the whole that the 
former lands bore : this to be done without interfer- 
* ence with the proceedings of the Collector under the 
butwan'a law, and the plaintiff (if successful) to be 
brought in as a co-sbarer to a limited extent in the 
land assigned by the defendant. OoMA Dutt Chow- 
DHBY V. Hunooman Chowuhby . 22 W. B.| 453 

63 , Land in separate possession 

by consent. — Right of coparceners on partition, 
— Coparceners may on partition retain possession 
severally of such joint lauds as they may have taken 
separate possessiou of, with the consent of at least a 
majority of the coparceners. 8 beknath Dtttt e. 
Nandxishobb Doss • . . 5W. B., 208 

64. — Family dwelling-house.— 

Consent of coparceners. — Execution of decree. — A 
decree directed partition of a family dwelling-house 
with its appurtenances, including a poojah dalan and 
courtyard adjoining it. In execution of that decree, 
the Civil Court Ameen,atthe request and with the con- 
sent of two out of three coparceners, did not partition 
the poojah dalan and courtyard. To this the third 
coparcener objected, hut her objection was overruled 
by the lower Courts, and it was directed that the pro- 
perty in question should remain undivided. Held 
that the Court would bo disinclined to order the pro- 
perty to be divided witliout giving the coparcener or 
coparceners who might wish to keep it entire an oppor- 
tunity of doing so. Held per W kite, J,, that having 
regard to the form of the decree, it was not open to 
the Court executing it to order that any part of the 
property should remain joint, except with the consent 
of all the coparceners who were parties to the suit. 
Semble, per Mitteb, J., that the lower Courts were 
not precluded by the decree from dealing with the 
property in the mode in which they had done. RaJ- 
ooouabbb Dassee V. Gofaii Chubdbb Bose 

[1. L. R., 3 Gale., 514 

Property oousisting of Be« 
veral houses. — Principle of partition . — 
sion of partition. — Act XIV of 1882, s, 396. — Where, 
in a suit for partition, possession was sought of a 
definite share of a property consisting of a number of 
houses, — Held that the principle in such cases is, that 
if a property can be partitioned without destr^ng 
the intrinsic value of the whole proper^ or oi the 
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7. MODE OF EFFECTING PAETITION— 

continued^ 

Property consisting of several houses 

^continued, 

shares, such partition ought to be made ; but where 
partition cannot be made without destroying the 
intrinsic value of the property, then a money compen- 
sation should be given. Ashakullah v. Kali Kin- 
KITB Ettb . . • I. Xi. B., 10 Calc., 675 

00, Mortgage by one owner of 

undivided share of estate. — Rights of mortgagee 
and other sharers on partition. — Where the owner 
of an undivided share in a joint and undivided estate 
mortgages his undivided share, he cannot by so doing 
affect the interests of the other sharers, and the 
persons who take the security, — i.e.^ the mortgagees, 
take it subject to the right of those sharers to enforce 
a partition and thereby convert what is an undivided 
share of the whole into a defined portion held in sever- 
alty. Where such a partition is effected under the 
provisions of Bcgulation XIX of 1814 before the 
mortgagees liave completed their title by foreclosure, 
and the consequential decree for possession, the mort- 
gagees of the undivided share of one co-sharer who has 
no priority of contract with the other co-sharers 
would have no recourse against the lands allotted to 
such co-sharers, but must pursue their remedy against 
the lands allotted to the mo^gagor, and, as against 
him, would have a charge on the wdiole of such lands. 
Btjkath Lall Ramoodebn Chowdhbt 

[21 W. B., 233 : 1,. B., 1 1. A., 106 

• Basement. — Partition of houses 
one qf which has continuous easement over the other . — 
Where two houses are held jointly by several owners 
deriving their title from a common source, and one of 
such houses enjoys a continuous as distinguished 
from an occasional easement over the other, such 
easement will, upon a partition of the promises, pass 
to the dominant tenement, both by implication of law, 
And under the usual general words contained in the 
deed of partition, Batanji Hoemasji v. EnuLjri 

8 Bom., O. C., 181 

• Mode of division.— Reg. 
XIX of 1814.^Evidence of partition. — Proceedings 
for partition having been instituted under Begula- 
tion XIX of 1884, it was proposed, in order to make 
equality of partition, that three villages should bo 
divided in unequal proportions, and a goshwara was 
accoi^dingly prepared by the Ameen setting out in one 
column the extent of ttio shares to be allotted, and in 
another the assessed jumma of each share allotted. 
In a suit in 1873 by the representatives of one of the 
shareholders to recover portions of the three villages, 
the only evidence that the partition had been com- 
pleted was an istahar of the Deputy Collector, dated 
October 1864, directing the Nazir to require the 
tyots to pay their rents according to the extent of the 
shares as set forth in the first-mentioned column of 
the goshwara ; that is, according to the quantity in- 
stead of according to the quality and value which were 
the basis of the partition. Xeld (afhrming the judg- 
laeiKt of the High Court) that the plaintiff, having 
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7. MODE OF EFFECTING PARTITION— 
continued. 

Mode of division — continued. 

failed to prove any order for partition drawn out 
under section 13 of the Regulation, by the Collector, 
was not entitled to recover according to the quantity 
of the land, hut, if at all, according to its value as 
ascertained in the column of the goshwara in which 
the assessed jumma was set forth. Hubbo Sooir- 
DABi Dsbia V. Keshub Chunbeb Achabjee 

[5 O. Ii. B., 257 

8. EFFECT OF PARTITION. 

09. Decree for partition.— iVii* 

iure and effect of decree in partition suit. — A decree 
for partition is not like a decree for money or the 
delivery of specific property which is only in favour of 
the plaintiff in the suit. It is a joint declaration of 
the rights of persons interested in the property 
of which partition is sought, and such a decree, when 
properly di*awn up, is iri favour of each shareholder 
or set of shareholders having a distinct share. 
Khoorshbi) Hossbin ». Nubbka Fatima 

[I. Ii. B., 3 Calc., 551 ; 2 C. L. B., 187 

70. "Effect of decree 

as creating sever ance.--- Appeal. — A decree for parti- 
tion does not operate as a severance so long as it 
remains under appeal. Shakabam Mahadbv v. 
Habi Krishna . . I. L. B., 6 Bom., 113 

71. Finality of proceedings.— 

Reng. Reg. XIX of 1814. — A butwarra by revenue 
authorities under Regulation XIX of 1814 is final. 
Zakbb Ali Chowdhbx V, Jugbessitkeb 

[1 W. B., 323 

72. Under-tenure-^ 

holders, — A butwarra is only conclusive between the 
shareholders themselves, but not between them and 
other parties holding under- tenures at the time, 
WoMBSH Chundeb Mojoomdab V. Dwabkanath 
Roy . . , , , 4 W. B., 80 

of 1814, 8. 20 . — Butwarra proceedings under section 
20, Regulation XIX of 1814, ai*c only final as to lands 
which are the subject of partition. Hubbbe Mohun 
Thakoob V. Andrews • W. B., 1864, 30 

74. Extinguishment of title. 

— Effect of partition on others than allottees. — The 
allotment of land to one person by partition extin- 
guishes another's right altogether; his subsequent 
possession is either that of a trespasser or a tenant- 
at-will ; bis dispossession is not illegal, and he has no 
legal right of suit for recovery of possession. Nowab 
V. Rustum Khan . . 2 Agra, 149 

75. — Effect of parti- 

tion among co-sharers. — By partition a co-sharer's 
pn)prietary right to the land which has fallen in 
another piitti becomes extinguished, and he becomes 
a mere cultivator in respect to that land and liable to 
rent. Zalim Rai o. Doobga Rax 

[1 Agra, Bev., 69 
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PARTITION— 

8. EFFECT OP PARTITION— co»^tnuccl. 

76 , Nxtinguisliment of rights. 

^Tenant rights, ISffect of partition on. — A butwarra 
does not extii^ifuish rights of tenants, and the mere 
circumstance that one of the proprietors of the 
estate was himself the tenant does not destroy his 
tenant right, because another of the proprietors lias 
had the land allotted as part of his share of the 
divided estate. Nuthoo Lall Chowdhbt v. Saa- 
DAT Lall . , . W. R., 1864, 271 

77, Co -sharers.--- 

Myoti and proprietary rights, — Plaintiffs sued their 
co-heirs to recover huq-elagaun,— that is, the half 
share of the produce of trees planted on a portion of 
the laud by their ancestor before his death, — on the 
ground that although by a butwarra entered into by 
the heirs the trees fell to the share of the defendants, 
plaintiffs were entitled as succeeding to the ryoti 
rights of the person who planted them. Held that 
as the ancestor was the only proprietor, his heirs were 
co-proprietors, and the butwarra was a division of the 
proprietary right; and that no ryoti right existed. 
AmBEBUK V. SUNJEEDA . . 11 W. R., 226 

78. — Proprietary right 

in sir land. — When an estate in Mdiich the proprietors 
have Sir land is partitioned, su(‘h partition among 
the CO- sharers is no way affected by any cultivating 
rights which may be posstisscd by cultivators not co- 
sharers in the estate ; but it is also a well-understood 
effect and coiiseijuence of partition, that co-sharers 
retain no right of occupancy in respect of any sir 
land which may have passed under the partition into 
the share of other co-sharers, as a sir-hold proprietor 
has no cultivating right distinct from and independ- 
ent of his proprietary character. When, therefore, 
by partition he loses his proprietai*y title to any 
particular land, any cultivating right which he had in 
virtue of his iiroprietary character necessarily ceases. 
Aman Singh v, Jeygopai. Singh . 8 Agra, 164 

79. «■ ' Might of holder 

of mohurrari lease. — A joint and undivided estate 
having been subjected to private partition, 4 bighas 
which were in the portion held by A, were granted by 
him in mokurrari. Subsequently, on the application 
of the parties, the Collector made a regular jmrtition, 
by which 2 bighas of the mokurrari land were allotted 
to the other sharers, who refused to recognise the 
grantee's mokurarri rights for that portion of the 
laud, contending that, as under the private partition 
all the 4 bighas were in the share of the grantor, the 
loss of rent should bo on him, and that the Collector's 
butwarra could not transfer 2 bighas with the mokur- 
rari or smaller rental to the other sharers. Held that 
the grantor's mokurrari title could not be got rid of 
by the butwarra, and that he was entitled to recog- 
nition by the other sharers. AhmbhooliiAh V. Ash- 

Hobssin 

[13 W. R., 447 : 8 B. Ii. R.» Ap., 73, note 

SO. - Redistribution by Collector 

alter private partition. — Right of moJeurraridar 
of co-sharer. — Subsequently to a private partition by 
which the land in dispute was allotted to A,, one of 


PARTITION — continued, 

8. EFFECT OF PARTITION— coaft'aasd. 

Redistribution by Collector after private 

'gsurtition— ‘Continued. 

the CO- sharers, a butwarra redistributing the shares 
was made by the Collector. In the meantime A. had 
granted a mokurrari to B, in respect of the land allot- 
ted to him under the private partition. Meld that, 
although the co-sharers must be taken to have con- 
sented to the redistribution, yet A. could not by his 
consent affect tlic right of B., his mokurraridar. Byj* 
noth Lai V. Ramoodeen Chowdhry, L. JR., 1 I, A,, 
106: 21 JF. R.,233; nod Sharat Chunder Burmon 
V. Hurgohindo Burmon, L L. R., 4 Calc., 510, distin- 
guished. Ahmedoollah v. Ashruff Hossein, 8 B, L, 
R., Ap., 73, note : 13 W. R., 447, followed. JUGGBS- 
SUB Doyal Singh v. Bissbssue Pebshad 

[12 C. li. R., 281 

31 , Butwarra award. Effect of.— 

Tntervenor. — A butwarra award is no absolute proof 
of title, and no estoppel in the way of an intorvenor 
who can prove that he has received and enjoyed the 
rents claimed from a date subsequent to the but- 
warra. Sbeenath Ghossal V. Joy Kabain Katab 
[3 W. R., Act X, U 

9. LIABILITY AFTER PARTITION. 

32, Liability to account for por- 

tion of property if in possession. — Co-sharers, 
— Every one who is entitled to a share in a joint 
family property in a suit for partition must account 
for such portion as may have come into bis bands. 
Goub Pekshah Mookebjee V, £aleb Pebshad 
Moobebjee . . • .5 W. R., 121 

10. MISCELLANEOUS CASES. 

83. Beng. Reg, XIX of 1814s, 

8. 20. — Case where no partition takes place. — Held 
that section 20, Regulation XIX of 1814, bad no 
reference to a case where no partition had been made 
and plaintiff was not a co-sharer, Fooebashib 
Kowab V, Aezun Sahoo . . 12 W. R., 134 

34 , Suitfor confirma tion of pos- 

session. — Beng, Reg. XIX of 1814. — I’o a partition 
effected by the revenue authorities under Regulation 
XIX of 1814 the plaintiff presented a petition of objec- 
tion, in which he alleged that his share had been in- 
cluded in, and declared to he part and parcel of, th© 
defendant's share. In a suit for a declaration of his 
right to the share claimed by him, and for confirmation 
of possession thereof, both the lower Courts gave a 
decree for the plaintiff. On special appeal an objec- 
tion was taken that the suit would not lie, no appli- 
cation having been mode in it for the annulment of 
the partition proceedings bjj which the property sued 
for was included in the plaintiff's share. Held that 
the suit would lie ; that there was no necessity for 
the plaintiff, who claimed to be in possession of his 
proper share, and sued only for a declaration of his 
title the'reto, to include in his plaint an application for 
tlio renewal of the partition proceedings : and that 
those proceedings were final. Indbabati KdnwaBX 
V. Mahapeo Ceowdhby • 1 B. L. B., 8. N.» 6 
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10. MISCELL AN ROUS CASES-con^iuwed. 

86 . Suit for house allotted on 

partition. — Agreement to pay rent for house . — 
Onus of proof. — Where on partition the defendants* 
Koufle fell within the plaintiff’s lot, — Meld the plain- 
tiff was entitled to sue for possession of the house, and 
that it lay on the defendants to prove that under 
section 38, Act XIX of 1863, they were entitled to 
retain possession by having agreed to pay an equi- 
table rent for the ground, which rent had been deter- 
mined by the officer making the partition, and had 
been stated in the paper of partition. Laikhram e. 
GnuMi^BB 3 Agra, 288 

38. Beug. Beg. XIX of 1814, 8. 0. 

--‘Dwelling-houses of co-sharers, — lAability to 
ussessment. — Suit for khas possession of land made 
over to plaintiff on a hutwarra. The defendant plead- 
ed twelve years* adverse possession, and that he was 
entitled to retain possession on payment of rent, as 
the lands were occupitjd by gardens made by his an- 
cestor. Meld that section 9, Regulation XIX of 
1814, did not apply to the lands made over to the 
plaintiff under the butwarra; that section referring to 
the dwelling-houses of co- sharers, and to offices, 
buildings, and ground immediately attached to those 
dwelling-houses, which the lands in suit were not 
proved to be. Luleet Naeain «. Gopal Singh 

[9 W. B., 146 

37^ Mortgagee by co-sbarer.— 

Jncumhrance, — Cause of action, — Deny, Reg. XIX 
of 1814, — A., one of the sbarebolders of a talook 
consisting of several uiouzabs, mortgaged his share in 
one of the mouzahs named Kishoopore to JB. Upon 
a partition being made under llegulation XIX of 
1814, the mouzah Kishoopore was allotted to C. and 
D,, coparceners in the talook, and otlier mouzahs were 
allotted to In a suit by C. against M, for obtain- 
ing possession of his share in Kishoopore. — Held that 
there was no cause of action. Upon a partition of a 
joint property, a coparcener is hound by the incum- 
Wnces created by another coparcener in resiwct of 
a portion of the property, if such portion be allotted 
.to him upon a partition between the coparceners. 
Nishan Sing v, Jugdeo Sing , 

[4 B. L. B.. Ap., 97 

03. Suit to set aside sale for 

arrears of revemxe,— Sanction of Board of 
Memnue, — Completion of partition. — Rer Batley, 

— ^The completion of the partition was not necessary 
under Act XI of 1838 before the amount of unpaid 
expenses could become an arrear realisable by sale, 
Semhle, — The Government need not give its sanction 
in each case, but a general ** sanction ivill be suffi- 
cient. Hah Gopal Das v. Ram Golam Sahi 

L6 B. L. B., 186 : 18 W. B., 381 

39. Objection to application for 

partition.— XIX of 1863 . — Procedure. — When 
an objection was taken to an application for partition 
trader Act XIX of 1868, the Collector might either de- 
eUne the application until the question has been de- 
cided, or proceed to investigate it. If be adopted the 
latter eotuae, he was bound to follow the procedure 
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Objection to application for partition— 

continued, 

prescribed by Act VIII of 1859, But bis failure to 
follow that procedure would not deprive the parties of 
their right of appeal to the Judge, who must dispose 
of the appeal in due course. Kambshub Rai v . 
SuBHoo Rai . 1 N. W., 81 ; Ed. 1873, 134 

PABTNEB OP DIBECTOB APPOINT- 
ED AS SOIiICITOB OP COMPANY. 
See Company — Powbbs, Duties, and Lia- 
bilities OP Dieectobs. 

[6 B. Ii. B., 278 

PABTNEBS. 

See Plaint— Vbeipication. 

[6 B. Ii. B., Ap., 89 
See Sbeviob op Summons . 1 Hyde, 07 
[7 B. L. B., Ap., 68 
11 B. li. B., Ap., 26 

— Contract made by one of several — 

See Equitable Assignment. 

[I. D. B., 9 Bom., 811 

I Belease to one of 

See CoNTBAOT Act, s. 44. 

^I. Xi. B., 4 Calc., 336 

PABTNEBSHIP. Col. 

1. What constitutes Paetnebship . 4319 

2. Rights and Liabilities op Paet- 

NBES 4322 

8. Suits ebspbcting Paetnerbhips , 4326 
4. Dissolution op Paetnebship. , 4380. 
B. Peocbduek 4332 

See Hindu Law— Joint Family — Debts 
AND Joint Family Business. 

[1 Bom., Ap., 61 
I. Ii. B., 8 AU., 264 
I. Ii. B., 1 Calc., 470 
I. Ii. B., 8 Calc., 788 
I. Ii. B., 6 Calc., 792 
I. L. B., 6 Calc., 815 
I. D. B., 5 Bom., 38 

See Inspection op Documents. 

[L Ii. B., I Bom., 496 

See Cases undbb Paetibs— Paktibs to 
Suits — Paetnebship, Suits Conoeen- 

XNG— 

See Speoipio Peepoemancb — Specific 
Fbepoemance not Allowed. 

[1 Bom., Ap., 61 

Aasets of— 

See Attachment— Subjects op Attach- 
ment— Paetnebship Peopkrty, 

[6 B. Ii. B., 382, 888 
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— - Books of— 

See Evidence— C iTiL Cases— Acoottnts 
AND Account Books. 

L4 B.I.. B.,P. 0.,81 

See Inspection op Documents. 

[1. li. B., 1 Bom., 496 

— Suit for ad 311 stme 11 .tr of aooount 

of- 

See CoNTBACT Act, s. 265. 

[I. li. B., 0 Calc.,621 

See JuBisDiCTiON of Civil Court— Part- 

NEiisHiP . • .1 Agra, 226 

Suit for dissolution of- 

See Cases under Contract Act, s. 265. 

See Jurisdiction of Civil Court— Part- 
nership . L Ii. B., 7 AIL, 230 

Transfer of share in — 

See Stamp Act, 1879, sen. I, art. 21. 

[I. L. B., 12 Calo., 383 

1. WHAT CONSTITUTES PARTNERSHIP. 

1 . Participation in profits.— 

plication of English law, — 3f. Af, Sf Co,, merchants 
in London, carrying on business with W. N. W. ^ 
Co.f merchants in Calcutta, sought to make the de- 
fendant liable as a partner in the latter firm, under 
a particular memorandum of agreement between the 
members of the firm of W, N, W, 4* Co. and the 
defendant. Held that such agreement did not con- 
stitute the Rajah a partner in or with the said firm. 
Participation in profits does not constitute a partner- 
ship. The question is, not whether the person sought 
to be made liable participated in the profits, but 
whether the trade has been carried on by persons act- 
ing on his behalf. There is no rule of law which 
imposes partnership liability upon a man who ad- 
vances to others money for the purpose of carryi ng on 
their business, and in return secures to himself a 
share of the profits which may arise from the employ- 
ment in the business of the money so advanced by him. 
Pbatab Chundea Sin&h 0. Mollwo, Mabch & Co 

[3 B. Jj. B., A. C., 288 

S. C. Coubt op Waeds V . Mollwo, March & Co 

[12 W. B., 66 

On appeal to the Privy Council, — Held, although a 
right to participate in the profits of trade is a strong 
test of partnership, and there may be cases where, 
from such participation alone, it may, as a presump- 
tion, not of law hut of fact, he inferred, yet whether 
that relation does or does not exist must depend on 
the real intention and contract of the parties. To con- 
stitute a partnership, the parties must have agreed to 
carry on business and to share profits in some way in 
common ; but where a contract is entered into between 
partners and a third person for the protection of that 
person as a creditor, whereby it is agreed that he shall 
receive in consideration of advances commission on the 


PABTNBBSHIF— 

1, WHAT CONSTITUTES PARTNERSHIP 

— continued. 

Participation in profits— cowfiwtwd. 

net profits of the partnership business, and large 
powers of control over the business are given to him, 
but no power to direct transactions, the Court, if satis* 
fied that the contract was one of loan and security, will 
not interpret it as constituting a partnership. In ap- 
plying the English law of partnership to cases in 
India, the usages of trade and habits of business of 
the people of India, so far as they may he peculiar and 
differ from those in England, ought to he borne 
in mind. Mollwo, March & Co., c Court oh 
Wards . 10 B. L. B., 312 : 18 W. B., 384 

[L. B., I. A., Sup. VoL, 86 

2 , Agreement to share profits, — 

Moneif paid as rent to one party , — The parties had 
entered into a contract of partnership to work certain 
supposed mines ; plaintiff to receive a bonus and also 
six-monthly payments as “ rent ” for the land, both 
parties to share the profits and bear the losses ; it 
being stipulated that in case coal should not be disco- 
vered, the bonus, and any sum paid as rent, would be 
refunded. Meld that this was a partnership arrange- 
ment, and the payment of the money which went by 
the name of rent was not as by a tenant to a landlord, 
hut as consideration-money for land forming a portion 
of the capital, Sbbemunjubbb Dosseb v. Poob- 
buttun Dosb • . . .9 W. B., 409 

3, - Contract Act, se, 

239t 240, — Loan of money, — Held, on the construc- 
tion of the agreement in this case, that such agree- 
ment did not create a ** partnership ” between the 
parties thereto, as defined in section 239 of Act IX 
of 1872, but was an agreement of the kind mentioned 
in section 240 of that Act. BHAG-&U Lal t>. ~ 

III. B.,4A11., 

Joint Hindu family.— 

paration among members of, — Circumstances under 
which the Court will infer a partnership between 
members of a Hindu family alleged to have separated. 
Mibsbbeloll V, Ramnabain • • Cor., 68 

6. Aecount.---There 

is no analogy in respect of the manager being liable 
to account between a joint Hindu family and a part- 
nership. Where it was arranged amongst the mem- 
hers of a joint Hindu family that the accounts of a 
banking business cai’ried on by them should be kept, 
on the understanding that the profits when realised 
should be divided amongst the individual members 
in certain proportions, and that the ex{)6n8e8 of each 
member should be credited and charged in the name 
of each member , — Held that this was in the nature of 
a partnership, and an account was decreed. Ran- 
Dasi V , Kasinath Dutt 

[3B.Ii.R.,0,0.,l 

Ancestral business* 
— Account, — An ancestral trade may descend like 
other inheritable property upon the members of a 
Hindu undivided family. The partnership so created 
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1 . WHAT CONSTITUTES PARTNEBSHIP 

— fiondinued. 

Joint Hindu family — condimed, 

or Burviving has many, but not all, of the elements ex- 
isting in an ordinary partnership. For example, tho 
death of one of the partners does not dissolve the part- 
nership ; nor, as a rule, can one of the partners, when 
severing his connection with the business, ask for an 
account of past profits and losses. SAiCAiiBHAi 
Nathttbhai 0 . SoMBSHYAB . I, Xi. B., 5 Bom., 38 

But sec Abhay C hand® a Rot CnowDHET u. 
PTABniOHAK Gbho . . 5 B. 1j. B., 347 

7 , Document creating partner- 

Sllip* — Determination of partnership. -^Wliere a 
document creating a partnership for a particular 
business is silent as to the date at which the partner- 
ship is to commence and end, — Held that the part- 
nership is conterminous with the business for the 
purpose for which it was created. Buddbeenath 
V, ISBBE PeBSHATTB .... COT., 114 

0 ^ Continuing firm,— Par^wer- 

eMp for a fixed term. — Dtath of partner. — Power 
of partner to nominate a successor. — General devise 
not an exercise of power, — JSffect of default in exer- 
cisinff power of nomination , — Good-will . — Valuable 
asset. — F., J., and /S'., being large shareholders in 
the Great Eastern Spinning and Weaving Mills, 
Limited, entered into an agreement in October 1873 
to cause the said company to be wound up and to 
form a new company to take over its assets and 
liabilities, and to cause themselves to be appointed 
agents of tho new company under tho firm of K, J., 
8.t (J* Co., and under that name to act as agents of the 
new company, subject to the terms of the agreement. 
The agreement provided that the firm of V., J., 8., 

Co. should take the agency of the new company for a 
period of thirty years; that of the profits to be 
derived by the said firm out of the agency V. should 
receive 89 cents., J* 31 cents., and 8. 30 cents. ; that, 
in case of a vacancy in the fn^ of F., J., S., ^ Co., 
caused by tho death or retirement of any of the part- 
ners, the nominee of the dying or retiring partner 
should be admitted into partnership, and should re- 
ceive the share of such partner, and should exercise 
all his authority. In pursuance of this agreement, 
the Groat Eastern Spinning and Weaving Mills, 
Liniited, was wound up, and a new company called 
“Tho New Great Eastern Spinning and Weaving Com- 
pany, Limited,” was formed and registered. Both 
the memorandum and articles of association of the 
said new company contained clauses providing that 
the firm of F., J., 8., <5* whatever member 

or members that firm for the time consist of,^ should . 
be agents of the company so long as the said firm ' 
should carry on business in Bombay, or until they 
should resign. The firm of F., J., 8., ^ Co,, having 
been constituted under the said agreement, became 
the agents of the said company, and continued to act 
as such down to the date of the present suit. No 
ofimr business 'was done by the firm, and the three 
partners divided the profits realised by the firm out 
of the agency business in the shares specified in the 
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1. WHAT CONSTITUTES PARTNERSHIP 

’-^continued. 

Continuing continued. 

agreement as above mentioned. F. died in 1874, 
leaving a will whereby, in exercise of the right vested 
in him by the agreement, he nominated and appointed 
his wife K. as his successor in the firm, and she 
accordingly became and was recognised as a partner 
therein. In August 1875 she assigned her interest 
in the firm to JT., and he thereupon became a part- 
ner and received 39 cents, of the profits. In No- 
vember 1876 J. assigni^d his interest in the firm (31 
cents.) to AT. and 8,, of which 21 cents, became the 
property of -BT. and 10 cents, tlic property of /S^.,— the 
firm heucefortli consisting only of these two partners, 
of M’hom the former received in all 60 cents, of the 
profits and the latter 40 cents. In November 1882 
H. died, leaving a will whereby ho appointed his 
wife P, his executrix, and left all his proj>erty to 
her for life, and after her death to his son. The will 
did not refer to the firm, or nominate any successor 
in the partnership. In the present suit B, as executrix 
claimed to be entitled to 60 cents, or shares in the 
firm of F., J,, 8., ^ Co., up to the date of the tes- 
tator’s death, and to a like share in the profits 
earned subsequently to his death, or to he earned 
by the firm so long as it continued to carry on the 
said agency business of the company. The defend- 
ant admitted the right of the plaintiff to the share 
claimed in the profits earned prior to the testator’s 
death, hut resisted her claim to any portion of the 
subsequent profits. Reid (1), on tho authority of 
Beamish v. Beamish, Ir. Rep., 4 JS?g., 120, that the 
testator’s will did not operate as an exercise of the 
power of nominating a successor in tho firm so as to 
make the plaintiff a partner. (2) That, having re- 
gard to the nature of the duties of the firm as agents 
and to the language of the agreement constituting 
tho firm, coupled with the fact that there was no 
capital employed in the business, it must liave been 
intended that, in default of nomination of a succes- 
sor by a retiring or deceased partner, the agency 
should he carried on by the continuing or surviving 
partners in the name of ilu5 firm, and that the inter- 
est of the testator in the linn upon his death there- 
fore survived to tho defendant. Reid, also, that al- 
though the plaintiff was entitled to an account up to 
the date of the testator’s death, she was not entitled to 
a share of the good-will as an asset of the firm. 
The good-will of a firm is attached to tho name, and 
in the present case, by the partnership agreement 
itself, the name was to be used by tho surviving part- 
ners or partner for their own benefit. That arrange- 
ment took away all value from the good-will, if, 
indeed, it was consistent with its being an asset at all. 
Bachbbai V . Shamji Jadowji 

[1. la. B., 9 Bom., 536 

2. RIGHTS AND LIABILITIES OP 

PARTNERS. 

9, > Constructionof deed of part- 

nership. — Agreement to give managing partner 
commission. — Dissolution of partnership, — Loss of 
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FABTNEiBSHIP — eontimled^ 

2. RIGHTS AND LIABILITIES OP PART- 
N E RS— continued. 

Construction of deed of partnership—- 

continued, 

eommUsion on dissolution, — By an agreement) made 
on tlie 10th of January 1857) between K, N, and 
several other persons, it was agreed that they should 
form a co-partnership for the purpose of erecting a 
mill for the manufacture of yarn. The capital of 
the partnership was fixed at R3)00,000) divided into 
100 shares of 113,000 each. By tlie 4th clause of the 
agreement it was provided that, in return for the 
trouble K, N. Inwl been at in establishing the factory, 
“ whatever cotton had to be purchased for the fac- 
tory K, N, was to purchase, and whatever yarn should 
be made in the factory K, N, was to sell, and for 
whatever he should sell on account of the factory ho 
was duly to receive from the co-partnership his com- 
mission at the rate of 5 per cent, during his life- 
time;” and it was also provided that though the 
purchases and sales by the co-partnership should not 
be made through K, N., yet upon the whole amount 
of the sales the co-partnership was duly to pay 5 per 
cent, to AT. N. during his lifetime.” The factory 
was built, and its machinery procured and set up, by 
K, N,, and both financially and otherwise the factory 
was wholly managed by him. Shortly after it com- 
menced to work, it was found that the co-i)artner- 
ship had expended all its capital and was heavily 
involved in debt — incurred by K, N. without the 
sanction of his co-partners, — and that the factory was 
working at a loss ; and at the suit of some of them, 
but against the consent of K, N. and a minority of 
the co-partners, the co-partnership was ordered to 
be dissolved. K, N. then claimed to be entitled to 
compensation for the loss of the commission he 
should have earned upon the sale of the yarn of the 
factory during his lifetime. Held that he was not 
so entitled ; that as between his co-partners and K. N, 
there was no obligation on the former to subscribe 
more capital after the original capital of the co-part- 
nership had been exhausted; and that there w'as no 
implied covenant on the part of the co-partnership to 
continue to work the factory in order that K. N, 
should bo in a position to earn his commission during 
his lifetime. Distinction between right to compen- 
sation for loss of fixed wages, and right to compensa- 
tion for loss of commission, pointed out. When a 
partnership is wound up by the Court, all questions 
arising between the partners out of the partnership 
transactions should be disposed of in the winding-up 
suit. Lalbhai Vallabhbhai v. Kavasji Nana- 
BHAi .... 8 Bom., O. C., 209 

IQ, Fayments made by partners. 

— Presump ti on . — JJisso lulion of par in ership . — Pay- 
ments made by the different partners of a firm are 
presumed to have been made out of the funds of the 
firm where the contrary is not proved by any satis- 
factory evidence ; and when a firm consisting of two 
members is dissolved by the death of one partner, the 
presumption is that the deceased was entitled to a 
moiety of the existing assets. Kbshav Gopab 
Gindb V. Eayapa . .12 Bom., 165 


FABTNBB-8HIP — continued, 

2. RIGHTS AND LIABILITIES OP PART- 
N E US — continued, 

IL Dormant partner, IiiabiUty 

of. — "Bond executed hy one of several partners , — 
Right of creditor. — The doctrine that a dormant 
partner, when discovered, is liable for every debt in- 
curred for the partnership by the active partner, is 
not absolute in the Courts in England, and is not to 
be followed by the Courts of this country, unless 
found in particular cases to be consonant with justice, 
equity, and good conscience. Where money was lent 
on a bond to a " malik and mooktear ” of a factory 
on his personal credit and the security of the entire 
factory, and it was afterwards discovered that other 
parties had a share in the factory, it was held that 
the lender was not entitled to go beyond his contract 
and recover from those other parties personally. 
Nundeeput Mahatah V, Ueqithaet 

[9 W. B., 865 

12, Rill drawn hy 

one partner. — Every one of the partners in a 
mercantile firm of ordinary trading partnership is 
liable upon a hill drawn by a partner in the recog- 
nised trading name of the firm, for a transaction 
incident to the business of the firm, although his 
name docs not appear upon the face of the instru- 
ment, although he he a sleeping and secret partner. 
In order to take a case out of these principles of the 
general law, it must he shown that the holder of the 
hill knew at the time he received it that the transac- 
tion was the private affair of a single partner. Btr* 
KAB8EB Doss V. GhOLAM HoSSEIN 

[13 W. B., F. C., 29 ; 13 Moore’s I. A., 858 

13 , Iiiability of partners on bond 

executed by managing partner.— Where a 
bond is executed by the managing partner in a firm 
within the ordinary scope of a manager’s authority, 
to raise money for the joint purpose of the firm, it 
hinds the remaining partners. Ahmed Hossbin v. 
Kdbnebdan , . . . 24 W, B,, 60 

14 , — Liability of partner for 

purchases made by co-partner out of the 
scope of partnership hvLQineBB,— Application 
of proceeds of sale to pay partnership debts.-^C,, 
the managing member in Calcutta of a firm of which 
B., the other partner, was absent in England, made, 
unknown to B., and without authority from him, 
various purchases from the plaintiff of articles not 
within the scope of the partnership, business. The 
purchases were made as for the firm, and were deli- 
vered on the partnership premises by the plaintiff. 
Subsequently, the goods were taken to C*s house, 
and, together with certain private property belong- 
ing to C.t were sold by auction, and the whole pro- 
ceeds of the sale were paid by C, to a bank in 
Calcutta to the partnership account with that bank 
and were eventually remitted to B. in England as 
from the partnership funds, and applied in payment 
of certain bills of the firm then due. B., on coming 
to Calcutta, took over the mauagement of the busi- 
ness from C. In a suit brought against B. and C, 
for the price of the goods purchased from the plain- 
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l^ABTNERSHIF — continued, 

2. BIGHTS AND LIABILITIES OF PART- 
NERS — continued, 

Xiiability of partner for purohaaeB made 
by co-partner out of the scope of part- 
nership business 

tiff, — Jffeld, both in the Court below and on appeal, 
that JB. was not liable. Mabtin v, Baker 

[15B.L.B.,872 

15 , lilablHty of person joining 

firm as partner*^Where one person joins a firm 
as partner in place of one of the partners, he is only 
liable for the debts of the firm contracted after he 
joined it, unless by speciiil agreement. Gujadhite 
PsBSHAD V. Kuivbya Lall . 8 Agra, 27 

10, — Contract Act, s, 

249, — Section 249 of the Contract Act has no appli- 
cation in cases where by arrangement between the 
parties a person becomes entitled to the profits and 
uable for the debts accruing to and incurred by the 
firm before his admission as a partner. Shewak 
Mahtoon V, St. Joseph . « 9 C. Xi. B., 21 

17 , Partner dealing with Hindu 

joint family. — Dealings among co-partners.— K 
co-partner dealing with an undivided Hindu family 
is, with reference to its component members, in the 
same position that a partner according to English 
law is placed in with respect to his co-partners and 
their representatives. Ramual Thaettbsidas t>, 
Ldtghhiohahd Mukibam . . 1 Bom., Ap., 51 

15 , I . — liien of banian on goods 

under agreement with firm. — Construction of 
agreement. — ^The plaintiff became banian to the de- 
fendants, under an agreement by which he had a lien 
upon all goods ** belonging to ” them in their go- 
downs for balances that might be due by them. Some 
time after the date of the agreement, while there was 
a balance due, the defendants' firm took in a new 
partner. Held that the words “ belonging to " in- 
cluded all goods in. the possession of the new firm 
that came to them in the way of business. Reid, 
also, that the new firm, not having given notice to 
the contrary, must be taken to have engaged the 
plaintiff as banian upon the terras expressed in the 
agreement with the old firm, and to have taken over 
the balance due at the time when the new firm was 
constituted as a debt due by the now firm, Baldro 
Das Agaewalla c. Kaich . 8 B. 1j. B„ O. C.,80 

19 , Power of partner to borrow 

money. — Winding up,— Account.— Suit for disso- 
lution, — Power of partner to mortgage partnership 
land,—T., R., and W,, the owners of a certain 
estate in equal shares, in 1863 entered into a part- 
nership for** the cultivation of tea and other pro- 
ducts" upon such estate. In 1864 S,, E., and I, 
joined the firm. In 1870 M, died ; and in 1871 T, 
purchased the shares of E. and I., and in 1873 of R, 
in 1875 T, gave the Delhi and London Bank a mort- 
gage on such estate as security for the repayment of 
money which he had borrowed from the Bank osteu- 
for the purposes of the estate. The Bank 
‘ s dBcree against him personally for the ^ 


2. RIGHTS AND LIABILITIES OF PART- 
NERS — continued. 

Power of partner to borrow money — con- 
tinued, 

money, in execution of which his rights and interests 
in the estate were put up for sale on the 20th June 
1877 and were purchased by the Bank, which ob- 
tained possession of the estate in August 1877. In 
August 1879 B, and W,*s executor sued T. and the 
Bank, claiming a declaration that they were or had 
been partners with T. in the estate ; that if the part- 
nership should be held to be subsisting, it might be 
dissolved, or that if it had ceased to exist, the date of 
its termination might be fixed, and that in either 
event a liquidator might be appointed to take an 
account, and, after realising assets and discharging 
liahilities, might be ordered to pay them each one- 
third of such balance ns remained. Reid that as the 
effect, of the purcliases by T. in 1871 and 1873 was to 
relieve the estates of R., E., /., and R. of all i)a8t 
and future liabilities of the partnership, in respect of 
which R, and W, still continued as liable as T., and 
to which they would have to contribute to discharge, 
such purchases should be regarded and treated as 
made on behalf of the partnership ; and therefore, at 
the time of the execution of the mortgage of the 
estate, R., W., and T, were interested in the estate to 
the extent of one-third each : that, although T. was 
not authorised, either actually or impliedly, by R, 
and W. to mortgage the estate, and the mortgage 
therefore was not binding on them, yet, as they 
allowed him to conduct the business of the estate in 
such a manner as to make it appear that the control 
and management of it rested with him, and he was 
for all ordinary business purposes their representa- 
tive, R. and W. were bound, in any accounting that 
might take place, to recoup the defendant Bank for 
such advances as were mude to T. for the necessary 
purposes of the estate, in the same proportion as they 
must discharge debts due to other creditors: that 
T. was entitled to be reimbursed such moneys of his 
own as he had expended within the legitimate scope 
and for tlie proper purposes of the partnership as^ 
originally contemplated by the parties. Directions 
to the liquidator appointed how to proceed. Haeei- 
soN V, Delhi and London Bank 

[I. I.. B., 4 AU., 487 

3. SUITS RESPECTING PARTNERSHIPS. 

20. Suit for aooount without 

asking for dissolution.-— Par dissoluble 
at will. — A member of an ordinary trading partner- 
ship, dissoluble at will, cannot, except under special 
circumstances, seek an account without praying for a 
dissolution. Golla Nagabho Shanam v. Kana- 
EALA Gangayya • . . . 2 Mad., 28 

21. Suit for dissolution and an 

account. — Partner seeking to remove attachment 
on partnership property. — The proper course for a 
partner seeking to remove an attachment on partner- 
ship property in execution of a decree against one 
partner only, is to sue fur a dissolution of the partner- 
sliip and an account, with a view to ascertain the 
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9. SOITS UBSPECTINQ PABTNEB8H1PS 

— eontiatied. 

Suit for dissolution and an account— eon- 

timed* 

amount due to the partner in execution against whom 
the partnership property is attached. Eauimbhai o. 
OoirSBBYATOB OB FOBBSTS 

[I. Ii. 4 Bom., 222 

22. Suit by partner against oo- 

partner.— /of* share of profits. — A member of 
a subsisting partnership is not in a position to sue 
his partner, still less one of his alleg^ partners, for 
the profits which had up to a particular time accrued, 
but he must, if he desires relief, sue in the ordinary 
%vay for an account. Doyabam Luskubke v. Soo- 
XHANUH • • • . • 16 W. B., 141 

23. — Suit for general adjust- 

ment of account. — In disputes between partners 
respecting their accounts, the plaintifP should so 
frame his suit that there may bo a general adjust- 
ment of the partnership accounts. A particular item 
or claim should not be made the subject of a distinct 
suit. SooirjDBB Bibbb v. Kqilloo Moll alias 
Bam Lalii « . • • .2 If* 00 

24. Suit against co-partners 

for money deposited and profits . — Necessittf 
for taking accounts. — In a suit against co-paitners in 
a joint firm to recover money deposited as plaintiff’s 
share, and to have accounts* rendered of the profits, 
before any order can be made to the effect that the 
plaintiff is entitled to be paid by any one of his part- 
ners or out of the assets of the firm the actual money 
advTinced, the whole accounts of the firm ought to be 
taken, and the ultimate liability of each of the part- 
ners ascertalued. Ealbe Chubn Sahoo v. Bam 
Lall Sahoo . . . . 21 W. B., 300 

26, — Suit for contribution among 

partners. — Transactions by some only of partners. 
— Obligation to ask for account of partnership deal- 
ings. — Four members of a partnership consisting 
of seven persons borrowed certain sums on ac- 
count of the partnership for which they gave their 
joint and several promissory notes on which decrees 
were afterwards obtained against them. In a suit for 
contribution brought by one of the four members 
against the others, as having paid more than his share 
under the joint decrees, — Meld that the -giving of the 
promissory notes was not a partnership transaction 
so as to debar the plaintiff from a suit for contribu- 
tion without asking for an account of the partnership 
dealings. Doyal Jaibaj v. Khatav Ladha 

[12 Bom., 97 

26, Suit on agreement in nature 

of partnership deed, — Suit by one party for his 
share. — An agreement was entered into whereby the 
defendant undertook to pay to the plaintiff and two 
. other co-creditors of an insolvent a share in any sums 
^hich he might recover from the insolvent in consi- 
deration of receiving a share in any sums which 
might be recovered by the other creditors. In a suit 
by one of tlie persons in whose favour tlie agree- 

IV 
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8. SUITS UESPECTINO PAETNBESHIPS 
-—eontinued. 

Suit on agreement in nature of partner- 
ship deed— 

ment was passed, without making the others jiarties, 
against the person who executed it, to recpVer hia 
share, it was held that the suit was not maintainaWe, 
as it could only be brought as a suit between partner| 
for an account, and the result of all the partnen^ip 
transactions must be brought at once under the view 
of the Court. BHAaTiuAs Bhauvandas v. Oliver 

[9 Bom., 418 


27. — — Suit based on rights of 

deceased partner. — Adjustment of partnership 
accounts.-^Payments by partners, F resumption as 
to, — Fartnership property . — A suit based on the 
right of a deceased partner cannot be limited to a 
dmnand for his share in the proceeds of property 
alleged to have come into the possession of the part- 
nership during its existence. The agreement on 
which the partnership was formed, the amounts 
advanced and drawn out by the several partners, and 
the suhsistiiig liabilities and assets, if any, must all 
be taken into account, and the suit must demand 
such a sum, if any, as, on a general account, and an 
account between the deceased partner and the co- 
partnership, being taken, shall appear to be duo. 
Principle on which the account of a dissolved partner- 
ship should he adjusted, explained. Ekbhav Oopal 
Ginde V. Rayapa • • .12 Bom., 166 


28 . Suit against one of several 

partners for money lent.— Forw of suit.-^A. 
was partner in an indigo concern in the name of his 
son. In his own name A. lent moneys to tlie concern 
for the purpose of carrying on the business, and 
each partner was to be separately liable for the 
moneys advanced in proportion to his share in the 
concern. In a suit against one of the partners for 
his proportion of the moneys so lent, — Meld that the 
plaintiff could not sue for those moneys on the foot- 
ing of a mere creditor, and that the suit should so 
framed as to determine the profits or losses of the 
concern, and whether any and what assets would be 
available to each partner to liquidate, the loan in pro- 
portion to his share. Chfndbb Sikhub Biswas ij. 
1? AiLT UmraTT flHKTLTTNaBB . 1 O. Jj. J*., 04D 


29 Suit by representative of a 

deceased partner for a share of a a|>eo^ 
asset of the partnership recovered after the 
risbt to a general partnership account is 
barred.— A suit may be brought by the represent- 
ative of a deceased partner against the surviving 
partner of a firm to recover a share in a sum receiv^ 
W the surviving partner in of a. partoership 

transaction within the period of limitation, although 
a suit to take partnership accounts generally would 
bo S. J.. the plaintir. father, sad the d^ 

fondant B. were partners in the firm of Hormusji 
and Eustomji which carried oii business in China. 
In the year 1862 the firm of JV. K. f Co. was largely 
indebted to the firm of Hormnsji and BustomjL 
At the end of that year the latter firm ceased to do 

6: 
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A SUITS RESPECTING PARTNERSHIPS 
-^continued, 

Suit by representative of a deceased 
partner for a share of a speciflo asset 
of the partnership recovered after the 
right to a general partnership account 
is bAvred—coniimied, 

•bufimess, but no formal dissolution of tbe partner- 
sbip ever took place. In 1869 the defendant JR, filed 
a suit (No* 461 of 1869) in the High Court of Bombay 
in his own name and that of M, J,, his former part- 
ner> against the firm of N, K, 4“ Go., for an account 
of the dealings of that firm with the firm of Hormusji 
and Eustomji, and by a decretal order dated 19th 
March 1870, the suit was referred to the Commis- 
sioner to take the accounts as prayed for. On the 
17th December 1872 JET. J, died at Hongkong intes- 
tate. On 22nd February 1873 the defendant 5. 
assigned to the second defendant W, for H20,000 the 
claim of the firm of Hormusji and Rustomji against 
the firm of JV. JT. 4* Co. The plaintiff did not know 
of this ari'angement, and he only became aware of it 
in 1880. The plaintiff alleged that of the said sum 
of B20,000 the second defendant W. para to the first 
defendant M. 1110,000 in 1878, and for the remain- 
ing RlO.OOO gave a promissory note payable in July 
or August 1881. The plaintiff took out letters of 
administi ation to his father if. J"., and brought this 
suit on 16th July 1880, claiming a moiety of the 
R10,000 already paid by the defendant W. to the 
first defendant JR., and praying that he might be de- 
clared entitled to a moiety of the remaining sum of 
H10,000 payable by the defendant W., and that the 
same, might be paid over to him. The defendant R. 
alleged that he had assigned the claim against the 
firm of y, K. 4* Co, to the defendant W., and had 
received the consideration for such assignment in 
February 1873, and contended that If the plaintiff 
had ever any claim to any portion of the said money 
(which he denied), such claim was barred by limita- 
tion. He also alleged that he had carried on the suit 
No. 461 of 1869 without any assistance from the 
plaintiff’s father U. J,, or from the plaintiff, who, 
although applied to, refused to assist him, and he 
submitted that under no circumstances was the 
plaintiff entitled to any of the moneys claimed by him 
without giving credit to the defendant for his (plain- 
, tiff’s) share of the expense of prosecuting the said 
suit, and for the amount of proper remuneration to 
the defendant for the time and labour bestowed by 
him in the said suit. He also claimed that the part- 
nership accounts of the firm of Hormusji and Rus- 
tomji should be taken, and alleged that on such ac- 
counts being taken a large sum would be found due 
to him from the partnership. The second defendant 
W* paid into Court the R10,000 due on the promis- 
sory note above mentioned, and was dismiss^ from 
the suit. At the hearing the Judge found that, oi 
the other moiety of the consideration for the assign- 
ment of February 1878, a sum of R1,000 was paid 
by the defendant W, to the defendant JK. on January 
1878, and a sum of R6,000 on September 13, 
f 1879^ Held that the suit was not barred by limita* 
tipn in respect of the said sums of H1,D00, B6,000, 


I PABTISTEBSHIF— fon/iiwwd. 

8. SUITS RESPECTING PARTNER«!H1FS 
’^ooniinved. 

Suit by representative of a deceased 
partner for a share of a specific asset 
of the partnership recovered after the 
right to a general partnership account 
is barred — continued, 

and RIO, 000, and that the plaintiff was entitled to 
recover a half share of these sums from the defend- 
ant R., dedu(;ting all sums expended by the defend- 
ant in the prosecution of the suit No. 461 of 1869,— 
no allowance, however, being made to him as remu- 
neration for conducting the suit. JSeld, also, that 
the defendant might deduct the amount (if any) 
which might be found due to him on taking the part- 
nership accounts, although a separate suit for such 
account would be barred by limitation. Mebwaitji 
Hobmusji V, Rustomji Burjobji 

[I. li. B., 6 Bom., 628 


4. DISSOLUTION OF PARTNERSHIP. 

80. Ground for dissolution.— 

Adultery of partner with wife of co-partner.'-^ 
Adultery of one partner with the wife of his co-part- 
ner is a sufficient ground for dissolution of the part- 
nership. Abbott v. Cbump « 5 B. L* B., 108 

8L Death of partner.— Deed of 

partnership . — Contract- Act, s. 253, cl. 10 . — ^Where 
one party {A.) advanced money to others to carry on 
business, and an instrument was executed whereby 
the latter agreed and bound themselves to account 
yearly to the former for a share of the profits, the 
transaction was held to amount to an agreement that 
A. should he a party to the business tanto. Meld 
that by the operation of the Contract Act of 1872, 
section 253, clause 10, the partnership between A, 
and the others was dissolved by the death of A., and 
that the representatives of A., by receiving, some six 
months after his death, an account with a portion of 
the money advanced and of the profits, did not re- 
constitute partnership, but rather indicated an oppo- 
site intention. Pbxb Mahomed v, Nbbjan Bibbe 

[25 W. B., 49 

82, Assignment of share in 

partnership. — Contract Act, ss. 253, cl, 6, and 
265. — Introduction of a new member into firm , — 
Suib for an atcount , — The effect of claule 6 of sec- 
tion 253 of the Contract Act is not to render an as-‘ 
signment of a share in a partnership concern illegal 
or void as between the parties to the assi^iment, but 
only so far void as between those parties and the 
other partners as to cause an immediate dissolution 
of the partnership. If no assent is given by the 
other partners to the assignment, the assignee is on 
dissolution at liberty to sue for an account and for 
distribution, not as a partner, but as assignee of the 
right of his assignor in the partnership property* 
Section 265 of the Contract Act commented on* 
JuG&UT Chundbb Dutt V. Rada Nath Dhub 

[L L. B.,10Ciao.,669 
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4* DISSOLUTION OF PAETNERSHIP— con- 
tinned, 

Rigiit of co-partners to 

dissolve. — Menunciation of right, — A contract be- 
tween a jmrtner and his co-partners for remuneration 
to the former for the management of the partnership 
business by a commission on the sale, daring his 
lifetime, does not, in the absence of any express 
agreement to that effect, imply a renunciation of 
the right of the co-partners to ^ssolve the partner- 
ship if they find that it cannot be carried on except 
at a loss : nor does it imply an obligation to pay the 
managing partner compensation in case the partner- 
ship is dissolved for that reason. JRhodes v. Forwood, 
L, J2., 1 Ap., Ca., 256t referred to and approved. 
COWASJBB NaNABHOT V LaLBHOT VrrLLUBHOY 

[I. Xu B.. 1 Bom., 468 ; 26 W. B., 78 
I<.B.,3I. A., 200 

34 . ]!9‘otioe of dissolution.— 

litg of members for payment to partner retiring 
without notice. — Partners must, on dissolution of 
partnership, give full and fair notice to their custom- 
ers of such dissolution, or otherwise be liable to them 
for all payments made by them to one partner in the 
belief that ho represented the firm, Shewraiit v. 
Kohomutoollah . , . W. B., 1864, 94 

85. Contract Act 

{IX of 1872)t s, 264, — Section 204 of the Contract 
Act is not intended to be an exhaustive exposition on 
the question of notice of a dissolution of j)artner8hip. 
The mode of notification of dissolution required in 
the case of old customers, who arc known to the firm 
as having, dealt with it, is an express or specific notice 
by circular or otherwise. But in the case of the 
general public the most effectual public notice which 
can reasonably be given is requisite. Roop Chnnd 
Fundit v. Madhub Chunder Rose, I, L. JR., 8 Calc,, 
681, note, overruled. Chundbk Chttbn Dutt v. 
EduiiJBB Cowasjbb Bijneb 

[I. Xu B., 8 Calc., 678 ; 11 C. B., 225 

30. Fffect of dis- 

solution as against party without notice. — Held 
that dissolution between the meinbers of a carrier’s 
firm, or exclusion of one of the members thereof by 
others in virtue of a partnership agreement would 
not operate against a third party (a consignor) who 
had no knowledge of it, and who in his dealing with 
the firm, in the absence of any notification of change, 
supposed that the partnership continued unaltered as 
to its members j and that such dissolution or exclu- 
sion would not exempt the retired member of the 
firm from liability to the consignor’s claim, unless it 
be shown that the latter was aware of the fact of 
the former having ceased to be a member theixjof. 
OtTKCA Eam V. Gunga Dhub . I Agra, 198 

37, Contract Act, 

s, 264, — Sleeping partner, — A„ B., and C, trailed 
together in partnership as B., C., Co., A, being a 
sleeping partner. After the partnership was dis- 
solved, B, and C, continued to trade together under 
the. same name and incurred debts to tlie plaintiffs, 
who sued to recover the amounts from A,, B., and C 

TV 


P ABTBlQBSHIP-^ooiit^fied. 

4. DISSOLUTION OF PARTNERSHIP— con- 
tinned. 

BTotioe of dissolution— 

The plaintiffs had not dealt with the old partnership 
nor received notice of its dissolution, and it was not 
alleged that they knew of A*s previous connection 
with it. B[eld that the suits did not lie against A* 
IlAMASAMI V. EadAB BibI 

[LIi.B.,9Ma(i,492 

6. PROCEDURE. 

38 . Suit to close partnersliip 

transactions. — Issues.^ Civil Procedure Code, 1877, 
8ch, ly, forms 132, 133. — Accounts, Decree for . — In 
a suit for an account of partnership transactions, the 
Subordinate Judge, in whose Court the suit was in- 
stituted, framed certain issues with the object of as- 
certaining who managed the business ; with whom the 
partnership property was; whether the defendants 
ought to account; wliat was the capital, and what 
the expenditure and profits of the firm; and after 
taking evidence on these points, dismissed the suit. 
Held that the Subordinate Judge should have 
followed the course pointed out in forms 132 and 
133 of schedule IV of the Civil Procedure Code, 
and at the first bearing should have determined 
whether there had been a partnership; what were its 
conditions ; was it dissolved, or ought it to be dis- 
solved ; and who were the parties interested, and in 
what shares : and upon determining these questions, 
should have directed accounts to he taken ; and after 
the accounts had been taken, should have made a 
final decree. Ram CiiUNi>Ba Shaha i>. Mahiob: 
CuuKDBB Babieya • 1. Ii. B., 7 Calc., 428 

[9 C. Ii. B., 157 

PABT3NBBSHIP PEOPBBTY. 

1. Theft. — Fraudulent removal of. 

— Penal Code, ss. 378,405, and 424. — Criminal mis- 
appropriation and breach of \iTust. — K., the servant 
of A. and others, partners, was coming out of the 
Small Cause Court with some hooks belonging to 
the partnership shop, wdien A. took them from him 
and kept thcmi, saying they w^rc his, and refused to 
give them up. The Magistrate found A. guilty of 
theft under section 378. Held, the conviction could 
not be sustained : the possession of K. w'^as the posses* 
siou of A. and the partners, and A. could uot\hero- 
fore he convicted oI theft. Queen v. Allah Bubsb 

[6 B. li. B., Ap., 133 : 13 B. U B., 310, note 

S. C. Kbamuddin V, Allah Buksh 

[16 W. B., Cp., 51 

2 . Criminal misappropriation. 

— Misappropriation of partner ship property, —-Penal 
Code, s, A partner who dishonestly misappro- 
priates or converts to his own use any of the partner- 
ship prop<‘rty with which he is entrusted, or which 
he has dominion over, is guilty of an offence under 
section 405 of the Penal Code. Queen «. Obkot 
C ooMAB Shaw. In thb mattbe or thb pbtisjon 
OB Nagbnhba Lal Chattbbjeb 

[13 B. L. B*, P. B,, 307 ; 21 W. B„ Cr^ 58 

6z2 
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PASvxnsBSHiF 

S. Crixninal breach of trtist— 

Memoval of fo/rtnership proporiy, — Penal Code, e, 
424 * — Also a partner who fraudulently removes part- 
nership property is guilty of an offence under sec- 
tion 424, Penal Code* QtrrsN r. Goub Binodb 
Butt 

[18 B, la R, 808, note : 21 W. E, Or^ 10 

PAETETBESHIP PROPERTY, INTER- 
EST IN— 

See CoTmx Fsas Act, boh. 1, ol. 12. 

[L Ii. R., 1 Calo^ 168 

PARTY WAliIi, MABHiITY OP AE- 
JOINING OWNER POR COSTS OP— 
See Buildihgs bebctbp bt abjoiniko 

OWNBBS • I. Ii. 8 Bouu, 188 

PASSENGER BY RAIIi. 

See Railway Act, 1879, ss. 17, 81. 

[I. Ii. B., 12 Calc., 192 
See Railway Company. 

[1. la R., 1 Bom., 25 

PASTURAGE, BIGHT TO— 

— Orating* — Bombay Act 1 of 1865, 

e. 82 , — “ Village oattle ** — Plaintiff erected a hut on 
public ground in a village in the district of Thana, 
and lived there annually for a few months while his 
cattle grazed on the public grazing ground in that 
village. He was not the owner or lessee of any land 
in the village. On being prevented by the Collectoi 
of Thana from thus grazing his cattle, plaintiff 
brought a suit against that officer for a declaration 
of his right to graze his cattle within the limits, not 
only of that village, but of any other village in the 
district of Thana. Meld that plaintiff was not entitled 
to any such right. The phrase ** village cattle'' in 
seclaon 32 of Bombay Act I of 1865 does not include 
the cattle of any roving grazier who may choose to 
squat for a few months on the public ground of a vil- 
lage. That Act does not vest the right of sanctioning 
such a diversion of the village grazing ground in the 
villagers themselves, but in the Revenue Commission- 
er, whose consent must be obtained. Collbctob op 
Thaka V, Bal Patel . I. li. B., 2 Bom., 110 

PATENT. 

Infringement of— 

See Limitation Act, 1877, aet. 40 (1871, 
AET. 11) • • L Ii. B., 8 Calo., 17 

Suit for account of proffta of— 
See Limitation Act, 1877, aet. 40 (1871, 
AET. 11) . . 1. 1,. R., 8 Calc., 17 

Suit for Infringement of pa- 

Act XV of 1859, 8, 25, ’^Substantial differ^ 
in maehinery, — Injunction, — Damages andcm^ 
^unt of promts , — The fact that a machine has been 
several times improved since the original patent was 
cbtttined is no argument against its being a useful 


PATENT.— Suit tov infringement of pataut 

— continued, 

invention within section 25, Act XV of 1869, Gm- 
ningtony, NuUal,L, B„ 5 M, L,, 205, followed as to 
the test of ** novelty" in an invention. In deciding 
whether a machine, patented as an entire invention, 
is an imitation and piracy of another machine pre- 
viously patented as an entire invention, the question 
is, Is the latter patented machine substantially the 
same as the earlier one P The fact of considerable 
differences existing in the several parts of the two 
machines will not prevent the later machine from be- 
ing as a whole a copy of the earlier one ; even where 
an exclusive privilege might have been acquired had 
the alterations in the later machine been claimed as 
improvements on the earlier one. Clark v, Adne, 2 
App, Cas,, 815, followed. Where a patent has been 
obtained for a machine which the patentee subse- 
quently somewhat improves, a subsequent specifica- 
tion claiming the improved machine as a novel com- 
bination is bad, though the improvement might be 
claimed and protected as such. Where a new ar- 
rangement of the parts of a machine is claimed as 
an improvement, the arrangement must be elearly 
descril^ in the specification. The mere substitution 
of one mechanical equivalent for another already in 
nse will not protect it. Where a case of infringement 
of a patent has been made out, an injunction will fol- 
low as a matter of course. A plaintiff cannot pray 
for an account of profits and for damages. He must 
elect between the two remedies. If the plaintiff 
elects to take an account of the profits, such accounts 
will only bo carried back to the period of one year 
before the filing of the plaint, in accordance with Act 
IX of 1871, article 11. Kxnmond v. Jackson. Kin- 
MOND 0. Lawbib . . . 1 C. Ij. B., 66 

2. Act XV of 1859, 

s, 28, — Measure of damages, — Evidence of parti* 
culars, — Reid by the Court, in a suit 'under Act 
XV of 1859 for the infringement of a patent, where 
the plaintiff had been in the habit of licensing the 
use of his invention, that the loss of the amount 
paid for such license was the measure of damages. 
Per Spankib, J, — The meaning of the words "pub- 
licly or actually used" in section 23 of Act XV of 
1859 discussed. Meld per Spankib, J. — That, where 
the defendant did not allege in his written statement 
that the invention was publicly used at certain places 
prior to the date of the petition for leave to file the 
specification, but was allowed to give evidence that 
the invention was so used at such places, the plaintiff 
was not bound before trial to have called upon the 
defendant to supply the particulars as to such places, 
and such evidence was not admissible. Shbbn v, 
Johnson . • • . L Ia. B., 2 AH., 868 

8, Particulars of in* 

fringements. Sufficiency of, — Practice, — Act XV of 
1859, 8. 84 , — In a suit for the infringement of certain 
inventions the plaintiff did not, as required by section 
84 of Act XV of 1859, deliver with his plaint parti- 
culars of the breaches complained of in the suit. In 
his plaint, after describing his inventions, he alleged 
generally that the defendant had made and ushI 
them at a certain place without his license. Meld 
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FA^mra.^Suit for infringement of patent 

•^cantinued, 

that^ as required by section 34 of Act XV of 1869, 
tbe plaintiff should have delivered with his plaint 
particulars of the breaches complained of ; that the 
general allegation as to infringement contained in 
the plaint did not amount to such particulars ; and 
that under these circumstances the plaintiff came 
into Court with a case which could not be tried. 
Pbtman V, Bull , , 1. Ij. B., 5 AIL, 371 

In the same case, on appeal to the Privy Council, — 
Meldy the sole object of Act XV of 1859, section 84, 
corresponding with section 41 of the English Patent 
Law Amendment Act, 1852, is to give the defend- 
ant fair notice of the case which he has to meet, 
and it is quite immaterial whether the requisite in- 
formation be given in the plaint itself or in a se- 
parate paper. Particulars of breaches must be dis- 
tinguished from particulars of objections for want of 
novelty. In the latter case the particular instances 
may not be within the knowledge of the patentee 
and must be specified : in the former the defendant 
must know whether and in what respect he has been 
guilty of infringement. Where three patents of the 
plaintiff all related to one article, — a kiln for burning 
bricks, — and the second and third in date were for 
improvements upon the invention specified in the 
first, and the plaintiff alleged a particular kiln con- 
structed and used by the defendant, and in his plaint 
not only referred to his patents, but indicated in 
the case of each of them the infringements of which 
he complained,— ATsW, reversing the decision of the 
High Court, that this was a sufficient compliance with 
the Act. Talhot v. La Roehs, 15 C, B., 310; and 
Needham v. Oxley^ 1 E, ^ M„ 24S, approved. 
LsnaABD V, Bull • • Ij. B., 13 1. A., 134 

[1. li. B., 9 AIL, 181 


PATENT ACT, 1859. 

See Limitation Act, 1877, art. 40 (1871, 
ART. 11) , . L I*. B., 3 Calc,, 17 


PATHi OP VIIiXiAGB, SUIT FOB DB- 
CliABATION OF BIGHT TO OFFI- 
CIATE AS— 

See Pensions Act, 1871. 

[L li. B., 1 Bom., 631 


PATNI TENURE. 

See Cases under Sale tor Arrears or 
Bent. 


_ Hereditary interest— Coa- 

9truetion * — The words patni tenure ** pHmd facie 
convey an hereditary and transferable interest in 
land. Tarini Charan Ganguli v. Watson 

[3 B. I#, B., A. C., 437 : 12 W. B., 413 


% Eivision or transfer of patni 

talooB.— A patni talook cannot be divided except 
by an act of the zemindar, or by an act recognised 
by him. .A patnidar may generally transfer his 
tenure without the consent of his zemindar, but he 
can only do so in toUdo, and the transfer of a portion 
in no way affects the existence of the patni in its 


PATNI TENURE.— Bivision or transfer, 

of patni talook 

entirety or the rights of the zemindar, JUDOO NatH 
SllAHANA f>. JADUB ChURN ThaEOOR 

[UW.B.,294 

8. Suit by grantor of patni 

pottah as ijaradar of share in semindari.— 
Suit to set aside patni.-— One of several grantors of 
a patni pottah cannot get rid of the patni as to a 
share in the patni by a suit, as ijaradar of that share, 
for rent against the ryots. The patni must be up- 
held until set aside by a regular suit. Raj Chun- 
DEB Bor Chowdhby e. Unnod a I^rshad Moo- 
kbbjbe 17 W. B., 221 

4 , Separate payments of rent 

and separate registration by patnidar.— 
Cancellation of lease . — The fact of a patnidar hav- 
ing made separate payments of rent, of having re- 
gistered his name with each of the sharers, and of 
being prepared to enter into a fresh engagement with 
one of them, does not amount to a cancellation of 
the original lease and substitution of a new lease, 
Sham Chand Hitter v. Juggut Chunder Sircar 

[22 W. B., 60 

Mohadbb Mundul c. Cowell 

[15 W.B.,446 

5 , Suit by semindar to set aside 

patni lease,— as between patnidar and 
under-tenants of setting it aside with mesne profits^ 
— Where a landlord (patnidar) and his tenant were 
defendants in a suit by the zemindar for sotting 
aside the patni, and both were by the decree made 
liable for the mesne profits which the tenant even- 
tually paid out of his own pocket , — Se Id that the 
effect was to cancel all relation of landlord and 
tenant between them, and to give the tenant a right 
to receive back what he had paid. Barhal Moneb 
Bobsee V. Brojendro Gopal Bor . 23 W. B., 303 

A Befrisal of patnidar to give 

security. — Inability to collect rents owing to 
zemindar in consequence withholding amaldastah. 
— If, by reason of the patnidar not giving security 
the zemindar withholds his amaldastak, and also 
abstains from availing himself of the power which 
the law gives him of collecting the rents himself, it 
would be inequitable to allow him to recover from 
the patnidar the rent which the withholding of the 
amaldastak has prevented his collecting. BZDHOO- 
MOOKHi Debi 9. Nilmoney Sxng Deo 

[10.1i.B.,4d4 


PATNIUAB, BIGHT OF— 

See Abatement op Bent, 

[B. Ii. B„ Sup. Vol., 70 
1 W. B., 299 
2 W. B., Act X, 30, 47 


PAUPBE-SUIT. 


Col. 


1. Suits 

2. APPEALS 4844 
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7A'0FJBR«S17I!r--coii^tmt04l« 

See Appbai. to Pbitt CoirirciL— Praotiob 

AND PbOOBDITBB — LbAVB TO APPEAL. 

[1 W. B., P. O., 29 ; 4 Moore’s I. 114 

8 W. R., 4 

Setf COMPBOIIISB — CoNSTEtrOTION, En- 
POBCING-, EpPBCT op, AND SETTINO 

AstDE Deeds op Compeomise. 

[7 W. R., P. O., 29 ; 4 Moore’s I. A., 114 

See Dbobbb — Ajwjbeation oe Amendment 
OP Decbbb . . 2 C. L. R„ 461 

See Limitation Act, 1877, s. 4 (1871, s. 4). 

[I. L. B., 2 Calc.. 889 

I. L. R., 1 AIL, 230 
I. li. R., 2 All., 241 
I. L. R., 2 Mad., 280 
137. R., P, B., 63 ; Marsh., 174 
I. Xi. R., 6 Oalc., 807 

See Limitation Act, 1877, arts, 171, 
171 A, AND 171 B. 

[I. li. R., 7 Bom., 378 

See Review — Oedees Subject to Re- 
view . . 6 B. li. R., Ap., 29 

[6 B. Ii. R., 318, note 
L Ii. R., 4 Bom., 414 

1. SUITS. 

- Continuation in formd pan- 

Xieris of suit commenced in ordinary form. 
— (7«t»7 Frooedure Code, 1859, ss, 297 t310 , — The 
power of the Court to allow a suit to he instituted in 
formd pauperis includes the power to allow a suit to 
be continued as a pauper suit after it has been com- 
menced in the ordinary form. Niemul Chandba 
Hookjbbjbb V, Doyal Nath Bhuttachabjeb 

[I. Ii. R., 2 Calc., 130 

Rbvji Patil V. Saehabam 

[I. Ii. R., 8 Bom., 616 

2, Pauper defendant.— Civil 

Frocedure Code, 1877, chap, XXVI, ss. 401'>dl5. 
— Although Chapter XXVI of the Civil Procedure 
Code only provides for suits to be brought by a 
pauper, the Court has power to allow a defendant to 
defend in formd pauperis, Dooega Chubn Doss v, 
Nittokally Dosseb • I, Ii. R., 6 Calc., 819 

[6 C. Ii. R., 120 

3 , Suit by next friend.— Near# 

friend a pauper, — Infant , — A suit can be brought 
in formd pauperis by a next friend who is also a 
pauper. Golaupmonbb Dosseb v, Peosonomoyb 
Dosseb 11 B. Xi. R., 373 

4, — Minor,^Next 

fH^nd a pauper, — The rule of English practice 
winch prevents a minor from instituting a suit in 
f^rmd pauperis through his next friend, unless he 
gives proof not only that he is himself a pauper, but 
that the next friend is a pauper, and that he cannot 
get any substantial person to act as liis next friend. 
Is not to be found in, or deduced fi’om, the provi- 

' t^ns of the Civil Procedure Code. Ybnkatanaea- 
r, Acbbmma . , I. Ii. B., 8 Mad., 3 


PAUPBB-SUIT— 

1. SUITS — continued, 

6. Bepresentative of pauper.— 

Right to carry on suit, — There is no necessity for an 
inquiry whether an alleged representative of an ad- 
mitted pauper is a pauper or not. The Court, if 
satisfied that ho is the legal representative, ought to 
admit him to carry on the suit. Bhagbut Dobs 
V, Buloeam Doss . . .3 W. B., Mis., 20 

3 , Pauper administrator. — 

Civil Frooedure Code, 1882, s, 401, — The administra- 
tor of the estate of a deceased i)er8on may apply to 
sue in formd pauperis under the provisions of Chap- 
ter XXVI of the Code of Civil Procedure, 1882. 
In eb Bill . . . I. Ij. B., 7 Ma^, 890 

7. Presentation of petition to 

sue in formal pauperis. — Civil Froaedure Code, 
1859, s, 301 and s, 17. — Held that section 301 of Act 
VllI of 1850, requiring the petition for permission 
to sue in formd pauperis to be presented by the peti- 
tioner person, is imperative, and must be held to 
control the jirovisions of section 17 of the same Act. 
Ex PASTE Devgib Guru Sumbhagie 

[4 Bom., A. C., 91 

^ Authorised agent.— 

Civil Frocedure Code, 1859, s. 301 . — A vakeel may 
be a ** duly authorised agent,'* within the meaning of 
section 301 of the Code of Civil Procedure. Ki- 
SHOEEB Mohun Bose u. Goub Moneb Dossee 

[16 W. B., 198 

9 , Presentation of plaint.— Li- 

mitation. — Suit when to he considered as commenced, 
— In calculating the period of limitation in a case 
where it is sought to extend the time by reason of a 
pauper suit having been commenced, the suit is com- 
menced for this purpose when the plaint is presented 
to the Court, and not merely at the date of its allow- 
ance. Sbbtaeam Gowbb V, Goluoknath Dutt 

[Marsh., 174 

Goluoknath Dutt v, Sbbtaeam Go wee 

[W. E., P. B., 63 : 1 Ind. Jur., O. S., 66 

1 Hay, 378 

ViNAYAK K. Dhavle V. Bhau B. Samvat , 

[4 Bom., A. C., 39 

10, Civil Frocedure 

Code, 1859, s. 308. — Limitation, — Where an appli- 
cation for permission to sue in formd pauperis is 
numbered and registered, and deemed to be the 
plaint ill the suit, not in consequence of proof of the 
plaintiff's pauperism, but in consequence of his aban- 
doning his claim to sue as a pauper and paying for the 
stamps required for the institution of the suit, the 
date of such payment, and not the date of the appli- 
cation, must be taken, in computing the period of 
limitation, to be the date of the presentation of the 
plaint and the institution of the suit. Skinnbe v, 
O^DE . , • . I. Ii. B., 1 AIL, 280 

11, JEnquiry into pau- 

perism. — Civil Frocedure Code, 1859, s, 310. — Li- 
mitation Act, 1859, s, 14, — Deduction of time.'^ 
Fresentation of plaint in wrong Couri,-^InstUution 
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PAtyPEB-SUlT~*ooii<ijiie«(f, 

1. SUITS — continued. 
Presentation of plaint — continued, 
of suiL^Tlie plaintiff applied by petition, on 20th 
February 1873, to the Subordinate Judge of Meerut 
for leave to sue in formd pauperis. The petition 
contained, a statement of the claim^and such parti- 
culars as are required in a plaint, and a prayer that, 
as part of the immoveable property claimed was situ- 
ated in the Punjab, the Subordinate Judge would seek 
the necessary sanction to give him jurisdiction. The 
Subordinate Judge, considering that the suit should 
be instituted in tlie Delhi district, rejected the appli- 
cation. On 3ril March the plaintiff presented tho 
petition to tho Deputy Commissioner of Delhi, and 
was admitted by that olheer to sue as a pauper. The 
Deputy Commissioner having apidied for sanction to 
try tho suit, the High Court, North-Western Pro- 
vinces, and the Chief Court of the Punjab, considered 
it advisable that the suit should be tried at Meerut ; 
and on 10th June 1873 the Deputy Commissioner 
returned the petition for presentation in the proper 
Court in the North-Western Provinces. On 19tli 
July the plaintiff presented it to the Subordinate 
Judge of Meerut, who received and registered it as 
a plaint. On 10th November the defendants died 
written statements, wherein they urged that the 
plaintiff ought not to be allowed to sue in formd 
pauperis until ho had proved his pauperism in the 
Subordinate Judge^s Court. Upon this the Sub- 
ordinate Judge threw out the suit, holding that 
he had no jurisdiction to admit it. Held that the 
Subordiaate Judge, if he regarded as ineffectual the 
order of the Deputy Commissioner admitting plaintiff 
to sue as a pauper, should himself have entered into 
an inquiry into the plaintiff's pauperism, and not 
have thrown out the suit. Meld, also, that the pro- 
visions of section 340 of Act VIII of 1859 were not 
applicable to the order of the Subordinate Judge 
refusing to allow the plaintiff to sue as a pauper, as 
he pronounced no opinion on the point. Meld, also, 
with reference to the question of limitation, that the 
time during which the suit was pending in the Delhi 
Court should be deducted in computing the period 
of limitation. Semble, — That the order admitting tho 
plaintiff to sue as a pauper, which was made by the 
Delhi Court, became ineffectual when the plaint was 
returned by that Court ; and that it became the duty 
of the Meerut Court, when the petition was again 
presented to it, to pass orders de novo on the subject. 
SxiNNSB alias MiBZA v, Obde . 6 E. W., 225 

12. Inquiry into pauperism.— 

iHvil Procedure Code, 1859, ss. 305, 306 , — Inquiry 
under sections 305 and 306 of the Civil Procedure 
Code should be made by the Judge himself, and 
not by the sherista of the Court. iN the mattes 
or Ekkath bin Madoba . 1 Bom.» 102 

13 , — Civil Procedure 

Code, 1859, s, 506.— When a pauper petition comes 
on for hearing, under section 306 of the Code of 
Civil Procedure, the Judge has no power to inquire 
into any other circumstances than the pauperism of 
the petitioner. DirsANeji Jitsangji «. Fattlb- 

jABVATSANajx • . 5 Bom«» A. C«» 59 


PAIJPEB-STTI7— 

1. SUITS— 

Inquiry into pauperism— 

— C^VXl jt, r vwwftv ^ 

Code, 1859, ss, 305, 506.— Proceditre.— Where a day 
was fixed, under Act VIII of 1859, section 306, for 
receiving evidence of the pauperism of the plaintiff# 
the Court refused, under section 306, to entertain any 
objection of the defendant other than on the single 
question of the pauperism of tho plaintiff. Shipo- 
NBSSA BiBEB V, KaMINEB BibEB 

[2 Ind. Jut., NT, S., 121 

Procedure 

Code, 1859, ss, 304, 506. — Procedure, — Where a peti- 
tion in a suit in formd pauperis had been admitted, the 
usutfl order made under section 305, Act VIII of 
1859, and the case came on for hearing under section 
306, it was proposed for the defendant to show by 
examination of the plaintiff that, on the facts stated 
in the petition, she had no cause of action, and it 
w'as objected that no question except the pauperism 
of the plaintiff could be gone into under section 806* 
The Court allowed the plaintiff to be examined to 
show that on her own evidence she had no cause 
of action, but refused to allow other witnesses to bo 
called upon. From the plaintiff's evidence the de- 
fendant failed to show that there was no cause of 
action. Tabamonbv Dabbb v, Hfebo Momun 
Cbattbbjbb . . 11 B. L. R., Ap.# 23 

But see In be UiTNGA Dabs Adhikaeeb, where 
it was held that where, on the day fixed for hearing 
evidence on the question of pauperism, the defend- 
ant brings to tbo notice of the Court any ground 
on which it would have been bound to refuse to 
admit the petition, it is in the discretion of the 
Court to admit or refuse to receive evidence of such 
ground 

[11 B. Ij. R., Ap., 23# note : 14 W. R.# 281 

The Judge was held not to have been justified in 
finding on evidence other than that of the petitioner 
that the claim was barred by limitation. Pabeasm 
Ojha V, Dtisbuth Ojha . . 25 W. R.# 74 

16. — — - Application for 

leave to sue as a pauper, — Property admitted by the 
respondent to he the property of petitioners not ike 
** subject-matter of the suit,** although claimed in 
the petition, — Civil Procedure Code {Act MTV of 
1882), ss, 401, 408, 409, 410.— The petitioners 
prayed to be allowed as paupers to sue the respond- 
ent for certain property specified in the schedule 
annexed to their petition. At the hearing of the 
petition under sections 408 and 409 of the Civil 
Procedure Code (Act XIV of 1882) the respondent 
appeared and deposited in Court some of the articles 
claimed by the petitioners to which he admitted 
they were entitled. The value of the articles depo- 
sited was KIOO. The petitioners acknowledged that 
the articles were their property, but declined to take 
possession of them. Meld t))at the petitioners wore 
not paupers .as defined by section 401 of the Civil 
Procedure Code (Act XIV of 1882), being possessed 
of property worth BlOO other than the subjeet-inat- 
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1, SUITS— ron^imie^. 
la^iiijry into pauperism— 
tet 0f the suit, and that they could not, therefore, be 
allowed to sue as paupers. The inquiry into pauper- 
ism under sections 408 and 409 takes place before 
my suit is in existence; for, until an application to 
sue as a pauper is panted, there is no plaint, and, 
cbi^sequently, no suit (see section 410). Any pro- 
peHy« therefore, found at such inquiry not to be 
really in dispute cannot be regarded as part of the 
** subject-matter of the suit,'^ although it may be 
entered in the particulars of the application for leave 
to sue as a pauper. The ground for excluding the 
subject-matter of the suit” under section 401 is 
because such property is presumably out of the peti- 
tioner’s reach, and cannot be made use of by him to 
cany on his litigation. In the present case the 
articles deposited in Oom't wore freely at the disposal 
of the petitioners, and could not, therefore, bo ex- 
cluded from consideration. Dwabeanath Nabayan 
V , Madhavbav Vishvanath 

[1. Ij. B., 10 Bom.» 207 

17 , Ground for rejecting peti- 

tion — Civil Procedure Cod€4882,s.407. — Jtejection 
of application to sue as a pauper, — The terms of sec- 
tion 407 (e) of the Code must not be read as limiting 
the Court’s discretion to merely ascertaining whether 
the " right to sue ” arose within its jurisdiction, but 
have a more extended meaning,— namely, that an 
applicant must make out that he has a good subsist- 
ing cause of action, capable of enforcement in Court, 
and calling for an answer, and not barred by the law 
of limitation or any other law. Also per Mahmood, 
•T.— The provisions of section 407 must be interpreted 
strictly, inasmuch as they operate in derogation of 
the right possessed by every litigant to seek the aid 
of the Courts of Justice ; and an exercise of jurisdic- 
tion under that section, when such exercise of juris- 
diction is open to the objection of illegality or mate- 
rial irregularity, would form a proper subject of revi- 
sion by the High Court, Sar Prasad v. Jafar Alt, 
/. Ij, Jb*» 7 All,t 345 ; and Ammal y. Nai/udu, I, L, 
Mf, 4 Mad., 323, referred to. Chattaefal Sinoh 
n. Baja Eau • . I. L. B.» 7 All., 661 

IS* Ciril Procedure 

Code, 1877, as, 403 407,--Procedure,-^ThQ Code 
of Civil Procedure does not authorise the rejection of 
an application for leave to sue informd pauperis for 
want of merits when the applicant is found to be a 
pauper and his allegations disclose a right to sue. 
Wmk an application for leave to sue informd pau^ 
peris is made, the Court should not go into evidence 
as to the merits of the claim. BANaAKAYAEA Ah- 
V SBKATAOHBLLAPATI NaY UPIT 

[L]:i.B.,4Mad., 828 

19. — - Civil Procedure 

Act XVI of 1882, e, 407, cl, (d),-^Vakil,^ 
Ai 0 f$ment,’^Suhjeol^matter,'^*lvro persons, being 
;abbut to sue to redeem a certain jaghir village which 
had mortgaged, applied for permission to sue as 
|ianp6!rs. ' It. appeared that they entered into an 
with a vakil to pay him, as remuneration | 


FAtTPEB-SniT— 

1. SUITS— 

Ground for rejecting petition- 
for his services as vakil in the case, a lump sum of 
fil,500 as soon as the case was decided. In default 
of payment the vakil was authorised to recover the 
money out of the revenues of the said village. Pteld 
that such an agreement was within the scope of 
clause (d) of section 407 of the Civil Procedure Code 
(XIV of 1882), and their application to sue as pau- 
^rs was rejected. Hxnohab Rahohakbba «. 
Lakbhman Mahadbt . I. li. B., 9 Bom., 8n 

20. ' ' Obligation to try 

* and raise funds to sue, — Civil Procedure Code, 1877, 
s, 401. — A person who applies for permission, to sue 
as a pauper is not bound to try and raise funds 
by mortgaging his claims. Notwithstanding that he 
might do so, he may be a pauper under section 401 of 
the Civil Procedure Code. Vedanta Bbsieachaby* 
tTLU 0, Pxbindbyahma • I. li. B., 8 Mad., 249 

2L Bevival of application.— 

VIII of 1859, s, 310. — Where there has been no 
refusal of the application to sue as a pauper under 
section 310, Act VIII of 1859, the applicant may 
revive his application for leave to sue. Bhoj Singh 

V. Maha Konwbb . . 8 Agra, Mis., 1 

22. — Costs. — Pauper suit in the 

mofussil, — Pauper appeal , — Unsuccessful plaintiff, 
— Successful defendant, — Cioil Procedure Code, 
1882, ss. 220, 419.— Section 412 and Chapter XXVI 
of the Code of Civil Procedure, of which section 412 
forms a part, do not deal with the costs of a success- 
ful defendant in a pauper suit. The costs of a 
defendant in such a case are to bo dealt with under 
section 220 of the Code, and the Court of original or 
appellate jurisdiction has full power to give and ap- 
portion costs in any manner it thinks fit. Jetha 
Mulohand V, Gulbaj Jasbitf 

[[I. li. B., 8 Bom., 877 

28. ■■■'■' — Guardian suing 

for minor, — Dismissal of suit, — Where a guardian 
obtains permission to sue in formd pauperis on 
behalf of a minor, the rejection of tho suit supplies 
no ground for throwing the costs of the suit on the 
guardian. Bbuessubeb Bobsia v. Kishobb Boss 

[26 W. B., 816 

24. — — Claim of Govern* 

ment for costs of suit, — Stamps in pauper suit, 
Where Government, after attaching a pauper plaiQtiff’s 
decree in order to recover the value of stamps, under 
section 309 of the Code of Civil Procedure, 1869, con- 
sents to the sale of the decree in execution of another 
decree against the pauper, and obtains an order by 
which it secures the chance of any surplus arising 
from such sale, it cannot afterwards, when the sale is 
found to yield no surplus, he heard to say, as against 
the purchaser, that the decree was sold subject to its 
claim for stamps, The amount of stamps in a pau- 
per case cannot he claimed as a lien or charge upon 
the decree in favour of Government, but is recoverable 
in the same manner as the costs of suit; Government 
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being, as regards its claim in such a case, in no higher 
* position than an ordinary judgment-creditor. PaA27- 
XB18TO iiox V, OOLLBOIOB OX MoOBSHEDABAD 

LX6 W. B., 206 

26. — Civil Procedure 

Code, 1859, e, 309, — Might of Government,^ Court 
feee, — The Crown has the first claim to the proceeds of 
a pauper suit to the extent of the amount of the Court 
fee that would have been payable at the institution 
of the suit, had the plaintiff not been a pauper, and 
section 309 of the Code of Civil Procedure does not 
preclude the Crown or its representative from urging 
its prerogative. Ganpat PataVa v. Collector op 
Kanaba . . . I. Ij. B.» 1 Bom., 7 

COLLBOTOB OP MoBADABAD V, MuHAMMAI) DAIM 

Khan . . . 1. X.. B., 2 All., 196 

26. ■ ■ Civil Procedure 

Code, 1859, s. 309, and e. 2V0,^Attachment and sale 
in execution of decree,'^ Might to proceeds, — Might of 
Government, — Court fees. — N. was allowed to bring a 
suit as a pauper. His suit was dismissed, the decree 
directing that he should pay the costs of the defend- 
ant. On the defendant’s application certain immove- 
able property belonging to N, was attached in execu- 
tion of this decree, and was sold. Meld that the 
Crown was entitled to be paid first, out of the 
proceeds of such sale, the amount of the Court fees 
N. 'would have had to pay if he had not been allowed 
to sue as a pauper. The principle of the ruling in 
Ganpat Pataya v. Collector of Kanara, I, L, M,, 1 
Bom,, 7, followed. Gulzaei Lal v. Collbctoe op 
Babbilly . • • 1. Ij. B., 1 All., 696 

27. — — Civil Procedure 

Code, 1877, s, 412. — Order for costs. — Jurisdiction, 
— A Subordinate Judge admitted a plaint in formd 
pauperis, but, holding that he had no jurisdiction to 
try the suit, returned the plaint to the plaintiff for 
its presentation in the proper Court, and ordered 
each party to pay his own costs. After the present- 
ation of the plaint in another Court, and before the 
termination of the suit, the Collector applied to the 
Subordinate Judge for execution of the order as to 
costs, by seeking to recover the amount of the stamp 
duty from the plaintiff. The Subordinate Judge 
refused to execute the order, on the ground that the 
pauper suit was still pending in another Court. His 
order was affirmed by the District Judge on appeal. 
On second appeal to the High Court,— Bis/d that, 
under section 412 of Act X of 1877, the Subordinate 
Judge had no jurisdiction to make the order for pay- 
ment of Court fees by the plaintiff. The High 
Court, accordingly, in the exercise df its extraordi- 
nary jurisdiction, annulled the Subordinate Judge’s 
order about costs, and all the subsequent proceedings 
consequent upon that order. Collbctob op Ratna- 
9IBI V, Janaedan Kamat , I. Ii. B., 6 Bom., 690 

28. Bight of Government to re- 

cover etamp fees. — Limitation Act {XIV of 
1^9), s, 20,-^ Civil Procedure Code, 1859» s,S09 * — A 


PAUMSB-fiXTCT-eiwifsW. 

1. SUITS— 

Bight of Government to reoovor stamp 
fees — continued, 

decree had been obtained by a party suing in formd 
pauperis against the appellant. The Government 
now sought to recover against the appellant the 
amount of stamps which w'ould have been paid by * 
the plaintiff if he had not been permitted to sue as a 
pauper. Meld that the right of Government to 
recover the stamp fees in question, under section 809 
of Act VIII of 1859, was not affected by the law of 
limitation laid down in section 20 of Act XIV of 
1859. Shami Mohammbd V, Mohahmbb ALt 
Khan , 2 B. Ii. B., Ap., 22 ; 11 W. B., 67 

29* liability of pauper to pay 

stamp duty.—Cim7 Procedure Code, 1859, ss.308, 
309.-— Defective stamp Under sections 808 and 

309 of Act VIII of 1859, a pauper cannot claim 
exemption from liability to pay any further stamp 
duty or penalty in respect of a document on whi<£ 
he relies, and which, owing to a defect in the stamp, 
is inadmissible as evidence in the suit. GoLAU 
Guxxooe V, Ekbam Hosbbin Chowdhby 

[10 W. B., 868 

2. APPEALS. 

30. — - Application for leave to 

appeal — Decision in suit informd pauperis,— Civil 
Procedure Code, 1859, ss. 367-371, — Inquiry into 
pauperism. — An appeal lies from a decision in a suit 
heard informd pauperis. A separate formal appli- 
cation for inquiry into the pauperism of the applicant 
need not precede an application for leave to appeal i» 
formd pauperis, Kamod Pooby v, Sheo Pooey 

[1 N. W., 167 : Ed. 1878, 246 

31. ' ■ Admission of ap* 

peal. — Authorised agent to sign and present petiUon, 

- — The Court rejected a petition of appeal presented on 
behalf of a pauper by a vakil who was retained under 
an ordinary retainer, but was not duly authorised to 
sign as attorney for the appellant. Bhuoobittty 
Koobe v, Gunbsh Dutt • 21 W. B., 808 

32. Civil Procedure 

Code, 1882, ss. 592 and 404. — Application hy party, 
not by pleader, necessary. — An application for leave 
to appeal in formd pauperis, under section 592 of 
the Code of Civil Procedure, must be made by the 
party in person, subject to the exemption contidned 
in section 404 of the Code of Civil Procedure. In 
eb Nabisi • • . I. X. B., 8 Mad., 504 

33 . Security for costs.— Civa 

Procedure Code, 1859, ss, 342, 870,— Axl AppeHate* 
Court has no power under section 370, Act VIII of 
1859, to annex to its order the condition that the 
party allowed to appeal should give security for 
costs. The provisions in section 842, which make it 
discretionary in the Appellate Court to demand 
security for costs, is not applicable to appeals in . 
formd pauperis; and therefore the order of the 
Judge in this case requiring security for costs from 
the petitioner after his appeal had been admitted. 
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0 eoa 3 ^ty for ooBiB-^-oontinued, 
and after the Judge on inquiry had found that the 
appellant was a pauper, was set aside. Nttssbeb- 
OOnpBBK Biswas v. Ujjul Biswas . 17 W. B., 68 

84* — - Civil Procedure 

Code, 1877, e. 549, — A suitor in formd pauperis may 
he called on to give security for costs under section 
1549 of the Civil Procedure Code, but very 8])ecial 
grounds must be shown to support su(‘h an applica- 
tion. Nusseerooddeen Piswaa v. Ujjul Biswas, 17 
IF* E; 68, dissented from. SESHATYANdAB v. J ain- 
TTLAYABIK . . « 1. L. B., 3 Mad., 06 

See also Maneokji v, GoonBAi 

[]1. Xi. B«, 3 Bom., 241 

85 . - Qround of appeal — Suit 

e0er rejection of claim to attached ptoptrty. — N* 
sued to set aside the sale of property which if. had 
attached in execution of a decree against N*s bus- 
hand’s brother, plaintifF alleging that it belonged to 
her husband (though the latter’s objections under 
section 24d, Civil Procedure Code, had been reject- 
4Bd), and asking for a declaration of her right and 
title. N* obtained a decree, and both if. and the 
auction-purchaser appealed to the Judge in formd 
^auperxs* JELeld that M, had good ground of appeal 
if he could prove that the property belonged to the 
judgment-debtor. In the matteb oe Moshaollah 
Khan 14 W. B., 445 

80 , Pauper respondent. — Be- 

Opondent allowed to proceed as a pauper. — Power of 
Mi$h Court. — Where a respondent is allowed in the 
lower Court to sue in formd pauperis, the High Court 
will not set aside that order on motion, on the ground 
that it has been improperly obtained. In the 
matteb of the petition of Khodejoonibsa 

[7 W. B., 486 

87, — Filing ohjeciions. 

’^Pagment of stamp duty. — Court Fees Act, s. 16 . — 
Cicil Procedure Code, 1859, s. 848. — A pauper re- 
spondent is not entitled to present objections at the 
trial of an appeal without payment of stamp duty. 
Babajti Ha&i e. Kajabam Ballal 

[L I* b;, 1 Bom., 76 

88. — - - ■ Civil Procedure 

Code, 1882, 8. 561. — Objections by a respondent to a 
decree under section 6^ of the Code of Civil Pro- 
cedure cannot be tiled in formd pauperis. Bahaji Ha- 
riY.Bajaram Ballal,!. L. B.,1 Bom., 75, followed. 
Kabatana V. Kbishna . 1. Ii. B., 8 Mad., 214 

Bbojeshwabi Babi c, Gttboo Chitbn Das 

[L L. B., 11 Calc., 735 

PAWNOB AND PAWNEE. 

See CoNTBAOT Act, s. 178. 

CI.X..B.,dCalo.,264 

yATICBNT, EVIDENCE OP— 

See Bond . 1. Ii. B., 1 Bom., 46 

[8 W. B.,316 

, dW.B.,Mis„2a 


PAYMENT IN CONSIDERATION OF 
BELEASING PEBSON PBOM PRI- 
SON 

See CoNTEAOT Act, s. 23— Illeoaij Oon- 
TBACTS GeNEBALLY 

, [9 B. li, B., Ap., 38 

PAYMENT INTO COUBT. 

See Bengal Bent Act, 1869, s. 31. 

[I. li. B., 4 Calo., 714 

See Deobee— Conbtbuotion of Deobee 
— Payment into Court. 

[I.Ii.B.,8Calc.,628 
I. L. B., 3 AIL, 776 

See Intebest— Mibcell^neous Cabes*<- 
Payment into Court. 

[8 B. D. B., Ap., 106 : 12 W. B., 60 
2 C. D. B., 188 
16 W. B., 297, 304 

1 . Payment of charge on estate 

under decree. — Authority to make deposit . — 
Where a decree treats an estate as primarily liable to 
discharge a debt with interest, the proprietor (or his 
heir) has a right to pay the money into Court to 
protect himself from l)cing made responsible to in- 
demnify the sureties j and if the money is deposited 
for the purpose of satisfying the decree, it is unneces- 
sary for the Court to inquire whether it was deposit- 
ed under authority from the proprietor or his heir. 
Bibsessur Singh v. Him Chang Bose 

[12 W. B., 605 

2. Voluntary payment. — Arrest 

under writ of attachment. — Objection by judgment^ 
debtor to money being taken out . — Payment of money 
into Court by a judgment-debtor, to prevent arrest 
under a writ of attachment, is not a voluntary pay- 
ment; and on application by the decree-holder to 
take the money out, the judgment-debtor is not limit- 
ed to those objections only which he raised to the 
right of the decree-holder at the time of paying the 
money in. Paresnath Mooeerjeb v , Binagiram 
Sen • 4 B. D. B., Ap., 26 : 13 W, B., 29 

3. Legal necessity.-— 

Where a person, in order to save his indigo factory 
from sale in execution of a decree against a third per- 
son, pmd the amount of the decree into Court, — Held 
that the payment was not a voluntary payment, but one 
made under legal necessity. Kumzan Ali v . Soob- 
UJBHAN 7W. B.,403 

4. Property urdneum^ 

hered with mortgage lien. — Where a plaintiff suing 
to obtain property unincumbered by a previous mort- 
gage pays into Court the amount due under the lien 
of the defendant as mortgagee, and states that he haa 
an objection to the sum being appropriated to the pay. 
ment of that lien, bo has no cause of action against 
the defendant. Toolsbe Dutx Misbbb t>. Bbojomo- 
HUN Thaeoob . . . 9 W, B., 323 

6 . — Money paid under 

wrong order of CoarL— Money paid over at the 
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PAYMENT INTO OOtTET,— Voluatary 

payment — oontimed* 

Instance of a judgment-creditor or under a wrongful 
order of Court may be recovered by means of a suit 
in the Civil Court. Omanath Box ChoWdhex v. 
SiTBoop Chundbb Bose . 10 W. B., 485 

6, - Payment to etay 

Male in execution of decree, — Suit to recover. — Cer- 
tain property which had been mortgaged to the 
plaintiff by a bond executed by J, D, on 25th Feb- 
ruary 1867 was sold to him in execution of a decree 
passed upon that bond on 8rd September 1868. Be- 
fore such sale, but after the above mortgage, the 
property was attached by the first defendant, in exe- 
cution of a decree of 1866 (i.e., J. equity of 
redemption was attached), and a part of the property 
was sold. The sale was set aside for irregularity, but 
the attachment remaining, the first defendant resumed 
proceedings in execution and got an order for sale, 
when the plaintiff released it from liability to such 
sale by paying into Court the money due, which ho 
now sought to recover. Jleld that the first defendant 
had a right to sell the rights and interests of J. D. 
in the property, and was therefore entitled to keep 
the money which saved the sale. Gossatn Munbaj 
PoOBEE V. Dben Dxal Lael . 20 W. B.9 20 

7, Tayment hy auo^ 

tion-purchaser of mortgage-decree against his pur- 
chase. — Auction-purchasers with notice of a mort- 
gagee’s lien are liable to pay off the mortgage, and 
to satisfy any decree which the mortgagee may 
obtain in regard to the property in a suit pending at 
the time of the purchase. Such decree cannot be 
eatisfied by payment into Court, unless the mortgagee 
has the means of immediately taking the money out 
of Court, or acquiesces in such payment as payment 
to himself. Land Mobt&agb Bank v. 11am 
Buttun Nbogy , . .21 W. K., 270 

Payment to pro- 
tect property from sale. — P. lent money to S. upon a 
specially registered tumsook pledging immoveable 
property, and afterwards obtained a decree under 
Act XX of 1866, section 53, for principal and interest. 
More than four years later, he brought a further 
suit against 8, to recover the interest due under the 
same bond. Meanwhile plaintiffs also lent money to S, 
under a bond by which the same property was pledg- 
ed, and also recovered a decree in execution of which 
the property was sold. P. then proceeded to attach 
the same property in execution of his second decree, 
when plaintiffs objected under Act VIII of 1859, sec- 
tion 246, but ineffectually ; and after that, to protect 
the property which they had purchased, they paid 
a sum of money into Court which was subsequently 
taken out by P. They now sued to recover that money. 
PCeld that, under the circumstances, the payment 
of the money into Court was not a voluntary pay- 
ment, and the plaintiffs were entitled to recover it. 
Mutuooba Mohun Boy Chowdhby v, Peabee 
Mohun Shaba . . .23 W. B., 344 

9, Payment into Government 

treaeury. — Purchase-money, — Civil Procedure 
Code, s, 308. — Purchase in execution of decree, 
-^Mulee of Sigh Court of 1st June iS82.— Under 


PAYMENT INTO OOTTET. FayWIlt 
into Government treasury— A 
the Buies of the High Court, dated 2lBt J^ne 
1882, a payment into the Government treasury li 
equivalent to a payment into Court for the purposes 
of section 308 of the Code of Civil Procedure, 1882. 
Sbinivasa Bhatta V . Malayaohan Mannadi 

[I.X..B.,7Mad..2U 

PAYMENT INTO COUBT BY MOET- 
GAGEE TO PBEVENT SALE OP 
MOBTGAGED PBOPEBTY. 

iSee Money had and bboeived. 

[8 B. L. B.» 41S 

PAYMENT OP DEBT BABBEB BY 
LIMITATION. 

See Administbatob Genebal. 

[I. L. B., 1 Mad., 207 

PAYMENT OP INTBBEST IN AD- 
VANCE. 

See Pbinoipal and Sitbbty — DischaBOB 
ov SuBETY . L L. B., 4 Calo., 132 
[9 B. L. B., 281 
15 B. L. B., 331, 338, note 

PAYMENT OP WHOLE DEBT BY 
ONE DEBTOB. 

See Cases tjndeb Contbibtttion, Suits 
poB— P ayment op joint Debt by onb 
Dbbtob. 

PAYMENT, SPECIFIED TIME FOB— 

See Limitation Act, 1877, abt. 66 (1871, 
ABT. 65) . I. L. B., 5 Calo., 21 

See Cases tjndeb Limitation Act, 1877, 
ABT. 179— Obdkb pob Payment at 
BPBC iPiBD Bate. 

PAYMENT TO STAY SALE. 

See Cases tjndeb Contbibtjtion, Suits 

foe— VOLUNTABY PAYMENTS, 

See Cases undee Salb fob Abbbabs ob 
Kbnt—Dbposit to stay Sale. 

See Cases undbb Sale pob Abbbams o» 
Bevenub— Deposit to stay Sa1(B« 

PENAL CODE. 

8 . 21 . 

See Cases under Public 

• 88. 23, 24. 

See Cheating • 22 W. B., Or., 02 
88. 24, 25. 

See Forgery . I. L. B., 8 All^ 053 
[LL. B., 10 Calo. 584 
I. If. B., 5 AIL, 217, 221 
I.L.B.,7AlL,4a3^450 
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I^AX. CODH a.aa 

. S B. L. B., A. Or« 12 

B. 80. I 

See Fobgebt « • 4 Bom., Cr^ 

2 Mad., 247 
11 B.. Cr., 16 

B.84. 

See Unlawful Asbbmblt. 

[I.l..B.,BCala,7d9 

8.69. 

See Casbs ttndeb Sentekcb— Tbaksfobta- ^ 

TIOK. 

8. 62. 

See Fobfeitubb of Pbopertt. 

[8 W. R., Cr., 36 
12 W. R., Cr., 17 

8.64. 

See Sentencb—Impemonment — Ihpbi- 

SOVMENT IK DEFAULT OF FiNB. 

[6 Mad., Ap., 40 

8. 65. 

See Maoistbatb, Jiteisdictiok of — 
Special Aots~<-Bbkoal Act 111 of 1863. 

[10 W. R., Cr., 80 
See Sektekob— Imprisonment. 

[I. Ii. R., 1 All., 461 

See Sentbnoe — Imprisonment — Impbi. 

BONMENT IN DEFAULT OF FINE. 

[16 W. R., Cr., 42 
5 Bom., Cr., 61 

8.67. 

See Maoistbatb, Jurisdiction of— 
Special Acts — Bengal Act 111 of 1863. 

[10 W, R., Cr., 80 

See Sentence— ’Imprisonment— Impbi- 
BONMENT IN DEFAULT OF FiNE. 

[LIaB.,6 AU.,61 

8. 7a 

See Fine • . 6 Bom., Cr., 68 

8.71. 

See Sentence— Cumulative Sentences. 

[1 Bom., 87 
I, Ii. R., 7 AIL, 414 
1. 1a. R., 11 Calc., 858 
I. Xi. B., 12 Calc., 495 
I. Ia. B., 10 Bom., 254s 498 , 

8. 72. 

See Sentence- General Cases. 

[7W.B.,Cr.,18 , 

8.78. 

See Sentence— Solitart Confinement. 

[1. li. R., 6 AIL, 88 


BBNAIi COBB, 8. 74. 

See Sentence — Solitart Confinement. 

[8 B. Ia. R., a. Cr., 49 

8.76. 

See Crarge — Form of Charge — General 
Cases . 1. L. R., 9 Mad,, 284 

See Cases under Sentence — Sentence 
afteb pbbyioub Conviction. 

8.7a 

See Arrest— Civil Arrest. 

[8W.B.,Cr„ 

8. 79. 

See Trespass— General Cases. 

[28W.R.,Cp.,40 

— 8.81, 

See 8. 328 « . 6 Bom., Cr., 59 

8 . 88 . 

See Stolen Property— Offences rela- 
ting TO— . I. Ia. B., 6 Mad., 873 

1. - — ' ■ Capacity for doing wronff,-^ 

Malice. — In construing section 83 of the Penal Code, 
the capacity of doing that which is wrong is not so 
much to he measured by years as by the strength of 
the offender’s understanding and judgment. The 
circumstances of a case may disclose such a degree 
of malice as to justify the application of the maxim 
malitia eupplet cetatem. Queen v. Aimona 

[lW.B.,Cr.,48 

2, ■ . — ■■ .. - Capacity of understanding to 

commit offence, — An objection that the accused is of 
such an age as not to have attained sufficient matu- 
rity of understanding to judge of the nature and 
consequences of his conduct, is not one of a prelimi- 
nary character, but rather a matter of defence to 
be considered with the other issues arising in the 
case. Where the accused is over seven years of 
ago and under twelve, the incapacity to commit an 
offence only arises where the child has not attained 
sufficient maturity, &c. ; such non-attainment would 
have apparently to he specially pleaded and proved. 
The ** consequences of his conduct” mentioned in 
section 83, Penal Code, are not the penal conse- 
quences to the offender, but the natural conse- 
quences which flow from a voluntary act. Queen 
V. Lukhim Agbadannib . 22 W. B,, Or., 27 

8.84. 

See Insanity • I. !•, B., 10 Bom., 612 
8.94. 

See Offence committed under Threat. 

[10 W. B., Or., 48 

8. 96. 

See Theft . . 5 Bom., Cr., 35 

See Hurt— Causing Hurt. 

[24W.B.,Or„67 
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TWSAL COBB» 8.96. 

See Pbiyatb DBFKiro8, Right of— 

[20 W. K., Or., 80 

88.97, 99. 

See Casbs trKDSB Pbitatb Dsfekoe, 
Right of— 


— 8. 104. 

See Pbivatb Dbfbkob, Right of— 

[20 W. B., Or., 80 


— 8, 105, cl. 4. 

See Unlawful Absbhblt. 

[12 W. B., Or., 43 

— 8. 107. 

See Abbtmbht . 8 W. B., Or., 78 
[2 W. B., Or., 40 
24 W. B., Or., 26 
12 W. B., Cr„ 62 
21 W. B., Or., 11 
4 B. 1 j. B., jA. Or., 7 
See Abbticekt (Affbnhix). 

[1. li. B., 8 AU., 18 

— a. 108. 

See Abetment . I. Ij. B., 4 Calc., 800 
[21 W. B., Or., 86 

— 8. 109. 

See Abetment . I. Ij. B 4 Calc*, 10 
[1 Ind. Jur., O. S., 106 
9 B. li. B., Aj)«, 10 
8 W. B., Or., 78 

7 W. B., Or., 64 
See Eibnaffing • I. Ij. B., 8 Calo.|l^ 969 

8. 114. 

See Abetment . 4 Mad., Ap., 87 

[7 W. B., Or., 49 

8 Bom., Cr., 164 

10 Bom., 497 
See Theft . • 8 W« B^ Or., 59 


— 8 . 110 . 

See Kidnapping • I. li. B., 1 Mad., 178 
See Public Sbetant . 21 W. B., Or., 9 

See Polios Magisteate. 

[lB.lj.B.,O.Cr.,89 


— 8. iia 

See iNFOEMATIO^r ‘ OF COMMISSION OF 

Offence • • 1 Agra, Cr., 87 


— 8 . 120 . 

See False Ktidenoe— Fabeioating False 
Byidenob . 1 Ind. Jur., O. 8 ., 105 


— 8. 121. 

See Foefbitueb of Peopeett. 

[8 B. li. B., 88 

See Waging Wab against the Queen. 

r7B.Ii.B.,68 


FENAI. CODE, 8. 14L 

^Unlawful Assembly. 

[9W.B.,Or.,l9 
20 W. B„ Cr^, 78 
12 W. B., Or., 76 
18 W. B., Or., a 
28 W. B., Or ., ^ 
18 O.Ij.R., 60 
4 Mad., Ap., 05 

6 Mad., Ap.|i 0 

8. 148. 

See Sentence — Cumulative Sbntbncbs. 

[I.li.B.,12Cale.,495 
See Unlawful Assembly. 

[I.l..B.,9Calo.,089 

7N.W.,209 

8. 147. 

See Sentencb— Cumulative Sentences. 

[1. Ii. B., 0 Calc., 718 
I. Ij. B., 0 AU., 121 
I. Ij. B., 7 All., 29, 767 
1. Ij. B., 12 Calc., 495 

See Unlawful Assembly. 

[1. Ij. B., 8 Calc., 578 

8. 149. 

See Sentence— Cumulative Sbetbnobs, 
[I.Ij.B.,11 Calc., 868 

7 W. B., Cr.,00 
I. Ij. B., 0 AB, 121 
LB. B., 7 Aa, 767 

Bee Cases undee Unlawful Assembly* 


8. 161. 


See Unlawful Assembly. 

[LIj. B.,7 Bom., 42 

— 88. 154, 156, 167. 

See Rioting • 7 C. L. B., 289 


— 8. 156. 

See Rioting . 1. L. B., 10 Calc., 888 

— 8. 160. 

See Sentence— Impeisonment — Impbi;- 
sonmbnt in default of Fine. 

[I. Ij. B.,lMad.,27T 

— 8. 161. 

See Charge— Fobm of Charge— Gene* 
EAL Cases . 1 Ina Jur.,M. 8„48 
See Illegal Gratification. 

[I. Ij. B., 2 Aa, 258 
2 BT. W*, 148 
8 W.B.,Cr.,lO 

See Public Servant. 

[I. Ii. B., 4 Calc*, 870 

— 8. 162. 

See Illegal Gratification. 

[8W,B.,Cr*,19 
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tgjWAI. COBS, 8. 169. 

i J^e iLWAXi BmAmiOATio^i 

[23Sr.W.,148 

See PtTBiiio SsarANT. 

[I.I-.B.,lAa,680 

— 8« 172. — Ahcondinff to avoid ser- 

0i»e of eummone, — Etndence * — In order to prove the 
eonuniAsion of an offence under section 172 of the 
iWal Code, the prosecutor must show that a sum* 
mons, notice, or order has been issued, and that 
the accused knew, or bad reason to believe, that 
it had been issued. To abscond to avoid the service 
of process which has not issued is no offence under 
semon 172 of the Penal Code, Absconding does 
not . necessarily imply change of place, but may be 
effected by concealment. If a person having concealed 
himself before process issues, continues to do so after 
It has issued, he absconds. Skiniyasa Ayyanoab 
0 * Qrmsir . . • I. L. B., 4 Kad., 383 

^ — „ Warrant of arrest, — Ah^ 

eeonding offender. — A warrant addressed to a jx)lico 
oficer to apprehend an offender and bring him before 
the Magistrate is not a ** summons, notice, or order ** 
within the meaning of section 172 of the JPenal Code, 
and the offence of absconding by an offender against 
whom a warrant has been so issued is not punishable 
under that section! Queen c. Wombsh Chundee 
Ghosb 6 W. B., Cr., 71 

Queen c. Amib Jan . . 7 N, W., 302 

Queen «. Hossein Manjee . 9 W. B., Cr., 70 

^ — Warrant addressed to 

IS atir, -^Warrant of arrest in execution of decree , — 
4 warrant addressed to a Nazir by a Civil Court for 
the arrest of a defendant in execution of a decree 
is not a notice, summons, or order, within the mean- 
ing of section 172 of the Penal Code. Queen v. 
SSamoob Ali Khan . . . 417. W., 97 

8. 178. — 'Refusal to give receipt for 

imtimoHS , — A refusal to give a receipt for a sum- 
mons is no|^ an offence under section I73 of the 
Penal Code, In be Bhoobuneswab Dutt 

[I. Ii. B., 8 Calc., 621 : 2 C. L. B., 80 

Bsa. 9. Kalya bin Fabib • 5 Bom., Cr., 34 

31 ^ Refusalto receive summons. 

--*4 refusal to receive a summons is not an offence 
under section 178 of the Penal Code. Queen v. Puna- 

HALAt . • I. Ii. B., 5 Kad., 199 

Queen v, Abumuoa Naban 

[I. Xi. B., 5 Mad., 200, note 


8, 174. 

See Cases undeb Contempt op Couet— 
Penal Code, s. 174. 

Holiday . 8 B. L. B., Ap., 12 

iSesMAQISTBATB, JUEISDICUON OP-SpE- 
oiAL Acts — Penal Code. 

[8 W. B., Cr.,61 

Rsoaping from custody of 

a batta peon, arrested defend- 


FBNAXi COBXS, 8. 

ant on a warrant and asked him to follow him. De- 
fendant promised to do so, and went into his house 
on the pretext of getting a turban and absconded. 
Held that a conviction under section 174 of the 
Penal Code was Illegal. Anonymous 

[7 Mad., Ap.,44 


8. 176. 


See Inpobmation 

PENCE • 


OP Commission op Op- 

. 1 Agra, Cr„ 37 

[3 Mad., Ap., 81 
7 Vt, B., Cr., m 
16 W. B., Cr., 35 
18 W. B., Cr , 22 
I. li. B., 7 Mad., 436 
I. Ii. B., 11 Calo., 619 


1, 177. — Owing false inf ormation, 

to police . — Section 177 of the Penal Code does not 
apply to the case of any person who is examined by a 
police officer making a false statement, but to cases 
where, by law, landholders or village watchmen are 
bound to give information, and to other analogous 
cases of the same description. Queen v, Luckhee 
Singh . . . . 12 W. B., Cr., 23 


2. Giving false information.--^ 

Legally hound. — False entry in diary. — Obeying de- 
partmental order . — To make a false entry in a diary 
kept by a Government servant and sent to his official 
superior in pursuance of a departmental order is an 
offence within the meaning of section 177 of the 
Penal Code. Vibabami Mudah v. Queen 

[1. L. B., 4 Mad., 144 


3 , and bb. 182, 416. — Fur- 

nishing false information. — Cheating. — A person at- 
tempted to obtain his recruitment in the police of a 
district by giving certain information which he know 
to be false to the District Superintendent of Police. 
Held that such person had not thereby committed an 
offence punishable under section 177 or section 188 
of the Penal Code, or the offence of attempting to 

cheat” within the meaning of section 415 of that 
Code. Fmpbebs v. Dwabba Pbasad 

[I. L. B., 6 All., 97 

4. and B. 416. — Cheating by 

false personation, — A, gave B. four annas to pur- 
chase a stamp for him (4.). When the stamp vendor 
asked B. his name he gave A*s name instead of his 
own, — Held not to be cheating by personation under 
section 416, Penal Code, but giving false informa- 
tion under section 177. Reg. v. Baghoji bin 
Kanoji .... 3 Bom., Cr., 42 


5, False returns furnished by 

vaccinators . — Certain vaccinators were charged with 
furnishing false returns to their official superior. The 
Magistrate found as a fact that the returns fur- 
nished were false, but acquitted the defendants on the 
ground that they were not legally hound ” to furnish 
information within the meaning of section 177 of the 
Penal Code. Held that section 177 embraces every 
case in which a subordinate may seek to impose false 
information upon his superior. The defendants ia 
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jPEHAIi OGDIS, s. m^ntinuO. 

tbe present case were public servants, and part of the 
duties which they undertook was to make true returns 
to their official superior. To make false returns was 
therefore an offence. Akontmous 

[6 Mad., Ap., 48 

0, Duty of police officer » — 

DoUceAci {VofiaSl), s. 44.— Under Act V of 1861 
a police officer is bound to communicate information 
to his superior officer regarding the commission of a 
riot affecting the public peace, and to make an entry 
thereof in the diary which he is required by section 
44 of that Act to keep ; and the omission to give such 
information brings him within the purview of section 
177 of the Penal Code. In the matter oe the 
petition of Futteh Mahomed 

[21 W. R., Cr., 30 

B. 170. ^JEmdenee. — Wi tness, — Dm- 

dence Act, I of 1872, s. 165 . — Under section 165 
of the Evidence Act, I of 1872, a Judge has the 
power of asking irrelevant questions to a witness, if 
he docs BO in order to obtain proof of relevant facts ; 
but if he asks questions with a view to criminal pro- 
ceedings being taken against the witness, the witness 
is not bound to answer them, and cannot be punished 
for not answ'ering them, under section 179 of the 
Penal Code. Empeess u. Hari Lakshman 

[I. li. B., 10 Bom., 185 

■ — 8. 180. — “Refusal to sign statement 

made “before “Magistrate , — Code of Criminal Proce- 
dure (Xof 1872), ss, 122 and 346. — An accused person 
who refuses to sign a statement made at his trial in 
answer to questions put by the Court, commits no 
offence punishable under section 180 of the Penal 
Code. Empress v. Sirsapa 

[I. Xi. B., 4 Bom., 15 

s. 181. 

See False Etidbnob— Generally. 

[I. Ii. B., 6 Mad., 252 
8 Bom., Cr., 21 
4 Mad., Ap., 18 

See Sentence — Imprisonment. 

[4 Mad., Ap., 18 

See Stamp Act, 1879, s. 61. 

[I. L. B., 5 An., 17 

8 . 182 . 

See False Charge . 8 W. B„ Cr., 67 
[I. I.. B., 5 All., 36, 387 
I. Ii. B., 7 Bom., 184 
I. Ii. B., 5 Calc., 184 
4 C. Ii. B., 1S4 
7C.Ii.B.,882 

See Sanction to Prosecution— Power 
TO question Grant of Sanction. 

[I. Ii. B., 4 Calc., 869 

See Sanction to Prosecution— Where 
Sanction is necessary. 

[I. Ii. R.. 8 All., 382 


BEN All CODE, b. 189^~co8^*8<fSd. 

1 . — ^ lSO,-^Right 
son against whom information has been falsely 

to institute criminal prosecution,^— Consent puhUd 
servant. — A person against whom infomation has 
been falsely given with a view to his injury has a right 
to bring a civil action for damages, with or wlthotit 
tbe consent of the public servant against whom thsr 
offence was committed ; but be cannot bring a crimi* 
nal charge under section 189, or any other seotiod . 
of Chapter X of the Penal Code, without tbe penais*' 
sion of such public servant; the law looking upouf 
the conduct of the person who gives the falsB 
information as an offence, not against the individual 
charged, but against the public servant to whom th8 
false information was given. To constitute an offence 
under section 182 of the Penal Code, the information 
given must be information which the informer knew 
or believed to be false, and it must be proved that b© 
gave it with such knowledge. In the matter OF 
THE petition OF ABDOOL LUTEBF 

[9W. B.,Cr.^ai 

See Queen r. Bam Golam Sing 

[11 W. B., Cr., 22 

2, Statements made by pri* 

soner for his defence. — Statements made by a prisoner 
for tbe purposes of his defence cannot be held to be 
" information given to a public servant ” within the 
meaning of section 182 of the Penal Code. QUBE^ 
e. Daria Khan . . . « 2 N. W„ 128 

3^ — Qining false information 

to public ssraanl— Section 182 of the Penal 
Code does not apply where the public servant misin- 
formed is only competent to pass and passes on the 
information, and the power to be exercised by him 
cannot tend to any direct or immediate prejudice of 
the person against whom the information is levelled. 
Queen e. Periannan . I, L. B., 4 Mad., 241 

4. Furnishing false informa- 

tion. — Cheating. — A person attempted to obtain his 
recruitmcTit in the police of a district by giving cer- 
tain information which he knew to be false to the 
District Superintendent of Police, DeXd that such 
person had not thereby committed an offence punish- 
able under section 177 or section 182 of the Penal 
Code, or the offence of attempting to “ cheat'' within 
the meaning of section 415 of that Code. Empress 
V , Dwarka Prasad • I. li. B., 6 AIL, 97 . 

5 , Giving false **ifformaiion*^ 

to a public servant.— M. falsely informed theCollec* 
tor of a district that certain zemindars had usurped^ 
possession of certain land belonging to Government^ 
with the intent “ to give trouble to such zemindars 
and waste the time of the public authorities." Meld 
that, inasmuch as such information was no more than 
an expression of a private person's belief J|hat the 
Collector might, if he chose, sustain a civil suit with 
success against such zemindars, and as, had the Col- 
lector agreed with the informant, the result would 
not have been that he would -have used his lawfid 
power as a Collector or as a Magistrate to the injuiY 
or annoyance of such zemindar, or that wouA 
have done anything he ought not to have done, JU 4 
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lukd not committed an oFence under section 182 of 

tlie Penal Code. Empasss e. Hadho 

[1. B. B., 4 All., 488 

0, M Puhlie $ertant, — Forest 

Aetf VII of 1878 » — Under section 172 of the Forest 
Act, VII of 1878, a forest officer is a public servant 
within the meaning of the Penal Code. Any inform* 
^on giv^ to him with the intent mentioned in 
section 182 of the Penal Code is punishable under 
that section, whether that Information is volunteered 
hf the informant, or is given in answer to questions 
put to him by that officer. Queen-Empress v. 
Boox Sajababao . • L li. B., 10 Bom., 124 


7, Complaint of gioing false 

information, Proseeution of — No ground for a com- 
pmlnt of giving false information to a public servant 
under section 182 of the Penal Code exists on the 
part of any one but the public servant against whom 
the offence was committed. Queen v, Hubbee 
Bam 3N.W.,184 


6« — and S. 211 * — Prosecution 

under s, 182> — Complaint. — Rejection with reference 
to police report. — K. made a report at a police station 
accusing JB. of a certain offence. The police having 
reported to the Magistrate having jurisdiction in the 
matter that in their opinion the offence was not 
established, the Magistrate ordered the case to be 
“shelved.** K. then preferred a complaint to the 
Magistrate again accusing JB. of the offence. The 
Magistrate rejected the complaint with reference to 
the poUce report. Subsequently, R., with the sanction 
of the police authorities, instituted criminal proceed- 
ings against K., under section 182 of the Penal Code, 
in respect of the report which he had made at the 
police station, and AT. was convicted under that sec- 
tion, MeU. that K.^e conviction under section 182 of 
the Penal Code was illegal, as the Magistrate had no 
power to entertain a complaint under that section at 
the Instance of JB., the application of section 182 and 
the institution of prosecutions under it being limited 
to the public servant against whom the offence has 
been committed or to his official superior, as men- 
tioned in section 4G7 of Act X of 1872, and it not 
being intended that those provisions should be en- 
force at the instance of private persons. Moreover, 
if Jr.’s complaint was false, his offence was against 
JB., and not Against the public servant to whom the 
complaint was made, and fell within section 211 of 
the Penal Code. Empress v, Karha Kishan 

[I.Ii.B.,5 All.,86 


8. - — Proseeution, Sanction to , — 

Criminal Procedure Code, s. 195 . — A prosecution un- 
der section 182 of the Penal Code may be instituted 
by a private person, provided that he first obtains 
the sanction of the public officer to whom the false 
luforma^on was given, or of his official superior. 
Qsneen^Rmpress v. Radha Kishan, I. L. R., 5 'All., 36, 
overruled. Queen-Empress v. Juoau Kish ore 

[I. li. B., 8 All., 882 


10 . — • False information to a 

pahlic seroant. Charge of. — Criminal Prooedwre 
CoAtk «• Sanction to prosecution.— Separate 


FENAJL 8* IBSk—eoniinued. 

convictions for one statement, Illegaliig of— A.u 
information was given to a police officer in the course 
of which two persons were named in whose houses 
stolen property belonging to a certain individual 
would be discovered : on complaint the information 
was found to be false, and the accused was convicted 
and punished for two offences under section 182 as 
affecting two different persons. Held that, although 
the information related to two different persons the 
accused could be charged with having made only one 
false statement, and punished for one offence under 
section 182. Section 195, Criminal Procedure Code, 
clearly shows that a complaint directly made by a 
public servant mentioned therein is quite as sufficient 
as his sanction. Empress of India v. Radha Kishan, 
I. L. JB., 5 All., 36, dissented from. Poonit Singh 
V. Marho Bhot • . I. li. B., 13 Calo., 270 

s. 186. 

See Criminal Procedure Code, 1882, s. 

487 (1872, s. 473) . . 7 N. W., 182 

1, — — B, 186. — Obstruct ing public servant 

in the execution of his duty. — Escape from lawful 
custody. — Escaping from lawful custody is not ob- 
structing a public servant in the discharge of his 
public functions within the meaning of section 180 of 
the Penal Code. Keg. v. Poshu bin Duambaji 
Patil . . 2 Bom. 134 : 2nd £d., 128 

2. Refusal to accompany 

measuring cleric employed under Rom. Act I of 
1865. — Conviction and sentence under section 186 of 
the Penal Code reversed, as the conduct of the accused, 
refusing to accompany a measuring clerk, employed 
under Act I of 1865 (Bombay) to his (the accused’s) 
house, and permit it to be measured, did not consti- 
tute the offence of obstructing a public servant in dis- 
charging his public functions. Beg. v. Bhagtidas 
Bhagvandab . . . .5 Bom., Cr., 51 

3* Obstruction to officer unjus~ 

tifiably searching without warrant though acting in 
good faith. — An officer subordinate to the officer in 
charge of a police station who was deputed by the latter 
to make an enquiiy under section 1 35, Criminal Proce- 
dure Code, 1861, attempted without a search warrant 
to enter a house in search of property alleged to have 
been stolen, — Meld that persons obstructing and resist- 
ing bis BO doing could not set up the illegality of the 
officer*B proceeding us a justification of their obstruc- 
tion unless it was shown the officer was acting other- 
wise than in good faith and without malice. Beg. v. 
Yxankatrat Shriniyas , 7 Bom., Cr., 60 

4. — and S. 183. — Obstructing 

public servant.— Raihff breaking open doors un^ 
justifiably. --li a bailiff break the doors of a third 
person^ in order to execute a decree against a judg- 
ment-debtor, ho is a trespasser if it turn out that the 
person or goods of the debtor are not in the house ; 
and under such circumstances the owner of the house 
does not, by obstructing the bailiff, render himself 
punishable under section 183 or section 186 of the 
Penal Code. Keg. v. Gaei kom Aba Dobb 

[7 Bom., Or., 88 
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S. > — Refusal of cart- owner to 

hire his oart to Government officer, — The refusal of 
a cart-owner to give his cart on hire ttfa Government 
oihcer does not constitute the offence of obstructing 
a public servant in the discharge of his public func- 
tions within the meaning of section 186 of the Penal 
Code. llBG. V , Dhobi Kullak . 9 Bom., 166 

0^ Mouzadar, — Puhlio sernant, 

— Conviction under section 186 of the Penal Code, of 
obstructing a mouzadar in the discharge of his duty, 
reversed, there being nothing to show that the mouza- 
dar was a pubUc servant. Joynath v. Sooejaeam: 

[8 W. R., Or., 66 

•8.188. 

See UkIAWTUL ASSEMBIiT. 

[I. li. R., 7 Bom., 42 

L Crimiiml Procedure Code, 

186 J, s, 62 . — An order in writing under section 62 of 
the Code of Criminal Procedure is necessary to sustain 
a charge under section 188 of the Penal Code of dis- 
obeying an order under the former section. In the 
MATTER OP PiTAMBTTB DBY . 17 W. R., Cr., 57 

2. Evidence of promulgation of 

lawful order. — To support a conviction under section 
188 of the Penal Code there must be evidence that 
the order has been promulgated by a public servant, 
lawfully empowered to promulgate it. Queen v. 
SUBUN Singh . . .28 W. R., Cr., 67 

8, Knowledge of promulgation 

of order, — Before a conviction can ho had under sec- 
tion 188, Penal Code, it must be proved that the ac- 
cused knew that an order had been promulgated by a 
public servant directing such accused person to ab- 
stain from a certain act. Queen v. Hamtonoo 
Singh • . . .12 W. R., Or., 49 

Abelayh Singh v, Siebam Singh 

[16 W. R., Or., 60 

4. Injunction in civil suit , — 

Disobedience of order. — Section 188 of the Penal 
Code applies to orders made by public functionaries 
for public purposes, and not to an order made in a 
civil suit between party and party. The proper 
remedy for disobedience of an order of injunction 
passed by a Civil Court is committal for contempt. 
In the matter op the petition op Chandea- 

HANTA De 

[L lu R., 6 Oalc., 446 : 7 O. Ii. R., 360 

5. ^ Requisites for conviction 

under, — A conviction under section 188 of the Penal 
Code, of disobedience of an order duly promulgated 
by a public servant, will not stand where the evidence 
fails to show that the disobedience caused or tended 
to cause obstruction annoyance or injury, or risk of 
obstruction, annoyance, or injury to any person law- 
fully employed, or that it caused or tended to cause 
danger to human life, health, or safety, or caused or 
tended to cause a riot or affray. Anonymous 

[4 Mad., Ap., 6 


FSTtSTAIi COBB, b. 188^co9i2tfi«sc2. ' * 

6 . — Criminal Procedure Code^ 

1861, s, 62. — Order of Assistant Magistrate. — Sec**; 
tions 62 (Criminal Procedure Code, 1861) and 188 of 
the Penal Code should be read together, Gotern- 
MENT V, Mahomed Buesh . 1 Agra^ Or., ^ 

7. Issue of summons and War- 

rant. — A Magistrate has no authority to issue simul- 
taneously a summons and a warrant under section 188 
of the Code of Criminal Procedure, 1861, unless he has 
reason to believe that the witness will not attend io 
obedience to a summons. Queen v. Chundbr 
Seekub Roy . . . 12 W. R., Or., 18 

8. ' Illegality of order. — Order 

under consideration of Appellate Court. — ^Where a 
Magistrate had made an improper order requiring the 
petitioner to pull down his house as an obstruction in 
fifteen days, and the Sessions Judge, on application of 
the petitioner, called for the proceedings under sec- 
.tion 434 of the Criminal Procedure Code, 1861, the 
Magistrate wrote and questioned the Judge’s author- 
ity to interfere, and without waiting for a reply pro- 
ceeded to try the petitioner for disobedience to an 
order duly promulgfited by a public servant and sen- 
tenced him to twenty-five days’ imprisonment under 
section 188 of the Penal Code. Held (reversing the 
conviction) that the Magistrate ought at once to have 
complied with the precept of the Sessions Judge, 
under section 434, and that he was not warranted in 
convicting and imprisoning the petitioner for disobey- 
ing an order, the legality of which was then properly 
under the consideration of an Appellate Court. Keg. 
V, Dadsueeam Haeibhai 

[2 Bom., 407 : 2iid Ed., 884 

9. Order of Magistrate under 

8. 518, Criminal Procedure Code, prohibiting pay- 
ment of rents. — Illegal order. — In a case of a dispute 
between rival parties as to the payment of rents by 
tenants, a Magistrate has no power, under section 618 
of Act X of 1872, to make an order that no rents 
should be collected until such time as the right and 
title of both parties should have been established by 
order of a competent Court, and a conviction under 
section 188 of the Penal Code for disobeying such an 
order cannot be sustained. Peosono Coomae Chat- 
TEEJEB V. Empress . . . 8 C. Ij. R., 281 

Order of Magistrate under 
s, 133, Criminal Procedure Code, Act X of 1882, 
made without jurisdiction. — The accused was convict- 
ed under the Penal Code of disobedience to a general 
order of the Magistrate directing the public not to 
frequent the roads and public places at the village of 
P. between certain hours. Held that the convictiott 
was bad. In the matter op Komul Kbisto Bonioh . 

[12 O. I,. R„ 281 

IL — * Plying boat for hire near 

public ferry, — Disobedience of order promulgated 
by public servant.— \i, when directed by the oi?der of 
a public servant, duly promulgated to him, to abstain 
from plying a boat for hire at or in the immediate 
vicinity of a public fe^, a person cUsobeys such 
direction, he renders himself liable to punishment 
under tjie Penal Code. Muthba v, Jawahib' 

[1. L. B., 1 All, 627 

7 a 
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'is. — — • Code of Criminal Prootm 

dare, 1861, *. 62. — Trespaas hy eattU^^^k Magistrate 
likiied an order warning owners of cattle to take proper 
cate of thenii and that in ease of disobedience or neg- 
lect they would be punished according to law, and did 
punish them for disobedience under section 188 of the 
Penal Code. Seld that the conviction under section 
188 of tlie Penal Code was illegal In thb mattee 
PE Auibaddi . . . 8 B, Ii. B., A. Cr., 45 

8. 0. Qfexn c. Amebeubbebn 

[12 W. Or., 86 

18. — " — Zandholder, Duty of — 

ISteylect io aid a public aeroant. — Disobedience to 
order by public servant. — Act X of 1872 {Criminal 
procedure Code), ss, 90, 91 . — A Magistrate directed 
a landholder “ to find a clue in a case of theft " with- 
in fifteen days, and to assist the police.” Meld that 
such order was not authorised by sections 90 and 91 
of Act X of 1872, and the conviction of such land- 
holder, under sections 187 and 188 of the Penal Code, 
for disobedien(!e to such order, was not maintainable. 
Empeess of India v. BAKnSHi Ham 

[I. U E., 8 All, 201 


14. Act XXXI of I860, s. 26.-^ 

Criminal Procedure Code (Act XXV of 1861), ss. 250, 
251. — Carrying firearms without license. — Disohe^ 
dience of an order promulgatea by a public servant . — 
A Magistrate issued a notification that all persons 
desirous of carrying arms should take out a license en- 
abling them to do so, under section 26 of Act XXXI 
of 1860 ; and certain persons were, in consequence of 
his notification, arrested and brought before him 
charged in a police report with carrying arms without 
license. No summons or warrant had been applied 
for, nor any complaint lodged before the Magistrate 
previous to the arrest of the prisoners. No charge in 
writing was framed as required under sections 260, 
261, of the Criminal Procedui^e Code. No evidence 
was taken ; hut the prisoners admitted carrying the 
firearms. The Magistrate convicted them under 
section 188 of the Penal Code, of disobedience of 
an order duly promulgated by a public servant. 
There was no evidence that the disobedience would 
cause, or tend to cause, annoyance, obstruction, or 
injury to human life, health, or safety. Meld, the 
convictions must be quashed. Necessity of observ- 
ing the rules laid down in the Criminal Procedure 
Code rem&rked on. Queen v. Nandeumab Bose 
[ 8B.li.E., Ap.,149 


16. 


Order under s. 530, Crimi^ 


nal Procedure Code, 1872 . — In the absence of evi- 
deuce that an order under section 580 of the Criminal 
Procedure Code was in fact directed to the accused, 
he cannot legally be convicted under section 188 of 
the Penal Code for disobeying such order. In the 
HiTTBE OF Mono KiSHOJtE CHFOEEBBirTTir 

[7 0.Ii.E.,291 

Order declaring land in 


dUpoie not to be public , — An order which declares 
^as between the parties to a contention, certain 
hip4 ^ dispute does not belong to the public, is not 
OUe ^oontravention of which can form the subject 
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of an order under the Penal Code, section 188. 

Unnoda Peoshad Dittt V . Shama Soondubee 

[24 W. E., .Cr.,2a 

17. Order on report of jury 

under Criminal Procedure Code, 1872, ss, 521, 526 . — 
Disobedience of order . — A jury having been applied 
for and duly appointed under section 621 of Act X of 
1872, one of the jurors appointed by the Magistrate 
fell sick, and the foreman of the jury, unknown to the 
Court, substituted another man in his place. The 
Magistrate accepted the report of the majority of the 
jury so constituted and made an order under section 
626. This order having been disobeyed, proceedings 
were taken under section 188 of the Penal Code 
against the person to whom it was directed, and he was 
convicted and sentenced to imprisonment. Meld that 
the report upon w'hich action was taken not being the 
report of a regularly-constituted jury, the order and 
the conviction and sentence passed on disobedience 
thereto were illegal EmfbbSS v. Bhoieub Chunpeb 
I>utt 10 O. L. E., 198 

18. Disobedience to order of 

public servant. — JEnquiry as to possession. — Parties to 
enquiry. — In May 1883 the district Magistrate of 
Tipporali held an enquiry as to the possession of cer- 
tain lands claimed by A. and P., and having found on 
the evidence taken by him that A, was in possession, 
he passed an order on the 21 st of May 1883, declar- 
ing that A. w^as entitled to hold possession of the dis- 
puted land until evicted in due course of law, and 
forbidding B. and all others to disturb A*s possession 
until such disturbance should bo effected in due 
course of law. Previously to November 1885 P. sold 
an 8-anna share of his interest in the disputed 
land to C., who at the time of his purchase had 
notice of the order of the 2l8t of May 1883. In 
November 1885 P. and others went to the disputed 
lands, and attempted to turn A. out of possession by 
force, and to compel the tenants of the lands to pay 
rent and give kabuliats to P. and C. At the time 
that P. and his companions went to the disputed 
land, the latter were aware of the order of the 21st of 
May 1883, though none of them was a party to the 
enquiry then made by the District Magistrate. In 
December 1885 they were all tried and found guilty 
of disobedience to an order duly promulgated by a 
public servant. Meld that the conviction was right. 
Goldck Chandea Pad v. Kali Charan Db 

[I. L. E., 18 Calc., 176 

19. — Disobedience to order of 

public servant. — Order of Magistrate under Criminal 
Procedure Code, 1861, s. 318 . — Where an order was 
made under section 318 of the Criminal Procedure 
Code, 1861, between A. on the one side and P. and 
the three tenants of P. on the other, — Meld that the 
order was only binding on the actual parties to the 
case, and subsequent tenants of P. could not be 
punished for disobeying the order. In -'the hattbb 
OF Gopal Bubnawab . 8 B. L. E., A. Cr., 18 

20. — Omission or neglect of 

zemindar to obey call under s. 21, Beng. Peg. XX of 
1817.— kn omission or neglect by a zemindar when 
called upon under section 21 of Bcgulation XX of 
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1817, to nominate some one to fill the office of village 
watchman which had become vacant is not an offence 
nnder cither section 187 or section 188 of the Penal 
Code, In the matter oe Kali Prosono Ghose 

[7 C. L. B.,676 

21* — — • Chairman of Municipal 

Committee under Act XXVI of 1850. — Public ser- 
vant. — The Chairman of the Municipal Committee 
appointed under Act XXVI of 1860, though a public 
servant, has no power to make an order for the at- 
tendance of any one before him, and therefore there 
can be no convictionrfor disobedience of it. RBa. v. 
PuRSflOTAM Valji . . ,6 Bom., Cr., 33 

22. ■ — — Conviction for disobeying 

order made without jurisdiction. — Convictions and 
sentences for disobeying an order promulgated by a 
public servant reversed, as the mamlatdar who stated 
that he proceeded under lloinbay Act V of 1804 was 
not thereby empowered to make the order. ItBa. tJ. 

Bhatt bin Vithu . . .3 Bom., Or., 53 

« 

Bsa. V. Ehandoji bin Tanaji 

[5 Bom., Or., 21 

s. 189. 

See s. 182 . . .9 W. B., Or., 31 

- Threat of injury to public 

servant. — Necessity of proving actual words used . — 
In a prosecution for an offeiujc under section 189 of 
the Penal Code, the witnesses differed as to the exact 
words used by the prisoner in threatening the public 
servant, though they agreed as to the general effect 
of those words. The Magistrate, however, considered 
that the offence was clearly proved, and convicted 
the prisoner. The Sessions Judge, on appeal, afiirm- 
ed the conviction, observing that it was immaterial 
what the words used were, and that the intention 
and effect of the words were plain. Held tliat the 
Judge was mistaken in regarding it as immaterial 
what the words used actually were, and that, on the 
contrary, it was most material that those words should 
be before the Court to enable it to ascertain whether 
in fact a threat of injury to the public servant was 
really made by the accused. Queen- Empress v, 
Mahsshri Barhsh Sinq-h . 1. Ii. B., 8 All., 380 

B. 190. 

See Criminal Intimidation. 

[I. I-. B., 8 Mad., 140 

B. 191. 

See Oases under False Evidence. 

B. 192. 

See False Evidence— Generally. 

[6 Bom., Cr., 68 
2 B. Ii. B., A. Cr., 1 

See FoRaERY . I. 1j. B., 6 Calc., 482 
[7 C. L. B., 356 


PEN All OOBE^ B. 193. 

See Criminal Procedure Code, 1882, s. 
487 (1872, B. 473). 

[I. Ii. B., 1 AU., 625 

See Cases under False Evidence. 

See Sentence— Imprisonment. 

[3 C. L. B., 527 

See Stamp Act, 1879, s. 51. 

[I. la. B., 5 All., 17 
See Stolen Property — Offences rela* 
TiNo TO— . 1. 1,. B., 1 Aa, 379 

B. 196. 

See False Evidence— Fabricating False 
Evidence . 1. li. B., 7 Mad., 289 
See False Evidence — Generally. 

[1 Ind. Jur., 0, 8., 122 

B. 199. 

See False Evidence— Generally, 

[4 Mad., 185 
I. li. B., 10 Bom., 288 
7 C. Ii. B., 536 

1. 8. 201 and 8, 218. — Belief and 

intention of accused. — Where a person is charged 
(section 218, Penal Code) with framing a report in- 
correctly, or (section 201, Penal Code) giving false in- 
formation, with intent to save offenders from punish- 
ment, the issue to be tried is, not whether such alleged 
offenders w^ere in fact guilty or not, hut merely the 
belief and intention of the prisoner in respect to their 
guilt. Queen d. Hurdut Surma 

[8W. B., Cr.,68 

2. ■' — Concealing evidence of 

crime. — False information. — Section 201 of the Penal 
Code does not apply to the case of a criminal causing 
disappearance of evidence of his own crime, but only 
to the case of a person who screens the i)rincipal or 
actual offender. Queen v. Bam Soonder Shooiar, 7 
W. B.y Cr.y 52 ; Beg. v. Kashinaih Dinhar, 8 Bom., 
Cr., 126 ; Empress v. Kishna, I. L. B., 2 AIL, 713 $ 
Empress v. Behala Bibi, /. L, B., 6 Calc., 789; 
and Queen- Empress v. Lalli, I. L. B., 7 All., 749, 
referred to. Queen- Empress v. Dungar 

[I. L. B., 8 AH, 252 

3. Abetment of offence by con* 

cealment. — Section 201 of the Penal Code refers to 
prisoners other than the actual criminals who, by 
their causing evidence to disappear, assist the princi- 
pals to escape the consoiiuenccs of their offences. 
But the i)er8on who commits an offence, and after- 
wards conceals the evidence of it, cannot be punished 
on both heads of the charge. Queen ShamC 
Soonder Shootab . . 7 W. B„ Cr«, 52 

4. Causing evidence of orims 

committed by oneself to disappear. — Semble, — A per- 
son cannot be convicted, under section 201 of the 
Penal Code, of causing evidence of the commission of 
an offence by himself to disappear, nor can he be 
convicted of the abetment of such an act (per Eloyd 
and Kemball, JJ.), Beg. v. Kashinath Binyar 

[8 Bom., Cr., 126 
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A, ' ' Causing disappearance of 

etidenee of offence, — K, and S., having caused the 
death of J.in a field belonging to B.,Temoved J’/«dead 
body from that field to his own field with the inten- 
tion of screening themselves from punishment. K, 
was convicted on these facts of an offence under section 
201 of the Penal Code. Meld that that section refer- 
red to persons other than the actual offenders, and K, 
could not therefore properly be punished under that 
section for what he had done to screen himself from 
punishment. Also that, as a matter of fact, he did 
not by removing J*s corpse from one field to another 
cause any evidence of murder, which that corpse 
afforded, to disappear, and his act, although his ob- 
ject may have been to divert suspicion from himself 
and J3., did not constitute the offence defined in that 
section. Empbbss op India t). Kishna 

[I, Ii. Rh 2 AIL, 718 

0^ ' . - ■ False information. — Fxcuh 

patory statements inculpating another. — A woman 
who, with her infant child, eloped from her husband's 
house, was afterwards arrested on a charge of mur- 
dering the child, which was missing. She made three 
different statements: (1) that she had left it with 
her husband ; (2) that she had been enticed away by 
one who bad taken the child from her *, (3) that 
one M. had drowned the child. The Sessions Judge 
beHeved the last statement, and convicted her under 
section 201 of the Penal Code. Meld that the convic- 
tion was wrong, and must be set aside. Section 201 
of the Penal Code docs not apply to a case where the 
person, who is the probable or possible offender, 
m^es statements exculpating himself by inculpating 
another. In the mattbe op the petition op 
Bshala Bibi. Empbbss V. Behala Bibi 

[1. Ii. B„ 6 Calc., 789 ; 8 C. Ii. B., 207 

7. Concealing evidence of crime, 

•^Secondary offence, Conviction of, — In a trial upon 
a charge under section 201 of the Penal Code, the 
accused made a statement to the effect that he was 
present at the commission of a murder by two other 
persons ; that he himself took no part in the act ; that 
Wore the murder was committed, one of the persons 
named pulled off a razai from the bed on w'hich the 
deceased was sleeping ; and that, in his presence, the 
razai was subsequently concealed in a stack. It was 
proved tliat the razui belonged to the deceased, that 
It was found concealed in a stack, and that it was 
pointed out by the accused to the police. The ac- 
cused was convicted of concealing evidence of the 
murder, with the iuteution of screening the offender 
from legal punishment, under section 201 of the Penal 
Code. Meld that the conviction must be quashed, 
inasmuch as if the razai had not been conceulod or 
destroyed, its presence or existence would have been 
no evidence of the murder. A person who is oon- 
cerned as a principal in the commission of a crime 
cannot be convicted of the secondary offence of con- 
cealing evidence of the crime. Queen- Empbess v. 
Laiw .... 1. Ii. B., 7 AIL, 749 

Disappearance of evidence, 

% to screen offender. — A person cannot 
be punished under section 201 of the Penal Code, 


CODS!, s. 201 — continued, 
where the act which caused the disappearance of the 
evidence of the commission of an offence was not 
done with the intention of screening the offender 
from legal punishment. It is not suficiont that the 
disappearance of evidence was likely to have the 
effect of screening the offender. Queen v Tool- 
6HEB Rai . • • . 5 N. W., 186 

9. Giving false information 
of offence. — Prisoner was charged, under section 
201 of the Penal Code, “for that he, knowing or 
having reason to believe that an offence punisbablo 
with death had been committed, with the intention 
of screening the offender from legal punishment, 
gave information respecting the offence which he 
knew or believed to be false." Meld that the proper 
order of proof on the part of the prosecution in the 
case, was to prove (1) that A. N. was murdered j 
(2) that the prisoner gave information respect- 
ing the offence ; (3) that such information was 
false and known hy him to bo so ; (4) that he then 
knew of the commission of the murder ; and (5) that 
his intention was to screen the murderer. Meld, 
also, that it was essential to the completeness of the 
case for the prosecution to show, not only that the 
information was given, but also that it was false, 
and known to be so by the prisoner. Further en- 
quiry directed under section 422, Criminal Proce- 
dure Code, 1861. Queen v. Subbbamanya Pxllai 

[8 Mad., 251 

10. ■' Causing disappearance of 

evidence of crime, — Proof of commission of crime,-^ 
A conviction on a charge of causing the disappear- 
ance of evidence of an offence which amounted to 
culpable homicide not amounting to murder may 1^ 
good, though there be no proof of who committed 
the culpable homicide. Queen v. Muddun Mohun 
Bose , . • . 7 W. B., Cr., 22 

11. Causing disappearance of 

evidence of an offence, — Meld that it is necessary, in 
order to justify a conviction under section 201 of 
the Penal Code, that an offence for which some 
person has been convicted, or is criminally respon- 
sible, should have been committed. Empress op 
India v , Abdul Kadie . 1. Ii. B., 8 All., 279 

12. Causing disappearance of 

evidence of an offence. — Omitting to report a sud-> 
den, unnatural, or suspicious death, — Before an ac- 
cused can be convicted of an offence under section 
201 of the Penal Code it must he proved that an 
offence, the evidence of which he is charged with 
causing to disappear, has actually been committed, 
and also that the accused knew or had information 
sufficient to lead him to believe that the offence had 
been committed. Fmpress of India v. Abdul Kadir, 
L L, R., 3 AIL, 279, followed. Matuki Missbr v, 
Queen-Empress . . L Ii. B., 11 Calo., 619 

18. Abetment of murder,-^ 

Causing disappearance of evidence of offence. 

Boncr was present at a murder without being aware 
that such an act was to be committed. Through 
fear ho not only did not interfere to prevent the 
commission of the crime, but joined the murderers 
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PlENAXi CODE» s. 201 — oonUntted. 

in concealing the body. Held that he was guilty, 
not of abetment of murder, but of causing the disap- 
pearance of evidence of a crime under section 201 of 
the Penal Code. Quebk «. Gobuhdhun Bbba 

[6 W, B., Or., 80 

14. — ^ Causing disappearance of 

evidence , — The accused was attacked by a man 
whom he found by a hole cut in his house for the 
purpose of committing a burglary, and struck out at 
the man a blow which caused his death. Held that 
the accused simply exercised his right of private de- 
fence, and was guilty of no offence. Two other men, 
who helped him to remove the dead body, and were 
accused of causing the disappearance of evidence, 
knowing that an offence had been committed, under 
section 201, Penal Code, were also acquitted, for 
that section contemplates a belief that an offence 
has been committed ; and as the first prisoner was ac- 
quitted of all offence, iib may be presumed that the 
other prisoners did not believe that any offence had 
been committed. Queen v. Peleoo Nushto 

[2 W. E., Cr., 42 


B. 203. 

See Inpoemation op Commission op Op- 
pence « . 20 W. B., Cr., 66 

8. 204. 

See Thept • I. Ii. B., 3 Mad., 261 
8. 205. 

See False Personation. 

[1 Ind. Jur., O. S., 123 
1 Mad., 460 
4 Mad., 18 
8W.R., Cr.,80 

1, ... 8. 206,-^A6sence of fraudulent 

Anient , — To bring a case under section 20G of the 
Penal Code there must be a fraudulent removal, 
sale, or transfer of property, or of some interest 
therein, intending thereby to prevent that property 
from being taken as a forfeiture or in satisfaction of 
a fine. In the matter op the petition op Bal- 
MOEOOND Brojobasi . .18 W. B., Cr., 65 

2. Fraudulent removal of pro~ 

perty to prevent seizure in execution, — Act X of 
1859, s, 145, — Certain persons were convicted by the 
Deputy Magistrate, under section 206 of the Penal 
Code, of having fraudulently removed property to 
prevent its being taken in execution of a decree 
under Act X of 1859. The Judge was of opinion 
that the offence waS one provided for by section 145 
of Act X of 1859, and was not therefore triable by 
the Magistrate. Held the prisoner was rightly tried 
and convicted under section 206. Gaurchandra 

^Chucebrbuttt V, Krishna Mohun Sino- 

[2 3B. Ii. B., S. M., 4 : 10 W. B., Cr., 46 




PBNAIi CODE, 8.210. 

See Civil Pboobbubb Code, as. 267, 258. 

[1. Ii.B.,9M«d.,101 
I. li. B., 10 Born., 288 

Satisfied,** — Decree not 

certified to Court, — In section 210 of the Penal 
Code the word “ satisfied ** is to be understood in its 
ordinary meaning, and not as referring to decrees, 
the satisfaction of which has been certified to the 
Court. Queen-Empress v, Bapuji Dataram 

[1. li. B., 10 Bom., 288 

2 , Fraudulently 

applying for execution of decree, — Where a person 
applies for the execution of a decree which has al- 
ready been executed, his offence falls not under sec- 
tion 209, hut section 210 of the Penal Code. Section 
209 relates to false and fraudulent claims in a Court 
of Justice, and is confined to the Civil Court in 
which the original suit was brought. Queen v, 
Bebgun Mahtoon . . 12 W. B., Cr., 37 

211 . 

See Abetment . 9 B. li. B., Ap., 16 

See Cases under False Charge. 

See Malicious Prosecution. 

[I. L. B., 3 Mad., 6 

See Sanction to Prosecution— Power 

TO QUESTION GRANT OF SANCTION. 

[1. Xi. B., 4 Calo., 869 

See Sentence — Imprisonment— Impri- 
sonment AND Fine . 1 Bom., 34 


8. 213. 

See Compounding Oppenoe. 

[6 C. L. B., 892 
See Magistrate, Jurisdiction op— 8pe. 
ciAL Acts— Penal Code. 


8. 214. 

See Compounding Oppbnce. 

[6 H. W., 302 
I. Ii. R., 1 Bom., 147 
I. Ii. R., 3 AU., 283 
6 C. Ii. B., 392 
I. L. B., 1 Mad., 191 


8. 217. 

See Charge— Alteration or Amende 
MBNT OP Charge. 

[L li. B., 2 Bohl. 142 

Direction of law, 

dience of public servant, — Omission to give inform* 
ation of offence , — The direction of law mentioned in 
section 217, Penal Code, means a positive direction of 
law such as those contained in sections 89 and 90 of 
the Criminal Procedure Code, 1872, and cannot bo 
made to extend to the more general obligation on 
every subject not to stifle a criminal chara-Z Tw trnn 
MATTER OP IlAMANIHI NATAB ^ 

[I. la B., 1 Mad^ 288 


8. 209. 

See s. 210 


. 12 W. B., Cr., 37 
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f^AXi CODE, B. m-eonfinwd. 

Jpuhlio servant diaobeying 

of law with intent to save person from 
fvnishmenf, — Evidence of such person* s offence, — It 
is Bulficient for the purpose of a conviction under sec- 
tion 217 of the Penal Code, that the accused has 
hnowingly disobeyed any direction of the law as to 
the way in which he is to conduct himself as a public 
servant, and that he has done this with the intention 
of saving a person from legal punishment; it is not 
necessary to show that in point of fact the person so 
intended to be saved had committed an offence or was 
justly liable to legal punishment. Empbbss e. Amib- 

. 1. Ii. B., 8 Calc., 412 : 1 C. L. B., 488 , 

8* Proof of offence under ^ — It 

is only necessary for a conviction under section 217 of 
the Penal Code to show that the prisoner knew that 
the person he released was in danger of punishment, 
and that the prisoner released such person with the . 
intention of saving him. Queen v, Abdool Ja- ' 
ijbbl . . . , W. B., 1864, Or., 6 

8. 2 ia 

See B, 201 . , 8 W. B., Or., 68 ‘ 

See False Evidence — Fabbicating 
False Evidence , 7 Bom., Cr., 64 
8 Agra, Cr., 1 
19 W. B., Or., 40 
I. Ii. B., 6 All., 658 
7 K. W., 184 
8 W. B., Or., 27 
I. L. B., 6 All., 42 
I. Ii. B., 8 All., 653 

See Foboebt . I. L. B., 5 AIL, 658 
[I. Ii.B.,8 AIL, 663 

See Police Officeb . 15 W.B,, Or., 17 

B* 220. 

See Abebst— Criminal Abbest. 

[I.€i, B., 10 Bom., 606 

See Weongful Confinement. 

[9 Bom., 846 | 

• 8. 221. — Village watchman,— -Chow- | 
Mdar, — Police officer, — Criminal Procedure Code 
1872, s, 92, — N,-W, P, Village and Road Police 
Act, XVI of 1873, 8, 8 , — ^A chowkidar or village 
watchman is not legally bound as a public servant to 
apprehend a person accused of committing murder 
outside the village of which he is chowkidar, such 
person not being a proclaimed offender, and not hav- 
ing been found by him in the act of committing such 
murder; and consequently such chowkidar, if he re- 
fuses to apprehend such person on such charge at the 
Instance of a private person, is not punishable under 
auction 221 of the Penal Code. Emfbess of India 

.... I. LB., 8 All, 60 


Sm Praiao Sebvamt . TW.E, Cr,09 


FliNAI. CCMDll. B. aSM. 

See Sentence— Gbnebal Cases. 

[8 W. B., Or., 86 

88. 224^ 225. 

See Cases undeb Escape feom Custody. 

See Sentence— Cumulative Sentences. 

[3 B. Ii. B., a. Cr., 14, 15, note 

8. 226. 

See Escape fbom Custody. 

[4 Mad., 152 

8. 227. 

See JUEISDICTION OF Cbiminal Coubt-— 
Offences committed only pabtlt in 
ONE Distbict . . 9 Bom., 856 

— “ 8. 228. 

See Appeal in Cbiminal Cases— Cbi- 
minal Pboobdubb Codes. 

[4 Mad., 146 

See Cases undeb Contempt of Coubt— 
Penal Code, s. 228. 

See Cbiminal Peocedube Code, 1882, ss. 
480, 481, 482 (1872, ss. 435, 430). 

[13 B. L. B., Ap., 40 

See Sentence— Impeisonmbnt. 

[10 W. B., Cr., 47 

88. 280, 281. 

See COUNTKBFEITINa COIN. 

[11 Bom., 172 

8. 289. 

See COUNTEEFBITING COIN. 

[8 N. W., 160 
I. Ii. B., 8 Bom., 228 

8. 24L 

See COUNTBBFEITING COIN. 

[4M.W.,e2 

8. 260. 

See COUNTBEFBITINO GOVEBNMENT STAMP. 

[2 W. B., Cr., 65 

88. 264, 266. 

See Weights and Mbasubes, Fbaudu- 
LBNT USB OF — . . 1 Bom., 181 

[18 W. B., Cr., 7 

— 8. 268. 

See Gambling . . 7 Bom., Cr., 74 

- 8. 269. 

See Public Health, Offence affect- 
ing- . . I. L. B., 7 Mad., 276 

*. 8.277. — Public spring, — Reservoir 

— Strewing branches in river for fishing purposes , — 
The words “ public spriug or reservoir ** used in section 
277 of the Penal Code do not include a public river. 
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FBKAl, CODE, 8. m-ewfodBeA 

The gtrewing at hunches in a rirer for fishing pur- 
pones hold, therefore, to be no offence under that 
section. Ehfsbss u, Halodhttb Pobob 

[I. L. Bs, 2 Calo., 383 


PENAL CODE, 8. 20L 

See Nuisabob— Pitblio NtriSASOB iTjiDBlt 
PENAL Code . I. L. B., 8 AIL, 99 
20 W. B., Cr^ 55 


2 . 


Continuous stream in river 


— The term ** public spring ** in section 277 of the 
Penal Code does not include a continuous stream of 
water running along the bed of a river. Queen v. 
Vixxi CHOKKAN , . I. L. E., 4 Mad., 228 

" 8. 279. — Uas% driving or riding on 

puhlio wag , — The actual driver, and not the owner of 
a carriage, is liable, under section 279 of the Penal 
Code, in case of a collision and injury to another aris- 
ing out of rash driving. Labsymobb v. Pebnendoo 
Bbo Rax . * , .14 W. R., Or., 82 


' 8. 282. 


- 88. 292, 294. 

*ee Tbansfeb op Ceimikal Casb-«^ 
Gbnbbal Cases. 

[LL. B., 1 Calo., 359 

8. 293. 

See Obscene Publication. 

[L La B., 3 All, 837 

— 8. 294A. 

See Lottbby . I. L. B,, 10 Bom., 97 


See Chaegb— -Foem op Chaege—Special 

Cases— Public Safety, Offence af- 

PBCTING . , ,1 Bom., 187 

1, 8. 283. — Ohstructing public wag. 

— Failure to prove The accused were charged 

generally with obstruction in a public way, no danger, 
obstruction, or injury being alleged to have been 
Caused to any person, and were sumTuarily convicted. 
Meld that the conviction could not be sustained 
under section 283 of the Penal Code. In the hatteb 
OP Empeess V. Ram Singh • U O, L. B., 642 i 

2. — ' Ohstructing public road, — 

Spreading fishing -nets hg roadside . — To spread fish- 
ing nets by the side of a thoroughfare in a town is not, 
without proof of obstruction caused to any particular 
person or class of persons, an offence under section 
283 of the Penal Code. Queen v. Khabeb Moidin 

[I. L. B., 4 Mad., 235 

■ ' ■ - S* 285. — Injurg, — Injurg to pro~ 
jper^y.— The word “injury*’ (rashly caused by fire, 
&c.) in section 285 of the Penal Code Includes any 
harm^ illegally caused to the property of any person, 
and is not confined to injury to the person only. 
Reg. V. Natha Lalla • , 5 Bom„ Cr., 6*7 

8. 286. 

See Negligenos. 

[L L. B., 8 Mad., 421 

8. 289. 

See Negligenob . 3 Mad., Ap., 33 
[19 W, B., Or., 1 

See Nuisance— XJndeb Ceiminal Peg- 
oebubb Codes . 9 B. L, B., Ap., 36 

8. 290. 

See Cases undee Nuisance— Public ^ 
Nuisance undee Penal Code, 

See Sentence — Impeisonment — Impei- 
IN default of Fine. 

[6 Bom., Cr., 45 
L L. B., 5 Mad., 157 


See Religion, Offence eblating to— 

[I.L.B.,7 All^ 461 

B. 297. 

See Teespass— Geneeal Cases. 

[1. L. B., 3 Mad., 178 


See Culpable Homicide. 

[U W. B., Cr.. 3 
I, L, B., 2 AIL, 

I. L. B., 3 All., 776 

— 88. 299, 800. 

See Attempt to commit Offence. 

[4 Bom., Cr., 17 
See Culpable Homicide. 

[L L. B., 1 Bom., 342 

• B. 300. 

See Chaege to Juey— Summing up in 
Special Cases . 9 W. B., Cr., 72 

See Culpable Homicide. 

[1 B. L. B., A, Cr., 11 
I. L. R., 6 Calc., 31 
L L. B., 2 Mad., 122 
19 W. R., Cr., 35 
7 W.B.,Ci?.,27 
5 N. W., 130 



LL.~B.,3 AiLjm 
1 Agra, Cr., 3 

See Mubdeb . * 6 W. B., Cr., 67 

[1 Ind. Jut., O. S., 108 
10 W, B., Cr., 59 
StSr.B., Cr.,71 
SB.L.B.,A.Cr.,25 

8. 302. 

See Mubdeb . 1. L. B., 2 AIL, 33 
[L L.B.,3AU.,368 
LL. 
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WmiAL CODE, 8. 804. 

See Ceabgb to JnBT«-SuanciKa up iir 
' SfbouIi Cabbs. 

[GB. li. B„ Ap., 88, 87, note^> 

See CuxPABLB Homicidb. 

AU., 622, 768 
6E.W.,286 
24 W. B., Cr., 48 
7 W. B., Cr., 54 
See Joindbb op Ohabgeb. 

[I. li. B., 2 AIL, 849 
See Mubdbb . 1. li. B., 8 AIL, 622, 886 
[I. li. B., 6 Calc., 861 

BB. 804, S04A. 

See Muedeb . 1. 1«. B., 5 Calc., 351 
B. 804A. 

See Culpable Homicide. 

[1. li. B., 4 Calc., 784, 816 
1. 1*. B., 1 Mad., 224 
1. li. B., 8 AIL, 248 
I. L. B., 8 AIL, 697, 778 
6W.E.,d8,2d5 

— B. 308. 

See Abetment . . 3 N. W., 816 

[1 Agra, Cr., 21 

B. 307. 

See Attempt to commit Oppencb. 

[4 Bom., Cr., 17 

- See Sentence — Teanspobtation. 

[7 W. B., Cr., 41 

8. 309. 

See Sentence — Tmpeisonment — Impei- 
sonment and Fine . . 1 Bom., 4 

See Suicide . . I. li. B., 8 Mad., 5 

8. 812. 

See Misoabeiagb . 16 W. B., Cr., 4 
[19 W. B., Cr., 32 
1. li. B., 9 Mad., 869 

8. 814. 

See Mubdbb . . 10 W. B., Cr., 59 

8. 817. 

See Abandonment op Ohildben. 

[18 W. B., Cr., 12 
See Mubdbb . . 10 W. B., Cr., 52 

B. 318. 

See Concealment op Bibth. 

[4 Mad., Ap., 88 

^ 88. 819-822. 

See Huet— Causing Hubt. 

' ! " [B W. B., Cr., 29 


PENAL CODE, a. 828. 

See Compounding Oppenob. 

[10 Born., 88 

See Culpable Homicide. 

[1. L. B., 2 AIL, 622, 786 
I. Ii. B., 8 Aa, 697 
See Hubt— Causing Huet. 

[18 W. B., Cr., 29 

B. 824. 

See Chabge->Fobm op Chabgb— Special 
Cabbb->Hubt . . 4Mad., Ap.,6 

See Hubt— Causing Hubt . 1 Bom., 17 
[7 Mad., Ap., 11 

See Hubt — Geievous Hurt, 

[2 W, B., Cr., 62 

See Sentence — Cumulative Sentences. 

[I.L.B.,eCalc..718 
7 W. B., Cr., 80 
I. L. B., 11 Calc., 853 
L L. B.. 12:Calc., 496 

s. 326. 

See Hubt— Gbibvoub Hubt. 

[28 W. B., Or., 86 

See Sentence— Cumulative Sentences. 

[I. L. B., 8 Aa, 121 
L L. B., 7 Aa, 29, 414, 767 

8. 328. 

See Hubt— Causing Hubt. 

[1 W. B., Cr., 7 
4 W. B., Cr., 4 

■ and 8. 81. — Causing unwhole^ 

some thing to he taken with intent to injure . — ATeZd 
that a person who placed in his toddy-pots juice 
of the milk-bush, knowing that if taken by a human 
being it would cause injury, and with the intention 
of thereby detecting an unknown thief who was in 
the habit of stealing the toddy from such pots, and 
which toddy was drunk by, and caused injury to, 
certain soldiers who purchased it from an unknown 
vendor, was rightly convicted under section 328 of 
the Penal Code, of ** causing to be taken an unwhole- 
some thing with intent to injure ; ” aud that section, 
81, which says that “ if an act be done without any 
criminal intention to cause harm, it is not an offence,” 
did not apply to the case. Keg. r. Dhania Da ji 

[5 Bom., Cr., 69 

8 . 880 . 

See Hubt— Causing Hurt, 

[13 W. B., Cr., 28 
20 W. B., Cr., 41 

S.884. 

See Hurt— Causing Hurt . 1 Bom., 17 

8. 885. 

See Hubt— Qbibvous Hubt. 

[4W.B., Cr.,21,23 
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FEKAI4 COBB, B. 886. 

See Chakgk—Foem op Chaboe — Special 
CASE8— Public Sapbty, Offence ap- 
FBOTiNQ — . . .1 Bom.» 187 

See Culpable Hohicile. 

[I. li. B., 4 Calc., 764 

• 8. 887. 

See Culpable Homicide. 

[I. Ii. B., 4 Calc., 764 

B. 888. 

See Culpable Homicide. 

[I. B. B., 4 Calc., 764 

See Huet— Gbievous Huet. 

[6 Mad., Ap., 82 


FBMAli CODE, 8.861 

See Kidnapping . 1. 1 . B., 8 Calc., #71 
[10 W. B., Cr., 88, 42 
I. Ii. B., 8 Bom., 178 
2 W. B., Crv8, 61 
8 W. B., Cr., 9, “ 

7 W. B., Cr., 

8 . 868 . 

See Kidnapping . I. i:i.B.,lMad.,178 
[1. li. B., 8 Calc., 969 
2 N. W., 286 
10 W. B., Cr., 88, 42 
4 W. B., Cr., 7 
7 W. B., Cr., 66 

8 . 866 . 

See Kidnapping. 

[I.I-.B^8Calo.,971 


8. 389. 

See Wbongpul Ebstbaint. 


[10 W. B., Cr., 20, 85 
24 W. B., Cr., 61 . 


88. 840, 842. 

See Wbongful Ebstbaint. 

[24 W. B., Cr., 61 


8.844. I 

See Sentence— Fine . 1 Bom., 89 • 

B. 846. 

See Wbongpul Confinement. 

[1. Ii. B., 9 Calc., 221 


See Assault on Public Sebvant. 

[I. li. B., 9 Bom., 658 

See Complaint —Withdeawal of Com- 
plaint AND Obligation of Magisteate 
to heab it . I. li. B., 6 Mad., 878 

See Hubt— Causing Huet. 

[7 B. Xi. B., Ap., 26 

See Sentence — Impeisonment — Im- 

PEISONMENT IN DEFAULT OF FiNB, 

[16 W. B., Cr., 42 


8 . 868 . 


B. 868. 

See Kidnapping • 6 M. 189 

6 tir. R, 

7 W. B., Cr., 66 

8. 869. 

See Sentence— Cumulative Sentences. 

[7 Mad., 876 

— 8. 370. 


See Cases undeb Slavbbt (Ceiminal), 

1 ' 8. 872.— or hiring minor 

for purpose of prostitution. — To constitute an 
offence under section 872 of the Penal Code it is not 
necessary that there should have been a disposal 
tantamount to a transfer of possession or control 
over the minor’s person. Beg. v, Abunachellam 
[I. li. B., 1 Mad., 164 

2. - Dedication of minor girl to 

servioe of temple, — Disposal for purposes of pro* 
stitution, — Held that the dedication of a minor 
girl under the age of sixteen years to the service of a 
Hindu temple, by the performance of a religious 
ceremony, where it was shown that it was almost in* 
variably the case that girls so dedicated led a life of 
prostitution, was a disposing of such minor knowing 
it to be likely that she would be used for the pui^se 
of prostitution within the meaning of section 372 of 
the Penal Code. Beg. o. Jaili Phatin 

[6 Bom, Cr, 60 


See Assault on Public Sebvant. 

[18 W. B., Cr., 49 
1. Ii. B., 9 Bom., 558 

See Sentence— Cumulative Sentences. 

[8 B. Ii. B., a. Cr., 14, 15, note 

See Summabx Tbial . 28 W. B., Cr., 3 

See Unlawful Assembly. 

[7 N. W., 209 

6. 854. 

l.Ii. B., 5 Bom., 408 


3 , Disposing of and reeevohg 

girls for purpose of prostitution, — The prisoners 
wore convicted, the one of disposing of, and the other 
of receiving, two children, females under the age of 
sixteen years, with intent that such females should 
he used for the purpose of prostitution . The evidence 
showed that the children were disposed of and re* 
gistered as dancing girls of a pagoda for the purpose 
of being brought up as dancing girls. Held Giat 
offences under sections 872 find 878 of the Penri 
Code had been committed, and that the prisoners 
were properly convicted. Ex pabte Padmavati 

[5 Mad, 415 
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raNAIi COBB, 0. S72*«-ep0e<ii00(i, 

; ^ and 8, ZlZ*^Ohtaining 

petMt^sion of minor for purpose of prostiiution.--‘T\kQ 
.frifloner was tried upon a charge of having obtained 
^session of Dowlath Bee, a minor aged ten years, 
^th intent that she should be used for an unlawful 
and immoral purpose, — that is to say, for the purpose 
of illicit intercourse, — and having thereby committed 
im offence under section 378 of the Penal Code. The 
ovidence showed that the prisoner met Dowlath Bee, 
a girl eleven years old, in a street at Triplicane, and 
i^mised to give her a pice if she would accompany 
mm into an uninhabited house close by and allow 
Mm to have sexual intercourse with her. The girl 
#ent willingly with the prisoner, and both were 
detected in ttie act of having sexual intercourse. 
The girl had gone out without permission, had not 
attained the age of puberty, and the evidence tended 
to show that the girl had not before had sexual con- 
nexion. The jury convicted the prisoner. Meld by 
the High Court that the case proved against the 
prisoner did not make out the offence charged. 
Qttbiek on the peoskoftion op Dowla-th Bee 
9. Au 6 Mad., 478 

5* Obtaining possession 

4Snd disposing of minor for purposes of prostitution, 

a married Mahomedan girl under sixteen, 
while living with JT., her grandmother, and in the 
idbsence of her husband, formed an adulterous in- 
trigue with two Hindus with the knowledge of M, S, 
and N, were then induced by the Hindus to remove 
to another village,* that 8, might take up the trade 
of a prostitute ; they there met J., a public woman 
with whom they went to reside, and who introduced 
visitors to <S., and received the money paid by them 
in exchange for the board and food supplied to S. and 
M, was convicted, under section 372, Penal Code, 
-of disposing of a minor for the purpose of prostitu- 
tion, and J, was convicted, under section 373, Penal 
Code, of obtaining possession of a minor for the 
purpose of prostitution. Meld per Jaceson, J., 
that on the facts proved no offence was committed 
under the Penal Code. JPer Gloveb, *7. — M, and J, i 
wwe both guilty under sections 372 and 373 respect- • 
ively and their appeals should be dismissed. Queen 

[6 B. Ii. B., Ap., 84 : 14 W, B,, Cr., 89 

9, . ■ - JSuging or selling minor 

^for the purpose of prostitution, (fc , — Certain per- 
sons, falsely representing that a minor girl of a 
Mw caste w^as a member of a higher caste, induced a 
inember of such higher caste to take her in marriage 
wad to pay money :i^r her in the full belief that such 
representation was true. Meld per Stuabt, (7. J., 
that such persons could not be convicted on these 
facts of offences under sections 372 and 373 of the 
Penal Code. Per OijDEiBLD, J., and Stbaight, J,, 
that if such girl was disposed of for the purpose of 
marriage, it could not be said, because the marriage 
might be invalid under Hindu law, that such persons 
jmted with the intention that she should be employed 
, hv^used for the purposes of prostitution or for any un- 
lawfiii} and immoral purpose, or that they knew it to 
he likely that she would be employed or used for 
l^lirpese, and consequently they could not ho 
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convicted of an offence under those sections. Per 
Peabson, t7., and Sfankib, J"., that, such girl having 
been disposed of for the purpose of marriage, al- 
though the marriage might be objectionable under 
Hindu law, it did not appear that it was wholly 
invalid, and therefore such intent or knowledge 
could not certainly be presumed, and such persons 
could not be convicted of offences under those sec- 
tions. Empbbss oe India o, Sei Lal 

[L L. B., 2 AU., 694 

8. 878. 

Bee Cheating by Pbesonation. 

[7 W. B., Or., 66 

Obtaining minor for purpose of 
prostitution.-^ Soliciting a girl to sexual inter* 
course . — Section 373 of the Penal Code is not ap- 
plicable to a (lase where a man solicits a girl to have 
sexual intercourse with him, and having no other 
intention or purpose in view. Queen o. Bhutia 

[7 N. W., 295 

s. 875, 

See Rape . I. L. B., 6 Bom., 408 
8. 876. 

See Sentence— Teanspoetation. 

[1 B. L. B., A. Cr., 5 

B. 877. 

See TJnnatueai. Oppenob. 

[I. L. B., 6 AIL, 204 

B. 878. 

See Pabtnebsuip Propbbtt. 

[18 B. L. B., P. B., 807, 808, note ; 810, note 

See Cases under Thbpt. 

8. 380. 

See Revision— Criminal Cases— Sen- 
tences . B. L. B., Sup. VoL, 488 
See Sentence— Pine , 16 W, B., Cr., 17 
SeeTsiEVT * . 8W.B., Cr., 82 

B.88L 

See Thept • . 8 W. B., Cr., 82 

[2 W. B., Cr., 56 

8 . 888 . 

See Extobtion . 7 W. B., Cr., 28 

[3 Bom., Cr,, 46 

8. 884. 

See Extobtion. 

[2 Bom., 417 : 2nd EdL, 894 
18 W. B., Cr., 7 

8. 887. 

See Extobtion. 
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PEISTAI. CODE, B. 304. 

See Sentence— Teaksportatioit. 

[7 W.B.,Cr.,41 

s. 305. 

See Daooitt . . 7 W. B., Or., 86 

— • B. 897, — Usinff deadly weapon in 

da^oity orrohhery , — A conviction, under section 397 
of the Penal Code, of using a deadly weapon whilst 
engaged in the commission of robbery or dacoity, is 
equally good whether the number of thieves be five 
or under. Qitben v, Dwaeka Aheee 

[2 W. B., Cr., 40 

B. 400. 

See Dacoity . . 23 W. B., Cr., 18 

s. 402. 

See Dacoity . . 7 W. B., Cr., 07 

^ B, 403, 

See Ceiminal Misappeopetation. 

f3 W . B., CPm 32 
10 W. B ., CtI 23 
14 W. B., Cr., 13 
17 W. R., Cr., 11 

10 C. li. B., 187 

B. 404. 

See Compounding Oppence. 

[7 Mad., Ap., 34 

See Ceiminal MiSAPrEOPEiATioN. 

[6 Bom., Cr., 33 

11 W. B., Cr., 1 
12 W. B., Cr., 30 

B. 405. 

See Cases undee Ceiminal Beeach, op 
Teust. 

See Paetneeship Peopeett. 

[13 B. D. B., 307, 308, note ; 310, note 

SB. 406-408. 

See Compounding Offence. 

[6 C. li. B., 302 
I. Ii, B., 1 Mad., 101 

See Ceiminal Beeach of Teust. 

[1 B. L. B., S. N., 21 
8 B. Ii. B., Ap., 1 : 10 W. B., Cr., 62 

B. 400. 

See Ceiminal Beeace op Teust. 

[3 W. B., Cr„ 44 
4 Mad., Ap., 32 
8 W. B., Cr., 1 
2 C. I.. B., 616 
I. L. B., 8 All., 120 

2 2 Sr. W., 208 

I. Ii. B., 10 Bom., 266 
See Ceiminal Misappeopriation. 

[13 W. B., Cr., 77 

See Stolen Peopbety — Offences Re- 
lating TO— . • 2 IST. W., 312 


PENAL CODE, 8. 4U. 

See Charge — Form of Charge— Special 
Cases -Stolen Propebty. 

[1 Bom., 96 

See Sentence— Cumulative Sentences. 

[4 Mad., Ap., M 
See Stolen Peopeety— Offences rela- 
ting to— . . 4 Mad., Ap., 48 

[1 Agra, Cr., 9 
2 N. W., 318 
6 N. W., 120 
18 W. B., Cr., 63 
10 W. B., Cr., 37, 38, note 
I. L.B.,6Mad.,373 
I. L. B., 6 All, 224 
I. L. B., 11 Calc., 100 
I. L. B., 8 All., 61 


— B. 412. 

See Stolen Propebty— Offences rela- 
ting TO — . . 7 W. B., Cr., 109 

[9 W. B.,Cr.,16 

— 8. 414. 

See Sentence— Cumulative Sentences. 

[4 Mad., Ap., 14 

See Stolen Property— Offences rela- 
ting to— . I. L. B„ 1 AIL, 370 
[1. L. B., 6 Bom., 402 
5 N. W., 120 

— B. 416. 

See Cheating . W. B., 1864, Cr., 26 
[22 W. B., Cr., 82 
I. L. B., 0 AIL, 97 
6 Bom., Cr., 6 
3 N. W., 10 

See Cheating by Pebsonation. 

[7 W. B., Cr., 66 


— B. 416. 

See Cheating by Personation. 

[7 W. B., Cr., 61, 66 
16 W.B., Cr.,42 

See False Evidence — Generally. 

[1 Bom., 89 


— s. 417. 

See Cheating . . 9 Bom., 44S 

[1 Bom., 140 

See Criminal Breach of Trust. 

[4 Bom., Cr., 16 

See Criminal Misappeopetation. 

[3 W. B., Cr., 82 


— s. 419. 

See Cheating by Personation. 

[7 W. B., Cr., 65 

See False Evidence — Genebally, 

[1 Bom., 89 

See False Personation. 

[2B.L.B., A.Cr„25 



( im ) 


DIGEST OF CASKS. 


( 4982 ) 


'IFXSEFAIi OOD'l^-^onUnmd. 

- — 8.422.— Cow;>roin^«<jfitf6<.— .Where 

JL entered into an agreement with B, not to com- 
^omlse a case with C. because he had assigned the 
TOnefit of the suit to B. as a security for the due 
. payment of some monthly instalment of money, and 
A> notwithstanding did afterwards compromise the 
euit with C., it was held that A, could not be con- 
victed tinder section 422 of the Penal Code, unless 
the compromise with C. was made dishonestly or 
fraudulently towards B, In the mattbb oe the 
PETITION OE NoBIK ChUNDEB MhdDTTOE 


B, 424. 

8e$ Pabtnebship Pbopebtt. ' 

[IS B. Ii. B., 807, 808, note ; 810, note 

Illegal attachment. — Frauda- 

lent conoeahnent of property . — The legality or for- 
mality of the mode of attachment allowed by a Civil 
Court is not a matter for a Deputy Magistrate's con- 
sideration. Where a Deputy Magistrate, considering 
that the attachment of a carriage in execution of a 
decree of a Civil Court was illegal, because it was 
placed in the custody of the judgment-debtor's hus- 
rond, and that the husband had acted fraudulently in 
removing and concealing the wheels and axles of the 
carriage on its subsequent distraint for arrears of 
municipal tax, convict^ him of an offence under sec- 
tion 424 of the Penal Code, the conviction was set 
aside. Queen v. Bbojo Kibhobe Dutt i 

[8W.E.,Cr.,17 1 

8. 425. 

See Cases undeb Misohiee. 


PB17AL CODB, 8.447. 

See Criminal Tbbspabs. 

[6 Mad., Ap., 17 

8. 451. 

See Charge — Form oe Charge — Spkoial 
Cases -House Trespass. 

[10 W. B., Or., 08 

> 8. 452. 

See Trespass— House Trespass. 

L12 W. B., Or., 88 

.. Ami% 

See Revision— Criminal Cases— Sen- 
tences . B. Ij. B., Sup. Vol., 488 
See Trespass— House Trespass. 

[1. L. B., 2 Mad., 80 

8.457. 

See Bench oe Magistrates. 

[28 W. B„ Or., 6 
See Criminal Pbocbdubb Code, 1882, ss. 
436, 438 (1872, 8. 296). 

[I. Ii. B., 1 AU., 418 
2 B. I.. B., S. 35^., 2 
S. C. 10 W. B., Or., 85 

See Revision— Criminal Cases— Sen- 

tences . B. Ii. B., Sup. Vol., 488 
See Sentence — Sentence aetbr Previous 
conviction • I. Ij. B., 8 All., 778 
See Trespass— House Trespass. 

[0 N. W., 801, 807 


8. 420. 

See Mischiee . L L. B., 5 Mad., 401 
[25 W. B., Or., 05 
21 W. B., Or., 88 

8. 427. 

See Mischiee , . 5 Mad., Ap., 80 

[8 Bom., Or., 08 

8. 480. 

See Mischiee . I. li. B., 1 Mad., 202 
[I. I^ B., 10 Bom., 188 

8.441. 

See Cases undeb Criminal Trespass. 

— 8. 442. 

See Prisons Act, b. 45. 

[I.I-.B.,2 A1L,801 

See Theet . . 10 W. B., Or., 08 

See Trespass— House Trespass. 

[0 W., 807 

. 1. Zi. B., 2 AH, 801 

8. 448. 

See Criminal Trespass. 

[5 Mad., Ap., 88 


8. 458. 

See Magistrate, Murisdiotion oe — 
Special Acts— Penal Code. 

[1 W. B., Or., 84 
0,W. B., Or., 5 

— SB. 459, 400. 

See Hurt— Grievous Hurt. 

[I.Ii.B.,8All.,049 

8. 408. 

See Forgery . I B. B., 5 AIL, 558 
[W. B,, F. B., 71 : Marsh., 270 
10 C. Ii. B., 184 
10 W. B., Or., 28 
I. Ij. B., 4 Bom., 067 
0 N. W., 60 

8.404. 

See Fobgbry . . 9 W. B., Or., 20 

[I. L. B., 0 Oalo., 482 
1. Ii. B., 4 Bom., 057 
1. L. H., 10 Oalo., 584 
10 W. B., Or., 23 

20 W. B., Or., 49 

21 W. B., Or., 41 
I.Ii. B.,6 AH, 217 

I.L.B.,18 0alc.,849 
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FENAIi CODE, b. 466. 

See FoBGBBy . . 7 O, li. R., 866 

[1. L. R., 6 AIL, 221 
18 W. R., Or., 46 
I. li. B., 8 AIL, 063 
I. 1 j« R., 7 Calc., 852 

8. 406. 

See FoBaBBr . . . 0 N. W., 50 

[7 C. I,. R., 850 
6 W. R. Cr., 96 

8. 407. 

See Fobgbbt . W. R., 1804, Cr., 22 
r5 Bom., Cr., 50 
I. Ii. R., 10 Calc., 684 

See Lbttebs PATBNt, High Coubt, cl. 2G. 

[3 Bom., Cr., 20 

8. 468. 

See Fobgbby . . 18 W. R., Cr., 40 

8. 471. 

See Fobgbby . . 8 W. R., Cr., 81 

[5 W. R., Cr., 60 
11 W. R., Cr., 44 
17 W. R., Cr., 32 
I. Ii. R., 6 AIL, 217, 663 
8 C. li. R., 642 
I. Ii. R., 9 Calc., 53 
I. Ii. R., 7 Aa, 403, 459 

— Using as genuine a forged docu^ 

ment, — The offenee imputed against an accused who, 
in a civil suit, is alleged to have used as genuine a 
document which he knew to he a forged document, 
is one cognisable under section 471 of the Penal 
Code. Such accused sliould, therefore, bo charged 
under that section, and not under section 196 of the 
Code. Em:fbbss v, Khebodb Cuunpeb Moztjmdab 

[I. Ii. R., 6 Calc., 717 : 6 C. L. R., 118 

8. 473. 

See Fobgeey . . 2 W. R., Cr., 5 

[13 W. R., Cr., 10 

8. 474. — Possession of forged docu^ 

ment — Intention, — It is not sufficient for a convic- 
tion under section 474 of the Penal Code to say that 
the prisoner might possibly have used an altered 
document. The guilty intent must be proved, not 
inferred. Qubbk v. Loybnath Shah a 

[W. B., 1804, Cr., 12 

8. 476 and S. 407, — Counterfeiting 

device or marie, — In order to a conviction under sec- 
tion 476 of the Penal Code, the document which the 
accused has in his possession must have some counter- 
feit device or mark upon it, and it must be proved 
that the accused has the document in his possession 
with the intent of using such device or mark for the 
purpose of giving the appearance of authenticity to 
the document. The document must be of the nature 
mentioned in section 467 of the Penal Code. Qubbh 

EUGHOONXTNSUir PUTTBONUYEBS 

[15 W.B., Cr.,19 


PBNAIi CODB> 8.477. 

See Opbbbob bblatikg to BoouhsktE. 

[3 W. B*, Cr., 3d 
7 Had., Ap., 20 

8.490. 

See Cbimikal Bbeaoh of Cohtbact. 

[0 W. R., Cr., 80 

9 W. R., Or., 12 

8. 494. 

See Abetment . I. D. R., 4 Calo., 10 

See Bigamy . I. Ii. R., 1 Bom., 847 
[I. Ii. R„ 1 All., 310 
I. Ii. R., 4 Bom., 330 . 

1. L. B., 0 Bom., 126 
0 W. R., Cr., 60 
7 C. Ii. R., 354 

8. 490 . — FaUe marriage . — Proof of 

dishonest or fraudulent intent is necessary for a con- 
viction, under section 496 of the Penal Code, of 
falsely goiYig through the ceremony of marriage. 
Queen v. Eudum , . W. B., 1864^ Cr., 13 

8. 497. 

See Cases undeb Adultbby. 

1. B. 498. — JEnticing or talcing awag 

wife temporarily living uioae.— Enticing or taking 
away, with a criminal intent, a wife living in her 
husband’s house, or in a house hired by him for her 
occupation and at his expense, during his temporary 
absence, is punishable under section 498 of the Penal 
Code, provided the seducer knew, or had reason to 
know, that she was the wife of the man from whose 
house he took her. Mutty Khan v. Mungloo 

[6 W.B.,Cr.,60 

2, . JSnticing away married 

woman. — Presumption of marriage. — Onus prohandt 
— In a charge under section 498 of the Penal Code, 
the proof that the woman and a man other than the 
accused were living together is sufficient to throw 
the burthen of proof on the accused that they were 
not man and wife. Qubbn v. Waziba 

[8 B. Ii. B,, Ap., 03 ; 17 W. R., Cr., 6 

3, 'Enticing away wife, — Proef 

of marriage. — S. and O, having been convicted of 
enticing away the wife of the complainant, the con- ^ 
viction was quashed on appeal, on the ground that 
strict proof of marriage being necessary for a con- 
viction under section 498 of the Penal Code, tho 
evidence adduced (rir., of the complainant, the 
woman and her mother, who swore to the fact of the 
marriage) was not sufficient to enable the Court to 
form an opinion whether the marriage took place as 
a fact, and if it did take place, whether it was accord- 
ing to law. The accused did not cross-examine the 
witnesses as to the fact or validity of the marriage 
or otherwise impugn it. PLeld that the marriage 
was sufficiently proved. Empress v. Pitamhur Singh, 
I. L, E., 5 Calc,, 566,. discussed. Qubbn-Emfeess 
V, SUBBABAYAN . . . 1. Ii. R., 9 MftdL, 0 

4. — — Alyaeantana law. — Mar* 

riage. — Custom.-^ln the absence of very dear evi- 
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deace of custom, which, if well founded, must he 
a matter of general notoriety, the cohabitation of a 
man and a woman under the Alyasaiitaua system 
cannot be considered marriage so as to render punish- 
able, under section 498 of the Penal Code, a per- 
son who entices away ^the woman with the intents 
specified in that section. Kokaga v. Qubrn 

[I. L. B., 6 Mad., 374 

— — - Detaining enticed woman . — 

A conviction cannot be had under the latter part of 
section 498 of the Penal Code for detaining an enticed 
woman, until the enticing has been proved. Em- 

PBBBS c. Tika Singh • 1. Ii. B., 3 AIL, 251 

0^ — — . Enticing and talcing away. 

TTpon an indictment under section 498 of the Penal 
Code, charging that the prisoner took away one A.^ 
who was then, and whom he then knew to he, the 
wife of one JIf., with tlte intent that he might have 
illict intercourse with the said A .^ — Held that there 
was a taking within the meaning of the section, al- 
tliough the advances and solicitation had proceeded 
from the woman, and the prisoner had for some time 
refused to yield to her reejuest. Queen v. Kumara- 
2 Mad., 331 

7, Concealing or detaining. 

In a charge under section 498 of the Penal Code, 
the words of the section, “ conceals or detains,” must 
he taken to extend to the enticing or inducing a wife 
to withhold or conceal herself from her husband, and 
assisting her to do so, as well as to physical restraint 
or prevention of her will or action. Depriving the 
husband of proper control over his wife for the pur- 
pose of illict intercourse is the gist of the ofi'ence, 
and a detention occasioning such deprivation may be 
brought about simply by the influence of allurements 
and blandishments. Queen v. Sundara Dabs 
Tbvan 4 Mad., 20 

0, " ' — JEnticing away married 

woman.-^ Finding in words of section. A flndiiig 
exactly in the words of section 498 of the Penal 
Code, that the prisoner took or enticed away a mar- 
ried woman from her husband, or some person having 
the care of her on his behalf, with intent that she 
should have illicit intercourse with some person, or 
concealed or detained such woman with a like in- 
tent, though not actually illegal when it is doubtful 
which of the several offences has been committed, 
is a finding which ought not to bo resorted to if it 
can be avoided and it can be determined under which 
part of the section the prisoner is guilty. Queen v. 
Mothooha Nath Koy . 22 W. B., Cr., 72 

- B. 499. 

See Cases unhbb Dbpamation. 

•8.500. 

See Defamation . I. Ii- B., 6 Mad., 381 
[2 ISr. W., 473 
I. L. B., 9 Mad., 387 


FEJSTAXi COBB, s. 508. 

See Criminal Intimidation. 

[8 Bom., Or., 101 
I. Ii. B., 8 Mad., 140 

See Defamation . I. L. B., 6 Mad., 381 

• B. 508. 

See Criminal Intimidation. 

[I. L. K., 8 Mad., 140 

See Defamation. 

[l.li.B., 6Mad., 381 

s. 509. 

See Maoistbatb, Jurisdiction of — 
Special Acts— Penal Code. 

[7 W. B., Cr., 52 

• 8. 511. 

See Cases under Attempt to Commit 
Offence. 

See Forobbt . I. L. B., 7 Calc., 352 
See Miscabriage . 19 W. B., Cr., 32 
See Rape . I. L. B., 5 Bom., 403 
See Sentence — Transportation. 

[1 B. Ii. B., a. Cr., 6 

PENAL COBE AMENDMENT ACT 
(VIII OP 1882), s. 4. 

See Sentence— ‘Cumulative Sentences. 

[I. L. B., 11 Calc., 349 
X. L. B., 12 Calc., 495 
I. L. B., 6 All., 121 
I. L. B., 7 All., 29 

PENAL CODE, EXCEPTIONS IN— 

See CnAROB— F orm of Charge— General 
Cases . . I. L. B., 4 Calc., 124 

See Evidence Act, s. 105, 

[I. L. B., 4 Calc., 124 

PENALTY. 

See Damages — Measure and Assessment 
OF Damages . . 11 W. B., 558 

5 W. B., S. C. C. Ref., 10 
17W.R.,94 
e W. B., Civ. Bel, 5 
7 W. R., 303 
I. L. B., 5 All., 238 

See Cases under Interest— Stipulations 

AMOUNTING TO PENALTIES OR OTHER- 
WISE. 

See Pbomissoby Note— Consideration. 

[I. L. B., 2 Calc., 202 

See Stamp Act, 1869, s. 20. 

[I. L. B., 4 Calc., 269 

See Stamp Act, 1869, s. 34. 

[I.L, B.,3Mad., 261 
I. L. B., 4 All., 482 
1. L. B., 8 Calc., 645 
9 C. L. B., 272 
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FI^N AIiTY— ooN<>iHi«(I. 

Tender of— ■ 

See Appellate Cofbt— Rejection oe 
Admission op Kvidence admitted ob 
BEJECTED BX CoURT BELOW. 

[I. L. B., 4 Calo., 218 
7 W. K,, 489 

PBlSrSIONS ACT, VI OP 1849. 

1, Arrears of pension. Succes- 

sion to. — Heirs. — Succeeding grantee, — Arrears or 
pension due to the deceased at the time of her death 
form part of her estate, and the person who is legal 
heir to the deceased is entitled to recover them. The 
grantee of the pension formerly enjoyed by the 
deceased has no right to such arrears which fonned 
imrt of the deceased's estate. Noushabah Sooltan 
Beoum V. Kubebbah Sooltan Begum 

[8 Agra, 44 

2, Agreement to pay portion 

of pension.— A pension having been granted by 
Government to B, B. in lieu of a saranjam held by 
his grandfather, a claim to share the same by M. Jt*. 
and his brothers w'as compromised by B. P. agreeing 
to pay them a certain proportion thereof yearly. 
The Agent for Sardars, affirming the decree of the 
Assistant Agent, found the agreement to be null and 
void as an assignment of a future interest in a pen- 
sion. Held that, as the pension was not granted 

in consideration of past services and present infirm- 
ities or old age,” the case* did not come within the 
terras of Act VI of 1849, and that the agreement 
was a valid one, Madhavbav Bansb v, Bapubav 
Pansb .... 4 Bom., A. C., 62 

3^ Liability to attachment. — 

Beshmukh allowance. — As the holder for the time 
being of a deshmukhi watan (an hereditary office) 
has only a life interest in the allowances pertaining 
to that watan, such allowances accruing due subse- 
quently to his death cannot be attached as part of 
liis estate. Hanmantbav Kixandebav v. Bhavan- 
EAV Bajieav . . . .10 Bom., 299 

4, ■ .. — Political pen- 

sion, — An order made by a District Judge, rejecting 
an application to attach a pension, on the ground 
that being a political pension it could not be attached 
under Act VI of 1849, was reversed, on petition, by 
the High Court, which directed the pension to be 
attached. In the matter of the petition of 
Habbhat bin Ram Chandbabhat 

£4 Bom., .A. O., 67 

5, " Requisite proof for 

exemption from attachment, — On a petition praying 
that an attachment placed on a pension, of which 
petitioner was the recipient, might be removed under 
Act VI of 1849, the High Court declined to inter- 
fere, as it had not been shown that the pension was 
one enjoyed in consideration of past services and 
present infirmities or old age. Ex pabtb Vithal- 
EAV Eshwantbav . . 4 Bom., A. C., 65 


BBNSIOIJB ACT, XXm OW 1B71; 

1. Operation of Act.— 

toe 'Fhe Pensions Act (XXIIl of 187X) ia 

not retrospective. Jamnadas v. Lahtabam 

£1. Xi. B., 2 Bom., 294 

2. Construction of Act,— Grant 

by Government, — Ownership in the soil. — ^Though, as 
stated in Krishnarav v. liangrav, 4 Bom,, A, C„ 1, 
“ sana(li grants in inain, saranjam, &c., are, generally^ 
speaking, more properly described as alienationM< 
of the royal share in the produce of the land (i.s., of 
land revenue) than grants of land, although in 
popular parlance occasionally so called,” yet such 
is not invariably the case. If words are employed in 
a grant which, expressly or by necessary implication, 
indicate that Government intends that, so far as 
it may have any ownership in the soil, that ownership 
shall pass to the grantee, neither Government, nor 
any person subsequently to the date of the grant 
deriving under Government, can be permitted to say 
that the ownership did not so pass, unless there 
are in the grant such detailed provisions as show 
that such words are limited in their operation. An 
enactment of a character so arbitrary as Act XXllI 
of 1871 ought to be construed strictly, and the 
Courts should not extend its operation further than 
the language of the Legislature requires. Rajti 
Naeaxan Mandlik V, Dadaji Bafuji 

[I. L. B., 1 Bom., 628 

3. Suit for declara- 

tion of right to officiate as patil of village,— ‘Jurisdic- 
tion of Civil Court.’-r-^ swit for a declaration of the 
plaintiff's eligibility to officiate as patil of a village is 
not prohibited by Act XX HI of 1871. That Act 
should receive a strict construction, as being in de- 
rogation of the right of the subject to resort to 
the ordinary Civil Courts. Babaji v. Rajaramf 
I. L. R., 1 Bom., 15, distinguished. Gubushidgavda 
BIN Rudraqavda V, Rudeagavdati kom Dya- 
mangayda . . . I. L. B>., 1 Bom., 681 

4^ - Political pension 

in lieu of grant of land resumed, — Impartible proper- 
ty, — A saranjam is ordinarily impartible, and semble 
that a political pension granted in substitution of a 
resumed saranjam is so likewise. The Pensions Act 
(XXIII of 1871) prevents a Civil Court from declaring 
such a pension to he partible, unless the Collector 
should authorise it to do so ; and the fact that the Col- 
lector authorises a suit for maintenance out of such a 
pension affords no ground for presuming that hd 
authorises a suit for the partition of the pension.,, 
Ramohandba Saxhabam V. Sakhabam Gofal 

[I. Ii. B., 2 Bom., 846 

L 8. 8.—" Grant of money or land 

revenue.” — Grant of proprietorship of aoiL— T he 
meaning of the expression “ grant of money or land 
revenue,” extended by section 8 of Act XXIII of 
1871 to include “anything payable on the part of 
Government in respect of any right, privilege, per- 
quisite, or office,” is not of so wide a range as to 
include a ^aut of the proprietorship of the soil, 
or any suit involving the rights of a proprietor of the 
soil. Krishnarav v. Rangrav, 4 Bom,, A, C,, 1 ; 
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rasrsioNS aot» xxm of ibti, s. s— 
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Vatnan Janardhan v. Collector of Thanay 6 Bom., 
X C.y t9i i Buttonji Bdulji v. Collector of 
Thma, 11 3foore’« I. dUtinf^uished. Eajyi 

Nabayak Mayduk «. Dadaji Bapuji 

[Lli. B.,XBom^ 623 

^ and 8. 6.— “ Bight** Mean- 

ing of-^Toda gar as haks.-^Mortgage of hak . — Toda 
gams haks are within the scope of the Pensions Act, 
XXIII of 1871 ; and a suit in respect of tliein cannot 
be instituted without the certificate required by sec- 
tion 6 of the Act. Where a mortgagee of such haks 
had, before the date on which the Act came into 
operation, obtained a decree for the recovery of his 
mortgage-debt from the mortgaged haks and from 
the mortgagor personally, and a fresh suit was neces- 
aary to enforce execution of that decree against those 
haks,— FeW that the Act did not a})ply to such 
fresh suit. SewtiZe,— That the word « right " in sec- 
tion 8 of Act XXIU of 1871 is eciuivalent to the 
word** hak” in its restricted sense of “allowance” 
or “fee.” Pabbhuoas Uayaji v. Motibam Kaly- 
akdas , • * T- Ti« K'.j 1 Bom., 203 

- B. 4 . — Toda garas hak. Suit for 

moneg in lieu of. — Jurisdiction of Civil Courts . — Act 
XXllI of 1871, section 4, prohibits the Civil Courts 
from entertaining a suit against (lovornment upon an 
alleged agreement by it to pay moneys from its 
treasury in lieu of toda garas haks. MAirsANa t). 
Qotbbnmbyt op Bombay 

[1. li, B.» 4 Bom., 443 


— - Toda garas hak, Suit for 

money in lieu of. ---In part of Western India annual 
payments, known as toda garas hak, made by village 
communities and commuted by them into liabilities to 
irarasias, have been recognised as a species of property, 
however unlawful their origin. In 1862 a resolution 
of the Government of Bombay described the position 
of the garasias at that time, and gave them the 
option of resuming the collection of the toda garas 
hak formerly levied, resorting only to legal proceed- 
ings to enforce their claims, or of receving, from 
the Government, allowances of an equivalent amount; 
the collections, in the latter case, being discontinued 
on all hands. The ancestors of the adoptive father of 
the plaintiff formerly levied toda garas hak; and 
after 1862 the Government in respect thereof made 
payments, under the resolution, to three brothers, of 
whom one was the plaintiff’s father; the latter re- 
ceiving a one-third share, which, on his death in 1865, 
was no longer paid. Meld that a suit against the 
Government for payment of this third share with ar- 
rears fell under the Pensions Act, XXIII of 1871, sec- 
tion 4, which prohibits cognisance, save as in the Act 
provided, *‘of any suit relating to any pension or 
grant of money or land revenue conferred or mode by 
the British or any fomer Government, whatever 
may have been the consideration for such pension or 

r %t, or whatever may have been the nature ^ of 
payment, claim, or right for which such pension 
or grant may have been substituted.” Meld that 
there was no reason, either in the language of the 
Alit itself or in any antecedent legislation, for oonstru- 
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ing these words as applicable only to rights in the 
nature of pensions. Mahabaval Mohabsinohjx 
Jbysinohji «. Govbbnmbnt of Bombay 

[L li. R., 6 Bom., 408 
R. R., 8 I. A., 77 

Affirming the judgment of the High Court in 
the sumo case . • I« Xi. R«, 4 Bom., 437 

8, ■ ' - - ' ■ ' - Jurisdiction of Civil Court. 

— Deshmukh.—A. suit in a Civil Court by a hereditary 
deshraukh relating to a grant of land revenue is pro- 
hibited by the Pensions Act, XXlIIof 1871. Nabo 
DaMODAB GHUOIH V. COLLKCTOB OF POOBA 

[I. Ii. B., 6 Bom., 208 

4, - Jurisdiction of Civil Court. 

— Suit relating to grant of money or land revenue, 
—A plaintiff, alleging that, as the hereditary desh- 
mukh of certain mehals, he was entitled to be paid 
directly by the ryots of these mehals a percentage on 
the revenue thereon assessed, sued to recover a por- 
tion of such percentage which had been collected 
along with the revenue and retained by the Govern- 
ment. Meld that the claim was “ a suit relating to a 
grant of money or land revenue,” and as such excluded 
from the jurisdiction of the Civil Courts by section 4 
of the Ponsions Act (XXIII of 1871). Vasudbb 
SaBASHIV MoJDAK V, COLLBOTOB OF RatNAOIEI 

[1. Xi. R., 2 Bom., 98 
Ii. R., 4 1. A., 119 

5, Bent-free grant of land 

from Q-ovemment . — Section 4 of the Pensions Act, 
XXIII of 1871, debars the Civil Court from taking 
cognisance of any suit, whether the Government is a 
party to it or not, which relates to any pension or 
grant of money or land revenue conferred or made 
by the British or any former Government, without a 
certificate from the Collector or other authorised 
officer. Section 5 prescribes a remedy for the claim- 
ant of such pension or grant, and section 6 enables 
the revenue officer to refer the parties to the Civil 
Court for the determination of their respective inter- 
ests in the income or other benefits, which the exe- 
cutive will, however, still, as against either or both of 
the litigants, be at libei’ty to allow or withhold. Lands 
held free of assessment under a grant from Govern- 
ment which bestows on the grantee the lands them- 
selves, and not merely the Government revenue aris- 
ing from them, do not fall within the provision of 
the Pensions Act. Babaji Habi v. Uajabam Bab- 
iiAL . . . . L L. R., 1 Bam,, 76 

6, Grant of land revenue.-— 

Former suit for money . — The plaintiffs formerly 
sued for a sum of money, and, obtaining a decree, 
attached, in 1861, two villages, the land revenue of 
which had been granted in inam. The attachment 
continued down to 1876, when the last holder of the 
villages died, and, the Government having resumed 
the villages, the attachment was raised. The plain- 
tiffs now sued to Lave their right declared to satisfy 
their decree from the revenues of the villages. Meld 
that the former suit was not a suit in respect of a 
pension or grant of money or land revenue, and that 
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mi attachment placed in pursuance of an ordinary 
money-decree b^ore the date of the Pensions Act, 

XXIII of 1871, could not be treated as a suit in 
respect of a pension, grant of money, or land revenue 
instituted before such date, so as to exclude the 
operation of the Act under, section 1. Sbobetaby 
ov State fob Iedia in Council o. Jamnadas 

[1. Ii. R., 6 Bom., 787 

7, Inam . — Grant of land free 

of revenue,-- Specific Relief Act, e. 42. — A grant 
of lands free of revenue does not come within the 
purview of the Pension Act, 1871. Panchana- 
DAYXAN V. NiLABANDAYTAN 

tX Ii. B., 7 Mad., 191 

8, — Gratuitous pension.— Suit 

for share of annual grant made hy Government , — One 
S., a servant of the Delhi Emperor, having been killed 
in Burdwan while fighting ftir his master, the Em- 
peror built a tomb over his remains, and made a 
grant of land (five mouzalis) to his family for the 
purpose of maintaining it in the manner usual 
amongst Mahomedans. This grant was subsequently 
confirmed to a descendant of S. and his heirs. Some 
years later the land came into the possession of the 
Rajah of Bui*dwan, who paid to the grantees a cer- 
tain sum of money annually. When the perpetual 
settlement was made, the British Government conti- 
nued the payment on account of the Kajah, in whose 
isemindari four of the five moumhs were incoi’po- 
rated. Owing to disputes in the family, a reference 
was made to Government, who reduced the money 
payment and appointed a mutwalli for the tomb. 
One of the descendants of S. then sued the Govern- 
ment and the mutwalli for a share of this annual 
payment. Held that the grant to S*s family was not 
a gratuitous pension or allowance, and that the 
money payment by the zemindar of Burdwan was 
rent justly due to them for the use and occupation 
of their land, and that the fact of the payment being 
continued by Government did not alter its nature. 
Accordingly, the suit w^as not barred by Regulation 

XXIV of 1793, or Act XXIII of 1871. Hazaba 
Bbouh c. Collbotob op Bubdwan 

[23 W. B., 378 

9, . — — — Grant hy Nawah of Car- 

natic, Resumption of, — Substitution of money ^ 
meni. — Suit to recover share of money.— ^ j^gbir 
having been granted by the Nawab of the Carnatic 
for the support of the grantee and his relatives, was 
resumed by Government, and a money payment, equi- 
valent to the rent, substituted. Held that a suit by 
a relative of the original grantee to recover, as a^ears 
of his share, money received by the representative of 
the grantee, was barred by section 4 of the Pensions 
Act, 1871 . Mahommbd Isaack Mushyack v. Azbb- 
zooK Nissa Bboam . I. Xi. B., 4 Mad., 341 

10, ~ Suit to recover matam 

service inam lands granted for support of temple . — 
A suit by a lessee of the holders of a matam service 
inam (rdigious endowment for the support of the 
family of the grantees and of a temple) to recover 

IV 
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the inam lands from strangers is not barred by the 
provisions of the Pensions Act, 1871. KOLANDAl 
Mubali V. Sankaba Bhabadhi 

[I. Ii. B., 5 Mad., 308 

!!• Religious endowment,— 

Personal grant, — When the object of the endow- 
ment was to provide for certain religious and piooe 
purposes, — Held that the provisions of the Pensione 
Act were not applicable to it. Pensions and grants ” 
in that Act meant personal grants, and not grants 
to endowments. Sbobetaby op State pob India 
o. Abdul Haebih Kean . I. Ii. B., 2 Mad., 294 

12. and a. 6. — Jurisdiction 

of Civil Court. — Omission to obtain, previous to suit, 
certificate enabling Court to entertain suit, — Rffeot 
of certificate granted after the hearing. — Part of 
the property in suit consisted of land, which was as- 
sumed in the Courts below to he held on terms 
bringing it within the Pensions Act, 1871. After 
the judgment, which disposed of the principal ques- 
tions in the case, had been given, final judgment was 
suspended ujx)u an objection that no certificate had 
been obtained under the Act. The certificate having 
been then obtained and delivered to the Court,-— 
Held that the original defect did not prevent the 
suit proceeding. Mahammad Azmat Ali Khan t>. 
Lalla Bbqum . . 1. Ii. B., 8 Calo., 422 

[Ii.B.,9I.A.,8 

— B. 6 . — Mortgage of desaigiri hah,— 

Suit hy mortgagee without certificate of Collector,— 
Sale in execution of decree passed in such suit,— 
Title of purchaser. — Jurisdiction, — Res judicata , — 
Rstoppel. — Where the mortgagee of a desaigiri hak, 
without obtaining the Collector’s certificate under sec- 
tion 6 of Act XXIII of 1871, sued the representative 
of the mortgagor to enforce the mortgage-debt 1^ 
a sale of the hak, and obtained a decree without 
jurisdiction, — Held that the proceedings in the suit 
wore without jurisdiction, and that the decree could 
not constitute the basis of any title, or estop the 
represeiitativ*' from suing for a declaration of his 
right to the hak as a life-holder as against the pur- 
chaser at the auction sale held in execution of the 
decree. Kadhabhai v. Anantram Bhagvani, I, L, 
R., 9 Bom., 198, followed. Vasanji Habibhai v, 
Lallu Abhu . • I. Xi. B., 9 Born., 285 

1. a. 11. — Todagaras hah. — lAahiUty 

to attachment. — Attachment. — A toda garas hak is 
not exempted from attachment under a decree of a 
Civil Court by section 11 of the Pensions Act of 1871. 
The word “ pension ” in section 1 1 of the Pensions 
Act is used in its ordinary and well-known sense,— 
viz., that of a periodical allowance or stipend granted, 
not in respect of any right, privilege, perquisite, or 
office, but on account of past service or particular mer- 
its, or as compensation to dethroned princes, their fami- 
lies and dependants. A todagaras hak does not come 
within the meaning of the word “ pension,” which 
denotes something different from “ a grant of money 
or revenue ” as defined in section 8 of the Act. 
Sbcebtaey op State pob India in Counoiii v, 
Khemcband Jeyohand . 1. L. B., 4 Boxa., 438 

7 % 
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S. Attachment cf horns. — Lior 

hiUtjf to attachment . — A bonus granted by Govern- 
ment in addition to a pension to an oMcer compul- 
aoriiy retired on account of reductions in the public 
eeryiee is not a pension within the meaning of the 
J^ensions Act, 1871, section 11, and was liable to at- 
tachment in execution proceedings begun prior to 
June 1, 1882. Khasxic v, Cablieb 

[L Ii. B., 6 Mad^ 272 

, , 0, l^^Aesiffnment of pension before 
paeeing of Act . — On the 12th February 1866, A.^ 
who was in receipt of a zihakhi pension from 
Government, assigned by deed a portion thereof to his 
wife in lieu of her dower. After his death, disputes 
arose between the wife and the heirs of A. in regard 
to a portion of the amount thus settled on her ; and 
she, instituted a suit, on a certificate granted by the 
Collector under section 6 of the Pensions Act 
of 1871), in which she prayed for a declaration of her 
proprietary right in respect of the said money, and of 
her power to transfer the same. Held that the 
assignment of the 12th Febmary 1865 having been 
made before the passing of the Pensions Act, was not 
invalidated by section 12 of that Act, which had no 
retrospective operation. Imtiaz Begam c, Liakat- 
i7K*Kis8A BsaA3i . . I. Ii. B., 7 AIL, 886 

Beversing, on a re-hearing of the case (the first 
hearing having been ex parte\ Imtiaz Begam v. 
LiAXAT-UE-iriBBA Begam . A. Xi. B., 6 AIL, 680 

PEONS, APPOINTMENT OP- 

1, — Naair, Power of. — Beng. Act V 

of 1863, ee. 3, 12. — By Bengal Act V of 1868 the 
appointment of peons was vested in the Nazir, subject 
to the approval of the Judge, by whatever title 
designated (sections 3 and 12), and no superior 
authority was competent to control such appointments 
or to restrict the choice of the Nazir. In the mat- 
SEB or THE PETITION OP GOOBOO BTAL SiNGH 

[9W.B., 388 , 

2, Offioers of MunsiPs Court.— 

Bower of Jadye.— All officers of a Munsif s Court 
are appointed by him, subject to the approval of the 
Judge, who should hear what any person aggrieved 
has to say, and determine whether the Munsif has 
rightly exercised his authority. In the matteb op 
Gooboouabs Bhxjttaohabjeb ' . 11 W. B., 158 

3 , Appointment of officers in 

MunsiTs Court. — Bower of Judge.^B eng. Act V 
of 1863. — A Judge is not warranted in interfering 
with the appointment of peons made in a Munsif's 
Court under Bengal Act Y of 1863, and approved by 
the Munsif. In the matteb op Someboohoben 

[11 W. B., 159 

PEBIM, ISLAND OF, LAW IN FOBCE 
IN- 

8ee JlJBISDICTION OP Cbiminal Coubt— 
OpPENOES COMMITTBB ONLY PABTLY IN 
ONE DiBTBICT — MubBEB. 

[I. L. B., 10 Bom., 268, 268 


FEB JUBY. 

Appeal IN Cbxhinal Ca 8 BS-«*Fbocb* 
DUBE . B. L. B., Bup. VoL, 426 
See Cases undeb False Evidence. 

See Sanction to Pbosecdtion — 
Sanction may be Gbanted. 

[8 B. L. B., A. Cr., 10 

PEBMANENT SETTLEMENT. 

See Cases undeb Enhancement op Rent 
— Exemption pbom Enhancement by 
X7NIP0BM Payment op Rent, and Fee- 
sumption. 

Districts to which it has not 

been extended. 

See Bengal Rent Act, 1869, ss. 16 and 17. 

[8B.L. B.,280 

1, Date of settlement.— The date 

of the permanent settlement was March 22nd, 1793. 
Rajbssubee Debia 0. Shibnath Chattebjeb 

[4 W. B., Act X, 42 

Deunput Singh v. Gooman Singh 

[ W. B., 1864, Act X, 61 

PoBAN Bebee 0 . Ally Khan 

[ W. B., 1864, Act X, 61 

2 , - — District of Jes- 

gore . — The date of the permanent settlement for the 
district of Jessore was April 11th, 1790. Hubo 
Kate Roy v, Ambeb Biswas . . 1 W. B., 281 

' 3 . Permanent settlement. Be- 

ference to, in Act X of 1869. — Subsequent 
settlements. — The words “Permanent Settlement** 
in Act X of 1859 refer to the permanent settlement 
of 1793, and not to permanent settlements subse- 
quently made. Shbobubn Lall v. Ram Pubtap 
Singe .... 8 W. B., Act X, 20 

PEBPETTTITIES. 

See Hindu Law— Will. 

[2 B. L. B„ O. C., U 
4 B. L. B., O. C., 108, 281 
9 B. L. B., 877 

PEBSONAL DECBEE. 

See Cases under Hindu Law— Widow— 
Dbcbbbs against Widow as repre- 
senting THE Estate ob Personally. 

See Husband and Wipe. 

[8B.L.B.,872 

PETITION, APPLICATION BY, FOB 
APPOINTMENT OF GUABDIAN. 

See Guardian— Appointment, &o. 

[I. L. B., 2 Calc., 867 

PETITION FOB ADMINISTBATION 
SUMMONS. 

See ADMINISTBATION. 


[8 B. L. B.| Ap., 8 



( 4m ) 


mofmr of 


nBTZTXOir, MISSTATSMBirF 

See PwTT CoTTNOiL, Pbaotice 01— Objeo- 

VIOES^ PSAOnCE AS 10— 

[14 K Xi. dM 

raWOTIOK. POWER TO AXLOW WITH- 
DRAWAL OF— 

See Iesoltbet Act, s. 7. 

[6 B. X«. 668 

Is^TXTIOH* POWER TO SET ASIDE 
ORDER DISMISBIEG— 

See Iebolyent Aot« S. 7. 

[6 B. L. B., 810 

jPHULKUB, BIGHT OF— 

— — - Proprietorship in #oil— Phnlkur, or 

the right of gathering fruits, is a right indicative of 
a cert^n dominion over the soiL Lbei<aevnd Singh 
9. Mohbshub Singh 

[S W. R^ F. 19: 10 Moore’a L A^ 81 

ni.oTA 

See Cases rNDEB Shipping Law— Colli- 
sion. 

PLACE OF WORSHIP, LIBERTY TO 
ERECT— 

See Right op Suit— Poblio Wobship, 
Suits bbgabbing bight of — 

[L L. B., 8 HadU 148 
1. L. R., 7 Calc^ 694 
L L. R., 6 Mad., 804 


PLAINT. 


CoL 

1. Genbbal Constbuction 

OF Plead- 

INGS 

• a 

. 4397 

2. Admission of Plaint 

• • 

. 4397 

3. Fobm and Contents of Plaint 

. 4898 

Date of Cause of Action 

. 4398 

(6) Fbame of Suits geneballv 

. 4399 

(c) Plaintiffs 

• • 

. 4400 

(d) Defendants . 

• • 

. 4402 

(e) Boundabies • 

• • 

. 4403 

(/) Special Cases 

• • 

. 4405 

4. Vbbifioation and Signatubb 

. 4406 

6. Amendment of Plaint 

. • 

• 4410 

6. Rbtubn OF Plaint 

• • 

. 4428 

7. Rejection of Plaint 

* • 

. 4428 

8. Pbocedubb 

• • 

. 4480 


See CouBT Fees Act, 1870, son. I, abt. 1. 

[I. L. B., 7 Boisu,685 

Mulxipabiousness. 

[B. L. B., Sup. VoL, 781 
2B.LR.,A.C.,841 
8 B. L. R., Ap., 68 
2 Ind. Jur„ H. S., 245 
9 W. B., 490 
18 W. B.,464 
U W. R.» 268 


See Cases undbb Beliep. 


See Btamf Act, 18C7. 

[7 B. L. B., 668, 664» note 


PLAIHT— oofiliatted. 

See Cases unimbs Vabiance between 
Pleading and Pbooi. 

... Admission of— 

See Pbactice— C iTIL CASES— LEAVE to 
SxTE OB Depend. 

[LL.B.,8Calo., 870 

' — Amendment of— 

See Affbait— Obdebs. 

[I.L.R.,8 AIU864 

See Issina — F bbbh ob Additional Issues* 
[I.L.B.,2Cale.»l 

See Pabtibs— Adding Pabtieb to Suits— 
Plaintiffs , L L. B., 1 AIL, 468 
See Relinquishment ob Omission to 
Sub fob Pobtion of Claim. 

[L L. B., 8 Calc., 786 

See Small Cause Coubt, Pbesidenot 
Towns — Reootbbt of Immoveabij 
Pbopebty . « L ]Li. R., 2 Bom., 91 


— FiHng of— 

See I*iMiTATiON Act, 1877, abt. 178. 

[L L. B., 8 Calc., 812 

— Order rejecting, for undervalua- 

tion. 

See jAPPEAL — ACTS— C oUBT FbeS AOT. 

[LL.R.,2Bom.,145,219 

See Appeal— Acts— Stamp Act, 1867. 

[6 K L. R., Ap., U, 12 
7B. L. R., 668, 664, note 


— Presentation of— 
See Paupeb Suit— Suits. 


Marsh., 


[1. L. R., 1 AIL, 280 
174 : W. R., 


,F.B.,68 
1 Ind. Jur., O. S., 66 
6N.W.,226 


— Rejection of— 
See Libel . 


10 B. L. R., 71 


Beturn of, for presentation In 

proper Court. 

A 1 L .867 
X. I,. 8 AIL, 466. 866 

I.I,.B ,4 A 1 L .478 

Str c*«"» USDS* liUUTATios Act, ISTf, 

S. 4h 

— — Varying form of— 

Verification of— 

See False Evidbnob— Oenemlt. 

[2 B» L* R., A* Cr«i 1 
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X;OSNERAL CONSTRUCTION OP PLEADINGS. | 

^ — PleadingB in Courts in India* 
•-->Pleadiiig 6 in Indian Courts should not be construed 
with the same strictness as they are in the English 
Courts. Nawab Nazim or Bjbngal v. Ambao 
Bhoum . • . . 21 W. B., 59 

See Gibdhabisb Singh v, Koolahul Singh. 

[6 W. B., P. 1: 2 Moore’s L A.. 844 

Moktibdims or Mouzah Kbnkunwady o. Enam- 
nAB Bkahmins or Mouzah Sooupal 

[7 W. B., P. O., 8 : 8 Moore’s I, A., 383 

Mobbsh Cubnobb Mooeebjbb V , Ramduun 
Pal ISW.B., 248 

2 . " -— Trimary and second* 

ary relii*f^ — Z. and his three minor sons were joint 
owners of a village which Z* hypothecated by deed of 
simple mortgage to J, Subsequently Z, executed an> 
other deed of mortgage to */., part of the eonsidemtion 
whereof was the cancellation of the former bond, which 
was im-id off and extinguished actjordiugly. J,, how- 
ever, fraudulently caused it to appear from the nova- 
ting document that the former mortgage was still 
alive, and after the death of Z. put tlu^ bond in suit 
against Z*8 widow, who, being ignomnt of the fraud, 
confessed judgment as guardian of her minor sons ; 
and the entire right and interest of Z*s heirs were 
sold in execution of the decree obUiined by */. Subse- 
quently the fraud was discovered and Z's sons brought 
a suit to set aside the execution sale and to recover 
possession of the property first mortgaged. In re- 
gard to three fourths of this property they prayed 
that ** imssession might be awarded to them by estab- 
Ushment of their right and share by auiendineiit of 
the revenue papers.’* In regard to the remaining 
one fourth, they prayed for jwjssession by right of 
inheritance to Z” by cancelmeut of the execution- 
sale and of the fraudulent decree. Held that plead- 
ings ill the Indian Courts must not Iw construed with 
the same strictness as in English Courts ; that al- 
iliough in an informal and louse way, what the plaint 
substantially set out, as the primary relief sought, 
was the entire avoidance of the decree and the pro- 
ooeilings resulting therefrom as vitiated by fraud, 
and, as secondary relief, to bo gmnted, if the Court 
should not see its way to setting aside those pro- 
ceedings, a declaration that they took effect only as 
iHJgards one fourth of the proimriy. Nawah Nazim 
V. Amrao Begam, 21 W, if,, 59, referred to. Nathu 
C.JODHA Singh . 1« L. B., 6 AIL, 406 

2. ADMISSION OP PLAINT. 

8, - Holiday.— — The re- 

ception of a ])laint for arrears of rent by the Collec- 
tor on Good Friday, although by the Circular Order 
of the Board of Revenue such day is an authorised 
holiday, is not illegal. There is no illegality in the 
tcception of a plaint engro.ssed on insufHcient stamp 
paper, if the full amount of the stamp duty has been 
paid at the time. Gdbinjd Kvmab Chowdhby c, 

I Nag 

[3 B.L. B., Ap., 72: U W. B„ 637 


8. FORM AND CONTENTS OP PLAINT. 

(a) Datb OB Caitbb OB Action. 

4^ - — Limitation. — Civil procedure 

Code, 1859, s, 26. — In a suit to recover possesion, 
plaintiff is l^und, under section 26, Act Y III of 1859, 
to give the date on which he was dispossessed as ac- 
curately as possible, especially where one of the 
issues is whether be has been in occupation of the 
laud within twelve years of suit. BoydoNATH Stjb- 
MAu c. Ojan Bibeb . . IX W. B., 238 

6 . " ' ' ■ ■■ ■ Plaint not show* 

ing when cause of action arose. — A plaintiff is 
bound by the Civil Procedure Code, to show on the 
face of the plaint that his cause of action accrued 
within the period of limitation. Where an assign- 
ment to himself is a material part of a plaintiff’s 
cajise of action be ought to allege the fact in his 
plaint. Bbookb v. Gibbon . . 21 W. B., 47 

6 , Ohjection to cause 

of action being barred. — Section 32 of Act VIII of 
1859 imposes upon the Court of first instance the 
duty of taking any legal objection apparent on the 
face of the plaint ; see Balava kom Basangouda v. 
Shigouda v.alad Kadapa, 7 Bom., A. C., 99 ; and 
the fact that a portion of the claim is evidently bar- 
red by the law of limitation from which no ground of 
exemption is stated, is an objection which ought to 
be noticed by the Court when receiving the plaint ; 
or if not taken, notice of then it may be at any subse- 
quent stage of the suit. Saluji Kesbaji v. Baj- 
uANGJi Jalmsangji . 2 Bom., 169 : 2iidEd., 162 

7, , ...... Taking plaint off 

the file. — Indefiniteness. — Omission to show suit not 
barred. — A plaint which merely stated that the cause 
of action arose previous to 2l8t August 1869 and 
which did not show that the suit was not barred by 
limitation, was ordered to be taken off the file, 
SONAMULL V, SGNABAM liOTTI 

[8 B. L. B.» Ap., 23 

0 , Plaint not show* 

ing when cause of action arojfe,— The fact of A*s 
plaint not showing when the cause of action arose, is 
ground for rejecting the plaint, but no ground for 
finding on the trial that the suit is barred upon an 
issue raised as to limitation. Kallynauth 8haw 
V. Eajbeblochvn Mozoomdab 

[2 Ind. Jur., H. 6 ., 343 

9 . — Omission to state 

when cause of action arose in plaint.--^ Amendment (f 
plaint,^ A suit, in which the plaint discloses a cause 
of action falling within the period of limitation, 
should not be dismissed after the framing of issues 
merely because the Court considers that an erroneous 
dale has been assigned in the plaint as the cause of 
action. Tim pkiut should be amended. Shbobaj 
V. Nub Khan . . 7 BT. W., 354 
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PIaAIjn '\}^^oniinued, 

3. FOEM AND CONTENTS OP PLAINT 

— continued, 

{b) Fbaice of Suits OEvsnAiiiiY. 

10. Paper referred to in plaint. 

— A paper referred to in a plaint is not a part of the 
plaint. Tottlton v, Gwytheb 

[Bourke* O. O., 278 

11. Schedule to plaint. — Statement 

of cause of action, — The schedule appended to a 
plaint cannot disclose a cause of action not revealed 
in the idaint. Muzhttr Hossain v. Dinobundo 

Sen • . . Bourke, O. C., 8 : Cor., 94 

Ltjcket Money Dossee v, Khetter Coomaey 
Dosssb . . .2 Ind. Jur., N, S.» 117 

12 . Defects in plaint,— 

ehowing good cause of action, — Chround for dismis- 
eal of suit, — A suit ipliould not be dismissed for mere 
defects in the plaint, if the evidence shows there is a 
good cause of action, GoLAM All Chowdhry v. 
Futtiok Chundbe . . .10 W, R., 460 

13 . Plaint showing 

good cause of action , — Ground for dismissal of 
suit, — If a plaint discloses a cause of action, a Judge 
on appeal ought not to dismiss the suit, on the 
ground merely of defect in the allegations in the 
plaint. Kabebnacth Moor v, Kebjoonibsa 

[Marsh., 198 : 1 Hay, 467 

14. Inaccuracy of 

language , — Ground for dismissal of suit,-~-Con» 
struction of plaint, — A plaintiff’s suit should not be 
dismissed because, in describing his cause of action, 
strictly accurate language has not been used. A 
plaint should not be construed literally, but accord- 
ing to the plaintiff’s real meaning, unless such mean- 
ing is inconsistent with the words used in the ])laint, 
so as to de(;eive the defendant and prejuiUce his de- 
fence. Inglis V. Eam Singh . W. R., P. B., 159 

Pitambur Moorerjee V. Huere Nakain Tha- 

KOOE . . . . W. R,, 1864, 60 

15. Want of dis- 

tinctness in plaint, — Ground for dismissal of ap- 
peal. — A suit should not be dismissed at the last 
stage of the proceedings in regular appeal for want 
of sufficient distinctness in the plaint, but 8U(di defect 
may be cured by examining the plaintiff or his 
pleader on that point. Jugmohun Tkwaeee «. 
Bulpeo Naik . . . .8 Agra, 162 

Abpoollah t>. Shaha Mujeesooddeen 

[16 W. R., 286 

16. Indi stinciness 

and obscurity of plaint. — Ground for refusal to 
give decree, — A Court is justified in refusing to give 
a decree upon a plaint which it deems to bo inten- 
tionally indistinct and obscure. Mahomed Hossein 
V. £ei8hno Churn Mibser . . 20 W. R., 147 

8ee Ram Dyal Dutx v* Bam Doolal Deb 

[U W. R., 278 


PLAINT — continued, 

8. FORM AND CONTENTS OF PLAIKT 

— continued 

{h) Frame op Suits generally — continued. 

17. — Mistake in plaint — Ground 

for dismissal of suit. — A suit should not be dismissed 
for what is obviously a mere mistake in the plaint, 
the erroneous statement of the date of a mort- 
gage made many years before the plaintiff acquired 
an interest in the property, where all the parties to it 
were dead, and the deed itself lost. Lai^A Dabee 
Pershad o. Bbhareb Lall . • 8 Agra, 88 

Mohun Lall u. Noor Khan . 8 Agra, 218 

18. Return and 

amendment of plaint, — Ground for dismissal of 
suit, — A suit cannot be dismissed merely on the 
grounds that the plaint did not contain a specifica- 
tion of the land in the defendant’s possession, and 
that there was an error in the plaint in the description 
of the defendant’s residence. Reza Ali v, Purna- 
NANB ChUCKERBUTTY 

[6 B. li. B., Ap., 84 : 14 W. R., 474 

19 . Suit for account.-— 

and agent. — Discussion as to form of plaint in suits 
for an account. Gobind Mohun Chuoebrbutty r. 
Sheriff 

[I. L. B., 7 Calc., 169 ; 8 C. L. B., 857 

Shooshi Bhoosun Pal u. Guru Churn Moo- 
ehofadhya 

[I. Ii. B., 7 Calc., 89 : 8 C. L. B., 285 

20. Partnership suit. — (^uil 

Procedure Code, 1877, sch. IV, form 113. —The plaint 
in a ])artnerBhip suit ought to be framed on the lines 
of form 113 in schedule IV of the Code, and the 
accounts should be taken as prayed in that form. 
Ram Chundbb Shaha v. Mantck Chunder Ma- 
NiKYA . I. L. B., 7 Calc., 428 ; 9 C. L. B., 167 

21. Suit to remove bunds on 

river, — Interruption to flow of water. — How a 
plaint should he framed in a suit for rennoval of cer- 
tain bunds which intcrruj)ted the plaintiff’s right to 
a flow of water from a river, considered. Court of 
Wards v. Lilanund Singh 

[4 B. L. R., Ap., 30 : 13 W. B., 48 

22. Suit for fishing in tank 

without permission, — Suit for damages and 
trespass. — Whore the owner of a tank wishes to 
bring a suit against a person for fishing in the tank 
without his permission the plaint should be framed 
for the recovery of damages for trespass, and should 
not be based on an alleged disfiossession by reason of 
the defendants fishing in the tank. LUEHIMONI 
Dasi u. Koruna Kant Moitro . 8 C. Ii. R., 509 

(fl) Plaintiffs. 

23 . Suit by afirm.— PsrPEAOoOE, 

C. J . — A suit by a firm should not be brought in the 
name of the firm, but in the names of the members 
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WLAtStT-^i>iiiiini0d. 

$. FORM AND CONTENTS OF PfiAlNT 

— eotiiinued, 

W “ 

Suit by a firm----contin90d, 

wbo constitute the hm. Pmiir BisHAKt Ssir n* 
Watsov . B. L. Sup. Vol» 004 

SL C. PooLXK Bshauxb Six v. Watson 

Gunga Butt Bkabutb* c. Dabrb Bass | 
Baboo . .a6V.B.»U8 

84 , ; — Bvdt by Company. — Cor- 

p^raiiofh Suit hy, — Plaintiffs MUdencription 
Ciml ProoBdwre Code {Act IIV of 1882)^ ». 4S5 * — 
Companies Act {VI <ff 1882), s, 41, — plaint was 
filed in which the plaintiff was described as J,, 
manager of the X Company, Limited, and in the 
body of the plaint several allusions were made to the 
** plaintiff -"company,*’ and the claim made in the 
plaint was a claim made on behalf of the Company. 

It was not suggested that the X. Company was a 
Company authorised to sue or be sued in the name of 
an officer or trustee, nor was it shown that it was re- 
gistered as a corporation under section 41 of the 
Indian Companies Act. Meld that the suit was bad- 
ly framed and that it should be (hsmissed. Camp- 
bbxj:. V, Jackson . . 1. 1«. B., 12 Calo., 41 

86, Suit on bebialf of minor.-* 

Suit hy mother as yuardian, — Description of plam^ 

It is not absolutely necessary for the mother to 
describe herself as guardian in the plaint, when the 
suit is evidently brought by her as mother of her 
minor son. Ck)ONO Monxb Bbbia e. Ram Kumol 
17W.B..144 


PLAI3FT — eoniinmed, 

8. FORM ANB CONTENTS OP PLAINT 
^continued, 

(e) PLAiNTim— coaftmceA 

Suit against administrator of minor for 
an aooount— 

condnet, or assign some satisfactoxy reason for appro* 
hendix^ an injury to the estate of the minor hy the 
administrator ; otherwise it will be held to contain 
no cause of action. BaxcopABDAB Manikulb e. 

Utamabax Maniklal . . 10 Bom,» 414 

88, — " Misdescription of plaintiff. 

— for Plaintiff sued for rent, describing 

herself as holding a dur-mirasi jote, and the lower 
Appellate Court treated that description of her jote 
as misdescriptive, because the jnmma-wasil-baki 
papers called her a mirasi-ijardar, and other papers 
showed her to be a dur-mlrasi talookdar. J5[ela on 
special appeal that the misdescription, if th^e were 
any, was an utterly insufficient ground for throwing 
out plaintiff’s claim. Bhqobun Motkb Babsbb u. 
Mvndlb • . . 17 W. B,, 17 

80. ' Pesidenee, — Ci» 

ml Procedure Code, 1877, w, 60^52. — Description 
of defendant^-^Ho describe the plaintiff as residing 
in Chitpore Road in the town of Calcutta is not a 
sufficient description, under section 60 of the Civil 
Procedure Code, of his place of abode ; nor is it suffi- 
cient under that section to describe the defendant as 
formerly of Calcutta without alleging that the plain- 
tiff has been unable to ascertain his place of resi- 
dence more definitely. Solomon n, Abdool Aziz 

[4C.LuB.,86a 


80. ■■■ ■ ■■ Description of 

plamtiff, — Olyeetion to frame of suit , — In a suit 
mught on behalf of a minor by his next friend it is 
not necessary for the next friend to have a certificate 
under Act XL of 1668, provided he have in fact per- 
mission of the Court to sue. Where a suit was 
brought in the name of A, for self and as guardian 
of her daughter B,, a minor, and it was objected that 
it should have been brought in the names of A., and 
of B., a minor by her next friend and guardian,— JTs^ 
that, as no one was misled or injured by the improper 
form of the plidnt, the objecUon ought not to be held 
latal, but the decree must be taken to be in favour 
id A, and of B, suing by A. as if the suit had been 
properly framed. Abim Bukbh Fasib «.’Jhalo 
Bibi . . . I. la B., 12 Oalo., 48 

87* Suit hy manayer 

iff minors property, — Bony, Act IV of 1870,---A 
suit brought by minors through the manager of their 
as next friend must follow the form pre- 
y Bengal Act IV of 1870. Jotbam Lall 
Mahtoon e. Stewabt . • 20 W. B., 463 

88. — — — Suit agalxuit adminUitrator 

df minor for an aooonnt. — Minors Act (Bom- 
4sm), XX of 1864, — Miseonduet. — A plaint under 
XX of 1864 by a relative of a minor against his 
' Tstratop must specify one or more acts of mis- 


(d) Bbvbndantb. 

31 , Desoription of defendant. 

— Act VIII of 1859, s, 26, — Titles of honour,— ‘ 
Where the Government has recognised a person as 
having a right to bear particular titles, a plaint in a 
suit against such person does not contain ''the de- 
scription of the defendant ” in accordance with sec- 
tion 26 of Act VIII of 1869 if such titles are omit- 
ted. In such a case the plaintiff should, on the ob- 
jection being taken by the defendant, be ordered to 
amend the plaint ; and if such (^er is not complied 
with, the plaint should be rejected. Mahaba^'A 
OF VlZIAKAOBAM 0. LaXSBMI CHALLAYA 

[12 Rli* B*» F. a, 448: 18 W* B., 801 

Reversing decision of High Court in Seta Rama 
j Kbtshna Rayitdafpa Ranoa Rao c. Vijaya Rama 
! Mad., 31 

82. Act Tin of 

1859, 8, 26,— ‘Title of honour. --The object of section 
26, Act VIII of 1859, is to identify tbe parties to 
the suit j and where it was clear on the defendant’s 
own admission that the right ptwty "sw sued, an ol^ 
jection by the defendant l£at the pliunt was bad, as it 
omitted to style him Boy Bahadoor,” was overruled. 
Kxssbn Chand Golaoha V. Mbobaj Kittitbia Rot 
[12 B. Ik R., 446, note : 12 W. B„ 450 
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KiAXESTT — eoniimued, 

8. FORM AND CONTENTS OF PLAINT 
— continued, 

(i) DEPEKi>Airrs*~-co}i^ifi«ec2. 

SB, 1 Suit against fixmr-'Partnors. 

• — In an action against a firm the names of the 
partners should be specified in the plaint, and a 8um< 
xnons served on one or more of its members if resi- 
dent within the jurisdiction. Yeknath Babajti v. 
Ohand Kahanji . . . . 1 Bom., 85 

84, Suit against a corporation 

or company.— Fill of 1859, s, A plaint 
described the defendants as C, S., Deputy Agent of 
the East Indian Railway Company, and W, B, L., 
District Engineer of Rajmehal and Beerbhoom, who 
were made joint defendants. The real defendants 
were the East Indian Railway Company. Held, the 
plaint did not contain the description of the defend- 
ants under section 26, Act VIII of 1859. The Com- 
pany should be sued in its corporate name. Ramdas 
SEIT V, COLLECTOB OF MOOBSHBDABAD 

[2B.Ii.B.,S.N.,0 

S. C. Rah Doss Sbk v, Stefhbnson 

[10 W. B., 800 

Nubeen Chitkdeb Patti. «. Stbfhensow 

[16 W. B., 634 

86 , Suit against company,— 

Ignorance of names of persons forming company . — 
In the case of an unincorporated or unregistered 
company, the plaintiff, if he does not know of what 
persons the company is composed, may sue the com- 
any by the name under which they are carrying on 
usiness, stating in his plaint his inability to de- 
scribe them better. Koylash Chuuder Rot u. 
Ellis 8 W. B., 45 

(«) BoTTUD ABIES. 

86, OmiBBion to Bi)ecify bound- 

aricB.— land , — A suit to recover land with- 
out defining boundaries cannot he maintained, be- 
cause, if decreed, the decree could not be executed. 
Mahomed Ismail o. Lalla DniryDTTR Kishobb 
Nabaik 25 W, B., 89 

87, Bffect of omis- 

sion on execution of decree , — The mere omission 
from the schedule annexed to a plaint of the bound- 
aries or other specifications of land will not exclude 
from the operation of the decree matters which are 
by name strictly claimed in the plaint and referred 
to as such in the decree, and which do not need any 
further specification. Shib Nabain Banbbjee v. 
Ram Nabaih Ldshbttb . . 20 W. B,, 142 

88 , SpecifiSiBtion of bound- 

aries. — Suit to present infringement of rights over 

Where the object of a suit is to prevent the 
plaintiff^B rights over certain lands from being in- 
fringed upon, the boundaries of the lands should be 
given in the plaint. Ajoodhia Lall v, Gitmahi 
Lall . . . • 2 C. 1j. B., 184 


Fill AINT — 

8 . FORM AND CONTENTS OP PLAINT 

--^continued, 

(e) Bottndabibs— confiaiesd. 

89. — Description of immoYoable 

property. — Civil Procedure Code, 1859, 8, 
elS.Suitfor Zaad.— Under Act VIII of 1859, sec- 
tion 26, clause 6, all that it is necessary for plaintiff 
to do is to describe the property in such a manner as 
may suffice for identification ; it is not absolutely 
necessary to set forth the boundaries. Aftabood* 
DBEN C. SHTTMBOODBEEN MuLLICB 


40, Deacription of estate.— Ct- 

vil Procedure Code, 1859, s, 26, els. 4 and 5,-^Bound^ 
aries. Specification of, — From clauses 4 and 6 of sec- 
tion 26 of Act VIII of 1859, it would appear tliat 
where a whole estate bearing a name is sued for, 
the boundaries need not be given. Ramdotal 
Khan v, Ajoodhia Ram Khan 

[1. L. B., 2 Calc., 1: 26 W. B., 425 

4 X, Description of property,— 

Indistinctness of boundaries, — Civil Procedure 
Code, 1859, s. 26. — The indistinctness of boundaries 
is, under Act VIII of 1859, not a cause of nonsuit. 
Janokbe Chowdhbanbb V. Dwabkanattth Chow- 
dhbt •.•••. 1 Hay, 555 

42 , Effect of misdescription.— 

Misdescription of area and boundaries. — Suit for 
enhancement, — As to the effect of misdescription of 
area and boundaries in a suit for enhancement of rent. 
Tabinbb Chubn Sannyal V. Mohima Chttndeb 
Shaha 22W.B„420 

43 , Procedure on oonission 

to specify boundaries.— plaint . — In 
a suit in which the plaintiff claimed several plots 
of land, hut did not specify the boundaries in respect 
of one of them, it was held that the proper course was 
for the Court to call upon the plaintiff to amend 
his plaint. JoNAB Ali Mollah v, Golam Assad 
Chowdhby . . . .21 W. B., 187 

44 , Procedure in case of irregu- 

larity in form of plaint, — Civil Procedure Code, 
1859,8.265, cl.^ Amendment of plaint. n plaint 
be drawn jnot in accordance with the provisions of 
clause 6, section 26, Act VIII of 1859, the plaintiff 
ought to be allowed to amend the plaint without the 
suit being at once dismissed. Bissundbn NabAXN 
Shahbb V. Gtjngbbkissen Sbahbb . 2 Hay, 851 

46 ^ Contents of plaint, — Civil 

Procedure Code, 1859, ss. 26, 27.— Under section 26, 
Act VIII of 1859, the plaint is intended to be a state- 
ment of facts, and not merely a prayer for relief. The 
I words “ cause of action ” in that section, as disdn- 
j guished from the ‘‘ relief sought for and the subject 
! of the claim, mean the grounds entitling the plaintiff 
to the remedy he seeks. Hubohtjbn Doss v. Haea- 
EBEMDLL . . . 1 Ind. Jur., 0. 8,, 12 

48 ^ Suit for breach of contract, 

— Sale and delivery of goods,^ Omission to alleye 
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tfUUm—eoMiinted. 

i. FORM AND CONTENTS OF PLAINT 

•^continued, 

(s) BOT7NDABIE8 — Continued^ 

Suit for breach of ooxitract~oo»^fii«^. 
Nadines* and willingness to fay on delivery . — 
In a suit by the plaintiffs to recover damages from 
the defendant, a surety upon a contract to deliver 
coffee to the plaintiffs, the plaint did not allege the 
willingness of the plaintiff to pay on delivery. 
Meld on special ap]>eal that such allegation was not 
necessary, its absence not having prejudiced the de- 
fendant. PlBBOE V, OrSBBBA SHKTTI GanAPATHT 

[7 Mad., 864 

47 , ^ gxilt for contribution.*— 

Meguisites of claim.^^A claim for contribution 
should distinctly set forth the amounts due by each 
party sued, failing which the plaint should be reject- 
ed. Bholastatk Chattbbjbb c. Inobb OhANI) 
Dooovb .... 14W.B.,d78 

(/) Special Cases. 

^ 4 g, Suit for damages for tort— 

Males of English /aw.— Plaints must state the relief 
■ought for, the subject of the claim, the cause of ac- 
tion, and when it accrued ; and in suits for damages 
for injury done, the nature of the injury ought to be 
■ot out. The strict rules of English law do not ne- 
cessarily apply to plaints in this country. Mohbbh 
Obukdbb Moojeebjbb V. IUmdhbn Pal 

[18 W. B.,248 

In every such plaint, plaintiff should name the 
Amount of damages which he socks to recover as com- 
pensation for the injury of which he complains. 
Gibdhablal Datalbab V. Jaoannath Gihbuar- 
BHAi 10 Bom., 182 

Suit for declaration of title 
and to have sale set aside .— of 
Where a person, by right of inheritance, 
sued for a declaration of his title to a share in a cer- 
tain sum of money to which the defendants laid 
claim, and the defendants met that allegation by set- 
dng up a sale, which the plaintiff admitted , — Meld 
that the plaintiff was bound to mention in his plaint 
the fact that he had parted with liis title, and to 
allege the particular circumstances— misreproseiita- 
tion, undervalue, or fraud — on which he relies to 
have the sale set aside ; also that the cause of ac- 
tion arose at some time within tho period of limita- 
i^n applicable to the case. If suffeiont cause 
exists, the Court may require tho plaintiff to amend 
the plaint. Azimudiit Khan v. Zia-ul-Nissa 

[1. Ii« B., 6 Bom., 809 | 

50 , Suit for possession and 

mesne profits . — Question raised in plaint . — In a 
•pit to rectwer, with mesne profits and other incidents, 

A jirayati village alleged by tho plaintiff to fonn 
of his zemindarl and to be wrongfully held by 
dlBfendant by virtue of the execution of a decree of 
1^6 late Commissioner of the Northern Circars passed 
in 1854, the defeudaut pleaded that he held on a 


FlfAlMT— coa/tsaed. 

8. FOUM AND CONTENTS OP PLAINT 
— continued. 

(f) Seboxal Casbs — continued. 

Suit for possession and mesne profits— 

continued, 

permanent lease, subject to a fixed quit-rent ; that he 
and his ancestors had held on that tenure since and 
previously to the permanent settlement. Meld that 
as the plaint praying for the recovery of possessioi 
proceeded on the ground, amongst others, of tiie va 
lidity of the grant relied on by the defendant, the 
question as to the validity of the permanent kuttu- 
bandi tenure claimed by the ddcndiint was properly 
open for determination in tho present suit. Vaibi- 
CHABLA SUBYA NaUAYANA (ZkMINLAB OT KlTBA- 
EAM) e, NaDIMINTI BHAQAVAT PaYANJALT SHASTBt 

[8 Mad., 120 

4 VERIFICATION AND SIGNATURE. 

51, Inability to verify,-— Civil Pro- 

cedure Code, 1859, s. 28. — Generally plaints should 
be verified by the plaintiff. The exception under sec- 
tion 28, Act VIII of 1859, in favour of persons unable 
to verify, should be separately pleaded and considered 
in each case. In the mattbb op the petition op 
MFHESBim Bbksh Sinoh . 5 W. B., Mis., 88 

52 . Ground for not verifying 

personally. — Duty of Court on presentation of 
plaint. — It is incumbent on all Courts, without re- 
gard’ to muk or station, to see that plaints and written 
statements are subscribed and verified by the parties 
in person, except when unable to do so by reason of 
absence w other good cause, when they may be allow- 
ed to be subscribed and verified by competent persons 
only. Kxenoo Singh Roy r. Eshan Chfndeb Roy 

[eW. B., 213 

53. ' '— Duty of Court 

on presentation of plaint. — A Court ought never to 
allow a person otlicr than the plaintiff to verify the 
plaint, save strictly under the exception which tho 
law permits, — namely, where the plaintiff, by reason 
of absence or other good cause, is unable to subscribe 
it: (see Act VIII bf 1859, section 28). Whenever 
the plaint is not presented by the plaintiff in person, 
the Court should satisfy itself that the verification is 
actually signed by tho plaintiff. Nurptno Dbb v. 
Ram Mouun Mookkejke . . Marsh., 176 

Ram Mohun Mookebjbe n. Nttbsinq Deb 

[W, B., F B., 54 : 1 lud, Jur., O. S., 68 

I Hay, 879 

54, THscretion of 

Court. — Civil Procedure Code, 1859, s. 2S.— When an 
application is made to a Court to permit a plaint to 
be subscribed and veri^jd on behalf of the plaintiff, 
by a person other than tne plaintiff, the Court must 
exercise the power vested in it by section 28, Act 
VIII of 1859, and must decide whether or not the 
plaintiff by reason of absence or other good cause, is 
unable to subscribe and verify the plaint himself. 
Mohxsbub Bubsh Singh v. Shbo Nabain Singh 

[6 W. B., Mis., 59 
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PLAIlTT^con/t'nifed. 

4. VERIFICATION AND 8 IQNATURB-co«- 
tinued. 

Ground for not verifying personally— 
continued* 

55 , Absence on other 

good ground. — A plaintiff may be excused from veri- 
fying bis plaint, not only by reason of his absence, but 
also for any other good cause to the satisfaction of 
the Court. In the mattbe or the petition op 
Lekla Ntjnd Singh . , . 7 W. B., 168 

55 , Verifloationby person other 

than plaintiff. — — When a plaint is sub- 
scribed and verified by a person other than the plain- 
tiff, notice should be given to the defendant ; notliing 
more formal need be done by way of notice to sup- 
port an application for the admission of the plaint, 
if the person verifying is qualified in other respects 
according to the provisions of the Code of Civil Pro- 
cedure. PUDUOMQKEY DOSSBE V. ShAMA ChUKN 

CHUdCBBBUTTT • . I Ind. JUT., N. S., 226 

57 , Improper verification. — 

Tlaint alleging matter not personally known* — Where 
the plaint alleges matter which cannot be personally 
known to the person making the verification, and 
whicdi is not stated to be on information and belief, a 
verification which does not distinguish how much is 
true to the knowledge of the person making it, and 
what is alleged to be true on information and belief, 
does not fulfil the requirements of section 52, Act X 
of 1887. Solomon v* Abdool Aziz 

[4 C. li. B., 366 

53 , Personal knowledge of facts. 

— Information and belief* — Personal knowledge * — 
Civil Procedure Code i^Act X of J877), ss* 50, 51 . — 
Act XII of s* 11. — In all cases, whether a 
plaint is verified by the plaintiff or by some other 
persoff, the party verifying should state shortly what 
paragraphs he verifies of his own knowledge, and 
what paragraphs he believes to be tnic from the in- 
formation of others. In the mattbb or Upendbo 
Lall Bose 

[I. L. B., 6 Calc., 676 ; 7 C. L. B., 418 

59 , — Allegation of 

fraud* — Practice* — In a case where the plaintiffs set 
up gross fraud, and where the case depends mainly 
upon the personal knowledge of the plaintiffs, it is 
imperative on the plaintiffs, or one of them, to verify 
the plaint. Pbotap Chunhee Baneejke v* Keishto 
Kishorb Shaha . . I. Ii. B., 8 Calc., 885 

See Jaedinb, Skinner, & Co., v* Shtjrnomoybb 

[24 W. B..216 

00 , — Ejffect of non-verification by 

real plaintifil — Benami mortgage* — In a suit for 
possession after foreclosure, defendants urged that C. 
(and not A* and B*, the plaintiffs) was the actual 
mortgagee. This was denied by A . and B*, who ob- 
tained a decree. In a subsequent suit brought by the 
representatives of A. and B* for mesne profits, they, 
in conjunction with C., nrged tliat C. was the real 
mortgagee ; and C. was made a co-plaintiff, hut ho did 
not verify the plaint. A decree was given for mesne 


PXaAllTT — continued* 

4. VERIFICATION AND SIGNATURE-con- 

tinued* 

Effect of non-veriflcatlon by real plain* 
tiff— confmwerf. 

profits in favour of (7., the plaintiff. Meld that* 
the fact that C* hod not verified the plaint was no 
sufficient ground for dismissing the suit. ROY 
Mohanlall Mittra V* Bishntt Chundra Chat- 

. . 1 B. Ii. B., A. C., 100 

5. C. Roy Mohun Lall Mittbe v. Buhoo Soon- 

burbb Dbbia . . , 10 W. B., 146 

01 , — Partners. — Suit by 

Where the plaintiffs described tbemselves as lately 
carrying on business under the name of C* if Co*,^ 
Meld that there w^as no irregularity in the plaint 
being signed by C. 4* Co*, and verified only by A* B*, 
one of the partners. Lachlan v. Abdulla 

[6B.L. B., Ap.,8a 

62. Signature by one 

partner of the firm*-- Act VIII of 1859, e, 27. 
Practice* — By the practice of the Court, in a suit 
brought by a firm, one partner can, without haidng 
obtained special leave, verify the plaint on his own 
behalf and also on behalf of his co-partners, Queere, 
— Whether such a practice is correct, or ought to .be 
allowed to continue. Ramohundbr i>. Choonbb 
Lall • • • • • 12 B. Xi. B., 86 

03 . False verification.— 

tion by mooktear. — Civil Procedure Code, 1859, e, 
24* — Tlie verification of a plaint signed with the 
name of the plaintiff by her mooktear, and which 
does not aver wliat is false, but attem})t 8 to do what 
the law estops her from doing, is not a false veri- 
fication within the meaning of section 24, Act Vlll 
of 1859. Roshun Jehan v. Enaybt Hossein 

[W. B., P. B., 41 : Marsh., 127 
1 Ind. Jur., O. S., 44 

04 ^ Subscription by agent— 

Civil Procedure Code, 1877, s* 51* — Under sec- 
tion 61 of the Code of Civil Procedure, Act X of 
1877, the Court may in its discretion admit a plaint 
which has been subscribed by an autijorised agent of 
the plaintiff. Surnomoybe v. Poolin Bbhaey 
Mundul 3 C. L. B., 16 

66 . ; " Civil Procedure 

Code, 1877, ss. 36, 51 . — Section 30, read along with 
section 51, of the Code of Civil Procedure (Act X of 
1877 ), shows that a plaint which may be presented by 
an authorised agent, may in liktj manner be sub- 
scribed by him, and that subscription would be a 
compliance with section 61. Dhunput Singh Ba- 
HADOOE V* JHOOMUK Khawas . 8 O. Ii. B„ 670 

66. Signature and verification 

by agent,— Civil Procedure Code {X of 1877 as 
amended by Act XII of 1879), ss, 51 and 52 , — ^A 
plaint, signed by a person holding a general power of 
attorney to sue on l)ebalf of the plaintiff, is properly 
signed within the meaning of the proviso in section 
51 of the amended Civil Procedure Code. The Court 
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tinued» 

lUgiiAtare axxd Terifioation by agent— 

oantinued, 

eiaft be eatisftedi under section 62, that a person, 
other than i^e plaintiff, verifying the plaint, is 
acquainted with the facts of the case ; but in the 
case of a person holding a general power of attorney, 
or of any other recognised agent, the Court will not 
insist on any extreme stringency of proof. Section 
62 does not require the verification of a plaint to be 
made in the presence of an officer of the Court ; but, 
hanng regard to the necessity of satisfying the 
Court that the person, other than the plaintiff, who 
verifies the plaint, is acquainted with the facts of the 
case^ it is desirable that a verification by such a per- 
son should be made in the presence of the Court, 
unless the Court he satisfied that there is sufficient 
ground for dispensing with his attendance. Kabta- 
xiiro «. BvaTOMJi Dadabhot 

[I. L. B., 4 Bom., 468 

37 , Verification by unauthor- 

ised person. — Removal from file. — Practice . — 
When a plaint has been verified by a person who 
has not shown to the Court that he is a person com- 
petent to verify it, the Court will order the plaint to 
be removed from the file. Oyibend, Cubbby, & 
Oo., s. Stxblb . . 1 Xnd J ur., N. S., 89 

33 , Irregular verification.— 

BtSNHsraZ on ground of improper verification after 
udmUeion of plaint , — The Judge on appeal dismissed 
a suit on the ground that the plaint was verified by 
an agent, when it might and ought to have been veri- 
fied by the plaintiff liimself. Beld that the plaint 
having been admitted, the suit ought not to be dis- 
missed for this defect, hut the Judge might properly 
have required the verification of the plaintiff to be 
supplied. Goxub Chunpbb v. Bubbbk Bbgum 

[Marsh., 844 : 2 Hay, 825 

39 , .. — False verification.— iraiesr 

of objection . — A case having come on for hearing, 
the verification of the plaint was found to he false. 
Upon this plaintiff applied to withdraw the suit with 
permission to bring a fresh suit. The Munsif reject- 
ed the application and dismissed the suit with costs. 
Mifid that, as the defendant had filed a written state- 
ment and had not objected to the verification, it was 
the duty of the Munsif to dispose of the case on its 
merits, dealing afterwards as he thought fit with the 
party making the false verification. Shama Soon- 
DtTBBB DbBIA V. BoBUCOOJ>X>BBN SiBDAB 

[24W.B.,71 

70 , Objection to verification.— 

Vm^Oation of plaint hg agent.*^lt is not competent 

a Judge of a Small Clause Court to raise any ob- 
jeetion to the verification 'of a plaint by an agent, 
after such verification has been expressly sanctioned 
by him at the commencement of the suit. Strrro- 
OBtmir Qsosbal v. Suboob Cbvbdbr Dosb 

[12 W. a, 466 


FIjAINT— eoafiaaed. 

6. AMENDMENT OP PLAINT. 

7 L Power to amend.— AppeWafe 

Court , — plaint cannot be amended in an Appellate 
Court. Abpool Oxtpfoob v. Nttb Banu 

[I B. li. B„ A. O., 78: 10 W. B.,111 

72. Appellate Court, 

•^Oljection to plaint , — An Appellate Court is com- 
petent at any stage to allow objections to be taken to 
an apparent defect in the plaint. Coltin, Cowix, v, 

Eliab . 2 B. li. B., A. C., 212 : 11 W. B., 40 

78. Act nil of 

1859 , — The Court has power to amend a plaint after 
it has been filed, although no express power to do so 
is given by Act VIII of 1869. Under Act VIII of 
1859, the Court has power to make all such amend- 
ments, first in the plaint, and afterwards in the 
issues, as may be necessary, in order to bring about a 
fair and proper trial of the matter which the plaintiff 
comes into Court to have tried. Qabinb Chanbba 
Dutt V, Ganga Dhtb. Naut Mohun Das «. 
GangaDhtb .... 7B.Ij.B.,888 

Sahiji Kxbbaji V, Bajsakgji Jalmsangji 

[2 Bom., 169 : 2nd 3Bd., 162 

74, Bight to amend. — Altering 

cate in appeal , — A plaintiff was not allowed to alter 
his case on second appeal. Dassobatbt Hubi 
Chunbbb Mahafattba V, Ramkbishka Jana 

[1. 1.. B., 9 Calc., 526 
18 O. L. B.,114 

76. Ground for 

amendment, — Amendment at final hearing, — Semhle, 
— A defect which appears on the face of the plaint, 
which would liavo rendered it madmissiblo, is not a 
matter for amendment at the final hearing the 
suit. Eahabami Atyan V, Ramu Mufan * 

[8 Mad., 872 

76. - " - Application to 

amend with rrference to objection taken at filing of 
plaint . — A plaint may be amended upon subsequent 
application, with reference to an objection taken 
when it was filed. Toulton v. Qwythbb 

[Boorke, O. C., 278 

77 . - Time for amendment — 

Amendment after eettlemeni of iseues . — Amendment 
of a plaint is not allowable after Issues are fixed. 
Amur Nabain alia» Nxbfut Suhaye v. Rughoo- 
BUNSBX Koonwub . . , 5 W. B., 284 

78. ' Civil Procedure 

Code, 1877, s, 53, •^Amendment euhsequentlg to first 
hearing. -^The words in paragraph 1 of section 53 of 
the Code of Civil Procedure (Act X of 1877) “at or 
before the first hearing" are merely directory and 
not mandatory, and, therefore, a plaintiff may, subse- 
quently to the “fir^ bearing," amend his plaint, pro- 
vided such amendment does not alter the original dia- 
racter of his suit. The plaintiffs (mortgagors) in a 
suit against their mortgagees sought only for pz^nc- 
tion of the mortgage-deed or for on account, although 
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5. AMENDMENT 07 FLAINT^-eoni^MA 
Time far amen6mffnt--eontinu$d* 

tihe avermentfl in the plaint warranted a prayer for 
redemption, Sabscquently to the drat hearing of the 
iuit they applied to bo allowed to amend the plaint 
by adding a prayer for redemption, Beld that the 
provisions of section 63 of the Civil Procedure Code 
^ct X of 1877) did not preclude the Court from 
permitting the amendment to he made. Mohpe u. 
Dovobs . • • 1, li, B,» 6 Bom,, 609 

79, - — — ' ■■■■■ " . Amendment after 

return for amendment in fixed time. — Civil Pro- 
cedure Code^ 1877, s, 53. — Semhle, — That where at 
the first hearing of a suit the plaint is returned for 
amendment within a fixed time under the provisions 
of section 63 of Act X of 1877, and it is amended 
accordingly, it cannot afterwards he again returned 
for amendment. BADB-XTN-Eissa v. Muhaukap Jak 

[LL.B.,2AU.,671 

80, — Civil Procedure 

Code 1862, e. 53, — Practice. — AmeTidment of plqint 
at a date euheequent to first Hearing.-^ Held (Olb- 
FiEiiD, J., dissenting) that, under section 63 of the 
Civil Procedure Code, a plaint can be rejected, returned 
for amendment, or amended by the Court of first in* 
stance only at or before the first hearing of the suit, 
and not after the first hearing thereof. Modhe v. 
Pongre, I. L, M., 5 Bom., 609, dissented from. 
Boofjmukhi Koer^s case, I. L, B.,2 Calc., 272 s Bur- 
jore V, Bhagana, I, L. B., 10 Calc., 557 : L* B., 11 
L A., 7 s and Fazul-un-nissa Begem v. Mulo, I. L. 
Bn 6 Alt, 250, distinguished by Mahmood, J. Per 
Mabmooj), J . — The plaint may, for causes other 
than those mentioned in section 63, be amended by 
the Court after the first hearing. Damopab Das v. 
Gokal Chakd • • .I, Iii B,, 7 All ,, 79 

81, DflCode of amendment,— 

aiion of plaintiff' s case.— -The Court is not to make 
a case for a plaintiff which he has not made for 
himself. Pbosueno Chtjndeb Bakbbjee v. Gqf- 
bee Dass Bhuttaohabjbb . • 7 W« B«, 478 

82, ^ Alterationof 

plaintiff's ease. — Variance between pleading and 
proof.— Semble, — The Court will not add an issue or 
amend the plaint so as to raise a whollv different 
question to that upon which the parties have come 
into Court. Bizjib Bibeb v. Monohub Doss 

[2 Ind. Jur,, N, 8., 118 

See Nbhoba Roy e. Radha Pbbshad Singh 

[L Xi. B., 5 Calo., 64: 4 C. Ii, B., 363 

83, — Allowingnew cause 

of action. — Civil Procedure Code, 1859, ss, 29 and 
31.— Sections 29 and 31 of the Civil Procedure Code 
empower the Court to permit such amendment in the 
plafnt as may enable the Court to give relief in re- 
spect of the wrong originally conaplained of, but not 
to allow totidly new causes of action to be added by a 
supplemental plaint. Railoo Mull^« Nanuk 


PXiAlNT— coa/lniifA 
6. AMENDMENT OF 

84, ^ dround for amendmanlr- 

Insufficieni disclosure of cause of action.— Wiseto the 
plaint does not suificiently disclose the cause of aetimi, 
and a cause of action exists, the plaintiff should 
been allowed to amend it under section 32, Code of 
Civil Procedure, 1859 ; not being so allowed, be is st 
liberty to prove any cause of action which is not in* 
consistent with the plaint. Luokhbb Pbba ]>BE}4l o. 
Bbindabtjn Dby . . . 12W,B,t313 

86. 1 ; MisstatemsM ef 

cause of action,— Yhc p^iiitiff having failed in tax 
application under section 441 of the Penal Code, 
brought a suit in a Civil Court for possession and for 
the demolition of a wall or fence put up by the de« 
fendant, dating his cause of action from his failure 
in the Criminal Court. In the Court of first instance, 
he obtained a decree for possession. The Judge on 
appeal dismissed the plaintiff’s suit on the ground 
that he had no power to aet aside a Magistrate’s or^ 
der under the Jaw cited. Held that, if the Judge was 
of opinion that the plaintiff had misstated his cause 
of action, be ought to have directed him to amend his 
plaint. Daboo Jha v. Luwa Jha U W. B^ 2M 

86 , Bej ection of 

plaint for prolixity. — Civil Procedure Code, 1BS§^ 
s. 29 . — If a plaint not only asks for relief which a 
Court can afford, hut seeks to open up matters already 
adjudicated upon in another suit, the Judge (instead 
of rejecting the plaint for prolixity under section 29) 
should entortain the suit and adjucUcate upon the 
matters not adjudicated upon in the former suit, 
amending the pl^nt by strildng oUt the issues relating 
to the matters adjudicated upon. Robhun Jehah 
e. Enayut Hobbbin 

[ W, B., P. B., 41 : Marslw 127 
[1 Ind Jut., O. 8., 44: 1 B[ay, 269 

87, Altering character of suit 

—Civil Procedure Code, 1877, s. 53.— Adding prayer 
for possession to suit for declaration of title.— 

63 of the Civil Procedure Code, which provides that , 
a plaint cannot be amended so as to convert a suit of ; 
one character into a suit of another and inconsistent 
character, does not prevent a plaintiff, who has been 
ousted after suit brought for declaration of title, 
from amending his plaint by adding a prayer for pqs-» 
session. Meblus v. Vicab Apobtobio of MaiiAPAS 
[I.Ii.B.,2Mad„2W 

88. — Suit for posses'* 

sion and mesne profits.— Besumption. — ^Wher© in the 
plaint the relief sought for was possession and mesne 
profits, and the plaint was in the course of the #uit 
amended, and an additional stamp paid, so that the 
suit became one for resumption,— J&e/d, the amend- 
ment was improperly made, and the suit must proceed 
as a suit for possession and mesne profits. GOBXNpO 
Mahafatbo V. Gopebnath Pundit 

[R R B„ Sup. Vot, 681 : 6 W. R, SOI 

89. ; 8at< by manager 

to set aside deeds. — Suit for redemption by minors.-'^ 
Where the plaint, on the face of it, is one in which a 
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; ji^Hering character of 

; mscEffer iuinff on behalf of minora is himself plaintiff 
eiCd which seeks to set aside deeds constituting a inort- 
transaction, the Court cannot by amending the 
Mat tarn the suit into a redemption suit on the 
part of the minora. Joxbah Lall Mahtoon v. 
arawABT 20 W. B., 453 


00. 


Suit on mortgage 


agdble on demand, — Amendment of euit for interest 
^ mahing it one for at'count, — Where a mortgage- 
debt is payable on demand the suit ought to be 
hronght not for interest only, but for an account and 
parent of what remains due on the mortgage for 
WHfccipal and interest np to the filing of the plaint. 
This amendment was allowed in this case. Annafa 
Oastpati • . . I. Ij. B., 6 Bom., 181 


01, — Civil Procedure 

Oode^ i877, s. 63.-^Smt for restoration of land to its 
former eondition,^ Suit for declaration of right. — By 
the amendment of the plaint, a suit for the restor- 
ation of a pond, wliich it was alleged the defendants 
were wrongfully fllliug up, to its original condition, 
was altered into one for the protection of the plain- 
tiffs from any infringement of, or for a declaration of, 
their right to a share in the produce, and the use of 
the water, by way of easement. PLeld that the alter- 
ation in the plaint was a material one. Kabzand 
JkH c. VtrstrF Ali • . I. L. B., 2 AIL, 669 


90, Plaintiff asking for relief 

lie is not entitled to. — Suit for enhancement . — 
Where a snit for a kahuliat at an enhanced rate of 
rent was dismissed on the ground that it was not for 
enhancement of plaintiff’s sluirc of the rent, but for a 
Icohuliat at an enhanced rate for the rent of a specific 
portion of land, although plaintiff’s agent in his ex- 
Ojoaination deposed that the suit had referoTiee not to 
a specific portion of land, but to a certain jumma, — 
Mold that the Court below might permit plaintiff to 
amend or explain his plaint, or, if he had asked too 
much, might give him what he was entitled to under 
the law. PooBNO CnirNDBE Kor v. Stalkaktt 

[10 W, B., 862 


93, Giving plaintiff more relief 

than he prays for. — Suit for redemption. — The 
Court should not give the plaintiff more than he 
claims in his plaint, therefore whore a mortgagor 
brings a suit to redeem mortgaged land on payu^eut 
of such sum as sliall he found duo to the iiiortgagt?e, 
the Court is not justified in decreeing possession 
without payment in favour of the mortgagor, merely 
hocaase the mortgagee denies the existence of the 
mortgage, Dada valad Valli v. Bavasha valad 
ICasah .... 6 Bom., A. C., 9 

99. Amendment by Appellate 

CteiUrt.*— Owwston of lower Court to return plaint 
f^miMoinder . — When a plea of misjoinder has been 
i|loipred and the suit decided and an appeal brought, 
iht Oourt of Appeal should dispose of the suit in the 
la which the lower Court ought to have die- 
pom of it, by retarniug the plaint for amendment. 
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Amendment by Appellate Court'* 

nued, 

Farzand Ali v. Yusuf Ali, I. L. R., 2 All,, 669, dis- 
sented from. Lingammal v, Chinna Vbnkatah- 

KAL . . . . 1. It. B., 6 ACad., 289 

95, Suit on promissory notes.*- 

* Variance between pleading and proof, — Addition of 
iesue as to items of account, — Where a suit was in- 
stituted under Act V of 1860 for the sura due on two 
promissory notes, and the defendant was afterwards 
allowed to come in and defend, and written state- 
ments were filed, and the plaintiff’s written state- 
ment set out all the facts under which the notes 
were given, it was found that the items of the ac- 
count were not properly in issue. The Court allowed 
the plaint to be amended and an issue to be framed 
as to the amount due in respect of the consideration 
for the note. Josbph v. Solano 

[9 B. Ii. B., 441:18 W. B., 424 

90. Suit for breach of contra ct. 

—^Variance between pleading and proof — The plaint 
alleged a contract to deliver on the 2nd March, and 
the evidence showed an extension of time to the 31st 
March, but the pleading alleged that the breach was 
on 2nd March. Held that an amendment might be 
allowed, as the defendant would not be prejudiced 
thereby, he having been perfectly aware of the case he 
had to meet on this point. Pibbob v. Opbndba 
Shbtti Canapathy . . .7 Mad., 364 

97. Variance he* 

tween pleading and proof, — Relief in respect of 
<or^.~The plaintiff sued the defendant, overseer of or 
for the municipal office, for the recovery of money 
duo on a contract under which the plaintiff had done 
certain work, the defendant contracting for the 
municipality, and Ifor the performance of work 
known by the plaintiff to be municipal work. The 
municipality ignored the contract, and the Court hold 
the defendant could not bo made personally liable. 
Held that the plaintiff could not be allowed to amend 
his plaint so as to make the dcfeiiflaut liable in tort 
for misreuresentatiou of his authority, Moi>hoo- 
800DUN Dby V, Mousnbbonath Mookbbjbe 

[9 W. B., 206 

98, Plaint disclosing no cause of 

action. — Contract Act, s. 22. — Wagering contract, 
— Suit to recover deposit paid on such contract , — 
Somhag Act III of 1863, s, l.^Deveit . — Unilateral 
mistake. — On the 2lBt of January 1883 the plaintiff 
contracted to purchase from the defendant the right 
to receive dividend on 50 shares of the Empress Mill 
at R37 per share, the plaintiff being under an im- 
pression that the dividend was to be declared on 
some subsequent day. The plaintiff deposited BlOO 
with the defendant as part payment of the purchase- 
money. Subsequently it was ascertained that the 
dividend had been already declared on I7th January 
1883 (i.e„ four days before the contract) at B25. The 
pliuntiff thereupon sued the defendant to have the 
contract declor^ cancelled, and sought to recover 
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Plaint discloBing no oanse of action^ 

continued* 

the deposit of BlOO, with interest. The Judge of 
the Court of Small Causes at Broach, being of 
opinion that the contract was in its nature a sutta, 
or wagering conti*act, rejected the plaintiff^s claim. 
The plaintiff applied to the High Court, under its 
extraordinary jurisdiction, to set aside the lower 
Courtis decision. Held that, in the first instance, 
the plaint, as framed, not disclosing any cause of ac- 
tion, ought to have been returned fm* amendment. 
It should either have alleged a mistake common to 
both parties to the contract, or should have contained 
an allegation of fraud, on the defendant’s part, in- 
ducing the plaintiff to enter into the agreement. 
The mere circumstance that the contract was 
“ caused by bnc of the parties to it being under a 
mistake as to a matter of fact” would not, under 
section 22 of the Contract Act (IX of 1872), have 
made the contract voidable. The High Court re- 
versed the lower Court’s decision in order that the 
plaintiff might be given an opportunity to amend his 
plaint so as to show that his action was one for deceit. 
Databha.1 Tbibhovandas V. Lakhmichand Pa- 
KACHAND . • . 1. L. B., 9 Bom., 368 

Suit for pre-emption.— 

to relief on different ground from that relied on * — 
Raising new issue. — Pre-emption. — Where a plaintiff 
claimed in his plaint a right of pre-emption as co- 
liartner of the vendor,— that he could not be 
entitled to a decree on the ground of vicinage. 
Kunjabeuabi Lab v. Gibidhabi Lal 

[1 B. li. R., S. N., 12 : 10 W. B., 189 

8niu SuuAi Mulliok v. Lala Habi Scthai 
Singh • . . 8 B. L. B., Ap., 142 

100. Conditional de- 

cree* — Where the plaintiff in a suit to enforce the 
right of pre-emption sued alleging that the actual 
price of the property was not the price entered in 
the sale-deed but a smaller price, and claimed the 
property on payment of such smaller price, and did 
not allege in his plaint that he was ready and willing 
to pay any price which the Court migiit find to be 
the actual price, and on the day that his suit was. 
finally disposed of presfmted an application to the 
Court stating that he was ready and willing to do so, 
— Held that the Court was not bound to allow him to 
amend bis plaint and bring into Court the larger 
sum. Dubga Pbasad v* Nawazish Ali 

CLIi.B.,1 All.,591 

lot — — Alter at ion of 

claim on appeal. — Special agreement. — Custom , — 
Tlie plaintiff in a suit to enforce a right of pre-emption 
in respect of certain shares in certain villages found- 
ed his claim on a special agreement contained in the 
village administration papers, and such claim was 
tried and determined in the lower Court as so found- 
ed. Held that the plaintiff could not on appeal set 
up a claim to enforce such right founded on custom. 
Chahamj Laii V. Muhammad Babsh 

[1. 1.. B., 1 AH., 668 
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102. — ■ Alteration gf. 

claim on appeal.— Right founded on agreemontr-^ 
Custom. — Where the existence in a certain village 
the right of pre-emption was recorded in the village 
administration paper as a matter of agreement and 
not of custom, and a suit was brought to enfpnwe 
such right founded on the agreement, and was tried 
and determined in the lower Court as so f ounded> the 
plaintiff could not on special appeal claim such right 
as a matter of custom in virtue of the entry. A 
claim to the right of pre-emption founded on a 
special agreement does not exclude a claim to such 
right founded on Mahomedan law. Mabatib Abi 
V. Abdul Hakim . . 1. Ii. B., 1 All., 667 

103. Siiit fQj. property mls» 

appropriated. — Omission of allegation of demand 
and refusal. — In 1874 plaintiff sued to recover cer- 
tain property, or its value, ** dishonestly misappro- 
priated” on the 2l8t January 1872 by first defend- 
ant, assisted by the other defendants. The lower 
Court held that the right to sue did not accrue uotll 
the property had been demanded and refused ; that 
the plaint contained no allegation of such demand 
and refusal ; that the plaint could not be amended by 
the insertion of such an allegation after answer filed; 
and that, therefore, the suit could not be maintained* 
Held, reversing the decree, that even if the present 
case were one in which the provision as to demand 
could have any application at all, still the suit ought 
not to have been dismissed on that technical ground, 
when the defendant by his answer traversed the 
whole of the allegations in the plaint and pleaded 
the statute of limitation, Manieya Row LaxSH- 
MAYYAH V. MaNIKYA KoW GOPAL RoW 

[7 Mad, 400 

104. Suit to Bet aside sale iot 

arrears of revenue and for possession.— i 

chase bg fraud. — Forfeiture of tenancy. — Trustee far 
owner in equity . — The plaintiff sued to recover pos- 
session of certain land, and prayed to set aside the 
sale of it by the revenue authorities for arrears of 
assessment due on the laud. He alleged that he had 
let the land to the defendant, on condition of the lat- 
ter paying the Government assessment and certain 
rent in cash and kind to the plaintiff; that the 
defendant having intentionally made a default in pay- 
ment of the assessment, fraudulently caused the mud 
to be sold by the revenue authorities and purchased 
it himself. The defendant traversed the plaintiff’s 
allegations, and stated that be was in possession of 
the land as purchaser at the revenue sale. The Sub- 
ordinate Judge rejected the jdaintiff’s claim, holding 
that ho failed to prove cither the defendant’s liability 
to pay the assessment, or any fraud on his part with 
respect to the sale of tlic land, and that the sale could 
not be sot aside. His decree was afilrmed, on appeal, 
by the Assistant Judge on the sole ground tW 
sale could not -be set aside. He did not go into the 
merits of the ease. On appeal to the High Court,— 
Held that the plaint ought not to have contained any 
prayer for setting aside the sale, hut that ug it coit* 
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4. AMKNDMEKT OF PLAmT--^^tfitt«( 2 . 

Suit to Set oeide eSle ibr amaam of rev* 
euue and for posaesaion— ca«^taM(«( 2 . 

tahled a |>rayet for potseaston, it might be read as 
'prayiag (or at least i&i«t the plmatiF might have been 
t nermittod to amend it so that it might simply pray) 
4hat the defendant shouldi under &e circumstances 
idleged by the plaintiff, be declared a trustee of the 
hind for the plalntaff. Seldy also, that if the plain- 
dlf’s allegatioiui were tnie, the plaintiff would be enti- 
‘ tied to Such a declaration, and the defendant would 
be dUeharged of his sub-tenahcy in consequence of 
his conduct, which worked a forfeiture of any right 
to be continued as tenant. Balkbishna Vasuobv e. 
IfAOttAViiAV Nabayak . I. li. B., 6 Bom., 73 

J 05 , , Suit for posseaaion on 

tlPOUnd of exclusive tights— Appellate Court, 
Corner of*— ^Variance between pleading and proof* 
-^When a plaintiff sues to recover possession of pro- 
perty on the allegation that he had purchased it with 
Bis own money, and the suit is dismissed in the Court 
of first Instance, the Court of Appeal is not justified 
in giving the plaintiff a decree tor a portion of the 
property, ou the ground that the whole was the pro- 
perty of a joint Hindu family in which the plaintiff 
^ was a co-sharer. Mukuoda Soonbuby DasI «. Bam 
Chcbk Habmokab 

[I. L. R., 6 Gale., 871 : U C. L. B., 194 

100 , Suit for possession of aliare 

joint Hindu family before partition.— 
for partition*— A., one of three members of an 
undivided Hindu family, mortgaged his share in the 
immoveable family property to B* The mortgage 
recited that the money was raised in order to enable 
A. to sue his coparceners for partition of the family 
. property and possession of his share therein. A* sub- 
sequently did bring a suit with that object against his 
'Ooparoeners, but allowed it to be dismissed against 
Aim for default. B* now brought a suit against A. 
and his coparceners for possession of A^e share in 
such family property. Meld tliat B*9 suit, being a suit 
for possession, vms wrongly framed, and was not 
maintainable, there never having been any partition 
€}f the joint family property. Beave, however, was 
given to B* ou certain terms, to amend his plaint, so 
as to make his suit a suit for partition. Kbisknaji 
LaKSMMAN BaIVADB 0. SlTABAU MUBABUAV .1 AKHI 

[I. I*. B., 6 Bom., 496 

107. Suit fbr money received for 

plaintiff. — Addition of prayer for acconnt * — 
Amendment of plaint on appeal. — Civil Broeedure 
Code, 1882, a* Plaint allowed by the Hi^ Court 
on a regular appeal to be amended by insertion of a 
prayer for an account. Bai Akopjs «. Mclohanb 
01 BBHAX • . . 1. Ii. B., 9 Boxn., 855 

108. Alternative case.— Omtsstoa 

do put oaae in alternative. — Where the plaintiff has 
not put forward au alternative oaae as he might have 
done* he may liave leave to amend his plaint and to 
state his case correctly therein if the Court thinks 
tktA he has rested his oliutn upon wrong grounds 


PLAIirr — continued* 

5. AMENDMENT OF PLAINT— roafiWfi: 
Alternative ease — vontinned* 
from misinformation, ignorance of law or tact, mis* 
take or misconstrucion of documents. Laxshmibai 

V. Habi bin Batji • . • . 9 Bom*, 1 

109. — Omiaaion ta 

put eaae in alternative. — Civil Procedure Code, 1882^ 
a. 63. — ^Wherc a plaintiff’s claim as originally stated in 
his plaint was based on the allegation of the invalidity 
of a will, an application at the hearing of the case to 
amend the plaint by inserting a clause submitting 
that, even if the will were valid, it did not dispose of 
the whole of the testator’s property, was refused, — 
the Court holding, under section 53 of the Civil 
Procedure Code (XIV of 1882), that the case made by 
the proposed amendment would be inconsistent witn 
the case made in the plaint as originally framed. 
DaMOBAE MABHOWJI V, PUBMAVANBAB JeBWAN- 

BAS . . . 1. li. B., 7 Bom., 155 

110. — ' — Omiaaion to aak 

for alternative relief* — Frame of auit* — Account 
and diaoovery* — After parties have come to trial to 
determine which of two stories is true, the plaintiff 
cannot be allowed to amend his plaint by abandoning 
his own story and adopting that of the defendant, 
and asking relief on that footing : for the question, 
whether on that footing the plaintiff is entitled to 
relief, is one to which the defendant’s attention has 
not been called, and which he has had no oppor- 
tunity of answering. In a suit to recover a specified 
sum for the hire of cargo-boats and not asking for 
any other relief, the defendant alleged and proved 
that he was merely the agent of the plaintiff to find 
hirers for the boato, and that be was not liable for the 
hire of the boats. Meld that, although primd facie 
a principal is entitled to an account and discovery 
from his agent, the plaintiff could not obtain such 
relief in the suit as framed, and that he could not, 
after coming to a hearing, be allowed to amend his 
plaint by inserting an alternative prayer for relief, 
upon the footing of the case set up by the defendant, 
Skibkbisto Sibcab V. Abdool Hakbem 

[L Ii. B., 5 Gala, 692: 5 G. Ii. B., 455 

HI, Amendment In respect of 

parties. — Striking namea out of plaint. — Amending 
iaauea. — Four plaintiffs sued as partners, but it was 
found, during the trial, that they were not all part- 
ners at the time the cause of ac^tion accrued; and 
the Judge thereupon amended the issue which had 
been raised on that point, and raised the question 
whether the plaintiffs were or were not partners: 
and it being decided in the negative, the Judge 
ordered two of the plaintiffs’ names to be struck out 
of the plaint, and gave a decree in favour of the 
other plaintiffs. Meld that the Judge acted rightly 
in amending the issue, but that he should have done 
BO without striking the names of the plmntiffs out of 
the plaint. East Inbun Railway Company «• 
Jobban 

[4B.Ii. B., O. G.,97: 14 W.B., O. G.,U 

112. — — — Mindu tstdotv.— 

Joinder of plaintiffa one of whom hoc no right to 
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Amendment in respect of partles-^ocm^t- 

nued. 

9 W for pre-emption , — The plaintiffs in a suit to en- 
force a right of pre-emption based on the wajib-ul- 
nrz of a village, which gave the right to "co- 
aharers,’^ alleged themselves to be jointly interested 
in the village, and. In their plaint, claimed relief 
jointly. One of the two plaintiffs was the widow of 
a co-sharer in the village, who, at the time of his 
death, was a member of a joint Hindu family, and it 
was held she could not claim pre-emption. Seld, 
with reference to the manner in which the plaint 
was framed, that the other plaintiff could not claim 
pre-emption entirely on his own account without 
amending the plaint, but that it was too late for him 
to take such a course. Damodar Baa v. OoJcal 
Chand, /. L, iZ., 7 AIL, 79, referred to. Kaban 
SiKGH V. Muhammad Ismail Khak 

[I, Ii. B., 7 All., 860 

113 . Joinder of eausea 

of action,-^ Same parties suing in different capa- 
cities, — Civil Procedure Code, 1877, as, 26 and 31 , — 
By the Memorandum and Articles of Association of 
the New Dhurumsey Poonjabhoy Spinning and 
Weaving Company, the plaintiffs’ firm of JA, F, ^ 
Co, were appointed agents of the company for 
twenty-five years, and it was provided that they 
should have the general control and management of 
the company. Clause 98 of the Articles provided 
that the said firm, as such agents, should have full 
power and authority (inter alia) to appoint and em- 
ploy, in or for the purposes of the transaction and 
management of the affairs and business of the com- 
pany, such solicitors as they should think proper. 
An agreement, dated 26th August 1874, was also 
entered into between the company and the partners 
in the firm of M, F, ^ Co., their executors, adminis- 
trators, and assigns, for the time being constituting 
the partnership firm of M. F, Co,, whereby it 
was agreed that the said firm should bo agents to 
the company for twenty-five years to buy and sell, 
&c., and particularly to exercise all the powers con- 
tained in clause 98 of the Articles of Association. 
Messrs, C. 4* -S. were duly appointed solicitors to the 
company, and acted as such for a considerable time. 
M,, one of the members of the said firm of If. F. 4* Co,, 
died in the middle of March 1876. The plaintiffs 
complained that G-,, one of the shareholders in the 
company, became desirous of ousting the plaintiffs 
from the position of agents of the company, and of 
becoming the managing director of the company; 
that in July 1881 he procured his own election and 
that of certain nominees of his as directors of the 
company ; and on the 8th August 1881 procured 
the passing of a resolution at a Board meeting to 
the effect that as Messrs, C, 4* the company’s 
solicitors, were also the solicitors of the agents, it 
was desirable, for the interests of the company, that 
achange should be made, and that Messrs, it., C., df’lZ, 
be appointed solicitors of the company. The plain- 
tiffs alleged that the only object of passing the said 
resolution was to facilitate the design of G„ of oust- 
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ing the plaintiffs from their agency, and getting the 
management of the company for himself; that 
Messrs, FL., C., 4* L, had been for a long time the 
solicitors of O., and had been advising him in his 
designs upon the company and upon the plaintiffs, 
and they contended that the resolution was a breach 
of the contract between the company and the plain- 
tiffs and a violation of the Articles of Association of 
the company. The plaintiffs sued Q,, and two other 
directors of the company, and the company itself, 
and prayed for an injunction against the defendants 
to restrain them from committing any breach of the 
agreement of 26th August 1874 and in particular 
from carrying into effect the resolution appointing 
Messrs, M,, C,, 4" Z. as solicitors for the company, 
and to restrain them from doing anything inconsis- 
tent with the Memorandum and Articles of Assoma- 
tion. The defendants contended that the contract of 
the 26th August 1874 had been determined by the 
death of M,, and that the powers conferred on the 
agents by clause 98 of the Articles were, subject to 
the general powers of management, vested in the 
directors by the Articles, and that the case was not 
one in which an injunction could be granted. Coun- 
sel on behalf of the plaintiffs sought to obtain the 
injunction on the ground that the resolution of the 
8th August 1881 appointing Messrs, H,, C,, 4* Z, 
solicitors of the company, was contrary to the Memo- 
randum of Association, and, therefore, ultra vires ; 
and,- in order that this point might be pressed against 
the defendants, it was proposed that the plaint 
should be amended by alleging a cause of action in 
two of the plaintiffs as shareholders as well as a 
cause of action in all the plaintiffs as parties con- 
tracting with the company. Meld tliat, under the 
provisions of sections 26 and 31 of the Civil Proce- 
dure Code (Act X of 1877), the amendment could not 
bo allowed. The plaintiffs, as shareholders and con- 
tractors, had not the same cause of action, by which 
words were meant not only the act complained of, 
but also the right violated by that act. The rights 
of the plaintiffs as contractors, alleged to be violated 
by the resolution, were rights given to them by their 
agreement ; but the rights of the plaintiffs as share- 
holders were rights secured to them by the Artudes 
of Association. Nussebwanji v, Gobdon 

[Lli. B.,6Boxn.»2d6 

Amendment qf 

plaint on appeal — Adding parties , — In a suit for 
arrears of rent of the plaintiff’s share of a talook it 
appeared that, in the year 1279, a partition was 
effected of the zemindar! in which the defendant’s 
talook was situated, and that the talook ceased to be 
held exclusively by the plaintiff, but was divided be- 
tween him and certain other persons, who were not 
made parties to the suit. Held that the plaint could 
not be amended by making th^ co-sharers parties at 
the hearing of the appeal. Obhoy Gobikd Ohow- 
DHBT V, HUBXCHUBV CBOWDHBY 
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Suit hy partie$ 

for UtU to partnership property , a partner 
0 U 0 d to establish his exclusive title to the purtnership 
property attached and seized in execution of a decree 
against another partner, the High Court, on appeal, 
allowed the plaintiff to amend his plaint by convert- 
ing that suit into one for a dissolution of partnership 
and an account, and remanded the case, with a direc- 
tion to the lower Court to make the other partners 
parties to it and to take an account. Kabimbhai o* 
CONBBAVAXOB OV FOBASTS 

[L Ij. B., 4 Bom., 222 

lie. 

Amendment on 

appeal , — Under the circumstances the plaintiff was 
allowed to amend his plaint on appeal, so as to 
make it a plaint against one debtor alone, he having 
sued others who, as he framed his cause of action, 
wore not liable, while ho would be prejudic(*d by the 
dismissal of the suit as against them. Mahomed 
Zahoob Am Khan e. Kutta Koeb 

[U Moore’s I. A., 468 i 9 W. B., P. C., 9 
See I’bobt^ o. Bell . , ,20 W. B., 6 

117. — - Civil Procedure 

Code (Act X of 1877), s, die.—Procedure.^-Sub- 
eiituUon of parlies , — Criminal Procedure Code (Avt 
X of 1872), s, 521,’— Order hy Magistrate forremoval 
of obstruction from a public thoroughfare, — Suit 
against Magistrate to establish Under sec- 

tion 521 of the Criminal Procedure Code, Act X of 
1872, a first class Magistrate in charge of a talooka 
made an order declaring certain land to be part of a 
public thoroughfare, and directing the plaintiff to re- 
move the obstruction caused by him to it. The plain- 
tiff sued the Magistrate to establish his right to the 
land, alleging tliat it was his private property, and 
that the Magistrate’s order was wrong. The Assistant 
Judge who tried the suit dismissed it, holding that 
it did not lie against the Magistrate. On a})|K>ul to the 
High Court , — Jield tliat the Assistant Judge might 
have properly iiermitteil the plaintiff to amend his 
suit by striking out the name of the first class Ma- 
gistrate as defeudaut, and substituting in that capa- 
city the Secretary of State for India in Council. The 
High Court, accordingly, reversed the decree of the 
Assistant Judge, and remanded the suit for re- trial on 
the merits, after making the amendment directed. 

V, Ma<31STBATB of SHOLAPrii 

[1. Ii. B., 6 Bom., 670 

— On the 11th 

August 1879 the defendant, as a Magistrate in 
charge of a talooka, made an order under sections 523 
and 626 of the Criminal Procedure Code (Act X of 
1872), directing the plaintiff to remove a certain 
•* Ota on the ground tliat it had been built ni>on a 
public thoroughfare. The plaintiff thereupon sued 
the Magistrate for a declaration that the ** ota ” and 
«ite gouged to him, and prayed for a reversal of the 
Magistrate’s order. The Assistant Judge who tried 
tbo suit dismissed it, holding that it did not He 
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against the defendant. On ap^ieal, the High Court, 
I following the decision in Xilkanthapa Matkapa v* 
Magistrate of Sholapur, I, L, R., 6 Bom., 670, re- 
versed the decree of the Assistant Judge, and remand- 
ed the case, in order that the plaintiff might amend his 
suit by striking out the name of the first class Ma- 
gistrute as defendant, and substituting in that capa- 
city the Secretary of State for India in Council, and 
directing the lower Court to determine the suit upon 
its merits after the above amendment and due service 
of process. Balabam Chatbuelal v. Maqistbate 
OF laATFHBi . . 1. Ii. B., 6 Bom., 672 

119. — Allowing sub* 

stitution of parties and new cause of act ion,— The 
plaintifl* brought a suit against the Secretary of 
State, which the Judge dismissed; on the petition of 
the plaintiff, he allowed the plaint in the suit so dis- 
posed of to l>e amended, and the name of a new de- 
fendant to be substituted, and a different cause of 
action to be stated. Meld that the J udge acted ille- 
gally, and that the plaintiff should have been referred 
to a new suit. Seth Dhunbaj v, Seobetaby of 
State fob India 

[1 W.. 118 ; Ed. 1873, 204 

120. - - Substitution of 

parties as defendants, — In an application to amend 
a plaint by substitution of the name of a firm for 
the Official Assignee as defendants, it was shown 
that the firm had been adjudicated insolvents, and 
one of them btKl obtained his permanent discharge ; 
that the cause of action arose prior to the insolvency ; 
and that no written statements had been filed. The 
application was granted, the costs to be paid by the 
plaintiff. Delhi and London Bane v. Milleb 

[JI B. Xi. B., Ap,, 68 

12L - Amendment hy 

striking out name of defendant, — Suit for damages 
for wrongful acts of Government servant. — Mis* 
tinct averments against each party, — The plaintiff 
had purchased at a Government auction a license to 
vend spirituous liquors, jmid the first instalment of 
the purchase-money, and demanded a license ; but did 
not receive it until six days later. Meantime he 
opened a shop and sold “ tari ” for three days, when 
the sale was stoj)ped by the Extra Assistant Com- 
missioner, uotwitlistauding the plaintiff represented 
that he was a license- holder. The present suit was 
brought against the Government represented by the 
Deputy Commissioner for damages on account of 
wrongful acts of the Extra Assistant Commissioner, 
wlio was made second defendant. The Judge, holding 
that where a servant does a wrongful act maliciously 
he is personally liable and the master is free, left 
it to the plaintiff to say against whom he would 
proceed. The plaintiff elected to proceed against 
Goverimiont and obtained a decree for a part of his 
claim. In the lower ApjKjlIate Court the Judges were 
divided in opinion, the Recorder holding that the first 
^ourt was justified in allowing the plaintiff to abau- 
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don his suit against the second defendant, to whom 
malice had been imputed, and that the suit was still 
maintainable against the Government; and the Judi- 
cial Commissioner considering it irregular to allow 
this action, inasmuch as the claims for damages on 
account of the illegal and malicious acts of the second 
defendant and for damages for non-issue of license 
by the first defendant were inconsistent with each 
other. Meld by the High Court that the view of 
the Recorder was correct. Nevertheless, the plaintiff 
ought not to have been put to the option of abandon- 
ing his suit against one or other defendant, but the 
suit should have been tried out. Meld, too, that the 
allegations against the two defendants were distinct 
but not inconsistent, and that the Judicial Commis- 
sioner had taken too strict a view of the plaint. Vt- 
TUBELINGUM V . GOVBBNMOKT . 21 W. B., 199 

122. Suit brought under wrong 

Act. — Suit erroneously brought under Rent Act , — 
Where a suit had been erroneously brought under 
Bengal Act Vlll of 1859, section 30, and the plain- 
tiff applied to have it amended in that respect, 
whereupon the Munsif dismissed the suit, the case 
was returned by the High Court with directions to 
allow the plaintiff to amend the plaint on payment 
of the costs. In the matter op the petition op 
Gobind Ch under Ghosb. GoiiiNp Chundbb 
Ghose c. Bteunt Nath Qhosb . 2J9 W. B., 61 

6. RETURN OF PLAINT. 
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6. RETURN OP PLAINT- 

Qround for return^ontinued. 
sufficiently disclose the subject of claim, wdthoui 
reading the schedule annexed as part of the plaint 
or when the action accrued, and in the second couul 
did not show any right to sue in the plaintiff, wat 
rejected by the Court as irregular, but with liberty 
to the plaintiff to bring a fresh suit. Semble, — The 
Court will not make the payment of costs, in respect 
of the former plaint, a condition precedent to filing 
a fresh plaint, where there is no suggestion of maU 
fides, Luokhby Mooney Dosseb v. Khettbb 
CooMARY Dossbb . . 2 Izid. Jur., K. S., 117 

127. Vrolixity , — 

Argument. — Irreleeaney. — A plaint which is un- 
necessarily prolix, or argumentative, or which con- 
tains irrelevant matter, ought to be rejected by the 
Court to which it is presented, or ought to be 
returned to the plaintiff for amendment. A plaipt 
which contains a prayer that the defendant may be 
criminally prosecuted for forgery should be rejected. 
Bishbn Suhayb Singh v. Beer Kishork Singh 

[8 W. B., 296 

128. — — Want ofjuria^ 

diction. — Wliere there is a want of jurisdiction in 
the Court in which a plaint is presented, to try the 
cause of action mentioned in it the plaint should Ims 
returned to the plaintiff. Khandu Moreshvab t>. 
Shivji bin Gobroji . 6 Bom., A. C., 212 

Khooshal Chund V Palmer . 1 Agra, 280 

SURNOMOYEE t>, DOOBGA MoNEE DorSBE 

[10 W. B.. 886 


128. Form of order of return. — 

Civil Procedure Code^ 185V j s. 29. — Where a plaint 
is returned for amendment, under scetioii 29 of the 
Code of Civil Procedure, the order of return should 
specify a time for such amendment. Ismail Sahib 
V. Abumuga Chetti . . .1 AAad., 427 

124. Time for return. — Present- 

ation. of plaint. — Civil Procedure Code^ 1877, s. 57. 
— Although section 57 of Act X of 1877 contemplates 
the return of the plaint, should error he patent 
when it is first presented, yet there is nothing in the 
wording of that section which forbids the return of 
the plaint at a later stage in the suit. Abdul 
Samad V . Bajbndra Kishokb Singh 

[I. Ii. B., 2 AIL, 867 

126. Ground for return.— irrs- 

gular plaint. — Plaint in language not that of the 
Court. — A plaint drawn up in what is, practically, 
Persian, ought not to be admitted on the file, but 
should be rejected or returned for amendment and 
presentation in Urdu, the ordinary language of in- 
tercourse and business in use in the district (Patna). 
Ameeb Koolbb Khan v. Kussice: Lall Singh 

[8W.B.,495 

126. '■ — Schedule to 

plaint. — Irregular plaint. — Filing fresh plaint , — 
Costs . — A plaint which in the first count did not 

IV 


129. Want of juHs- 

diction . — If a party bring a suit in a Court which, 
on his own showing, has no jurisdiction to try it, he 
cannot, after failing in that Court, have the plaint 
returned to him in order that he may tile it in a pro- 
per Court. In be Tuyani Singh 

[6 B. Ii. B., Ap., 141 


180. 


Court having 


no Jurisdiction.---^ Procedure. — Cioil Procedure Code, 
1859, s. 30 . — Where the Appellate* Court decides that 
the lower Court had no jurisdiction to entertain the 
suit, it should return the plaint to the plaintiff, in 
order that it may be presented to the proper Court. 
Bai Mahrob V . Bularbi Charu 

[I. li. B., 1 Bom., 688 

Dhbbaj Mahtab Chund V . Damoodbb Singh 
rw. B.. 1884. 8ft 


Shubut Soonduebb pEBiA «. Khbmunrubbs 
Dbbia . . . 6W.B.,AotX.87 


131 ^ — Case found to 

he entertained without jurisdiction. — Aat XXIll of 
1861, s, 5.— Where a Subordinate Judge, after regis- 
tering a plaint and allowing the parties to go to 
issue on the question of jurisdkjtion, found that he 
bad no jurisdiction, it was held that he did wrong, 
under Act XXIII of 1861, section 3, in dismissing 
the suite He ought to have returned the plaint to 

7 c 
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the plaintiff. Kahtick Natb Panday v. Hoy Nun- 
DBPOT Mahatab • . . 28 W. B., 268 

182. — ‘ Return for 

amendment and presentation to the proper Court,-^ 
Miejoinder of Government officer as defendant . — 
Where a plaint is presetited to the Judge of a district, 
in which plaint an officer of Government is added as 
a nominal defendant, no cause of action being alleged 
against him, the proper course for the District Court 
to adopt, is cither to reiect the plaint, or to call ui)on 
the piamciii: to amend it by striking out the name of 
the officer improperly added as a defendant, and, 
upon the plaintiff consenting to do so, to return the 
plaint to tlie plaintiff for presentation to the Court 
of the lowest grade c<nnpetoiit to try it. Where the 
District Judge did not adopt this course, but pro- 
ceeded to try the cause, the High Court annulled his 
ddcree and (tlie plaintiff consenting to amend his 
plaint) returnt‘d it to him for amendment and pre- 
sentation to the proper Court. 8iiiiiDHAB Habi v, 
Chiba valad Lad it , . .10 Bom., 17 

188. — ■ — ■ " '■■■ Suit or appeal 

filed in a wrong Court, — Return of plaint or memo- 
randum 'of appeal for presentation in proper Court, 
— Rraotice of the High Court . — Civil Procedure 
Code {Act XIV of lSH2ff s, 373, — Cancellation 
of court fee stamps.-— The Code of Civil Procedure 
(Act XIV of 1882) does not allow of a plaint or me- 
moranduni of appeal being returned to the plaintiff, 
or appellant, after a case has been heard on its me- 
rits, and just as the plaintiff or appellant discovers 
that the Court is about to pronounce an adverse deci- 
sion, There is no provision in the Code for the 
retuni of a plaint to a jdaiiitiff after it has been 
admitted, and the court fee stamps thereon cancelled. 
Even if the Code allowed the High Court to return a 
plaint after the coui*t fee stamps have been can- 
celled, the plaint could not bo again legally presented 
in any Court without new stamps being affixed to it. 
The executive Government alone have power to remit 
court fees, and no Court or Jud^ has legal author- 
ity to admit a plaint which bears only cancelled 
stamps, or to direct a suboruinato Uoui't to admit such 
a document. Jaojiyan Javhekdas Seth v. Mao- 
dub Ali . . . I. Aj. B., 7 Bom., 487 

X34. Return of plaint 

for presentation to proper Court. — Jurisdiction . — 
Construction . — Civil Procedure Code ^ Act V 111 of 
1839y as, 30 and 32 . — Civil Procedure Code, Act 
^fV of 1832, ss. 53 and 57, — Whore, after a 
trial has begun, or even after it has concluded, it 
appeal's tliat the Court has not jurisdiction to hear 
the ease, the plaint should bo returned in order that 
it may be presented to the proper Court, and no 
additional court fees are payable. Jaggivandas 
Javherdas Seth v. Magdum Ah, I, L. R„ 7 Bom,, 
4H7, overruled. Pbaiihakabbhat v. Vishwam- 
... I. Ia. B., 8 Bom., 813 

IW. Civil Proce- 

ditrt Code, s. 57 . — Decree passed on plaints , — The 


ThAXST -^continued, 

6. EKTURK OP VliKVIlT—conUimed. 

Qroimd for return— coa^iwwed. 
ruling in the case of PrahhaJeaThhat v. Vishwam- 
hhar, 1, L. R., 8 Bom., 313, which approves of the 
practice of returning the plaint for presentation to the 
proper Court when the trying Court has no jurisdic- 
tion prevailing in the mofussil Courts and on the 
Appellate Side of the High Court of Bombay, does not 
govern, and is distinguishable from, cases in which 
there have been decrees passed on the plaint. Per 
Batlhy, J . — The practice on the Original Side of the 
High Court of Bombay has always been to retain a 
plaint, unless it has been returned on presentation. 
In the mattbb op the application of Bai Ambit 
[1. li. B., 8 Bom., 880 

1 S 6 , Return of, on 

second appeal. — The plaintiff sued tlirce defendants 
on a bond alleged to have lieeii executed by them to 
the plaintiff. Two of the defendants did not appear 
or make any defence to the suit. The second defend- 
ant only aj)peared, and objected to the jurisdiction 
of the Court ; but his objection was overruled, and 
a decree was made against all three defendants. On 
appeal the lower Appellate Court reversed the decree, 
holding that the Court of first instance had no juris- 
diction. Held that, on finding that the Court of first 
instance had no jurisdiction, the lower Appellate 
Court ought to have ordered the plaint to be return- 
ed. It not having done so, the High Court on 
second appeal ordered the plaint to be returned, in 
order that it might be presented to the proper Court. 
Babaji V. Labsumibai . 1. 1». B., 9 Bom., 266 

137 , — — Return on se- 

cond appeal, — Suit m wrong Court, — Where a suit 
cognisable by a Small Cause Court was brought in 
the ordinary Civil Court and tried there, on second 
appeal the High Court declaredt he proceedings in 
the lower Courts null and void and directed the 
plaint to be returned for presentation in the proper 
Court. Kalian Dayal v. Kalian Nabek 

[I. li. B., 9 Bom., 259 

138. Civil Procedure 

Code, 1882, s. 57 . — Want of jurisdiction. — The 
defenriaiits, who resided and carried on business at 
Bombay, nettid as the agents of the plaintiff for the 
sale, purchase, and despatch of goods to TcllicheiTy, 
where the plaitiiiff resided. To the claim arising out 
of the agency transactions the plaintiff joined a claim 
on account of a partnership trauBactnm, whicli claim 
was triable by the Court of the District Munsif 
at Tellicherry. The Subordinate Judge held that he 
had no jurisdiction to try the claim arising out of the 
agency transaction, found that nothing was due 
to tbe plaintiff on account of the partnership trans- 
action, and dismissed tbe suit. Meld that the 
plaint ought to have been returned to the plaintiff 
with the proper endorsement as required by section 
57 of the Code of Civil Procedure, 1882. Kuimji 
J lVBAJU SHETTU V . PUBUSHOTAM JUTANI 

[I. B. B., 7 Mad., 171 

189, — ■' Return of plaint 

to he presented to the proper Court, — Civil Pioce^ 
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6. RETURN OF PIiAINT-^on^littied. 
Ground for vetmxL-^ooniinued, 
dpre Code, 1877, s, 57. — Bt^ecUon of plaint. — Cau$e 
of action.-^N.^W. P. Bent Act, XVlll of 1873, 
«• jSP.-'The plaintiff in this suit claimed in a Civil 
Court (1) a declaration of his right to certain land ; 
(2) that certain leases of such land, so far as their 
terms exceeded the term of settlement, should be 
cancelled ; and (3) arrears of rent for such land. The 
Court held as regards claim (1) that the plaint 
did not disclose a cause of action, as it was not al« 
leged that the defendant had disputed the plaintiff’s 
right; m regards claim (2) that, with reference 
to the terms of section 29 of Act XVlll of 1873, the 
plaintiff’s cause of action had not yet arisen ; and as 
regards claim (3) that it was cognisable in a Court of 
Revenue ; — and it directed that under section 67 of 
Act X of 1877 the plaint should be returned to the 
plaintiff to be presented to the Revenue Court. Seld 
that, under the circumstances, the plaint should have 
been rejected and not returned. Nagab Mal v. 
Macfhbbsoit • • L L. B., 3 AIL, 766 

140. Bet urn for 

undervaluation. — Where it appears that the relief 
sought in a suit has been undervalued, and that the 
Court is not competent, by reason of the real value of 
the relief sought, to try the suit, the plaint must be 
returned to the plaintiff under section 67 of the Civil 
Procedure Code, although the defendant may have 
been called upon to enter upon his defence and has 
filed his written statement. An order dismissing a 
suit on the ground that, by reason of the value of the 
relief sought, the Court has no jurisdiction, is an 
order affecting the merits, and an appeal lies from 
such order. Bee Muzhur Ali v. Baeoo, 8 W. B., 47. 
Khogbndeo Nabaik Chowohuey V. Goxjbi Kant 
Nate • . • * 11 C. li. B., 300 


PIiAINT— eowftifttsd. 

. 6. RETURN OF PLAINT— 

Ground for return— eon^tntied. 

143. Undervaluation 

of suit. — Civil Procedure Code, 1877, e. 57. — Pw- 
missal of suit. — A Munsif, after hearing the evidence 
on both sides, found that the suit had been under* 
valued ; but, instead of returning the plaint under 
section 57 of Act X of 1877, ho dismissed the suit. 
Held that the provisions of section 57 wore impera- 
tive, and might be put into force at any stage of the 
hearing; and that such dismissal of the suit was 
a matter whi(‘h affected the merits of the case, and 
formed a proper subject for an appeal. Bha- 
DBSHWAB CHOWDHET V. GOTJBIKANT NATH 

[I. li* B., 8 Calo., 834 


144, . — — Undervaluation 

of suit. — Civil Procedure Code, 1859, ss, SO, St, 32. 
-^Dismissal of suit.— It at the hearing of a suit 
it proves to be undervalued, and if the Court would 
not have jurisdiction to entertain it if properly 
valued, the suit ought to be dismissed, Muzhue 
Ali V. Baboo . . • .8 W, B., 47 

Koyiashnauth Roy v. Bodun Monbb Dabba 

[2 Hay, 386 

It is only at the time of presentation of the plaint 
that the plaintiff in a suit which has been brought in 
a Court, in which, with reference to its proper valua- 
tion, it should not have been brought, can claim the 
benefit of sections 30, 31, and 32 of the Code of Civil 
Procedure, 1859. MuznuE.Aiii v. Baboo 

[8 W. B„ 47 


But see contra. 


Jadu «, Hipazat Hosskin 

[5 B. li. B., Ap., 15 


S. C. Edoo V. Hbpazut Hossbin 

[18 W. B., 858 


141. ■■ ■ » — ■ ■ ■! Civil Procedure 

Code, 8. 57. — Suit filed in vrrong Court. — In a suit 
filed in a District Munsif’s Court to recover certain 
land, tbe defendants alleged that the value of the 
land was understated by the plaintiff and exceeded 
by far the pecuniary limit of the Court’s jurisdic- 
tion. Upon inquiry the Munsif found this allega- 
tion to be true, and directed the plaint to be returned 
to the plaintiff for presentation in a superior Court. 
The plaint having been presented in the Subordinate 
Judge’s Court, the Subordinate Judge, on the 
authority of Jagjivan Javerdhae Seth v. Magdum 
Ali, I. L. B., 7 Bom., 487, dismissed the suit. Held 
that the procedure adopted by the Munsif was cor- 
rect. Kanbit V. Konj>a . 1. Ij. B., 8 Mad., 62 

142, — Suit for eject- 

ment. — Mortgage exceeding pecuniary limit of juris- 
diction.— \t, in a suit for ejectment in which the de- 
fendant shows he is a mortgagcic, the defendant con- 
sents to a decree for redemption, and the amount 
secured by the mortgage exceeds the limit of the 
pecuniary jurisdiction of the Court, the Court should 
not proceed further, but return the plaint to be pre- 
sent^ in a superior Court. Chandu v. Kombi 

[1. L. B., 9 Mad., 208 


7. REJECTION OF PLAINT. 

145, Duty -of OouTt.— Allowing 

additional stamp.— Undervaluation Where 

the Court is of opinion that the suit is undervalued, 
it is the duty of the Court in which such suit was 
preferred to give the suitor the option of supply- 
ing such ailditional stamp as is thought necessary 
hetove rejecting the plaint. Thakooe Patuok v 
Ramsoomettn Lali* 

[1 H. W., 17: Ed. 1873, 10 

140 ^ Ground for rejection.— 

Undervalttation of suit. — Civil Procedure Cone, 1853, 

3/.~In a suit in a Munsif’s Court it was found, 
after issues had been fixed and some evidence recorded, 
that the claim had been undervalued, and that the pro- 
per valuation would cairy it beyond the jurisdiction of 
the Munsif. The plaint was accordingly returned, and 
additional stamps having been filed, tbe case was tried 
by tbe Principal Sudder Ameen. The Judge on appeal 
held that the plaint had been illegally returned by 
the Munsif, and that the act of the Principal Sudder 
Ameen in proceeding to try the case was illegal. He 
accordingly dismissed the suit. Held that the Mun- 
eif was right, under section 81, Act VIII of 1669# in 

7 c8 


IV 
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^^continued* 

7. KBJFCTION OF PLAINT— 

Gbround for rejection— oof»<i»« 0 ( 2 . 

not disttiissinjf the suit, but rejecting the plaint ; and 
that, when the same plaint was filed with the proper 
amount of stamp duty in the Court of the Principal 
Sudder Ameen, that Court had jurisdiction to try the 
case. Bam Gutty c. Gookomoneb Dabbe 

[U W. 177 

147. "" — — ” Vndenoaluation 

of 9uit, — Allowing additional stamp* — Civil Fro» 
eedure Code {Aei XIV of 1882), s. 54.^ Court 
Xees Act, VII of 1870, s* 12, — The decision of the 
Court of first instance, that a plaint is undervalued, 
is binding upon the Court of appeal, reference, or 
revision ; but the Court of first instance is not justi* 
fled in rejecting the plaint without giving to the 
plaiutilf an opportunity of affixing tho proper stamp, 
Bai Aeopb 17. Mulchakd OrnnHAR 

[1. Ii. B., 9 Bom,, 355 

148. ■' Undervaluation 

of suit, — Civil Procedure Code, 1859, a, 31, — Where 
Ac lower Court rejected a plaint on the ground of an 
improper joinder of causes of action, and also that 
the suit was not sufficiently valued, and the High 
Court was of opinion that there had been no improper 
joinder of causes of action, the order of the lower 
Court was reversed, and the Civil Judge directed to 
deal with the case in accordance with section 31, Act 
VII I of 1859. Ksistea Aiyangab V. Peeumal 
Nauan 2 Mad., 436 

149. * — Civil Procedure 

Code, 1859, a, 32. — Ground for rejecting plaint , — 
A plaint will not be rejected, under section 82 of Act 
Vlll of 1859, if the subject-matter alleged raises a 
fair question of claim or right for trial and deter- 
mination lietween the parties. The mere unlikelihood 
of the plaintiff's success is not enough to justify tho 
rejection of his plaint. Laksumi Ameal v, Tika 

* • • • 1 Mttd., 240 

160. ■ ■ ' ■ ■ Civil Procedure 

Code, 1859, a, 39, — Document sued on not produced 
with plaint, — Meld tliat the Court to which a plaint is 
presented has no authority to reject it merely because 
the document upon which the plaintiff sues is not 
produced with the plaint, as directed by section 39 
of Act VIII of 1859, and that tho High Court has 
power to set aside such an order of rejection, as well 
as the decision of the Distidct Court confirming it on 
appeal, and to direct that the plaint be received, 
£X YAKTB liAYCHAED AmIOHAND 

[2 Bom., 891: 2zid Bd., 369 

151. — Peference to 

aoeumeni not in plaint, — Claim for damages for 
malicious prosecution, — A Judge, in considering, 
under section 82 of the Civil Procedure Code, whether 
he should admit or reject a plaint, is wrong in refer- 
rittg to documents and facts not stated in, or annexed 
to, the plaint, nor ascertained by him by interroga* 
tiou of the plaintiff, although such documents and 
facts may have been on record in other proceedings 
in the Judge's Court. In a plaint claiming damage 


PhAINT^continued, 

7. BEJFCTIUN OF PLAINT— eofiftawed. 
Ground for rejection— oon^inaed. 

for an unsuccessful criminal prosecution of the 
plaintiff by the first defendant, and sanctioned the 
second defendant as a Subordinate Judge, the plaintiff 
(though stating in the plaint that the second defend- 
ant “ maliciously and without authority ” sanctioned 
the prosecution, and tliat the Magistrate before 
whom it was brought held that there was no cause 
whatever for the charge) did not allege in tho plaint 
that the first defendant prosecuted him (plaintiff) mali- 
ciously and without any reasonable or probable cause, 
or that the prosecution was sanctioned by ffie second 
defendant without reasonable or probable cause. 
Meld that the plaint was properly rejected, and that 
there was no good ground for allowing the plaint to 
be amended, the plaintiff having delayed the filing of 
it until the last day but one allowed by the law of 
limitation. GieduaelaIi Day albas v. Jaoanath 
Giebhaebhai . • . .10 Bom., 182 

152. Civil Procedure 

Code, 1859, s, 32. — Omission of specific statement of 
time cause of action arose, — Where the plaint, in a 
suit to establish a right to landed property and to re- 
cover arrears of rent, alleged no specific acts of owner- 
ship since 1845, but contained a statement general 
enough to let in evidence of such acts, and it did not 
appear that the plaintiff had been questioned, — Meld 
that the plaint should not have been rejected under 
section 82 of Act VIII of 1859, on the ground that it 
appeared to the Court that the right of action was 
barred by lapse of time, Ubaya Vaema v. Nayae 
Chambithu .... 1 Mad., 822 

153 . Time for rejection.— CinT 

Procedure Code, 1877, s. 54. — A plaint can only be 
rejected under section 64 of Act X of 1877 before it 
is registered. Hubibul Hobskin o. Mahomeb Ueza 

[I. L. E., 8 Calc., 192 : 10 C. L. R., 386 

154- — Pejection of 

plaint after registration.— Though a plaint has been 
registered, the Court may reject it under Act VIII 
of 1859, section 82, as barred by tbo Act of Limita- 
tion. CfiETTl GaUEBAE V. SUEBAEAM PiLLAI 

[2 Mad., 61 

155 . Bfifeot of rejection.— 

to sue on same cause of action. — Liwi^a^ion.— Where 
a plaint is rejected under section 82, Act Vlll of 
1859, the plaintiff can bring a suit on the same 
subject-matter, provided be is not banned by lapse of 
time. Kabumbieek Dosbia v, Ueeopoohna Date 

[14 W. R.,289 

8. PROCEDURE. 

150. Assumption of facts as 

stated in plaint. — Decision OH issues of law , — 
Where a plaintiff on certain alleged faints seeks relief 
and is unable to obtain a trial of the facts by reason 
of certain conclusions of law which tluj Judge forma 
oil the case in its then condition, the Courts are 
bound ^ proceed upon the facts as they are stated by 
the plaint^ and upon the assumption of the truth of 
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PUaiTO --•continued, 

8. PROCEDURE — continued. 

Assumption of facts as stated in plaint 

— continued. 

those facts. The assumption of the truth of the 
facts alleged in the plaint must, however, be limited 
to the consideration of the legal effect of the facts 
alleged on the bars raised against the trial of those 
facts. SiDHBK Ali Khan v. Ojoodhtabam Khan 
[6 W. B., P. C., 83 
10 Moore’s I. A., 640 

PI.AI3STIPP, IMPBISONMEin? OP. 

POB COSTS OP SUIT. 

See Insolybnot — Insolvent Debtobs 
UNDER Civil Peooedube Code. 

[10 B. I*. B., Ap., 27 

PLAIMTIPPS. 

See Cases under Parties — Addino Par- 
ties TO Suits— Plaintiffs. 

See Parties— Substitution op Parties 
— Plaintiffs. 

PIiBA. 

Plea of not guilty,— 

— Plea by counsel. — An accused should plead by his 
own mouth and not through his counsel or pleader, 
though his counsel or pleader may at the proper 
time address the Court on his behalf. Queen «. 
Roopa Gowalla • . 15 W. B.. Cr.. 42 

2, I Nature of plea. — Charge of 

grievous hurt.— Illegal conviction. — Misconstruction 
if statement of accused , — In a case of causing grievous 
hurt to B.f the prisoner, on having the charge read to 
him, stated that he had had a quarrel with S., and 
struck him twice with a stick in anger. JTeld that 
tl>e Sessions Judge was wrong in treating this state- 
ment as a plea of guilty and in convicting thereon, 
and the conviction was quashed and the case remand- 
ed for trial. Queen v. Jaipal Koiree 

[11 W. B., Or., 6 

2, '■ '■ Penal Code^ s, 211, 

— False charge. — Irregular procedure, — A prisoner, 
charged under section 211 of the Penal Code with 
having brought a false charge with intent to injure, 
by accusing A. of having caused the death of a person 
by doing a rash or negligent act not amounting to 
culpable homicide under section 504 (a), stated at the 
trial that the original complaint m^e by him was 
false, and that he made it unthinkingly. The Ses- 
sions Judge treated this statement as a plea of guilty, 
and sentenced the prisoner to rigorous imprisonment. 
No record of the prisoner’s plea, as required by sec- 
tion 237 of the Criminal Procedure Code, appeared 
on the proceedings, nor did it appear that the charge 
bad been explained as well as read to the prisoner, 
and the Judge considered that the original com- 
plaint did not amount to a false charge of an offence 
under section 304 (a). Held that the conviction was 
bad, Ehprbss n. Gopal Dhanue 

[I. X«. B.» 7 Calc.. 90: 8 C. L. B.. 471 


continued, 

4 . Qualified plea.— Beat'al of 

commission of ojfence . — When a prisoner pleads 
guilty, but goes on to say that he did not commit the 
offence with which he is charged, the plea is really 
one of not guilty. Queen v, Mittun Chowdhry 

[11 W. B.. Cr., 68 
Queen v, Sonaoollah . 26 W, B., Or.. 28 

5, Charge of murder. 

Statement by the accused in answer to. — Penal Code, 
ss. 302, 300, esDc. 1, and expl. — Criminal Procedure 
Code (Act X of 1882), ss. 271, 299.— An accused 
person, in answer to a charge of murder, stated that 
he had killed his wife, but that he luid done so in 
consequence of his having discovered her in an act of 
adultery on the previous day. Held that such a 
statement did not amount to a plea of guilty on the 
charge, and that it was the duty of the Court to try 
whetlicr the provocation therein disclosed was suffi- 
ciently grave and sudden to reduce the offence. 
Nbtai Lubilar V. Queen-Empress 

[I. Ii. B.. 11 Calc.. 410 

FLEA OP OUILTY ON ONE OP TWO 
CONTBADIOTOBY OHABGES. 

See False Evidence — Contbadtctory 
Statements • 8 B. L, B.. Ap.. 26 

FIiEABEB. 

Col. 

1. Appointment and Appearance . 4433 

2. Authority op, to bind Client , 4436 

3. Remuneration .... 4439 

4. Removal, Suspension and Dismissal 4441 

5. Purohabb of Decrees by Pleader 4445 

See Attorney and Client 1 N, W., 1 
See Barrister . I. L. B.. 8 Mad.. 138 
See Consideration . 3 N. W., 26 

See Costs— Special Cases — Plaintiffs. 

[8 Bom., A. C„ 241 
See Minor — Representation of Minor 
IN Suits . . 11 O. L. B., 15 

Suspension of— 

See Privy Council, Practice of— Spe- 
cial Leave to Appeal. 

[Lis, B.,2 AIL, 611 

Withdrawal of license to prac- 
tise as— 

See Recorder’s Act • 6 B. Xi. B., ISO 

See Superintendence of High Court- 
Charter Act, 8. 15 — Civil Cases. 

[6 B. Ii. B., 180 

1. appointment and appearance. 

1, Appointment.— Fewer of others 

than mooktears to appoint . — Not merely authorised 
mooktears, but other persons generally, are at 
liberty to appoint pleaders by vakalatnamahs. In 
THE MATTER OF NUBES BUKSH . 7 W. B.. 481 
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PIiBABER — continued, 

1. APPOINTMENT AND APPEARANCE 

— continued. 

Appointment — continued, 

% I " Vakolatnamahi 

Nature of, — The acceptance of a vakalatnamali by a 
pleader of the High Court should iu all cases be un- 
conditional. Ik THIB MATTBB OF GOPBENATH 

14 W. E.. 7 

3, Appearance. — Filing vahalat^ 

namah.^ Criminal Frocedure Code, 1872, e, 186.— An 
authorised pleader appearing in defence of an accused 
person under section 186, Criminal Procedure Code, 
should not be required to file a vakalatnamah. 
AKOKTMOua .... 7 Mad., Ap., 41 

Civil Procedure 

Code, 1869, t, 18,'^PLight of pleader to appear in 
Appellate Court and subsequent stages of suit . — 
When a pleader appears in a regular ap^Hial before 
the High Court, he is competent under that vakalat- 
namah, unless it is revoked, to appear for the client 
in the subsequent stages of that case, and in the 
appeal, if preferred to the Privy Council,— section 18 
of Act VIII of 1859 applying to Appellate as well as 
Original Courts. Mvkhuk Lall v. Skbbkishek 
SiKQH 8 w. B., 82 

6 . ■ " ' ■ Valcil. Claim un‘‘ 

ders,246, Act VIII of 1859. — Fresk vakalatnamah. 
— The vakil retained by the plaintiff in a suit in 
which a decree has been given for the plaintiff, is 
competent to plead for his client in answer to a 
claim advanced (under the first portion of section 
246 of the Civil Procedure Code) to ])roperty attach- 
ed iu execution of such decree, without the produc- 
tion of a fresh vakalatnamah. Gopal Jayachakd 
«. HABaoYiKX) Khushal • 6 Bom., A. C., 83 

0. Fresh vakalat- 

namah. — Application for new trial.— A fresh vaka- 
latnamah is not necessary to enable a pleader to appear 
in an application for a now trial before a Small 
Cause Court, when the pleader presenting the appli- 
cation is one who was employed in the original suit. 
SuTTO Chubk GhossaJi V, SuBoop Chukber Doss 

[12 W. R., 466 

7. — Memnnd of case. — 

Vakil changing sides on remand. — Mad. lieg. XIV 
of 1816, e, 22. — When a suit is remitted by order of 
an Appellate Court for re-hearing or finding on an 
issue, the proceedings are in the trial of the suit, and 
consequently, under section 22 of Regulation XI V of 
1816. a vakil cannot change sides and hold a ^raka* 
latuamah for the party opposed to the one for whom 
he appeared at the first hearing. Anokymous 

[4 Mad., Ap., 48 

B. — ; Act XX of 1865. 

—There it nothing in the provisions of Act XX of 
1865 which restrains any person from coming into 
the presence of the Judge and supplying information 
to the vakils. The word "appearance'* does not 
mean actual presence before the Judge in Court, — 


PLEADER — continued, 

1. APPOINTMENT AND APPEARANCE 
— continued, 

Api)earance — continued. 

€,g,, of a mooktear standing behind the pleader. 
Ik thb kattee of Guobaj Sikqh 

[10 W. B., 856 

9. Act XX (f 1865, 

e. 20. — Appearance of party by pleader. — Reid, in a 
case under Act X of 1859, in which the plaintiff had 
appeared at the preliminary hearing when the issues 
were framed, and where he was not required to ap- 
pear in person on the day of the trial, that the 
presence of the plaintiff’s pleader and revenue agent 
was an appearance within the meaning of the law, 
having reference to section 20, Act XX of 1865. 
SoKATUK Dobs v. Ealeb Pbbbhad Doss 

[18 W. B., 148 

10. Vakil of High 

Court. — Right to plead in Small Cause Court . — 
A vakil of the High Court in Calcutta is entitled to 
practise as a pleader in the Calcutta Court of Small 
Causes. Ik ub Toolsbb Doss Seal 

[2 Ind. Jur., N. S„ 133: 7 W. B., 228 

IL Act XX of 1865, 

9, 12. — Small Cause Court, Calcutta.— A pleader 
holding a certificate under section 12 of Act XX of 
1865 is not thereby entitled to be admitted to prac- 
tise in the Court of Small Causes at Calcutta. Ik 
be Shashi Bhushak BHAnirEY 

[1 B. L. B., A. C., 46 : 10 W. B., 82 

12. — ' — ' ' Rarristers. — AU 

torneys . — Civil Procedure Code (Act XIV of 1882), 
ss. 2 and 36. — Presidency Small Cause Court Act, 
XV of 1882, 88. 38 and 76.— Right to practise.— 
Rules.— Power to make rules. — Per Baylby, West, 
and Latham, JJ. — None but barristers and attor- 
neys have a legal right to practise in the Bombay 
Court of Small Causes. Neither sections 2 and 36 of 
the Code of Civil Procedure (Act No. XIV of 1882), 
nor sections 38 and 76 of the Presidency Small Cause 
Court Act (No. XV of 1882), give the pleaders of 
the Bombay High Court that right. The provisions 
of section 47 of Regulation II of 1827, authorising 
persons holding sanads from the High Court to prac- 
tise in the mofussil Courts, are still in force. Per 
Baylby, West, PiKHBY,and Latham, JJ. — Section 
2 of the Code of Civil Procedure, 1882, does not give 
every pleader a title to appear and plead; it only 
enacts that " pleader ” means every person entitled to 
appear and plead for another in Court, and includes 
an advocate, a vakil, and an attorney of a High Court. 
Consequently, if pleaders or vakils, who are the same 
class of practitioners, ore not entitled by law to ap- 
pear or plead for another in Court, the definition of 
" pleader ” gives them no new right or status. The 
words in section 36 of the Code of Civil Procedure, 
Act XIV of 1^2, "by a pleader duly appointed to act 
on his belialf,” do not simply mean a person duly 
appointed by the party in the suit, but a pleader duly ' 
appointed according to the law regarding pleaders iu 
force in the particular Court. Per Pikhby, Scott, 
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and Latham, JJ, (West, J.^ dissentienie ), — The High 
Court has the power of making rules for the admis- 
sion of pleaders to practise in the Bombay Court of 
Small Causes ; and the Bombay Court of Small Causes, 
under section 9 of the Presidency Small Causes Court 
Act, XV of 1882, also has the power of making simi- 
lar rules with the sanction of the High Court. In 
BE Plsadebs or THE UiaH CouBT, Bombay 

[I. It, B., 8 Bom., 105 

18. — — Prosecution . — 

Might to appear in Criminal Courts. — A counsel or 
pleader is entitled to appear and act on behalf of the 
prosecution in the Criminal Courts. Oiian j>i Chaban 
Chattbejek V. Chandba Kumar Ghose 

[5 B. L. B., Ap., 70 : 14 W. B., Cr., 23 

14* Admitting vakils 

to defend in Criminal Courts. — The practice of ad- 
mitting private vakils to defend parties in Criminal 
Courts is not illegal. It was discretionary with the 
Magistrate to hear such agents or not under section 
180 of the Criminal Procedure Code, 1872. Anony- 
mous 7 Mad., Ap., 37 

15, — — Might of pleader 

to appear. — Inquiry under Criminal Procedure Code^ 
8 . 180, — At an inquiry held by a Magistrate under 
section 180 of the Criminal Procedure Code, 1861, a 
complainant has no right to bo represented by a pleader. 
“ : V, Dkacup , 8 Bom., A. C., 202 

16. - Private prosecu- 

iou . — Criminal reference to High Court. — Criminal 
Procedure Code (Act XXF of 1861), s. 434 . — Pri- 
vate prosecutor not allowed to appear by pleader on 
a reference to the High Court under section 434 of the 
Criminal Procedure Code, 1861, Queen v. Kamjai 
Mazumuar . . 6 B. li. B., Ap., 46 

S. C. SUDDUEUDDBBN SlEOAR V. RaM JoY Mo- 
zooMDAB . . , 14 W. B., Cr., 51 

Queere, — Whether they could appear at all in such 
cases. Laloo u. Adam Sircar. Government v. 
SuRJAKANT Acharjia . . 17 W, B., Cr., 37 

17. Act XX of 1865, 

8 . 5. — “ Act.'* — Acting as private agent. — The word 
*'act*^ in section 5 of the Pleaders and Mooktears 
Act, XX of 1865, means the doing something as the 
agent of the principal party which shall be recog- 
nised or taken notice of by the Court as the act of 
that principal. There is nothing in the words of the 
Act or in its spirit to prevent a person as private agent 
from going between the prisoner andthe duly author- 
ised vakil upon whom the real responsibility of the 
defence rests. In the matter or the petition of 
Puzzle Ali . . . .19 W, B,, Cr., 8 

18, — • Inability to go on 

with appeal. — Duty of Judge. — When one of the 
pleaders for an appellant states his inability to go on 
with an appeal, the Judge is not bound to send for 


PLEIADBB— -coafinttsel. , 

1. APPOINTMENT AND APPEARANCE 
’■^continued. 

Appearance— coaWnwed. 

any other pleader for the appellant and ask him if he 
is ready to proceed with the ease, hut may at once 
dismiss the appeal. Brooo Soonduree Dossia v. 
Gilmore 7 W. B., 336 

19 . Non-appearance,— of 

pleader. — Absence for reasonable cause. — Discretion 
of Court. — Neglect on the part of a pleader should 
not be visited on an innocent client when it is within 
the power of the Court to mitigate the result by the 
exercise of a little indulgence. A case having been 
fixed for hearing at a particular time, the pleader for 
tho defendant was unablti to attend by reason of the 
sickness of a friend. The plaintiff’s pleader was will- 
ing that the case should be postponed, but the Sub- 
ordinate Judge insisted upon the case being x^i'oceed- 
od with ex parte, lleld that there had been a failure 
on the part of the Court to exercise a proper judicial 
discretion. Achumbit Jha v. Jewun 

[11 C. Ii. B., 11 

20. Control of case. — Senior 

pleader. — Arguments. — The senior x>leader who is 
present has the entire control of a case in the High 
Court, and it is not open to tho junior jdeader to take 
any ground of appeal which his senior has not thought 
fit to argue, except only when the senior has obtained 
the permission of the Court that the course should 
bo taken, Srebnebbabh Roy v, Umbxka Churn 
Roy • « . • . 12 W • B., 375 

2. AUTHORITY TO BIND CLIENT. 

21. Statement by pleader. — Ad- 

missions made in conduct of suit. — When a pleader 
in the conduct of a suit makes admissions on behalf 
of a client, the client is bound by such admissions, 
Berkeley v, Chittur Kooae . 6 N. W., 2 

22. Admission by 

pleader in conduct of case. — A party is bound by the 
admission of his duly constituted vakil, when the 
admission is one of a fact which, but for such admis- 
sion, the opjwsite party would have had an oppor- 
tunity of proving. Narain Roy v. Sebknath 
Mitter 0 W. B., 485 

23. — Admission of 

vakil in criminal case, — Admissionsof 'a vakil cannot 
bind his client in a criminal case. Queen v. Kazim 
Mundlb . . .17 W. R., Cr,, 49 

24 . Mofussil Courts, 

— (Questions of law and fact, Admissions in respect 
of.— Per Jackson, Jl— A vakil in the Courts of the 
mofussil is not empowered to make admissions on 
points of law on behalf of his clieut> although he may 
make admissions on points of fact. JUBODA 7* 

WAR V. Goureb Byjnath Pebshad 

[1 Ind. Jur.,N.S.,865 

Abdool Gunnee V. Qour Moneb Debia 

[9 W. R„ 375 
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Statement by pleader-^oe/tmteif. 

25. - - JSrroneout con- 

tetU of vakil . — Where a vakil upon a mistaken view 
of the law goes beyond and contravenes his instruc- 
tions, his erroneous consent cannot bind his client. 
Ram Kant Chowdhey v, Bbindabun CHtrNDEB 
Doss 16 W. R., 246 

26. — — * Statements hy »«- 

HI out of ordinary scope of his authority . — llie 
g^atest caution should be exercised by the Courts be- 
fore acting upon statements out of the ordinary scope 
of the vakil’s authority in the particular matter for 
which he was employed. VsiraATABAMANifA v. Cha- 
T8LA Atohxyamma . , .6 Mad., 127 

27. Verbal admia^ 

sion made hy pleader . — In n suit to set aside a sale in 
execution on the ground of fraud, — Meld, in reference 
to the ti^rnis of certain statements made by the plain- 
tiffs’ pleader, from which the lower Appellate Court 
had inferred that the plaintiffs must have become 
aware of the fraud at a date earlier than that alleged 
by them, that verbal admissions made by the pleader 
of a party to a suit must be received with caution, 
must be taken as a whole, and must not bo unduly 
pressed. Natka Singh v. Jouha Singh 

[1. L. B., 6 AIL, 406 

28. Power to make 

admissions or statements to hind client. — Relinquish^ 
menf of part of defence . — In a suit to recover pos- 
session, whore defendants’ pleader stated before the 
Munsif that if the thak map (which was not at the 
time in Court) could show that the lands in dispute 
had been surveyed as part and parcel of the j)laintiff’s 
talook, his client would give up bis claim,— that 
the statement was not one which was within the 
seo|H^ of the pleader’s authority to make, and was not 
binding upon the client. Chundkr Coomar Dbo 
s. SnnAKUT Mahomkp Khan . 18 W, B«, 486 

28. s — Consent of 

pleader. — Effect of admission . — The admission of a 
vakil made with due authority will bind his client 
though not present at the time of making it. Where, 
therefore, an order was made for the payment of a 
certain sum, being the moiety of the profits of an estate 
founded on the amount for which security hod been 
taken as the rental of a zemindari when possession was 
given up, and that amount was admitted and assented 
to hy the vakil in Court, and the older made accord- 
ingly,— jffe/d by the Judicial Committee, affirming 
the judgment of the Court below, that such consent 
was binding on the client, and precluded him from 
afterwards opening the account. Bajxtnpxb Nabain 
Rah V. liijAi Govikp Singh 

[8 Moore’s I. A., 253 

80. — Admission of Ua* 

HUiy hy vakil . — A distinct admission of liability 
made by a vakil, who represented the defendant and 
whose authority was not questioned, was held to be 
sufficient to warrant decree in favour of the plain- 
tiff. DoSSBX V. PllAMBUB PUNPAH 

[21 W. B., 332 


FUSS ADBiB— continued. 

2. AFTHORITY TO BIND CLIENT-conhsaad. 

Statement by pleader— 

81. ■ Admission hy ctf- 

kil. — Evidence of receipt of money. — The admission 
of a defendant’s vakil in Court was held to be legal 
evidence of the receipt of money, and to do away 
with the necessity for other proof. Kapeebanpnp 
BhUTTACHABJEB V. GlBESBAIiA DeBTA 

[lOW.R., 822 

82. Power of pleader.— Power to 

compromise case. — Ordinarily a vakil who is employed 

j to conduct the case on behalf of his client has no 
implied authority to compromise it. In the absence 
of any express provision in the vakalatnamab, he can 
make no compromise which will l>e binding upon his 
client, except with his consent. Pbbm Soob v. Pib- 
THBB Ram 2 Agra, 222 

83. - — — Power to com- 

promise suit. — Pleaders, unless specially empowered 
so to do, have no authority to compromise cases con- 
ducted by them. Sibpab Begum v. Izzut-ool- 

2M.W.,149 

84. — Consent to matter 

beyond scope of suit. — A consent by the vakil of a 
party to a decree being made binding on property 
other than what the parties to the suit may have an 
interest in, is a consent to what is beyond the scope 
of the suit, and can neither he binding on the party 
nor acted upon hy the Court. Atul Khabab o. 
Andhu Set • . • .2 Mad., 428 

85. — - ■ Relinquishment 

of dienes.— Where a pleader authorised only to con* 
duct the defence in the usual way pledged his client' 
to relinquish his defence if the plaintiff would assert 
on oath that the defendant was not the owner of the 
property in dispute, it was held that he had exceed- 
ed his power, and that his client was not bound by 
his act. Haeeemoonnissa v. Buldbo 

[8 Agra, 808 

86. Unauthorised re» 

Unquishment hy pleader. — It is not within the ordi- 
nary scope of a pleader’s duties to relinquish any 
portion of his client’s case without express authority 
from the client, who is not bound by such relinquish- 
ment, unless it was authorised by himself. Goub 
Pebshab Doss v, Soohbeb Ram Deb 

[12 W. R., 278 

87. - Relinquishment 

of pari of claim. — A vakil has no authority under 
an ordinary vakalstnamah to give up a portion of the 
claim already decreed, and any such abandonment 
will not be binding on his client. When a case is 
remanded with the specific declaration that the plain- 
tiff shall obtain ** possession of the disputed proper- 
ty,” the lower Court has no jurisdiction to debar the 
plaintiff from any portion thereof hy reason of a re- 
linquishment made by the vakil. Abbul Sabhan 
Chowbhbt «. Shibbisto Daw 

[8B.L.B.,Ap.,16 
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Power of pleader — continued. 

38 . Withdrawal 

from suit. — Vahdatnamah. — A vakalatnamah given 
by a plaintiff, and couched in general terms, suffices 
prima facie to authorise the vakil to apply on behalf 
of the plaintiff for leave to withdraw from the suit ; 
and in the absence of anything to show that the 
vakil acted contrary to his instructions, or otherwise 
was guilty of misconduct in making the application, 
the client is bound by the act of his vakil. Kam 
O ooMAB Ror V, CoiiLBCioB OF Beeebhoom 

[6 W. E., 80 

89. ' ■■ Power of vahil 

to transfer decree, — A vakil by his ordinary employ- 
ment as vakil enjoys no authority authorising him to 
transfer a decree. Nouub e. Jaffeb H ossein 

[2 IN. W., 196 

3. REMUNERATION. 

40 ^ Amoiint of remuneration.— 

Vakil, — Although a vakil is entitled to whatever 
charge his client agrees to, yet if he acts under an 
ongligement constituting him his client's mooktear 
and legal adviser, he is bound by the same rules as 
an attorney, and is therefore entitled only to such 
reasonable remuneration as the law allows. Usmut 
Koowab 0 . Tayleb ... 2 W. E., 807 

41. - Suit for /ee#.— 

Costs between party and party, — In a suit by a 
pleader for the balance of vakil's fees where it was 
found that there was no contract, — Held that, in con- 
sidering the proper fee to be allowed, the lower Ap- 
pellate Court had nothing else to guide it but what, 
according to the practice of the Court, was allowed 
as costs between party and party. Jtjdoonath Dott 
V. Rushad Ali . . . .19 W. E., 105 

42. Suit hy vakil for 

fees,— Act I of 1846, s, 7.—Beny. Bey.' XXVII of 
1814, 25. — Costs. — In a suit brought hy a vakil 
against his client for the amount of his fees, and in- 
stituted after the passing of Act I of 1846, hut before 
the Pleailers and Mooktears Act, XX of 1865, came 
into operation, —iZsW that, where the services in 
respect of which the fees were claimed consisted of 
the conduct of a suit which was dismissed for a de- 
ficient plaint, under section 29 of Act VIII of 1859, 
the vakil is not entitled to the full amount of costs 
under Act I of 1846, section 7, or the scale fixed by 
Regulation XXVII of 1814, section 25 ; but in the 
abi^nce of an express agreement he is only entitled 
to a reasonable sum as remuneration for his work 
and labour as a pleader. So much of Regulation 
XXII of 1814 as was before .January 1866 unre- 
pealed, and the whole of Act I of 1864, are repealed 
by Act XX of 1865, which came into operation on 
January Ist, 1866, Ameebunnisba v. Chapman 

[1 Ind. Jur., N. S., 884: 6 W. E., 108 

48. — ' ' Costs as between 

pleader and client, — Bom. Reg. II of 1627, s, 52 , — 
Act I of 1846, ss, 6 and 7, — l^e provisions of Regu- 


EXjEABEE— coftftaiied. 

8. REMUNERATION-eoiiftiiwd. 

Amount of remuneration^oontinued, 
lation II of 1827, section 52, chiuses 1 and 2, and of 
Act I of 1846, section 7, regarding the award of 
pleaders' costs by way of a percentage, relate only to 
costs as between party and party, and (iuasmuen as 
section 62 of R(?gulatif)n II of 1827 is, hy section 6 
of Act I of 1846, expressly rendered inoperative 
for any purpose except for the purjwses of section 
7 of the latter Act) there is not any statutable pro- 
vision for costs as between pleader and client, so 
that, in the absence of an agi’ccmient between them, 
the pleader is left to his remedy on a quantum meruit, 
QANGJI VlTHAL V. SlTABAM SUBIDHAB 

[9 Bom., 83 

44. Bight of suit for fees.— 

Cause of action. — Uncompleted case. — Whore a vakil 
has undertaken the conduct of a suit, he is bound to 
proceed with it, and cannot sue for his fee, in the ab- 
sence of a special agreement, until the suit is com- 
pleted, unless w'here the client has dispensed with his 
services. Buceapatnam Thathaohablit v. Kaja- 
MiYA 6 Mad., 266 

45, ^ Eight to additional, fee.— 

Fees of vakil for applications in suit when he t> 
hound to carry suit to its oo«eZM^<o».— Where, under 
the pra(^tice existing in the Courts, a vakil receiv* 
ing a fee for prosecuting or defending a suit is bound 
to carry the suit to an end, and to make all necessary 
applications in the execution department without fur- 
ther fee, no second fee is allowable to a vakil for 
applications presented in the execution department, 
unless it can be shown that the services of the vakil 
originally employed were not available. Takes Ali 
Khan v, Uool Mahameb Khan 

[1 N. W., 69 : Ed. 1878, 123 

48, Agreement for farther re- 

muneration in successful case. — Inam patras, 
— Act I of 1846, s, 7 . — Inam patras or agreements, 
oral or written, made contemporaneously with the 
vakalatnamahs by clients with their pleaders for 
the payment of rewards in addition to the regulation 
fees, provided their cases are decided in their favour, 
are not nudum pactum, and, having regard to section 
7 of Act I of 1846, cannot be considere<l as illegal. 
Pabbhbam V , Hibaman . 1. 1j. B., 8 Bom., 418 

47. Suit hy pleader 

for fees. — An application was made for leave to sue 
defendant in formd pauperis, and he agreed with 
certain vakils to give them full fees, according to 
the valuation of the claim, in case they should suc- 
ceed in having the application rejected. BelA that 
this w'as a valid agreement, and that the vakils, 
having performed their pari, were entitled to recover 
upon it. Ram Kant Nandi ®. Shib Nanda Rai 

[2 O. I,. E., 168 

48. Eight to recover fee.— ZsyaZ 

Practitioners Act, ss, 27, 28, 1*0. — Suit hy pleader 
to recover fee from client, — Contract Act, s. 70^^ 
Civil Procedure Code, s, 622 , — The Legal Practi- 
tioners Act does not debar a pleader from recovering 
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Bight to recover fee^continued, I 

a fee from his client when no contract in writing is ' 
made. Rama o. Kukji . 1. L. B,, 9 Mad., 876 

49 , BiviBlon of fee where more 
than one pleader,— Afad. JBe^. XIV of 1816, 

BO. — Fee, Uivieion of, where two vakils appointed. 
— The rule under Hegulation XIV of 181(5, section 
80, that each of two vakils appointed by a party to 
a suit shall be entitled to a xnoieiy of the fees pay- 
able, applies only to cases 'where they are appoint^ 
l)y the same vakalatnamah. Kisaba Kukicamma 
Rati v. CnirATA Vitxanna Dikbhatulxt 

LI Mad., 369 

50, Fee allowed for registra- 

tion petition. — Act I of 1846, s. 7. — The fee to be 
allowed to a pleader upon a petition to the Court to 
establish the right to have a document registered 
under Act XX of 18(5(5, section 84, was one fourth of 
the fee allowable in a regular suit, as was provided by 
Act 1 of 1846, section 7. Collbctob or Than a v, . 
Gana Ramji Path. . . 7 Bom., A. C., 182 | 

51 , Fees in suit under Regis- 

tration Act, 1864, S. IQ.-^Fepular suit,--A suit 
under section 15, Act XVI of 1864, was not a sum- 
mary but a regular suit, and full fees were awarded 
for pleaders. MowiA Buksh v. Am Khan 

[9 W. B.,101 

52 , Fees in suit for judicial se- 

paration.— JDioorce Act, IV of 1869, — Estimation 
of fees. — In a suit for a judicial separation and ali- 
mony decided under the Indian Divorce Act (IV of 
1869), the only basis for the estimation of pleader’s 
fees is ten times the amount of alimony for one year. 
8 cott V. SooTT ... .7 Mad., 894 

53 , Fees in partition suit.— JGTear- 

ing fee. — The ordinary rule for assessing the hearing 
foe according to the market value of the property in 
salt is not applicable to a suit for partition, and the 
Court in each such case ought to hx the amount of 
the foe. Kibtkk Chundke Mitteb v. Anath Nath 
Djbb • . • . • 18 O. Xi* R., 263 

54 , Fees in suit for pre-emp- 

tion.— Aci XX of I860, s. 37 . — Pleader's fees on 
what valuation of property calculated. — Held, iu a 
suit for pre-emption, where it was found by the 
Court that Uie actual price of the property was loss 
than the price stated in the deed of sale, and the 
Court gave the plaintiff a decree with costs, that the 
amount jmyable by the defendant in respect of the 
fees of the plaintiff’s pleader ought to be calculated, 
not on a valuation of the property which was found 
to be false, nor on the amount on whicli the Court foe 
on the plaint was paid, but on the real value of the 
property as found by the Court. Dbbi Singh v, 
Bhitp Singh . , . 1. li. B«, 1 All., 709 

A REMOVAL, SUSPENSION, AND DISMISSAL. 

55 , RemovaL — Power to remove 

eckil^Hietrict Judge. — A District Judge has no 
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— continued. 

Removal ^continued. 

power to remove a vakil against his will from a 
Court to which he has once been allotted, except for a 
criminal offence, misbehaviour, or neglect of duty. 
In thb mattbb of Vamanaji Konbba 

[1 Bom., 186 

56. " Xemoval of 

pleader from one Court to another. — A Zillah Judge 
has no authority to oblige a pleader to leave a Court 
in which he has been practising and to proceed to an- 
other. Ik thb mattbb of thb petition of Maho- 
med Manaff . . . .10 W. R., 832 

57 , Suspension.— Jlcf XX of 1865. 

— Power to suspend pleader. — A Zillah .ludge has no 

power, under Act XX of 1865, to suspend a pleader 
of the High Court from practising in the Courts of 
his district on the ground of incompetency. His pro- 
per course is to make a representation to the High 
Court. In the mattbb of Kibhobbb Ladl Sir- 
cab 14 W. B., 217 

68, j^ct XX of 1865, 

— Improper conduct. — The omission of a pleader to 
examine the record of the case before making an ap- 
plication to stay execution proceedings upon the 
ground of a compromise, was held not to amount to 
grossly improper conduct ; and his not verifying the 
statement of the parties who came to him and made 
their statements (one of them being a mooktear) was 
considered at the most to amount to carelessness, but 
not grossly improper conduct j whilst his omission to 
obtain the authority or concurrence of the senior 
pleader in the case could not be said to he improper 
conduct within the meaning of Act XX of 1865 — cer- 
tainly not such grossly improper conduct as to call for 
the punishment of suspension for six months. In 
THE matter of THE PETITION OF SREENATH RoY 

[17 W. R., 405 

69. • — Unprofessional 

conduct, — Commission to mooktears. — Act XX of 
1865. — Criminal offence, — A,, a pleader, was engaged 
by B., who was acting on behalf of C., to defend cer- 
tain persons charged with the offences of rioting and 
of having caused grievous hurt. Two of the accused 
persons were relatives of C. A. agreed with B, that, 
if all the accused were acquitted, his fee was to be 
R500; if the two who were the relatives of C. 
were acquitted, then he was to ret^eive R250 ; but 
in the event of none of the accused being acquitted, 
he was to receive only R40. Hefore the trial B, 
paid A. H476 ; this having come to the knowledge 
of C., he telegraphed, saying that the fee was exor- 
bitant, and A., upon being remonstrated with, hand- 
ed over R250 to a banker to bo placed to his {A*s) 
credit. A. alleged that, out of R225 which remain- 
ed with him, ho paid R140 to B. as commission, 
and that R25 were paid to his mohurir. Held that 
A. w'as guilty of fraudulent and grossly improper 
conduct. Ho was suspended from practising for the 
period of one year. Per Fontifbx, J. — If a mook- 



DIGEST OF Oases* 


4. REMOVAL, SUSPENSION, AND DISMISSAL 

•--^onttnued, 

Suspension—cofi^entfct^. 

tear, paid for his services by his employer, were to 
receive in addition, without the knowledge of his em- 
ployer, a percentage or commission from the pleader, 
he would be answerable, not only in the Civil Court, 
but also in the Criminal Court, to a charge of obtain- 
ing money improperly from his employer. In the 
MATTEE OF PeAEY MOHUN GOOHO 

[11 B. L, B., 312 

00^ Power of in^ 

ierim suspension. — Legal Practitioners Act {XV 111 
of 1879)t s. 14f cl. 5, and s. 40. — The power of interim 
BUBpeiiHion given under section 14 (clause 5) of Act 
XV III of 1879, when read with section 40 of the same 
Act, can only be exercised after the pleader has been 
beard in his defence and pending the investigation 
and orders of the High Court. In the mattbe of 
the petition of Keisto Lall Nao 

[I. li. B., 10 Calc*, 266 

61. Misconduct of pleader.— 

Legal Practitioners Act {XV 111 of 1879) t ss. 10, 
82. — Moolciear. — Illegal practising. — A pleader or 
mooktear practising in contravention of the provisions 
of section 10 of Act XVllI of 1879 is punishable 
under section 82 of that Act only by the Court before 
which he has so practised. In the mattee of the 
petition of Gakoa Dayal . I. li. B., 4; AIL, 376 

62. — JB efu sal to 

argue case after signing memorandum (f appeal . — 
Semhle, — Where a pleader who has signed the memo- 
randum of appeal reftises to argue the case on the 
ground of being unable and unprepared, he is liable 
to be either dealt with by the Court for neglect of 
duty, or sued by the client for neglect of his inter- 
ests. Buldeo Misses v. Ahmed Hossein 

[16 W. B., 143 

63. Omission to exa- 

mine record before certifying appeal. — A pleader is 
not guilty of grossly improper conduct, hut substan- 
tially and sufficiently complies with the 2nd of the 
Rules of 23rd May 1871, if he examines copies of 
the record, and not the original record, before he 
draws the grounds of appeal and certifies them. In 
THE MATTEE OF NOOE AHMBD . 17 W. B., 338 

64. Legal PractU 

tioners Act {XVIIl of 1879), ss. 15 and 40. — Interim 
suspension. — Police papers. — Depositions of wit- 
nesses, or confessions taken at a police investigation, 
are not, as far as their subject-matter is concerned, 
any more the property of the police than the pro- 
perty of the prisoners, and a pleader is not guilty 
of misconduct of any kind in making use of such docu- 
ments for the benefit of his client, when delivered to 
him by the client, however improperly the client may 
have become possessed of such documents, provided 
the pleader is neither party nor privy to obtaining 
them. In the mattee of the petition of Keisto 
Lall Nag . . . I. Li. B., 10 Calo., 266 


FIiBABBB — continued. 

4. REMOVAL. SUSPENSION, AND DISMISSAL 

— continued. 

Misconduct of pleader— 

66. Unauthorised 

statement. — It having appeared that, without any 
instructions to that effect, the pleader conducting a 
suit in the lower Appellate Court had suggested, of his 
own motion, that the mother was a frail woman, and, 
being in improper intimacy with the defendant, had 
executed the kobalas for him, — Held that the pleader 
had acted with gross impropriety, and should be 
called up and censured by the District Judge. Gvnga 
Ram Sadhooehan v. Panch Cowkek Poeamaniok 

[26 W, B., 360 

66. Striking pleader 

off the rolls. — Act XX of 1865, s, 16. — Case in which 
the High Court declined on the facts to strike a 
pleader off the rolls for using improper expressions 
during the argument of a case before a Zillah Judge, 
who recommended, after observing the requirements 
of section 16, Act XX of 1865, that such punishment 
should be awarded. The Zillah Judge shoulil have 
called the pleader to order, and required him to apo- 
logise. In the mattee of Oeuisb 

[14 W. B., Cr., 58 

67. Power to suspend pleader. 

— Act XX of 1865. — A Zillah J udge had no power 
after the Ist January 3866 to make an order under 
Act XVllI of 1852 dismissing a pleader. He should 
have proceeded under section 10, Act XX of 1866, and 
referred the matter, with his report, to the High Court. 
Even under Act XVllI of 1852, under which the 
Judge erroneously acted in this case, a pleader was 
liable to dismissal only on proof of conviction of a cri- 
minal offence by a competent Court, or on proof of a 
declaration or finding by a competent Court (in a suit 
or proceeding to which the pleader was aparty) tha(j 
he was guilty of a breach of trust, or for fraudulent 
or dishonest conduct in the discharge of his profes- 
sional duty, and this also after notice and adjudica- 
tion as prescribed by section 4. In the mattee of 
THE petition OF AhMKENOODDEEN AiiMED 

[6 W. B.,Mis.,6 


60^ Procedure. — Pleader or mook- 

tear, Charge of misconduct against . — Any charge of 
misconduct against a pleader or mooktear bolding a 
certificate under Act XX of 1865, other than a record- 
ed conviction of a criminal offence, must be made 
and substantiated, and a report submitted to the 
High Court, as provided by section 16. In THE MAT- 
TBE OF SUDDEEOODEEN MAHOMBD 

[7 W. B., 816 


69 . - 

s. 14.-— Misconduct of -When conduct is 

charged against any pleader of a subordinate ^urt, 
which, if proved, would amount to an offence, that 
conduct should he inquired into, not simply as ira- 
proj>er conduct, but as an offence to be made the 
ground, if established, of his dismissal under section 
14, Act XX of 1865. In the mattee of Ghnesh 
Cmundke Gangooly . . 13 W, B., 456 
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FXiSUDXSB— 

4 BEMOVAL, SUSPENSION, AND DISMISSAL 

— coiUinued* 

'Btoe^xaB^oontinued^ 

70. Act XX of 1865, 

§, le.’-’Power of Zillak Judge.^K Zillah Judge haa 
no authority to initiate proc^ings against a pleader 
of the lower grade under section 16, Act XX of 1866, 
which requires that the inquiry should be made by 
the Court in which the pleader committed the act of 
misconduct. In the uiiTTBB ov the petition op 
Kohuhca-nt DBaHAL . . 11 W. B., 127 

71. Act XX of 1865, 

••^Beport to Judge on acquittal of pleader by eubordu 
note Cottr<.— In a case tried under the provisions of 
section 16, Act XX of 1866, where the subordinate 
Coart is of opinion that the pleader should be acquit* 
ted, it is not necessary that there should be any report 
to the Judge. In the maxtbb op Ham Kinbub 
Sbin 13 IV. B., 37 

72. JLegal JPraefi^ 

iionerg Act, XV 111 of 1879 e, 12, — Conviction of 
pleader of criminal offence*-^ Case reported to the 
Migh Court. — Argument allowed to show that convic- 
tion was illegal, — A District Judge reported to the . 
High Court for orders the case of a pleader who had 
been convicted of cheating under section 417 of the 
Penal Code, and who, in the opinion of the District 
Judge, was unfit to be allowed to practise. Upon 
the hearing of the case, counsel was permitted to go 
behind the conviction in order to show that the acts 
of the pleader did not amount at law to the offence 
of cheating. iN TUB matter op Duboa Chaban 

[1. li. B., 7 All., 290 

6. PURCHASE OP DECREES BY PLEADER. 

73 . PurcliaBe by pleader of de- ' 

ereeln suit whicli he has oonduoted.— 

to e^ceeute decree . — It is not expedient that pleaders 
should by purchase become the persons entitled to 
execute decrees in suits in which they have been en- 
gaged. OosuAiN Jva Roop Gbbb v, Chinoun Lal 

[2 N. W., 46 

74. Sale in execution 

of decree, — Collusion of vakil of judgment-debtor 
with decree-holder, — The conduct of a vakil who, 
having acted in that capacity on behalf of a judg* 
ment»debtor in certain proceedings in execution of 
a decree, subsequently became partner with the de- 
cree*Uolder in the purchase of the property, remark* 
ed upon. Quare, — Whether, under such circum- 
atances, the purchase by the vakil, or Die purchase 
by the decree-holder in oonjunction with him, could 
not be set aside. Roy Nandipat Mahata v, U»- 

. 4 B. L. B., A. C., 181 : 13 W. B., 209 

WAJBn Hossbin V , Ahmbd Bbza 


rXSASBBBmP BXAUlKAl^IOir. 

St» Atfkaii to PiinrT CoTTHOiii— Casks nt 
WHICH Appeal lies— Appbalabijs Ob* 

. I. lis B,» 6 AD., 133 


PLBABINaS. 

SeeCiL&m TTNDBB Admission— Ahmisbionb 
IN Statements and Pleadings. 

See Cases undeb Estoppel— Statements 
AND Pleadings. 

See Lien . . L L. B., 4 Calc., 322 

See Cases dndbb Plaint. 

See Vendor and Pubchaseb— Const- 
DEBATION • . 3 B. Ii. B., 630 

See Cabsb dndbb Written Statement. 

— " — Buies of pleading in The 

Courts in India are not governed by the technical 
rules of pleading which obtain in Courts administer- 
ing English law. Pitambub Pyne v, Toolseb 
Dossbb 7 W. B„ 30 

PIiEDGE OF GOODS. 

See Bailment . 5 B. D. B., Ap., 31 

See Contract Act, s. 178. 

[1. L. B., 4 Calc., 497 

POISONOUS DBUGS ACT (BOMBAY). 

See Magistrate, Jurisdiction op — Spe- 
cial Acts— Bombay Act VIII op 1866 

[I. L. R., 4 Bom., 137 

POLICE ACT, XXIV OF 1859 (MADRAS 
POLICE ACT). 

8. 48. 

iSeeFiNB . . . SMad., Ap.,9 

See Jurisdiction op Criminal Court— 
European British Subjects. 

[6 Mad., Ap., 25 

See Madras Police Act, 1859. 

See Sentence— Imprisonment. 

[3 Mad., Ap., 9 

8. 53. 

See Estoppel— Estoppel by Conduct. 

[6 Mad., 463 
See Right op Suit— Money Had and 
Received . . 5 Mad., 433 

(ACT V OP 1861). 

8. 13. — Cost of constable , — A Magis- 
trate has no power under the Police Act, 1861, to 
realise the cost of a police constable from an indi- 
vidual. Queen v. Rohimeant Ghosb 

[1 W. B., Or., 16 

— ' 8. 23. — Arrest. — Dufy of police 

officer, — Under section 23, Act V of 1861, a police 
officer is not bound to arrest a person against whom 
no proceedings have been directed if be believes that 
he has not sufficient grounds for apprehending him. 
In the matter op the petition op Grish 
Chunder Nundeb . . 23 W. B., Or., 8 

^ 8. 26. — Unclaimed property, — Tim- 

(er.— Timber claimed by a landowner as haviug 
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POLIOS ACT (ACT V OP 1861), 8. 85 

-^continued* 

been washed on his estate by a river, is not unclaimed 
property within the meaning of section 25 and fol- 
lowing sections of Act V of 1861, Chuttbb Lai*l 
Si»aH f>. Govkbnhbnt » • .9 W, B., 07 

8, 20» 

See Cadtoitmekt Magistbate. 

[1 Agra, Cr,, 24 

Ste Magistbate, Jgbisdictiok or— S pe- 
cial Acts— Fouob Act, 1861. 

[4 W. R., Cr,, 2 
1 W, B,. Cr., 6 

1, Entropean Sritish subjects, 

— Mapintrate, — In a prosecution under the Police 
Act, V of 18(>1, the Magistrate is bound to take into 
consideration and determine the prisoner’s plea that 
he is a European British subject. Section 29 of Act 
V of 1861 does not give to the Magistrate jurisdic- 
tion over European British subjects. Queen ». 
Heabn . . • . . 3 BT, W,, 128 

2, Fenons not police officers, 

— Section 29 Of Act V of 1861 is not applicable to 
persons who are not jiolice officers. In the matteb 
OF Eamkumab . . . 10 C, li. B., 521 

Mashness or negligence of j 
police officers — Search for stolen propertg, — Mere 
rashness or negligence on the part of a police officer 
before ordering the search of a man’s house for stolen 
property, docs not constitute an offence amounting 
to a violation of duty under section €9, Act V of 1861. 
The violation there intended must be wilful inten- 
tional violation of some clear duty or other. Queen 
V, Bolaki Lall • • .IQ W, B., Cr., 7 

4. Overstaying leave without 

permission, — The failure of a police constable to 
resume his duty on the expiration of his leave does 
not constitute an offence under section 29, Act V of 
1861. In the matter of the petition of Jano- 
KiNATH Gupta. Empubss v, Janokinath Gupta 

[L L. B., 6 Calc.* 626 : 8 C. L. B., M 

5. Police officer withdrawing 

from the duties of his office without permission, 
— Police officer overstaying leave, — A police officer 
obtained leave of absence for one month, a substitute 
being appoiut(‘d, and overstayed his leave twenty-nine 
days. Meld that such absence without leave did not 
amount to ‘‘ withdrawal from tlie duties of his office | 
without permission,” within the meaning of section 
29 of Act V of 1861. Queen- Empress v , Salig 
Ham 8 . . . I. Ii. B., 6 AIL, 495 

6. — Submitting incorrect report. 

Penal Code, s. 218 , — A police officer negligently or 
improperly submitting an incorrect report of a local 
investigation may be punished under section 29 of 
Act V of 1861, in cases where the proof is insufficient 
to bring the case under section 218 of the Penal Code, 
Queen v , Bobola Kant Mooehopadhya 

[15 W. B., Cr,, 17 


ROIilCB ACT (ACT V OF 1861), n. 

— continued, 

7, — Offence committed by potioO 

officer while under suspension, — ^A police officer was 
suspended by the District Superintendent and ordered 
to remain in the police lines, which he did not do. 
He was arrested and convicted under section 29, Act 
V of 1861, for disobeying the orders of his superior 
officer, and withdrawing from his duties without per- 
mission. Held that his conviction was illegal j after 
suspension he was no longer a police officer under sec- 
tion 8 of the Act, and therefore could not be legally 
convicted under section 29. Queen v. Dinanath 
Gangooly 

[8 B. Xi. B., Ap., 58: 17 W. B., Cr., 12 

3, Heglect to act on informa- 

tion while on other duty. — A police officer charged 
under section 19, Act V of 1861, with a violation of 
his duties in not acting on information given to him 
of the likelihood of a breach of the peace, which after- 
wards actually occurred, set up in defence that he was, 
when he received the information, engaged hand fde 
in duties as a police officer in regard to another offence. 
He was, however, found guilty and convicted. Meld 
the conviction was illegal. For a conviction under 
section 29, more than mere neglect of duty must be 
shown : a deliberate and intentional violation of his 
duty is necessary. Queen v, Hadhu Sing 

[8 B. L. B., Ap., 60 : 17 W. B., Cr., 84 

9. Power to depute subordinate 

— Police officer, — Neglect of duty, — A police officer 
being authorised by law to depute his subordinate to 
proceed to a place where a crime is reported to have 
been committed, cannot be supposed to have contra- 
vened the law by not proceeding to the spot himself ; 
and therefore the conviction of the prisoner on the 
charge of wilful violation of duty was illegal. Gov- 
BUNMBNT V. KaBAMUT KhAN . 1 AgPB, CP., 1 

10. — Police constable, — “ATs- 

gUvt of duty,** — “ Lawful order.** — Extra drill. — A 
District Superintendent of Police directed his con- 
stables to cut down the jungle in the vicinity of their 
lines, and on their refusal to comply ordered them 
extra drill every duy. One of such constables not 
turning out to such extra drill was thereupon prose- 
cuted and convicted of neglect of duty under section 
29, Act V of 1861. Held that section 29 provided 
for no such offence, and that any neglect of duty 
short of a violation of duty does not amount to an 
offence under that section. Held, further, tliat the 
omission to attend such extra drill did not amount 
to an offence under that section, as the words ** law- 
ful order ” used in the section mean an order which 
the authority mentioned therein is competent to make, 
and it did not appear that a District Superintendent 
of Police was competent to order his constables to cut 
down the jungle in the vicinity of their lines, and, on 
their refusal to do so, to order them extra drill. In 
THE MATTER OF THE PETITION OF BhOLA NaTH DaE 

[1. L. B., 12 Calo., 427 

11. Criminal Procedure Code, 

1872, s, 148, — Summons oa«es.— -Acts or omissions 
punishable under Act V of 1861, section 29, come 
within the category of ** offences punishable under 
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woucm ACT (ACT V OF 1B61). a. 29 

•^eontinufid^ 

any law ottier tban tlie Penal Code ** (Code of Criminal 
Prooednref section 8), and those offences likewise fall 
within the terms of section 148 of the same Code. 

V. Qolam Abasbb • 25 V. Cr- 20 

— a* 8A — JPlaetng tanhans in public 

l » — Placing tanbans in a public thoroughfare is 
an offence under section 34^ Act V of 1861. Qvben 

V. Abcbxb . • • • • 2 N. W.> 5 

a. 42. 

See Appellate Cottbt— Objectiok taken 

POB P1B8T TIME ON APPEAL— SPECIAL 

Cases— iloTiCB op Suit. 

[2 W. 425 

1, — I Objection to want of notie* 

nf action . — A suit against a police officer under Act 
y of 1801 should not be dismissed merely because 
notice under section 42 has not been given, unless 
the objection be taken in the first Court. Nabain 
Been Tewabeb o. Kam Hass . 8 W« B.. 425 

U, and 8. 29.— Section 42 of 

Act V of 1861 has no bearing on, or connection with, 
section 29 of the Act. Queen v, Hazab Mib Khan 

[7 IS. W., 287 

-s. 44. I 

See Penal Code, s. 177. 

[21 W. B., Or., 80 | 

POI.ICB AMEBTDMEKT ACT, XX.YI1I 

OF 1860. 

8. 

See Ebcape pbou Custody. 

[6 Bom., Cr«, 15 

FOLICB INQUIBY. 

Power of Magistrate. — Crimi- 
nal Procedure Code {Act XX T of 1861), as. 133, 
ISO. — Meld per Qloveb, J . — Under section 133, Act 
XXV of 1861, a Magistrate may order a police in- 
quiry '* into any offence punishable under the Pcnul 
Code.” Meld per Loch, J , — The Magistmte had no 
authority to order a police inquiry in a case under 
Chapter XIV of the Criminal Procedure Code, section 
180 not having been eAteuded to cases under that 
chapter. Queen «. Poktu Shah 

[2 B. li. B., S. W., 6: 10 W. B., Cr., 48 

% Order for farther detention 

in custody. — Criminal Procedure Code, 1861, as. 
152, 146. — Offering inducement to diacloaurea. — Cir- 
cumstances may exist in which a special order of the 
jiature contemplated in section 162 of the Criminal 
Procedure Cotle may properly be passed: for in- 
stance, if, in the case into which the police are in- 
quiring, the suspected or confessing parties have 
voluntarily offered to conduct the police to a place 
where the stolen property will be found, and such 
offer cannot be carried into execution within the 
limited period of twenty-four hours, the power which 
ths abovs<«ineutioned section confers on a Magistrate 


POUCH INQIUBY.— Order for ftirtlier 

detention in custody— coa^isssd. 

may be rightly exercised. But to return accused 
persons to the police, that they may be forced to 
give a clue to the stolen property, is to abuse the pro- 
visions of section 162, with a view to the breach of 
the injunctions of section 146 of the Criminal Pro- 
cedure Code. Queen r. Kuoonath Pebshad 

0, Irregular inquiry,— Coses under 

Chap, XIV, Criminal Procedure Code, 1861. — An 
inquiry by the police into complaints falling under 
Chapter XIV of the Code of Criminal Procedure was 
not warranted by law. Queen e. Habbakohand 
Nowlaka . . . , 8 W. B., Or., 12 

4, Investigation by police of- 

ficer. — Criminal Procedure Code, a. 160. — Summons 
to answer complaint. — Section 160 of the Code of 
Criminal Procedure, which authorises a police officer 
making an investigation under Chapter V of the 
Code to require the attendance before himself of 
any person (within certain limits) who appears to be 
acquainted with the circumstances of the case, doea 
not empower such officer to re(j[uire the attendance of 
an accused person to answer the complaint made 
against him. Queen-Empbess c. Samikada 

[I. L. B., 7 Mad., 274 

POUCH MAGISTRATE. 

See Tbanbbeb oe Ceiminal Case — Gene- 
bat, 15 B. I*. B., Ap., 

[12 Bom., 217 

1, ^Police office.^* — Cleric of Magis- 
trate of Police.-^ Act XLVIll of 1860, a. 9.— A 
clerk in the Police Magistrate’s office, having been 
convicted, under section 2 of Act XLVllI of 1860, a» 
a person employed in a police office, a rule for quash- 
ing the conviction was made absolute. Meld that 
the words Police office” in section 2, Act XLVIll 
of 1860, did not apply to a Police Magistrate. In bb 
J uDoo Kaxh Mookeb^teb • Bourke, O. C., 186 

2, Power of Magistrate.— 

Act IV of 1866, a, 26, — Penal Code {Act XLV of 
1860), a. 116. — A Police Magistrate had power te 
convict summarily, under Bengal Act IV of 1866, 
section 26, for an offence punishable under section 
116 of the Penal Code. Queen v. Mahbub Khan 
[1 B. B., O. Cr., 89 

POUCH OPFICBR, 

See Madbas Abkabi Act, s. 26. 

[1. li. B., 9 Mad., 97 

See Penal Code, b. 221. 

[I. L, B., 3 All., 60 

— Answer by prisoner to— 

See Cases undeb Evidence— Criminal 
Oases — Statements to Police OmosBS. 

Confession to- 

See Cases undeb Confession— Confeb* 
BioNs TO Police Offxobbs. 
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POXalCS OFFICSlll-— 

1 , Powers of arrest.-* 2 >e^M^toft * 

Qf prisoners. ^Torture, — Exposition of a police of 
iicer*8 jiower of arrest and detention of accused persons 
and witnesses, with a view to the suppression of the 
practice of torture. Queen o. Behaut Singh 

[7 W, B.. Or., 8 

2 , Powers In discliarge of his 

duties. — Rioting. — Where a man is grievously 
wounded in a riot, the pohce are bound to act without 
taking into consideration who was the aggressing 
party. In the discharge of their duties^ and in the 
absence of any proof that they exceeded their duty, 
the police were held entitled to the protection of the 
Court. Queen v. Damoo Singh 

[8 W. E., Cr.. 30 

3 , Liability of police officer. — 

Renal Code^ s. 79. — Criminal Procedure Code, 1861, 

8* 100, cl. 3. — Illegal arrest hg police officer . — The 
general exceptiou provided by section 79 of the Penal 
Code, and the power conferred by clause 6, section 
100, of the Code of Criminal Procedure, was held not 
to protect a police officer who did not act in good 
faith, — that is, with due care and intention. Clause 
6, section 100, Code of Criminal Procedure, refers to 
property whi(;h is proved to have been stolen, and not 
to anything which a police officer may choose to 
imagine has been stolen. Shbo Suhun Sahai t>. 
Mahomed Fazil Khan , . 10 W. B., Cr., 20 

POLICE EEPOBT. 

See Complaint— Institution or Com- I 

PLAINT, AND KbCBSSAKT PbELIMINAKIES. ’ 

[5 B. L. R., 274 
8 Bom., Cr., 113 , 

See Cases undbb Evidence — Criminal 
Cases— Police Evidence, Biaeies, 
Papbes, and Kbpoets. 

See Nuisance— Undee Criminal Peo- 
GBDUEE Codes . 3 B. L. B., A. Cr., 4 

See Recoonisanob to keep the Peace — 
Credible Inpoemation. 

[10 W. R., Cr., 41 
4B. L. R., K B., 46 
12 W. B., Cr., 60 

POLICY, CONSTBtrCTIOlSr OP— 

See Cases under Insueance— Mabine 
Insurance. 

POLICY OP ASSURANCE. 

See Stamp Act, 1869, ss. 34, 41. 

[I. L. B., 3 Calo., 347 

POLITICAL AGENT, ORDER MADE 
BY, IN HIS EXECUTIVE CAPACITY. 

See Judicial Oppicees, Liability op — 

[7 B. L. B., 452, note 


POLITICAL RESIDENT AT ADli|» 
COURT OP— 

See Jurisdiction op Criminal Coubt— 
Offences Commitito only Partly ik 
ONE District. 

[I. L. B., 10 Bom., 268, 863 

See Local Government. 

[I. L. B., 10 Bom., 274 
See Transfer op Criminal Case— Genb- 
BAL Cases , I. L. B., 10 Bom., 274 

PORT OP CALCUTTA. 

Limits of port. —Act XXII of 1858 . — 

Suit for damages for breach of contract . — P. ^ Co,, 
agents for the ship F. A., contracted by a shipping 
order with O. for freight, with option to Q. to can- 
cel the contract if the F. A. should not arrive at the 
port of Calcutta by the 15th of January. On that 
day she anchord at Atcheepore, and remained there 
till the morning of the Kith. G. refused to fulfil the 
eonti*act, and P. S( Co. sued him thereupon. Reid 
that there is no custom governing the construction 
of the words “the port of Calcutta” in shipping 
orders • and that an arrival at Atcheepore is not an 
arrival at the port of Calcutta. Potter v. Gentle 
[Bourke, O. C., 41 

PORT RULES (CALCUTTA), 1856. 

See Shipping Law— Collision. 

[Bourke, Ad., 1, 15 

(BOMBAY). 

See Shipping Law— Collision. 

[6 Bom., O. C., 

PORTUGUESE SUCCESSION. 

See Knglish Law— Pbimogbnitubb. 

[6 Bom., O. C., 172 

PORTS ACT, XII OP 1876, b. 22. 

See Master and Servant. 

[I. L. R., 9 Calo., 849 

POSSESSION. Col. 

1. Evidence of Possession • • 4454 

2. Evidence of Title • • , 4457 

3. Nature of Possession • • . 4463 

4. Adverse Possession . * . 4468 

5. Suits based on Allegation op 

Possession .... 4475 

6. Suits for Possession , . . 4477 

(a) Proof of Particular Title . 4477 
(5) Othbb Suits fob Possession . 4479 

See Cases under Claims to Attached 
I^ropeety. 

See Contract Act, s. 178. 

[I. L. R., 4 Calc., 497 
See Cases under Deobeb— Conbtbuc* 
tion of Decree— Possession. 

See Cases under Dbcrbb— Form op Dm» 
CREs— P ossession. 
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Fb6BB6SION-eo4iKii««i. 

See Evidbncb— C ivili 
liANSOUB DoCDMBVTB— POSBBSBION, PACT 
OF— . . 4 B. L, B.9 F. B., 07 

[9 W. E.. 79 

See Casbs ttnpbb Exboutiok of Dbcueb | 
—Mode of Execution— Possessiok. | 

See JuEisoiCTioN OF Keyekub Coubtb — 
liOMBAT KSOUIiATIONS AN1> ACTS. 

[L li. R., 1 Bom., 624 

See Limitation Act, 1877, aet. 10 
(1871, AKT. 10)^ 

( Agra, 876 : Agra, F. B., Bd. 1874, 167 | 
See Limitation Act, 1877, abt. 96 
(1871, abt. 95). 

[1. Ii. B., 8 Calo., 604 
I. L. B., 6 All, 406 

See Cabes undee Limitation Act, 1877, 
abt. 144 (1859, s. 1, CL. 12)— Alvebsb 
P oaSKBSION. 

See Oases undee Onus Pbobandi — Limi* 

TATION AND AdVEBSE POSSESSION. 

See Cases undee Onus Pbobandi — P os^ 

SESSION AND PkOOF OF TITLB. 

See Cases undee Resistance oe Ob- 

8TKU0T1ON TO EXECUTION OF DECREE. 

See llraiiT OF Ooodfancx — Acquisition 
OF liiGiiT Mode of Acquisition. 

[1 B. Ii. R., 8. N., 26 
21 W, B., 400 
9 W. R., 449 
13 B. Ii. B., 276, note ; 281, note 

See Right of Occd fancy — Tuanbfer of 
Right • . 1. Xi. B., 1 AIL, 448 

See Theft « . I. Ij. B., 1 Bom., 610 

[I. L. B., 10 Bom., 193 

See Cases under Title— Kvidkncb and 
I'BOOF OF Title— Long Possession. 

See Casks undbb Teansfeb of Fbofebty 
WHILE TbANSFEBOB IS OUT OF POSSES- 
SION. 

See Tbust . . .a Agra, 78 

See Wrongful Possksston. 

£1. Xj. B., 4 Calo., 666 

Delivery of— 

See Casks undee Hindu Law— Gift- 
Requisites FOB Gift. 

See Cases under Mahomedan Law — 
Gift --Validity. 

St^e Cases under Vendor and Pur- 
chaser— Possession. 

— Execution of bill of sale without 
delivery of— 

See Vendor and Pukohabbr— Bills op 

. 2B.L.B.,F.C.,m 


POSSESSION-con^iW. 

of goods. 

See Bailment . 6 B. L. B., Ap., 31 

See CoNiBACT Act, b. 108. 

[12 B. L. B., 42 

See Cabbs under 
AND Disposition. 

Suit for— 

See Cases under Bengal Rent Act, 1869, 
8. 27. 

See Civil Pbocbdure Code, 1882, b. 212 
(1859, s. 197) . I. Ii. R., 4 Calc., 629 

See Cases under Co-bhabebs— Suits by 
C o-SHABBBS with ReSFEOT TU THE JoINT 
Property —Possession. 

See Casks under Variance between 
Pleading and I^oof— Special Casks— 
Possession, Suit fob — 

Suit for confirmation of- 

See Variance between Pleading and 
Proof — Special Cases — Possession. 
Suit for. . I. Ii. B., 4 Calc., 46 


1. EVIDENCE OF POSSESSION. 

1 . Statement as to fact of pos- 

session. — JSvidenae , — A statement by a witness that 
a party was in possession is, in point of law, admis- 
sible evidence of the fact that such party was in pos- 
session. Manibam Deb v. Dbbi Chaban Dbb 

[4 B. Ii. B., P. B., 97 ; 13 W. R., P. B., 42 

2. — _ Acts of owners 

ship, — A witness’s statement that a party is in 
possession ” is no evidence of the fivet. The question 
of j)()S8ession is a mixed one of law and faet, and the 
evidence produced must ^ive the various acts of 
ownership which go to constitute possession, so that 
the Court may arrive at its own conclusion. Ibhan 
Chundbb Behaba V , Ram Lochun Be h aba 

[9W.B.,79 

3 , Vieitlng and making use of 

house. — Possession as of right. — Occasionally visit- 
ing and making use of a house is ample evidence 
of possession, unless shown to have been done by the 
claimant in the capacity of a visitor, and not in his 
own right. Ununto Ram Seal ». Bkojo Bullub 
Seal 11 W. B., 136 

Acts of ownership.— 

Sion to show acts of ownership, — In special appeal, the 
High Court held that evidence which did not allude 
to any 8|ieciiic acts of ownership was not sufficient 
evidence to prove possession. The tinding of the 
fact of possession by the lower Appellate Court 
upon such evidence reversed on special ap))eal. Jaga- 
BANDHU Das Gajbndra Mahapatba e. Dinar AN- 
DHu Dab Gajsnd&a Mahafatra 

[2 B. D. B.» Ap.g 30 
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F08S!EiSSI0I9‘ — continued, 

1. EVIDENCE OF POSSESSION— 

Acts of ownership— 

6. — ' ■ " Suit for recovery 

of forest ^ land from Government , — Whore a track 
of land with a defined boundary has been throughout 
claimed by a person as owner, and acts of ownership 
have been done on various portions of it, such acts 
may be accepted as evidence of the possession of the 

.whole tract. Bhaskarappa v. Collector of North 
KanarUi /. L, M,i3 Bom, ^ 452^ distinguished. SiVA- 
SUBBAMANYA V, SBCBBTAUY OF STATE FOR InBIA 

[I. Is, B.. 9 Mad., 285 
^ 6. Thakbust aweird,^Boundary, 

Question of, — A thakbust award of boundary would 
in any case be material evidence of possession. 
PbahlA' D Sen v, IIajunbba Kihhobe Singh 

[2 B. li. B„ P. C., m (137) ; 12 W. R., P. C., 6 
11 Moore’s 1. A., 293 

7 , Survey proceedings.— iSurrey 

by revenue authorities. — Itecords in Government 
maps. — Plaintiff sued in 1876 to recover certain allu- 
vial lands which had been in existence over twelve 
years, togethiir with recent accretions thereto which 
ho alleged appertained to his talook. The alluvial 
lands had been surveyed by the revenue authorities 
in 1863, as appertaining to no permanently-settled 
estate, and claimed by the Government. The plain- 
tiff’s predecessor, however, subsequently, in 1864, laid 
claim to the lands; and the Collector, abandoning 
the claim of Government, recorckd him in the Gov- 
ernment maps and papers as proj)riotor in jxKssession. 
Reid that, although the fact of the land having been 
measured by the revenue authorities as appurtenant 
to a certain talook is primd facie evidence of iiosses- 
sion of that land at the time of the survey, no pre- 
sumption from the survey proceedings could arise in 
favour of the plaintiff in 1863, KussEssnii Koy v. 
JOGGODISHUEI , . , . 7 O. Ii. B„ 269 

Measurement of 
land by Government officers. — The evidence of Gov- 
ernment having sent its officers to measure the land, 
and to surround it wdth pillars, is the very best evi- 
dence of possession of a lately-formed cliur. CoL- 
leotoe of Fuebbedpobb V. Kalee Doss Hazbah 

[17 W. R., 195 

9 . Decree for rent. — Subsequent 

suit for possession. — A decree against the registered 
tenant, in a suit for rent against him and another, 
is not conclusive evidence of the possession of such 
tenant, as between him and the other, in a subse- 
quent civil action. Hcteeo Nath Dhuttachaejee 
V, Haevby . . . . 25 W. B., 23 

10. Receipt of vent,--Failure to 

show collection of rent for portion of property. — Re- 
ceipt of rent is good evidence of possession, but it 
does not necessarily follow that a party in possession 
has been disturbed because he cannot prove that 
he has collected rent of a particular portion of the 
property. PuDAE Binboo Mahanteb e. Mohesb 
Ghukbbb Sbn . . . 20 W. B., 183 


POSSESSION ^continued, 

1. EVIDENCE OF POSSESSION— 

Receipt of rent — continued* 

Receipt of rent is only evidence of possession 
Abdool Ali V. Abdooe Ruiiman 

[21 W. B., 429 

u. 1 Receipt for revenue. — Posses- 

sion of receipts for Government revenue, though evi- 
dence of possession, does not prove it. liABLFic 
Singh v. Ambit Eooeb . . 17 W. B., (^0 

12. Registration of tenure. — 

Suit for possession. — Jiegtstratwn under B eng. Act 
VII of 1876. — Qncere, — Whether, in a suit founded 
upon possession aloiu*, or in which the relief sought 
depends solely upon possession, registration under 
Bengal Act Vll of 1876 ought not to be treated as 
primd facie evidence of actual possession at the dale 
wdien the registration was effected. Ram Bitshan 
Mahto V. Jbbli Mahto . I. D. B., 8 Calc., 863 

13. - Decision of Col- 

lector. — Beng, Act VJI of 187 6^ s, bn. — Per Gabtjj, 
C. J. — Semble, — That section 65 of Bengal Act VH 
of 1876 constitutes the Collector a competent Court 
under particular circumstances for deterniiiiing us 
hetwetm two disputants Die (jiiestion of possession, 
and his reciorded decision upon that (luesiion in the 
register might he evidence of the fact of possession 
as between tliose two parties. Bam Bushau Mahto 
V. Jebli Afahfo, I. L. U , 8 Calc,, SoSt explained. 
SaBABWATI DaSI V. DHANPAT SlKGH 

[I. L. B., 9 Calc., 431 : 12 C. L. R., 12 

14 , Pinding as to possession. — 

Mamlatdar, — Magistrate. — Cr\iminfl>l P roved ui e 
Code, 1872, s. 680. — Irregularity in taking posses- 
sion. — A Mamlatdar’ 8 finding as to the point of actual 
possession is not conclusive. A Magistrate’s finding 
is conclusive under section 530 of Act X of 1872, 
Lillu 0. Annaji Paba shram' 

[I. L. B., 6 Bom., 387 

15, Dispute as 

to possession between purchaser from heir and 
grantees from widows. — Effect of decision of Magis- 
trate as to possession. — Jn a former suit apj)el 
lant sought as purchaser from the heir to a fornuT 
proprietor, to establish her mokurrari right to 
certain lands as against the grantees from the 
widows of such proprietor, upon the death of the last 
surviving widow. She obtained a decr(»o establish- 
ing such right, and, on proceeding to take out exe- 
cution, was op]>osed by the respondents, who claimed 
the lands as being a putni tenure wdnch had been 
sold by auction for arrears of rent due by B, S., the 
former putuidar, aud which had been purchased 
by A. B. aud R. B., who luul granted a dur-pntni 
of the same to the respondents, in 1849. In 1841 
there was a proceeding before the Magistrate as be- 
tween the grantees of the dur-mokurrari right 
under the widows and B. S., the putnidar. Die result 
of which investigation was '‘hat the Magi.strate 
quieted the former in possession as dur-mokurrari - 
dars under the widows, and ordered the putnidar 
to institute a suit in the Civil Court to enforce his 

7 D 
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POSSESSION— 

1. EVIDENCE OF POSSESSION— 

Finding as to poBsession— oon/intteci. 

claiiiii which suit was never brought. The claim of 
the respondents was tried as a regular suit between 
the objectors (respondents) as plaintiffs and the 
decrtie-holder (appellant) as defendant, and was de- 
cided in favour of the respondents in the lower Courts. 
On appeal to the Privy Conncul, their Lordships held 
that the proceeding in 1841 was conclusive of the 
present case, as showing that the actual possession 
then was in tlie grantees of the widows ; that it was 
in the highest degi’ce improbable that they, having 
established their possessory right against B. 8,, 
would, without a struggle, have allowed themselves 
to 1)0 turned out of possession by their relatives as 
purchasers of the same Jff. 8*8 right ; that the pos- 
session of the grantees was obtained and continued 
under the widow’s title, and w'as referable solely to 
the title which was now vested in the appellant; 
and that the right of the appellant should in no- 
wise be affected by tlie actpiisition of the putni 
title in 1840. WHKKOOOOOMAliEB Dkbia V. Kbshub 

CHUWDKa Bosoo . . . 18 W. B., P. O., 1 

2. EVIDENCE OF TITLE. 

Evidence of possesBion and 
enjoyment. — Evidence of ])osse88ion and enjoy- 
ment for a series of years is of itself, if unanswered, 
cogent evidence of title. Bag ram d. CoLtECTon of 
BhULLOOA. COtLEOTOlt OF llUNGPOBK V, Bam JaDUB 

W. E., 1864, 248 

COJLLBOTOR OF BaBEILIT V, GntrSEE R,AM 

[1 Agra, 260 

Kibpa Shxjkkue V, Pal Pandey 

[1 Agra, Bev„ 47 

KiT.Ya Lall Misseb c. liuauoonTJB Sjngh 

L9 W. B., 169 

DiNOBFirniroo SirnATE v. Coubt of Wards 

[11 W. B., 347 

Rambvdebgowda t). Dessai Sahib 

[17 W.B., P.0.,8 

Iiength of poBseBBion.— 

Possession need not be long in order to be some evi- 
dence of title. PPean CnUNDEB Mookkbjbk V. I 
Pbotap Nabain Paul . • 9 W. B., 120 

13, Proof of possession and 

forcible dispoBseasion.— Posses- 
sion is evidence of title, and if a plaintiff proves that 
ho bad possession and that the possession has been 
forcibly disturbed by defendant, ho makes out a 
primA facie title which it is for defendant to rebut. 
Axbsba Bebbbb V. Kakhyb Mollah 

[12 W. B., 146 

19. Effect of poBsession as evi- 

dence of title. — Onus of proof — Possession, except 
where it is of such a length and character as of itself 
to constitute title, is merely evidence of title, and is 
so only bticause undisturbed possession without any- 
thing more is presumed to be referable to rightful 


POSSESSION — continued, 

2. EVIDENCE OF TlTLE-^continued. 

Effect of possession as evidence of title 

— continued, 

title and to absolute ownership : it is open to the 
other side to show that such primd facie presump- 
tion is ill-founded. Kalbe Chubdbb Skin v. Adoo 
Shaikh 9 W. B., 602 

20. , , , ^resumption , — . 

A person in possession of property ought to be pre- 
sumed to be in lawful possession until the contrary 
be shown. Beyond this, possession is only evidence 
to be taken conjointly with other evidence to establish 
or impugn a title. Sblam Sheikh v. Baidohath 
Ghatak . 8 B. li. B., A. C., 812 : 12 W. B., 2^1 

21 . Pos- 

session is evidence of title, and gives a good title 
against a wrong-doer ; but a person who has not hjid 
possession cannot, without proof of title, turn aiiother 
out of possession, even though that other may have 
no title ; for i)08session is a good title against any one 
who cannot prove a better. Clabke c. Bindabun 
Chundsb 8iboab 

[Marsh., 75 : W, B., F. B., 20 
1 Ind. Jur., O. S., 97 : 1 Hay, 137 

22. Title by possession. — Bi^ht 

to retain possession. — In India the title of possession 
must prevail until a good title is shown to the con- 
trary. Pkdda Vkncatapa Naidoo V, Aboovala 
K ooDRArA Naidoo 

[6 W, B., P, C., 13 : 2 Moore’s I. A., 604 

Wise v, Bbojendbo Coomar Roy 

[18 W. B., F. C., 91 

23. Right to retain 

possession. — A person in possession with a had title is 
entitled to remain in ])08 session until another person 
<?an disclose a better title. Gopem Nath Doss v, 
Dyanidhee Soonduba Mohapattub 

[ 7 W. B., 486 

SOODUKHINA CHOWDHBAIN V, RaJ MoHUN BoSB 

[11 W. B., 860 

24. — - Right of person 

in possession against torong-doer. — When a plaintiff’s 
evidence fails to show title in him, hut does not show 
title in another, the plaintiff may recover upon his 
possession against a defendant wrong-do(;r. Dob d. 
Kullammal d, Kuppu Pillai . 1 Mad., 85 

26. - - " — — — Possession com- 

mencing in wrong. — A possession on the part of one 
party, which is not shown to have commenced in 
wrong, can only be disturbed by distinct proof of a 
superior title in another party, Abumugam Chetty 
V. Pebbiyannan Sebyai . 25 W. B,, P. C., 81 

20, Right to sue for 

ejectment. — Failure to prove title. — Possession is a 
good title against all persons except the rightful 
owner, and entitles the possessor to maintain eject- 
ment against any other person than such owner who 
dis|>osBes8eB him. The above rule held to be appli- 
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POSSESSION — conti nued, 

2. EVIDENCE OF TITLE— 

Title by possession— 

cable where the plaintiff alleged title by conveyance, 
and also relied upon possession, but failed to prove 
his title, while his possession was held proved. Pbmraj 
B nAVANiBAM V, Nakayan Shiv ARAM Khisti 

[I. li. R., 6 Bom., 216 

Krishnaeav Yashvant t). Vasudev Apaji 

[X. Xi. H«, 8 Bom., 371 

27, Undisputed and 

continuous possession, — Evidence of possession and 
enjoy)nent is good evidence of title as against the 
real owner only where it has been undisputed and 
continuous, (loouoo Peebuad Ror v. Bykunto 
CnaNDEH lloY * . . .6 W. R., 82 

ItUTTUN Be BEE c. Makaeum Ali 

[2 Agra, 809 

28. Long possession. 

— A long possession would not confer any title on 
the occupant if it be proved that the possession was 
a ponnissive one. Gunoa Been CnowuiiRV v. Hub 
Saitai SiNOH . . . .3 Agra, 261 

Toolseeeam V. Narue SiNon . 3 Agra, 271 

Alt Bux v. Hoop Kooer . , 2 N. W., 106 

29- — — Limitation . — Un^ 

occupied and uncultivated land. — Where land, the 
right to which is disputed, has been uninhabited and 
uncultivated, and no acts of ownership by any person 
can be proved to have been excu’ciscd over it, it is often 
necessary, for the j)nrpo8e of deciding tht* cpiestion of 
limitation, to rely upoR slight evidence of possession, 
and sometiTiiCH jiossession of the adjoining laud, 
coupled with evidence of title, such as grants of 
leases; and tlj(5 Courts arc justified in prosuniiiig, 
under such circumstances, that the party who has 
th(5 title has also the [lossossion. But where tlie land 
has been occupied, it is generally j)roper, for ]>urj)o.ses 
of limitation, to deal with the question of possession 
as distinct from the question of title; for while the 
title may be in one person, a twelve years’ possession j 
may have barred that title. Mohima Cuunuee Dey 
S ittCAE V, Hueuo Lall Stecae 

[I. li. R., 3 Calc., 768 : 2 O. Ii. R., 364 

Limitation Act ; 

of 1877)^ arts. 143, 144. — Conflicting evidence \ 
of possession. — Presumption of title. — Where two j 
adverse parties are each trying to make out a jjosses- j 
sion of twelve years, and the evidence is conflicting I 
and not conclusive on either side, — Held that the J 
presumption that possession goes with the title must j 
prevail. Deaem Singh v. Hue Peeshad Singh ! 

[[Z. Xi. R., 12 Oalc., 88 

81. — - Long possession \ 

— Unintcrniptcd possession for a long time is primd j 
facie sufHcieut proof of title, and the security which j 
being in possession affords should not be weakened, j 
Ruqhoo Hath lUi «. Chundoo Lall j 

[2 Agra, Pt. XX, 196 


POSSESSION — continued* 

2. EVIDENCE OF ^nTLK^eontinued. 

Title by possession— 

32. Mokurrari tihw 

Sividence. — Merc jjroof of possession for more than 

twelve years does not amount to proof of a mokurrari 
title. Smu Dayal Pbei v. Mahabib Pbasad 

[2 B. Ii. R., Ap., 8 

33. — Long possession, 

— Omission to give notice. — Long possession itself 
does not give a title to a settlement if the parties ask- 
ing for the settlement have not complied with the 
requirements of the law. Goluok Chundeb Chow- 
DHBY t>. Ali Mollah . . 11 W. R., 378 

34. ^ - Onus of proof. 

In a suit for possession of property the plaintiff relied 
oil his previous twelve years’ possession, and gave no 
further evidence of his title. Held that a ))rc‘vious 
possession for twelve years of the property sought to 
be recovered did not dispense with the necessity which 
lay on the plaintiff to prove his title to that j)roperty. 
He is not on that fact alone entitled to be replaced 
in possession of the property without regard to any 
right which may he alleged by tlie defendant. La- 
KHI IvUMAE V. Ram DUTT CnOWDHBY 

[3 B. Ii. R., Ap., 44 : II W. B., 447 

35 ^ ' Long possession. 

— A. brought a suit under Act X of IKW) to recover 
arrears of rent in respect of certain lands. Ii, was 
made a ]>arty under section 77, hut A, obtained a 
a df'cree and ousted B. B. therefore sued A. in tho 
Civil Court for possession and declaration of his right 
to the lands, alleging that they were his lakhiraj and 
devati-a lands. The High Court held that proof by 
B. of possession for tw(‘Ive years was suflicicnt, and 
gave him a decree. BiswanATH v, Bbajamohan 
Chucxebbutty 

[IB. Xi. B., S. N., 1 ; 10 W. R., 61 

36. unus oj proof . — 

Suit for possession. — Whore a jdaiiitiff seeks to 
recover possession upon a title recently accpiired, he 
is not invariably required to prove tlie origin of his 
vendor’s title. Long and undisturbed possession on 
the part of tho vendor, when positive evidence of title 
cannot be had, may in many eases constitute proof of 
title. In a suit to recover immovcjable property in 
the possession of the defendant, a plaintiff cannot 
ordinarily succeed merely by showing that the title 
has accrued to him. Joykishen Mookebjee v. Haj 
Kishen Mookkbjeb . • .12 W, B., 316 

37 . .... — Limitation Act, 

1859, s. 15. -^Wrong -doer. ^lii considering the subject 
of possession as creating title, irrespective of section 
15 of Act XIV of 1859, — Held that possession for a 
period of sixty years and upwards is sufficient to create 
a title in tho jiossessor which no one in the world can 
question or repudiate ; that adverse possession for any 
period suffieiciit under the Limitation Act is itself a 
title, even against the rightfrl owner himself; that 
prior possession, however short, is itself a title against 
a mere wrong-doer. Enabtoollah CHOwnMBY v. 
KtSHEN SOONDVB SUBMA • • 8 W« B., 886 
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POSSESSlOIT^-co^ 

2. EVIDENCE OF TlThl^continued. 

Title by possession— 

33 , — — Lost records . — 

Proof of long The plaintiff claimed a 

right of pre-emption as eafee-sharikh, or partner in 
the thing sold. The Court of first instance gave him 
a decree on the ground of long possession as proprie- 
tor, The lower Appellate Court reversed the deci- 
sion on tlie ground that the plaintiffs title depended 
on a deed of purchase^ which it was admitted had 
been set aside in a former suit in 1855, and that the 
plaintiff had failed to show tliat the decision in that 
suit had been reversed. The plaintiff proved that he 
had preferred an appeal from that decision, and alleged 
tliat it had been overruled ; but there was no proof 
of the result of the appeal, as the records of that suit 
had been burnt in the Mutiny. Meld on appeal to 
the High Court that, under the circumstances, proof 
of long )) 08 seH 8 ion as proprietor was sufficient. Tu- 
yANi SiKGH V. Dubgaban . 4 B, Ii. R., Ap., 21 

89. Undisturbed pos- 

session.--lleld, on the evidence in the case, that de- 
fendants* long possession w'as confirmatory of their 
title based on a mortgage-bond of old date, and that 
plaintiff’s suit for possession was rightly dismissed. 
Dbvaji Qayaji V. God A BH AT Godbhai 

[2 B. L, R., P. C., 86 : 11 W. R., P. C., 86 

40. Limitation . — 

Act XIV of fS5.9, «, 15. — Dispossession. — In a suit 
for recovery of possession of certain brahmattar laud, 
of which the defendant bad dispossessed the plaintiffs 
by virtue of an award passed under section 15, Act 
XIV of 1859, declaring his right by purchase, the de- 
fence sot up was that the deed of purchase was a 
forgery, and that the suit was barred by lapse of 
time. Meld that, although the plaintiffs failed to 
pn>ve their title-deeds, yet their title was sufficiently 
established by oral evidence of long possession prior 
to their dispossession two or three years i)revious to 
suit. Ram Chanbea Chowbury v, Bbajanatu 
Sabma .... 8 B. Ii. R., Ap., 109 

41. — I — Long possession. 

•^Limitation Aetf IX of 1S71, s. 29. — Limitation 
Act. XIV of 1B59. — Pom. Reg. V of 1827, s. 1 . — 
Prescription. — Adverse possession. — 8ouic lauds in 
the village of Shirasgam in the Puna CoUcctorate, 
commonly called ** Kholliati Bawas Inam,” origin- 
ally belonged to His Highness Scindia. Plaintiff’s 
family were proved to have been in actual possession 
of them from 1841 to 1854, and in constructive pos- 
session during their attjiohment by the Inam Com- 
mission from 1854 to 1863, when, by a mistake in 
carrying out the orders of the British Goveruinont, 
the lands passed into the possession of Scindia, and 
remained with His Highness till 1872, in which year 
the British Government, by exchange of lands, came 
into possession. In a suit brought on 29th July 1872,— 
Mela that the plaintiff’s possession, not extending 
over thirty years, gave him no proprietary title under 
«©ction 1 of Regulation V of 1827, which as a law of 
positive prescription, was not repealed by Act XIV of 
3A59. V nder the former Limitation Act, twelve yeaps* 


POSSESSION— coa^innsd. 

2. EVIDENCE OP TITLE— 

Title by possesBion— co»/»ntisd. 
adverse possession barred the suit without extinguish- 
ing the title ; so that if a proprietor who had been out 
of possession for more than twelve years happened to 
regain it, the person w'ho had been m adverse posses- 
sion must fail in any suit to eject the proprietor, 
unless he sued within six months under section 1 5 of 
the Act. The effect of Act IX of 1871, section 29, 
howevei’, is not merely to bar the remedy, but to ex- 
tinguish the title of the original proj>rietor after 
twelve years of a possession adverse to him. Ram- 
BHAT AOKIHOTBI V. COLLECTOR OE PUNA 

{[I. Xi. R., 1 Bom., 692 

42. Mirasidars . — 

Long possession . — Local inam and custom. — Sanad. 
— Where a plaintiff claimed to hold certain lands in 
miras and under a right of perpetual cultivation by 
the custom of the country, and sought to recover the 
lauds from the defendant, who claimed as purchaser, 
at a Court sale, of the right, title, and interest of the* 
inamdar of the said lands, and the low’cr Court 
dismissed the suit on the ground that the ‘plaintiff 
had failed to prove any right of perpetual cultivation, 
the District Court, on appeal, observing that no term 
of occupation as a tenant of inam land would confer 
a right of pcj’petual cultivation, and that nothing 
short of a regular sanad would confer on the 
plaintiff his alleged right in the lands, the High 
Court on special appeal reversed the decrees of the 
Courts below, and remanded the case for a new trial 
on the point wliether the plaintiff as a inirasidar or by 
local usage in virtue of his long possession and uni- 
formity of payment of rent or assessment or other- 
w'ise, previously to the Court sale to defendant, had 
acquired the right to hold the lauds in perpetuity 
on payment of a fixed or other rent ascertainable by 
local usage. Babaji v. Nabayan 

[I. It. R., 8 Bom., 840 

43 Long possession, 

as evidence of title. — Fottak found to be forged . — 
Permanent tenure. — Service tenure. — Presumption 
of title . — The plaintiff purchased a mirasi talook 
at a sale in execution of a decree obtained against the 
talookdar for arrears of rent of the talook, and then 
sued to recover possession of certain lands held by the 
defendants within the talook. The defence was that 
the lands in question were held by the defendants 
under a pottah which had been granted to their ances- 
tor in 1733 by the then talookdars in resjKJct of 
certain services to he performed by the grantees 
and their descendants. The Court of first instance 
found that the pottah was genuine, and dismissed the 
])laiutiff’8 suit. On appeal, the Subordinate .Judge 
found that the pottah was a forgery ; and that although 
the lauds had been granted to the defendants’ ances- 
tor in resjiect of services, yet the plaintiff was entitled 
to khas possession, as he did not require the services 
to he performed. He therefore decreed the plaintiff’s 
claim. Held that the decree was right, for having 
found that the pottah on which the defendants chiefly 
relied was a forgery, the Subordinate Judge was not 
bound, as a matter of law, to presume that the tenure 
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FOSSXiSSIOlS' — CO HitHued. 

2. EVIDENCE OP TITLE— co»<i(ii(«(J. 

Title by poBaesaioii— contimicti. 

was a permanent one merely from the fact of long 
possession of the lands. Nobin Ohundbb Dutt v. 
Moddn Mohtjn Pal 

[I. I*. R., 7 Calc., 677 : 9 C. L. R., 233 

44. Mdl and lakhu 

raj cases. — Suit for possession, — In mil cases of 
title the (piestion of po88(?8sion is dependent on the 
question of title ; whereas in lakhiraj cases the title 
may fail, and yet if possession as lakliirajdars — that 
is to say, possession without paying rent — is proved 
it may he sufficient to give a lakhiriij title. Eadua- 
ooBiND Dass V, Peokabh Chundek Dass 

[14 W. R., 108 

46. Buildings on land 

occupied under zemindars without evidence of grant, 
— JEcidence of reservation of interest. — Where there 
was no evidence of any grant, and the owner of build- 
’ings had been for upwards of twelve years in posses- 
sion of tlio plots of hind on which the buildings were 
situated without in any way paying rent to or a«!- 
knowledgiug the title of the zemindars, ho w'as primd 
facie entitled to the sites, and the mere fact that the 
sites were situated within the area of a permanently- 
settled mehal did not justify the presumption that 
the zemindars reserved to themselves reversionary 
right in the sites. Gdb Paeshad v. Umeao Singh 

[7 H. W., 218 

3. NATURE OP POSSBSSIOJI. 

46. ' ■■ — ' '■ Possession under 

deed aftertvards set aside as f raudulen {, — llffevt of 
decree setting it aside. — Where a person was in actual 
possession of property from the time when a deed 
conveyed it to him, a decision which declared that 
deed to he fraudulent did not have the effect of put- 
ting another claimant in posession ; nor could posses- 
sion be considered as having ceased in consequence of 
the decree, unless the holder were actually dispossessed 
under it ; for the fact of the decree did not prevent 
the statute of limitation from running, and, in the 
particular case under consideration, the decree in 
question was still under appeal. Mukhool Ali v. 
Wajed Hossein . . .25 W. R., 249 

47. - — " ' — Possession in exe- 

eution of decree. — Possession otherwise than hy Court. 
— Cioil Procedure Code, 1859, ss. 230, 264. — Act 
VIII of 1859, section 230, did not limit the applicant 
to any particular manner of obtaining possession ; and 
section 264 contained nothing to prevent the jmr- 
chaser at an execution sale from obtaining jKJsses- 
sion if he could without the assistance of the Court. 
Obuota Chuen llBir v, Rajbnjdeo Coomae Ghose 

[22 W. R., 406 

48. — Possesswn with- 

out executing decree for possession, — So long as a 
plaintiff obtains possession after a decree establishing 
his right to it, it is immaterinl for the purpose of 
limitation whether he obtained it by executing his 
decree, or whether possession was yielded to him. If 


POS8B8SION-M»#tn«ecl. 

8. NATURE OF POSSESSION— 

Title by possession—cow^iaiterf. 
afterwards dispossessed, his cause of action does not 
date from the decree, but from his dispossession. 
Baec V, Mehebn Lall . . 2 Agra, 236 

49 , Possession irre- 

gularly talcen. — Possession actually taken by a per* 
son having a right to it is not the less effective, as 
perfecting his title, by reason of an irregularity in 
taking it. Subsequent ouster will give rise to a new 
cause of action, Lillu ». Annaji Parasheah 

[I. L. R., 6 Bom.2 887 

50, Possession in execution of 

decree. — Proclamation of sale, — Suit for posses- 
sion. — Limitation. — In a suit for possession of cer- 
tain lands purchased by plaintiff at a sale in execu- 
tion of a decree of the Sudder Aineen’s Court, 
the lower Court lield that ** possession by proclama- 
tion of sale, through the Sudder Amoen's Court, was 
possession through the Court,” and that the suit 
being brought within twelve years of that proclama- 
tion was in time. Meld on ajipeal that such imagin- 
ary possession was no possession at all, and that the 
suit was barred hy limitation. JowHEB Alt v. Rau 
Chand . 2 B. li. R., Ap., 29 : 24 W. B.» 418 

51, -1— Proclamation of 

sale. — Possession of auction-purchaser.-— The pos- 
session of an auction- purchaser at a sale in execution 
of a decree runs from the date of delivery, as provided 
by section 246, Act VIII of 3859, — i.e., by publica- 
tion of sale certificate and proclamation by beat 
of drum, — and not from the date of bis posses- 
ion. Ascdoolah ©. Akbue Ali .7 W. B., 60 

Civil procedure 

Code, 1877, s.264. — Certificate of sale . — It was not 
incumbent on the Court, under the Civil Procedure 
Code (Act VIII of 1859), section 264, to put a pur- 
chaser into possession until he had his certificate of 
sale. Whetlicr a purchaser wlio, without a 

certificate of sale, has been put into possession, could 
be lawfully ejected because lie lias not suck a certi- 
ficate. Tukaeam e. Satvaji Khanbuji 

[I. li. R., 5 Bom., 208 

See also Basappa v. Mabya 

[I. Xf* R.f 3 Bom., 438 

53, Civil Procedure 

Code, 1S59, s. 224.— In order to a legal possession 
being given under section 224, Act Vlll of 1859,^ it 
was essential that all the requirements of that section 
be carried onit. COUET OF WARDS v, Bheea LalL 
Opendeonath Deo * . • 15 W, 99 

54 , Civil Procedure 

Code, 1859, s. 224 . — Whore compliance with the for- 
malities prescribed by section 224, Act VIII of 1869, 
ind a legal receipt for possession, were found as facts, 
bhey were held to give such a right under a Civil 
Court's decree as would prevail over one founded on 
mere actual receipt of rent. Khetthknath Roy v. 
Dyebesh Moonshee . . . 9 W. R., 868 
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POSSESSION— 

8. NATURE OP POSSESSION— 

Possession in execution of decree — oonii- 
nutd» 

56. , , , Possession, Suit 

for.-^Oivil Procedure Code, 1859, jt. 224 . — A suit for 
possession of immoveable property is not barred by tbc 
law of limitation if the suit be broiipflit within twelve 
years of possession havinfj been delivered to the plain- 
tiff under section 224, Act VIII of 1859, or if pos- 
session by the ])laintiff has been admitted within 
twelve years by the party through whom the de- 
fendant claims. Bindubashini Dasi v. Renny 
(Uaiksy) , 7 B. li, B., Ap,, 20 : 16 W, B., 807 

56. " ' Decree for pos- 

session, JSffeot of — Cieil Procedure Code, 1859, s. 
223. — Where plaintiff sued defendant as a trespasser, 
the prayer in the plaint being for Ichas possession, and 
the defendant set up an twlverHo title, the decree 
given against the latter for possession w'as held to 
give the judginent-croditor the possession sued for, 
legal possession as provided by section 223, 
Act Vlll of 1859. lUj Munqul Hot v. An und- i 
MOYEB 11 W. B., 63 

67. Ameen, Possession 

given hy. — Partition proceedings. — Criminal Proce- 
dure Code, 1872, s. d.90.— The possession given by an 
Ameen in a butwarra proceeding is simply one of 
ownership and not of occupancy. 8neh possession 
cannot, ibertjfore, in proccunUngs under section 530 
of the Code of Criminal Procedure, bo bold to oust 
tenants occupying lands previous to such delivery of 
possession. In tub matter of tub petition of 
Maokenzue V. 8uebe Baupoor 8aht 

[I. L. B., 4 Calc., 378 

68. Civil Procedure 

Code, 1859, ss. 223, 224. — A person who has obtained 
symbolical possession under section 224 of Act Vlll 
of 1859, may subsequently ask for actual possession 
under section 223, if the tonus of his decree warrant 
such possession being given. ItonsoN v. Maheyk 

(.3 W. B., Mis., 2 

69. ■ ' '"'■■■ Formal posses- 

sion. — Fresh period of limitation, — Act Vlll of 
1859, s. 224. — Delivery of possession by going 
through the process proscribed by section 224 of Act 
Vlll of 1869 is the only way in which the decree of 
the Court awarding possession to the plaintiff can 
bo enforced ; and as, in contemplation of law, both 
parties must be considered os being present at the 
time when the delivery is made, such delivery must, 
as against the defendant, be deemed equivalent to 
actual |>osBessu)n. As against third parties such 
8yinb<di(*al possession is of no avail, becauso they are 
not parties to the proceedings. But if the defendant 
subsequently disijossesses the plaintiff by receiving 
the rent and profits, tbc plaintiff will have twelve 
jears from such dispossession to bring another suit, 

BUNBHtr Mukerjee V. Ram Cuundbr Btsaok i 

[I. Ii. B., 5 Calc., 684 : 5 O. Ii. B., 648 | 

Mobuffbb Wahip V. Abpps Samap 

[6 O.I..B.,639 


POSSESSION ^continued. 

3. NATURE OP POSSESS! ON- 

Possession in execution of decree— coa^e- 

nued. 

60. Formal possis-- 

sion. — Transfer of possession. — Civil Procedure Code 
(Act VIII of 1859), ss, 228, 224.— In a suit for pos- 
session, it appeared that in 1803 the plaintiff had 
sued some of the present defendants for khas posses- 
sion of the same land. In that suit the defendants 
jdeaded that they were ttmants of the plaintiff and 
entitled to hold under a jiottah, which they failed to 
prove, and the plaintiff obtained a decree. Throe 
years afterwards the plaintiff was put into formal 
possession by the Court under section 224 of Act VIII 
of 1850, instead of under section 223 Held that, as 
the plaintiff was put in possession under his decree by 
the officer of the Court, the form in which execution 
W'as given was immaterial. The formal possession 
given by a Civil Court under an exocntion operates, 
in point of law and fact, as between the parties, as a 
cbinph'te transfer of possession from the one party to 
the other. Lokbssur Koer v. PFRauN Roy 

[I. L. B., 7 Calc., 418 

See Diiondiba Krishna ji Patil v. Ramchan- 
DBA Bh A OAT . . I. L. B., 6 Bom., 664 

61. Symbolical pos- 

session, — Obstruction or resistance to possession,-— 
Symbolical possession, such as may bo given by the 
Nazir of a ( ’ourt hy sticking a bamboo into tlie ground, 
or the like, of a dwell iug-house, or of a share in a 
dwelling-house, of wdiicli actual possession might have 
been granted, is not such a bond fide possession as 
will save limitation. Suoteenath Mooeebjee v, 
Obhoy Nfnd Roy , I. L. B., 6 Calc., 831 

62. Symbolical pos- 

session. — Limitation, — Fresh cause of action. — Sym- 
bolical possession given under a decree does not, as 
against third parties, entitle the person to whom such 
jiossessiou has bt‘on given to count a fresh period of 
limitation from the date of the possession. A person 
who prefers a claim to property attaelied under a 
decree, but whose claim is disallowed, is not a party to 
the decree ; and the decree- holder, on obtaining symbo- 
lical possession, will not' be entitled to count a fresh 
jieriod of limitation as against him. Doyanidhi 
Panda v, Kelai Panda . 11 C, Ii. B,, 396 

63. Symbolical pos- 

session, Effect of. — Where in execution proceedings 
symbolicai possession is given to a ])erson, such posses- 
sion amounts to an actual transfer of possession as 
between the jiarties to the suit; hut such possession 
has no such opcjnition against third presons wlio are 
not parties to the suit. Juggohundhu Mukerjee v. 
Ram Chunder Bysack, I, L, R., 5 Calc., 584, ex- 
plained. Runjit Singh v, Bunwabi Lal Sahf 

[I. Ii. B., ID Calc., 993 

64. ' — Formal posses- 

sion — Limitation. — Where a plaintiff, who has ob- 
tained a decn?e for possession of immovable property, 
undergoes the mere ceremony of receiving formal 
possession on the spot by beat of drum and posting 
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3. NATUJIB OP POSSESSION 

Possession in execution of deoree-~co«<i- 

nued. 

of bamboos, and then allows twelve years to elapse 
without taking any steps to acqtiire and assert actual 
possession, ho loses the title conferred by the decree. 
PSABEB Mouuif POODAE tJ. JUGOBUNOHOO SEN 

[24 W. B., 418 

66. Formal posses- 

sion, — Cause of action. — Possession under decree 
barred by limitation, — Where a decree declared that 
plaintiff was to get possession of a certain (juantity of 
land on a butwarra being made, and the decree*hoIder, 
after allowing his right to be barred by lapse of 
time, applied to the Collector, had a butwarra effect- 
ed, and obtained merely formal possession, — Held that 
such possession gave him no fresh cause of action. 
Kiseoeb Singh v. Gobind Singh 

[24 W. B., 83 

Formal pos.ses- 

sion. — Limitation, — Cause of action. — Actual pos- 
session. — Formal possession given to a decrcci-holder 
by an officer of the Court iii execution of his decree, 
is sufficient to give him a fresh cause of action, and 
notwitlistandiug that he may never have obtained 
a(itual jwssession, be or liis assigns may sue to recover 
possession at any time within twelve years from ilic 
time when such formal jiossessioti was given, Um- 
BIOKA Chhen Goopta V. Mahhttb Ghosal 

[I. Ii. B., 4 Calc., 870 : 4 O. L. B., 55 

07, fQY posses- 

sion after delivery of formal possession to defendant. 
— That the delivery of formal possession in 
execution of a decree for possession gives a cause of 
action, against a defendant who remains in occupation 
of the promises, which may be enforced in a regular 
suit. Shama Chakan Chatterji «. Madhub 
Chundra Mookerji . 1. 1j. B,, 11 Calc., 93 

68. — Subsequent con- 

tinuance in possession of judgment -debt or. — Pight 
to fresh execution of decree. — When a formal posses- 
sion of immovable property has been delivered ac- 
cording to law to a person holding a decree for the 
delivery of the same, the subsequent continuance in 
actual possession of the judgment-debtor does not 
give the decree-holder a right to a fresh order for 
delivery of possession in execution of the decree, hut 
gives him a riglit to institute afresh suit for posses- 
sion of such property. Gopal Das v. Than Singh 

[I. Ii. R., 4 AIL, 184 

Rah Nbwaz Singh v. Kishun Rai. 

[6N. W., 137 

69. Formal and ac- 

tual possession. — Limitation. — Sale in execution of 
decree. — A. purchased the right, title, and interest of 
B., a judgment-debtor, in certain lands, at an auction 
sale in execution of a decree in October 1803, was 
put ill formal possession in January 1865, and died 
without over having obtained actual possession. Af- 
ter his decease, a suit was filed in September 1875 on 
behalf of his minor son, C., against the defendants, 
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3. NATURE OF POSSESSlON--"Ce»/mtt<»^. 

Possession, in execution of decree— 

nued, 

who obstructed his taking actual po-sssssion. Seld 
that if B. was in possession at the time of the sale— 
that is to say, within twelve years before the institu- 
tion of the suit — C. was not barred by limitation. 
Koonjo Mohfn Dass v. Kobo Coomar Shaha 
[I. I*. B., 4 Calc., 216 

4. ADVERSE POSSESSION. 

70 , Effect of adverse posses- 

sion. — Limitation. — Title. — Adverse possession for 
more than twelve years not only bars remedy but 
extinguishes riglit, and confers title on the party hold- 
ing such adverse possession. Barodakant Uoy v, 
PRANKEIvSHNA PaBOI 

[3 B. L. R., A. O., 843 : 12 W. R., 192 

Rah Sahoy Singh v, KooiiHBKP Singh 

[16 W.B.,80 

7X, Title by length of 

possession , — Limitation. — Unexecuted deoree.-^lw 
1859 A. obtained a decree for possession of land against 
B., but no proceedings in execution w'ere taken, and B. 
continued in possession. In 1809, <7., having jiurchased 
the right and interest of A. in the do(!reu, forcibly dis- 
possessed B., wdio had bcon twelve years in possession, 
B. now brought this suit against C, to recover ]>OHgea- 
sion. Seldt the execution of the decree of 1859 being 
barred, and B. having been twelve years in possession, 
he was entitled to recover. Adverse possession winch 
bars the remedy also transfers the right. Ahirdn- 
NissA Begum v, Umar Khan . 8 B. L. R., 640 

Amibunnibsa Begum v, Amib Khan 

[17 W. B., 119 

72, Presumption as to posses- 

sion. — Proof as to nature of possession. — Possession 
must be presumed to he of riglit and adverse, until that 
presumption is rebutted by evidence. Bibessub 
Banebjbb V. Onooha Cuubn Baneejeb 

[3 W. B., 12 

73, Onus of proof . — 

When parties arc in possession of an estate, it is 
generally to be presumed that they are in possession 
as owners ; and it lies on the party alleging that pos- 
session is of a different nature, such as that of 
an under-tenant, to prove the allegation. Shahab- 
oodeen Chowdhey V, Ram Gutty CinTCKKRBUTTy 

[9 W. R., 666 

* 7 ^, - Possession origin- 

ally permissive. — Where occupation was originally 
permissive, its exmversion into an occupation of a 
wholly adverse nature is not to be presumed in 
the absence of evidence to establish this change. 

1 Wahebooddeen V. Jhungobeb . 2 N. W., 16 

Ammub Singh v. Mueuun Singh . 2 N. W., 81 

OOPENURONATH EOY V, KALEB ChURN RoT 

[8 W. B., 394 
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4. ADVERSE POSSESSION«-eoii<tft««rf. 

75 . Xiimitation . — Suit for posses- 

si on. — To make out a complete legal bar, the occu- 
pation should be proved to be adverse during the 
whole of the twelve years before suit, and it should be 
ascertained with \rhat persons the actual possession 
has been during that time. WAilBB-oon-DEEN v. 
JHTJNaOEBE . . . . 2 N. W., 16 

76. — ..-.I— ...i.i-. n Possession obtain- 

fraud. — Suit for ejectment, defendant in 

an action of ejectment cannot claim the beiicftt of the 
Statute of Limitations upon a possession obtained 
by fraud, actual or constructive, unless the plain- 
tiff have been guilty of such laches as to disentitle 
him to the interference of the Court. HkkralolIi 
Shaha V. Jabub Chundee Chbnchkby . Cor., 119 

77. JDishonestp in 

^eiting possession, — Dishonesty in obtaining pos- 
session will not prevent the }) 088 easor from avail- 
ing himself of the law of limitation, which, however, 
cannot relieve liiin froni the charge of dishonesty. 
PoBBSH Nauain Roy v. Watson . 6 W, B., 283 

78. Title by long possession. — 

Purchaser under fraudulent sale, — Where a person has 
been long in possession under a dee<l of conveyance 
which was subject to an undertaking to recovery 
on re])ayTnent within a period long elapsed, he is 
entitled to esiahlish his right to possession against 
a hostile purchaser whose claims are based on a 
fraudulent sale. Tomminissa v, NujkBma Banco 

[8 W, B., 340 

70 , Conversion of permissive 

Into adverse possession.—' Cowse «/ action . — 
Whore a party in permissive possession of land sets up 
liis own absolute title by suing tbe tenant for rent, 
he converts his permissive possession into an adverse 
one, which, as w^rongful possession, is a cause of 
action. Khukuokbhaeee Singh v. Rkwat Lali* 
Singh . . , . 12 W. B., 167 

80 . Temporary possession.— 

Possession under decree afterwards set aside. -himit- 
aiion. — A brief possession for a few weeks, under a 
decree subsequently set aside or modided, so as not 
to have effect against the persons who were previously 
in possession, and to wdiom possession was restored, 
18 not such possession as entitles the plaintiff to 
calculate limitation from that time. Dbgumbbry 
Dosbbb V. Anunbnath Hoy . W. B., 1864, 43 

81 . — — — — Possession under 

erroneous order . — lAmitation. — Possession under an 
erroneous order of a Magistrate does not constitute 
such bond Me possession as will prevent the law of 
limitation from running. Mooktaxashy r, Lhckbe 

[2 Ind. Jur., 0. 8 ., 4 

82. — Possession undei 

Magistrate's order. — Possession under the order of a 
Magistmte, which is set aside by a decree of a Civil 
Court, is of no effect against a plea of limitation. 

Bauoo V. Sham Manjheb 

[8 W. B„ 373 


POSSESSION— 

4. ADVERSE POSSESSION— 

83. Attachment of property.— 

Limitation , — The attachment of a property is ad- 
verse possession causing limitation to run as against 
the party in possession of the property. Beojo 
Rajxishobee V, Bishonauth Dgtt 

[W. K., 1864, 305 

84. PosBession of purchaser,— 

Mortgagor and mortgagee . — The possession of a pur- 
chaser at a sale in execution of a decree without 
notice of a mortgage of the property is adverse to the 
mortgagee. Anand Mayi Dabi v. Dhaebnbea 
Chanhea Mooeeejeb 

[8 B. li. B., 122 ; 14 Moore’s 
I. A., 101; 16 W, B , P. C., 19 

Affirming same case in High Court, Dhfkitndeo 
Chundbb Mookeejeb V, Annund Moteb Dosskb 

[1 W. B., 103 

86 . Foreclosure . — 

Purchaser from mortgagor. — Adverse possession,--^ 
Where a party bond fide purchased from another, as 
his own property, land in fact mortgaged, and ob- 
toined possession and mutation of names, his title 
was held to be adverse to that of* the mortgagee. 
BbAJANATH KfNBU CHOWnHEYD.KHTLATOHANDBA 

Ghosb . 8 B. Ii. B., 104 : 14 Moore’s 1. A., 
[144: 16W.B..,P. C., 33 

86. Entry of names in Collec- 

tor’s records. — Absentee holders . — Mere continued 
entry in the Collector's records of the names of 
absentees cannot of itself avail to alter the character 
of an otherwise adverse holding by persons really in 
possession. Doobjfn v. Chaina . 2 N. W., 43 

87. Decree afdrming proprie- 

tary title. — Limitation. — Declaration of title . — 
" — In 1868 JB, made, it was alleged, a gift 

of a zemindari estate to K, In 1869 JB. died, and 
K,*s name was recorded in the revenue registers in 
the place of name in respect of the estate, lu 
1870 K, died, and her daughter S. applied to have her 
name recorded in the revenue registers in respect of 
the estate. M., the illegitimate son of B., objected, 
claiming to have his name recorded. His objection 
having been disallowed and iS,^s name having been 
recorded, M., in 1870, sued S, for a declaration of his 
proprietary right to the ©state, and on the 29th June 
1878 obtained such declaration. In January 1880 
M. sold a moiety of the estate, and in December 
1880 S, sold the entire estate. In February 1881 
J/.V transferees sued S. and her transferee for pos- 
session of the moiety of the estate transferred to 
them by M, Meld (Stfart, C. J., dissenting) that the 
possession of S. and her transferee could be consi- 
dered adverse only from the date of the decree of 
the 29th June 1878, declaring M.*s proprietary 
title to the estate. Radha Qobind Roy v. Inglis, 7 
C. L, R., 364, referred to. Sabsfti v. Kunj Bbhaei 
Lal .... I. L. B., 5 AIL, 345 

88. - Possession of beneficial 

owner, — Senami purchase at sale for arrears of 
revenue.— Where property purcliased benami at a 
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4. ADVERSE POSSESSION— cow/iniied. 

PoBBession of beneficial owner— continued^ 

sale for arrears of revenue remains for more than 
twelve years from the date of the sale in the adverse 
and undisturbed possession of the beneficial purchaser, 
such possession is not only sufficient to extinguish 
the title of the nominal purchaser, but it creates a 
title in the former capable of devolving upon his 
legal heirs and representatives. Booa Ritssoolse e. 
Nawab Nazik 07 Benoal . . 11 W. R., 882 

39, PoBBession settled with 

persons paying arrears of revenue.— 

tion. — Suit for possession, — Meld that the mere fact 
of property in dispute being settled with defendants, 
by reason of their paying up the arrears of revenue, 
does not constitute adverse possession from which 
limitation can be reckoned. Bheema v. Pahlad 

L2 Agra, 88 

00. Settlement of land with 

mortgagee. --Mortgagor and mortgagee, — Held 
that as the settlement of rent-free land belonging to 
plaintiff’s ancestor was made with the defendant in 
the character of mortgagee, his (defendant’s) posses- 
sion of the land was not tidverse to the plaintiffs, the 
mortgiigors. Ram Dial n. Shah Baz Khan 

[1 Agra, 16 

91. Chur land. — Limitation, — 

Limitation or adverse possession as to chur land may 
commence directly the land is in existence, and not 
from the time at which it becomes oulturable. Any 
proof of ownership would be sufficient to show pos- 
session. Lxjokhek Debia Chowdheain o. Colleo- 
TOB or Mymensingh • • .7 W. R., 231 

02, Encroachment. — Ment-free ' 

landholder. — Where a rent-free holder has encroached 
on the adjoining land and has enjoyed it rent-free 
and adversely to zemindari right for more than twelve 
years, — lleld that he cannot be dispossessed of it, nor 
assessed with rent in respect or it. Bhaqoutke 
Chaeun V. Shiva Pbrshad . 1 Agra, Rev., 88 

93. Accreted lands. — Possession 1 

under iemporarg settlement hy Collector. — Where ' 
one co-sharer managed the property, and, in the ab- 
sence or during the minority of the other co- sharer, 
obtained from the Collector a temporary settlement in 
his own name of chur lands accreting to the parent 
estate, — Held that the latter was entitled to partici- 
pate in the temporary settlement, and that the pos- 
session of the former under that settlement was not 
adverse to the latter. Bissbssubeb Dossee v, 
Kalbe Coomab Rox , . . 18 W. R., 198 

Cally Cuunbeb Chowdhet V. Monikvenika 
Chowdhbain . . W. R., 1864, 149 

94. Co-sharer, — JEvidence of title, 

— Possession hy one co-sharer. — Possession of ances- 
tral property is good evidence of title against a co- 
sharer if shown to be exclusive, and to be inconsistent 
wdtb the co-sliarers having any right in the portion 
claimed, HuBEO Nabain Singh v, Bykhnt Nabain 
Singh 14W, R,,51 


POSSESSION— eon/tnued. 

4. ADVERSE POSSESSION— 

Co-sharer — continued, 

95. — Possession hy one 

co-sharer. — Possession of a plot of land does not 
constitute adverse possession in relation to a co-sharer 
unless the latter claims or asserts some right in the 
land which is denied hy the sharer in possession. 
SUUBFUNNISSA BiBEE ChOWDJIBAIN D. KYLASH 

Chundeb Gttngopadhya . , 26 W. R„ 53 

96. — Co-sharer obtain- 

ing hy arrangement exclusive possession of a por» 
tion of property still remaining joint, — Where two 
parties have from time to time, according to their 
respective means, broken up or otherwise obtained 
j)OS8e88ion of lands invariably recorded as joint pro- 
perty, and have exclusively enjoyed the profits of 
them, such exclusive possession and enjoyment on 
either side cannot, under the circumstances, be deemed 
to be of an adverse nature, and destructive of the 
rights of tho other party. Yusaf Ali Khan 
Chubbee Singh . . . . 6 N. W., 122 

97. Manager of joint family.— 

Possession of manager,— The possession of the man- 
aging member of a joint Hindu family is not adverse 
possession against the other members. Chowdhby 
Ajbaw^al Singh v, Chowdhby Bhugwan Singh 

[2 Hay, 3U 

93, Members of joint family.— 

Female living with male relatives,— Presumption as 
to management and pos^ession,— Where a female 
lives with her male relatives, the ordinary presump- 
tion is that they manage her property for her, and 
do not hold it adversely. A SAD Ali Mibdha v, 
Tofyan Bibi . . . 18 0. 1j. R., 828 

99 . Fxcluded 

her. — Tho general rule that the possession of one mem- 
ber of a joint Hindu family is the possession of all 
other members, does not ai)ply where the party claim- 
ing has been clearly excluded from the family. In such 
a case the pt ssessioii is adverse, and under the general 
law of limitation time will run from such adverse 
possession. Jowala Bhicsr v. Dhabum Singh 

[10 Moore’s I. A., 511 

100. Absence of one 

member. — Where two brothers, members of tho same 
family, succeeded to equal shares in tho paternal 
estates, the mere fact of one brother being absent, 
and the home-staying brother being in pussession, 
does not deprive the former of his rights of iuberit- 
ance, unless it is clearly shown that the possession 
by the latter was adverse to the absent brother. 
WoozEEEUN V. Noobul Jan . ,9 W, R., 98 

lOL Separation in 

living and separation hy partition.— In a suit to 
recover a share in certain land, it was contended that 
there had been a separation between the plaintiff and 
the defendant, and that the suit was barred by limi- 
tation,— iTcW that the suit was not barred, as the 
separation, even if proved, was only a separation in 
living and not a separation by actual partition, and 
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JP08SSISSI017 — continued, 

4. AUVEESK POSSESSION— 

Members of joint fsmMy ^continued, 

therefore the defendant's possession was not adverse 
to the plaintiff. Nakayan Babaji Dabhqlkab t>, 
PAKOtTBANG RAMCHANBBA DABHOLKAB 

[12 Bom., 148 

SOOKH Lalx. Bhoojwalla u. Goolzar Boo.t- 
WAL1.A . . . . 14 W. E., 228 

102. Title net up by 

member of tarwad, — When a member of a tarwad, in 
of lands acquired by former inemlH'irs of 
his taverai (branch), openly sets uj) an independent 
title to those lauds, his possession becomes hostile 
to the tarwad, and limitatlr)ti heg-ins to run against 
the tarwad from that time. Kanaba Panikku ©. 
Eybappa Paniebb . . 1* L. R., 3 Mad., 212 

103 ^ Transfer of interest by 

widow. — Life-tenancy , — Reversioner. — A widow (a 
life-tenant of an ancestral estate), having executed 
an ikrar transferring a share to N.^ her grand-daugh- 
ter, afterwards siuul to set it aside on the ground 
that N. had not conformed to its terms. Wliile the 
suit was in the appeal stage the widow died, and her 
reversioner applied to he mode and w'as admitted as 
her kaem miikam to carry on the appeal on her be- 
half. He afterwards sued to recover possession of 
the share as reversioner, alleging that the succession 
opened out to him on tlu? death of the widow. Meld 
that the life-tenancy having hoim made over to N, 
with the widow's consent to enure during the grantor's 
lifetime, JV.'s possession was not adverse to the 
reversioner. Dkouabel Koowab v, Indukjket 

Koowab 12 W. R., 234 

104 . Iiandlord and tenant. — 

I^oeaession of tenani, — Mcidence of nature of hold- 
ing , — Possession by a tenant does not in itself lead 
to any iufertmeo as to the character of the tenancy ; 
the fact of his having occupied the land and paid rent 
twelve or even twenty years being e<inally consistent 
with his being a ienant-at-will, a farmer, ora mo- 
kurraridar. Saico Dyal Pooreb c. Mohabkrr Per- 
BHAD 10 W. R., 477 

105. Possession of 

tenant, — The possession of a tenant is in the eye of 
the law the possession of his landlord. Grish Ckun- 
bbb Eoy V. Buuqwan Chundbb Rot 

[13 W. R., 191 

106. Seiilement . — 

The possession of a sub-lessee of the tenant <’annot 
ho adverse to the superior landlord. Bukosbaj 
Bhookta V, Mkgh Lalu Poobbb Goss AIK 

[20 W. R., 398 

107. Persian holding 

tidverselg to tenant. — Possession adverse to a lessee 
is also adverse to the lessor. Pbosunomoyt Dasi 

Kali J)as Hoy . . . 9 C. li. R., 347 

8fe BrIKDARTJN CHtrNBER SlECAB V, Bhoopal 
O urNDEu Biswas . 17 W. R,, 377 

And Lbebaj Eoy t?. Court op Wards 

[14 W. R^ 395 


POSSESSION— 

4. ADVERSE POSSESSION— 

Iiandlord and tenant— 

108. Adverse posses- 

sion, — Possession of tenant paying rent to stranger, 
— In December 1853 certain lands were let by the 
plaintiff to B. under a kabuliat, by the terms of which 
the lease expired in December 18G3. In March 1875, 
less than twelve years from the expiration of such 
lease, the plaintiff brought a suit for possession against 
B. and the talookdars of the estate of which the lauds 
in dispute formed part. The latter alh‘gcd that the 
lakhiraj title of the plaintiff was invalid ; that al- 
though no procccidings, as required by the Rent Law, 
had been taken to invalidate? the plaintiff's title, they, 
the talookdars, had resumed possession of the land 
by receiving the rents froir. J5. from 1859 ; and that 
the suit was barred by reason of their possession 
since that date. Meld that the suit was not barred, 
inasmuch as nothing had occurred to determine the 
tenancy which existed between the iilaintiff and B,^ 
and tliat the possession of the latter w^as in law' the 
plaintiff's poss(?ssion. Paebutti Dassi v. Ram 
Chand Bhuttaoharjeb . . 3 C. Ii. R., 676 

109, — Assertion of ad- 

verse title, — Adverse possession, — Landlord and ten- 
ant. — The assertion of an adverse? title by a })(?r8uii 
claiming to be an owner under a permanent lease does 
not make his possession adverse so as to save limita- 
tion, unless made to the knowledge of the landlord. 
Gangabiiai V, Kalapa Dari Mukrya 

[1. li. R., 9 Bom., 419 

110 , Possession of 

lessee^ and proprietor under miras leases. — In a suit 
for possession against a mirasdar, wdio pleaded limit- 
ation, the .Judge was held to have be in in error in 
adding to the time for which the defendant had been 
holding under the miras lease the period of ]) 08 session 
by the lessor, because the one is not in continuation 
of the other; the holding of the proprietors being 
quite a different thing from the holding of the lessee. 
Dhun Monee Chowdheain V. Golam Kasom 

[23 W. R., 331 

111, Occupation of 

house by heirs of tenant-at-will. — Intention of par- 
ties. — About tw'cnty-five years before suit, JK, being 
possessed of a house allowed K. to occupy it without 
paying rent, on condition that K. would k(?ep it in 
repair and restore it to R. on demand. Nine years 
afterwards, and without any demand having been 
made by R., K, died, and his heirs continued to 
occupy the house apparently on the same terms as K. 
had done. In a suit brought by R. against the heirs 
of K. to recover possession of the house, — Meld that 
K. occupied the house as tenant-at-will of R,; that 
such tenancy was, on the death of K., as of course, 
coiivcrtcHl into an adverse occupation by the heirs of 
K., in the absence of proof of the intention of the 
parties to that effect, and in the absence of anything 
to show that R. did not assent to the heirs of M, 
continuing to hold on the same terms as M. had done. 
Radhabkai V, Shama . 4 Bom., A. C., 155 
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POSSSSSION — 'Continued, 

4. ADVERSE POSSESSION- 
Xiandlord and tenant — cx>ntinued, 

112. Abandonment by 

tenants, — A landlord having obtained a decree declar- 
ing that certain lioinestead laud was liable to assess- 
ment, the occupants, owing to certain criminal pro- 
ceedings against them, abandoned the land, and the 
landlord leased it out to others, who held possession 
paying rent for upwards of twelve years, aifter which 
they were ousted by the original occupants, who 
claimed the land rent-free. Held in a suit by the 
lessees that they were entitled to recover possession. 
Monebboodoeen Moooomdae V, PABBUTTr Churn 
Ghosb .... 16W.R.,121 

113. — Possession in two capaci- 

ties. — Posse,^,non as farmer and purchaser. — Decree 
declaring sale valid. — R. obtained, on 7th January 
1 862, a (iecree declaring a deed of sale of an estate in 
his favour, dated 7th January 1854, to be a genuine, 
authentic, and valid instrument. In the meantime he 
had acquired possession of the estate under a farm 
from (iovernment. Held that from the date of the 
decree R,^s possession became adverse possession as 
far as the vendors and their representatives were coii- 
C(‘rned, although he continued to hold possession of 
the estate as a farmer. Dhunhi t>. Kam Lall 

[7 NT. W., 149 

114. Possession as patil.~6V 

pai ate branches of family, — Acquiescence. — J, held 
the olhce of patil more than fifty years ago as repro- 
seutativc of two branches descemhul from a common 
ancestor and then unitcnl in interest, there being two 
oilier branches dtis(!ended from the same ancestor, but 
sevenid in interest from tho'-e represented by J, J, 
having died in 1824 was succeeded by his son T, 
without any opposition from the two other branches. 
T. was temporarily displaced from the office by Q,, 
who represented the two other branches, but recovered 
it in 1850. Held that the presumption arising against 
T. having b<jen a nominee of all the branches of the 
family, not having been rebutted by any evidtmee of 
an assertion and admission of the rights of the other 
branches, 7 Va- occupation of the patilship was adverse 
to the plaintiff’s right, and being adverse at its begin- 
ning, it was equally adverse when, after a temporary 
disiilaceinent by (}. (whom the plaintiff now repre- 
sents), T, rccovcired it in 1850. An interval of more 
than twelve years therefore having passed between 
1850 and the institution of the present suit in 1873, 
the claim was barred, and the jiosscssion of the oflicc 
obtained by T*s representatives could not be disturb- 
ed. Gieiafa V. Jakaka • . 12 Bom., 172 

6. SUITS BASED ON ALLEGATION OP 
POSSESSION. 

Suit by party out of pos- 
session, — Dismissal of suit, — Mvidence. — A suit 
based upon an allegation of possession must be at 
once dismissed if the plaintiff be shown to be out of 
possession. Sukbam Kala Kahab 

[3 B. li. B., A. C., 106 


FOSSSSSION* — continued, 

6. SUITS BASED oN ALLEGATION OP 

-continued. 

Suit by party out of possession <7. 

116. Confirmation of 

possession, — Possession of part of land sued for, — A 
suit for confirmation of possession must be dismisBod 
if the allegation of possession is found to bo wholly 
unfounded, but not if the plaintiff is found to be in 
possession of a part of tin* land in dispute. lloOPA 
Koonwar V. JuaaooLALL Oofadhya 

[11 W. B„ 267 

Busheeroodueen V. Dal Cuund 

[8 Agra, 236 

Ram CnuEM Pattuck v. Kiioor Panuky 

[10 W. B., 176 

117 . S^it for confirmation of 

possession. — JEvidetwe. — A plaintiff siiing for con- 
firmation of possession must ])r{)ve that he was ac- 
tually in possession. Luteefoonissa Bibee v, 
Rajaoor Ruhman . • .8 W. B., 84 

Gojjindnath Sbtn V. Gobind Chun deb Sein 

[10 W. B., 398 

Rash Bkharee Roy v. Ezud Buksh 

[11 W. B., 276 

Sheo Surun Lall V, Chumun Lall 

[24 W. B., 220 

Rash Dhareb Sinoh «. Nutuoonee Sinoh 

[24 W. B.. 801 

Sansah Roy v Inprabun Roy , 26 W, B., 6 

118. Failure to prove 

possession. — Held (Mookekjee, J., dissentiente) that 
the rule that in suits for confirmation of jiossession 
by adjudication of title the plaintiff is bound to ])rovo 
that he was in possession at the time he preferred 
the suit, is not so infleKible a rule that it cannot lie 
departed from ; as, for (‘xamplc, where iilaintiff sues 
for confirmation of possession and iiroves that he was 
in possession for many years, and until within a few 
months of tb<^ institution of the suit, lie should not 
bo required to bring a fresh suit, nuToly changing 
the prayer for confirmation of jiossession into one 
for recovery of possession. ABPOOLiiAit v. Shaha 
Mujeesoopeen . . .15 W, B., 286 

On this point coiifirimjd on appeal . 16 W, B., 27 

Kashek Nath Mookebji v, Mohesh Cuunpbb 
Goofto .... 26 W, B., 168 

Proof of legal 

possession under decree. — The legal principle which 
holds that no suit for confirmation of possession will 
lie if possession at tlio time of the institution of the 
suit is not shown, refers to cases where no iiossession 
of any kind is shown within a n‘asonable time before 
suit, and not (as in this case) where legal possession 
under a decree has been found. Bebgoo Roy v, Bal 
M oKUNP Misser . , . 17W. B., 421 

120. Failure to show 

possession . — In a suit in which the plaintiff claimed 
confirmation of possession, it appeared on the face of 
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tommaioN^eofdifwed. 

6. SUITS BASED ON ALLEGATION OP 
POSSESSION — continued, 

Siait for oonflrxaatiozL of posaeBBion*— oo» 

tho plaint that although the suit was in form a suit 
for conflrination of possession, it was in substance a 
suit for recovery of possession. It was found that 
the plaintiff, while he had proved his title, was not 
in possession. Seld that, under the circumstances, 
the suit ought not to have been dismissed. Akib 
H ossBiv u. iMaKBAKDi Beguu . 11 C. Ij, B., 443 

Plaintiff found 

to he out of poteeetion, — In a suit, in form, for con- 
firmation of possession, it was alleged that the Collec- 
tor had refused to register the plaintiff's name in 
respect of the property claimed, but had registered the 
defendant's name. The plaintiff having been found to 
be out of possession, the lower Court dismissed the 
suit. The plaint bore a stamp suiHcicnt to cover a 
suit for recovery of possession. Held that, inasmuch 
as the effect of the refusal of the Collector to register 
the plaintiff's name under section 78 of tlie Land 
Kegistration Act (Bengal Act Vll of 1876) was to 
prevent tlie plaintiff recovering the rent of the estate, 
and that such refusal was alleged in the plaint, the 
suit might be taken to be, in substance, a suit for re- 
coveiy of possession, and ought not to have been dis- 
missed. Amir Hotaein v. Imamhandi Begum, 11 G, 
X. E., 448, followed. Champu Dai u. Uma Dai 

[UC.l4.B.,461 

6. SUITS FOR POSSESSION. 

(a) PbOOF of PABTitiTJLAB TitLB. 

laa. Failure to prove parti- 

0Ular title. — Mvidence . — Unless a plaintiff can 
prove the particular title set up by him, he is not 
entitled to a decree for possession. Ramdban 
CHtrOBBBBUTTT V, KOHALTABA 

[8 B. Ii. B., A. C., 38, note : 11 W. B., 801 

Abboollah V, Shaha Mujbesoobben 

[16 W. B., 27 

Jaboobbb Chowbhbaiv V, Gbbboo Tubbitfbab 

[12 W. B., 208 

RlTKa Labl Missbb v, Roghoobitb Sikgh 

[8 w. B., 168 

' Hbbo Sookbitbbb Dbbia e. Ubnopoobka Dbbia 

[11 W. B., 560 

128. ■ Suit for possea^ 

eion under miraai lease, — Where a plaintiff sued to 
recover possession of certain lands under a mirasi 
pottah which had been lost, and proved ten years' pos- 
session, that such possession alone would not 

entitle him to recover possession of the land, but 
that he must prove the specific title set up by him 
Bbobai Makbab V, Jabif Gabi 

[8 B. Ia B., Ap., 88 

Eax Cooxab Shoms V, Ottboa Pbbshab Sbik 
[14W.B.,108,note 

J24. - Suit for declare 

edion of title* — Adverse posaeaeion * — Where a person 


POSSESSION -^-continued, 

6. SUITS FOR POSSESSION— conffiiieei. 

(a) Pboof of pabticblab Title— co»<»««ed. 

Failure to prove particular title— coafi- 

nued, 

claims possession of property under a specific title, 
coupled with an allegation that he has been in pos- 
session of that property for more than twelve years 
under that title, he is entitled to a decree on the 
strength of his twelve years' possession, even though 
he fail to make out his specific title. AUter, — Where 
a declaratory decree by virtue of some particular 
title is sought for. Goluok Chunbbb Masanta 
o. Ndnbocoomab Roy 

[I. Ii. B., 4 Calc., 698 : 3 C. L. B., 450 

126. Claim under 

deed of sale in lieu of dower, — The plaintiff having 
alleged a distinct title under a deed of sale in lieu of 
dower, was held in a suit for possession bound to prove 
her title, and not entitled to claim the benefit of a 
decision to which she was not a party, nor of an 
admission by her husband as binding on the defend- 
ants. SOBBATUN V, Toova . 7 W. R., 273 

126. ■' " Suit on sanad, 

— JSvidenee. — In a suit for recovery of possession of 
certain land which the plaintiff claimed under and by 
virtue of a sanad (grant) from the zemindar, and from 
which he had been dispossessed by the defendants, the 
lower Appellate Court held that the execution of the 
sanad was not satisfactorily proved, hut that it was 
not a forgery, and that there was the corroborative 
evidence (such as the dakhilas produced before it) to 
prove the case of the plaintiff. Held that, when a 
claim is based upon a sanad, and tbe plaintiff fails to 
prove tbe execution of the sanad itself, he may prove 
his claim by other means. In a suit for mere posses- 
sion it is unnecessary to state or prove a particular 
title. Bash Bbhabi Lab Sing v, Nabayi Pobbab 

[8 B. Ii. B., A. C., 98 : 11 W. B., 465 

127. ; Suit for eon* 

firmation of possession, and to recover possession , — 
When a suit is brought for confirmation of possession 
upon a certain title, the plaintiff is bound by the title 
which he sets up in his plaint, except when he sues 
to recover immoveable property from which he has 
been ousted. Umbioa Chctbe Banebjee v* Digum- 
BUBEE Dabbe . . . .12 W. B., 428 

128. — , Alternative 

claim, — Adverse possession, — Suits for possession dis- 
tinguished from suits for declaration of a particular 
title. Where a plaintiff seeks to recover possession 
of property of which he has been dispossessed, and 
bases his claim on tbe ground of purchase, and also 
upon the ground of a twelve years' possessory title, 
be is entitled to succeed if he proves his possession, 
even if he fails to prove his purchase. Gossaik Dabs 
CHUNBEB V, IflSUB CHtTEBEB NATH 

[I.L.Ii.,8Calo.,224 

129. LakhiraJ title, 

— Suit for possession on forcible disposaession,^-^h\ 
a suit to recover possession on the allegation that the 
plaintiff, having been in possession, was suddenly and 
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P068ES8ION->coii««iiff«a 

6. SUITS FOE POSSESSION— ooii«e»«ea 

(a) PbOOP op PAKTIOT7LAB TiTLB — < 

Failure to prove particular title— ca»- 

iinued, 

recently ejected^ the sole question for decision is the 
rigplit to possession, apart from any question of the 
validity or otherwise of the lakhiraj title under which 
the plaintiff claims. Boon ha Mihdha r. Khteht 
Ali 6W. B.,269 

ISO. * ' ~ Suit for declare 

ation of right. — Right to potseision. — Right of per- 
son with good title ousted by person who had none , — 
Plaintiff sued to establish his right to a dharmakarta- 
ship and to the hereditary office of pooja stanika in 
a pagoda. He alleged that he held the office of pooja 
stanika hereditarily, and that the dharmakartaship was 
assigned to him by the original dharmakai*ta8 by deed 
(No. 1), but that he was afterwards forcibly dispos- 
sessed by defendants. Defendants denied plaintiff’s 
hereditary right to the office of pooja stanika, and 
declared that he was removed from the dharmakarta- 
ship for neglecting his duties, and that they were ap- 
pointed instead (by document No. IV). The District 
Judge gave judgment in favour of plaintiff. The 
defendants appealed. An issue was sent to the lower 
Court whether, assuming exhibit I to be revocable, 
did the persons who executed exhibit IV constitute 
the collective body entitled to revoke it. The lower 
Court found this issue in the negative. Held (by the 
High Court) that this was not properly a spit for a 
declaration. ^ The object of the suit and the effect of 
the declaration would have been to put the plaintiff 
in possession of that from which he had been ousted ; 
that as to the claim to the dharmakartaship, document 
1 showed that the plaintiff was a mere appointee as 
agent, and that, as the authority given by it was not 
revoked by IV, the case was that of one ousted from 
a possession which he held upon a good title by those 
who had shown none ; that on the principle of such 
cases as Asher v. Whitlockt L. R., 1 Q, B,, d, the 
plaintiff had a right to the restoruition of that posses- 
sion. NaEAXAHASAMI MuItAM V, KuM ABAS AMI 

Gueuheal 7 Mad., 267 

181. Proof of joint 

possession . — In a suit to recover possession it was 
proved that plaintiffs had purchased shares in a joint 
property and had held possession. The lower Appel- 
late Court, thinking they had done so separately, 
without being at the time aware of their ijmali 
rights, held that it could not decree to them the 
joint possession sought for. Held that it matters 
not what position plaintiffs considered themselves to 
have occupied originally whilst in possession. If 
they can establish their right, they are entitled to 
recover perasession, whether that possession were 
originally joint or separate. Kajeullue Shamkbb 
V. Wabis Mahomed . . .8 W. B., 460 

(h) Other Suits fob Possbssioh. 

132, Onus probandi.— iV<?cew% 

to prove title against party in possession , — In a suit 


POSSESSION '-^continued, 

6. SUITS FOR POSSESSION— 

(d) Othbb Suits foe Possession— oon^^ftited. 

Onus probandi — continued, 

in which the plaintiff claimed alluvial land in the 
possession of the Government as being his by ri^it of 
accretion to his own estate, though the churs had 
re-formed on the origintd sites of lands belonging to 
other persons, — Held that the case could not be 
decided on the principle that, inasmuch as those 
other parties were not before the Court, the plaintiff 
had the better title as between himself and Govern- 
ment. The land was in the possession of Govern- 
ment, and the plaintiff could only succeed by estab- 
lishing a better title. Collbotou of Daooa v, 
Kalbb Chuen Poddab . . 21 W. B., 448 

138. Necessity to 

prove title, — Wife suing hg permission of husband, 
— In a suit to recover property in the enjoyment and 
possession of defendant, a female plaintiff can only 
succeed on the strength of her own right: not 
merely because it is the property of her husband, who 
does not object to her recovering it. There is no 
necessary presumption that property in the posses- 
sion of a respectable female’s husband, brother, and 
son, respectively, is possession on her behalf, and not 
on theirs. Kafabtoollah a. Aeiza Bibbb 

[28W.B„264 

184. — Suit under Act 

X of 1859. — Proof of title, — If a person evicted 
without legal process from land in bis occupation sued 
for possession under Act X of 1859, be was bound 
to prove his title. Maditb Khan v. Wooma Moybb 
Dabbb . . Marsh., 889 : 2 Hay, 484 

Shvstbb Dht7b Mozoomdab V. Nutbbja Bibbb 

[7 W. B., 86 

Suit under Act 

X of 1859, — In an ordinary civil suit not brought 
under clause 6, section 23, Act X of 1869, or under 
section 15, Act XIV of 1869, a plaintiff could not 
recover possession as against the undisputed owner 
merely by proving his previous possession and dis- 
possession. But he might claim damages for the value 
of crops taken away which had been raised by him 
on the land whereof he was at the time in lawful 
Dossession. Ram Mohun Doss v. Jhufproo Dabs 
^ [14W.B..41 

Presumption of title. — 
Righd of m«.— In a suit for possession of land 
claimed as part of a mouzah which plaintiff held under 
a mokurrari lease and a bill of sale, and which he 
alleged had been taken possession of by defendant 
under colour of an order of the Criminal Court under 
section 318, Code of Criminal Procedure, relating to 
a different land, defendant objected that plaintiff was 
not the real owner of the mouzah, and therefore not 
entitled to bring the suit. Held that the prvmd 
facie title which the pkintiff had under the lease and 
bill of sale was sufficient to enable him to bring 
the snit, and tbe defendant was not at liberty in a 
suit of this descripUon to raise the question whether 



( 4481 ) 


BiaSST OF OABfia 


( 4488 ) 


6. SUITS FOR POSSESSION— 

(h) Other Suits poh PosBissBiov-^continued, 

3 Prcsximption of title — continued, 
plaintiff was only the nominal owner. Ram Bhub- 
BOSBBB SlN<ahU V, BiSSBSSUB NABAIK MaHATA 

[18W.K.,464 

JOOMATA ChOWPHBAIN 9. HUBSB MOHUH EoT 

[24W«B.,89 

J37, — PoBseisioiL after reaump- 

of zemindar to aue taloolcdar for 
^oaaeaaion, — A. zemindar cannot sue a dependent 
taloolcdar (the possessor of resumed lakhiraj lands) 
for conHmiatioii of possession, and for an injunction 
to prevent him from committing waste. The only 
possession that a zemindar can obtain after a decree 
for resumption is a constructive one derived from 
the receipt of rent from the tenant. Mugebb Ram 
CMOWD ar o. Gokbsh Butt Sinoh 

[W. B., 1804, 276 

23 S. ■■ Suit for posseasion by 

under»tenure-liolder against aemindar.— 

Unregistered tenant, — No suit for possession will lie 
against a zemindar, or any one holding a title under 
the zemindar, until the plaintiff has been recognised 
by the zemindar as tenant, or has been registered as 
such in the zemindar’s sherista. Mooktakksheb 
Bobbee «. Peabbb Chowuhrain . 7 W. B., 168 

139^ Suit by prior mortgagee 

against subsequent mortgagee in posses- 

gion. — Sale in execution of decree under second of 
iwo mortgage^honda. — Uight to possession, — An 
estate having been sold by auction on two occasions 
in satisfaction of two distinct bonds, and the person 
who had proceeded on the later-dated of the two 
bonds, but who represented the earlier auction- pur- 
cliaser, having a(5tually taken possession of the estate, 
JUdd that though, in a properly brought suit be- 
tween the two parties to declare the property liable 
for the amount of the first mortgage, the party in 
possession would have to pay to secure his possession, 
yet he could not be ousted by the opposite party. 
AjooHHrA Pbbshai) V, Mobaoha Koobk 

[26W.B.,264 

149, Suit by mortgagee for 

possession. — Covenant for possession. — Suit for 
possession after expiration of term of mortgage,— A 
mortgagor covenanted to give the mort^gee posses- 
sion of the mortgaged property, but did not do so, 
and the mortgagee consequently sued him for posses- 
sion, hut not until the term of the mortgage had ex- 
pired. The mortgagor set up as a defence to such 
suit that it was not maintainable after the expiration 
of the mortgage term. This defence was rejected on 
the ground that the mortgagor had, by bis breach of 
the mortgage contract, put himself out of Court, 
Hab Sahai V, Chuni Kuab . 1. 1«. B., 4 AIL, 14 

1 41. - — — ])i8po88ession of 

second mortgagee Ig prior mortgages mihout right 
of possession hg means of illegal order of Court 
4a ostomHon of o moneg^dscree against 


POSSESSION— 

6. SUITS FOR POSSESSION— 

(b) Other Suits fob ¥obbisb8iov— continued. 

Suit by mortgagee for poBsession— 

nued. 

8, mortgaged land to JR, in 1861. B, pledged the 
mortgage-deed to if. to secure repayment of a loan 
of 11500, JP. being entitled on partition with M, to 
half of the debt due by R., got a decree against B, in 
the Small Cause Court for his moiety in 1870. B, 
sued 8, on the mortgage-deed (obtained from P, and 
S. for that purpose), got a decree to enforce the mort- 
gage, and in July 1872 bought the land in execution 
of the decree. In December 1872 B, mortgaged the 
land to V, and put him into possession. V, had no 
notice of the prior pledge to P, In 1876 P., in exe- 
cution of his Small Cause Court decree, attached and 
sold the right, title, and interest of B, in the land, be- 
came the purchaser at the Court sale, aud was put into 
possession by an order of the Court executing the de- 
cree. V*s claim under section 269 of Act VIII of 
1869 was rejected. ATs/d, in a suit by V, against P., 
that V, was entitled to recover the lands in dispute. 
Per Turner, C. J , — Queers j — Whether the decision in 
Bamu Natlean v. Suhharaya Mudali, 7 Mad., 229, is 
sound, Venoataohblla JCandian v, Panjanahien 
[I. li. B., 4 Had., 213 

142, — Suit between purchasers 

under mortgage-decrees. — Priority of mort- 
gage, — Bival mortgage decree-holders, — Priority of 
possession. — In a suit for possession between two 
purchasers, who had bought the same property at 
two several auction sales under decrees obtained on 
two several mortgage-bonds, — JSeld that no question 
could arise as to wdiich mortgage was prior in point 
of time, hut that the real question to be decided was 
which of the parties could prove a prior title to 
possession. Nanack Chanj> v, TEiuoKnYB Koeb 
[1. Ij. B., 6 Calc., 266 : 4 C. L. B., 868 

148. ■ ■■ Several mort- 

gages of the same property. — Decrees on the mort- 
gage-bonds, — Priority of purchase. — Priority of 
possession,-— A,, on the 11th March 1868, took a mort- 
gage-bond of certain property, and obtained a money- 
decree on the bond on the 23rd J aiiuary 1809. U nder 
this decree the mortgagor’s interest was put up for 
sale and purchased by A, on the 29th April 1870. 
Ji,, on the 3rd November 1868, took a mortgage- bond 
on the same property, and obtained a decree thereon 
on the Slab May 1869. Under this decree the mort- 
gagor’s interest was sold, and purchased by B, on the 
22nd April 1870, B, took possession of the property 
on the ISth May 1872. In a suit by A, for recovery 
of possession, — Meld that B, was entitled to retain 
possession as against A„ although his own interest 
might bo merely that of a trustee for the mortgagor, 
and might be subject to A. *s mortgage lien, if he took 
proper proceedings to enforce it. Dibgopal Lail 
V . Bolakeb • . I. Ii. B., 6 Calc., 269 

144 , Title, Proof of. — Suit to set 

aside order of Magistrate under Criminal Procedure 
Code, 1891, s. 318 . — To set aside the effect of an order 
made by a Magisti'ate under section 818 of the Cri- 
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FOS8BS8ION*->co»^tiitte<{. 

6. SUITS FOR POSSESSION— co«6*ii«e(l. 

(&) Otheb Suits foe PossEsaioir— oow^mfied. 

Title* Proof of— ^continued, 

xuinal Procedure Code, 1861, the plaintiff cannot sue 
for restoration of possession only on the sole ground 
of previous possession, without proof of title. IlA- 
jsssuEBB Dabia V. Beinbabutty Drbia 

[7 W. B., 212 

Achumandb Agath Kuwhi Pathumah tJ. Ma- 

KAOHiNDB Aqath Makaohi . 4 Mad.* 478 

145. Act IV of 1840 .-- 

Julkur, — A, originally owned two zemindaris be- 
tween which lay a bil, or marsh, of which he also 
owned the fisheries. One of the zemindaris was sold 
and purchased by JB., but the bil fisheries still conti- 
nued with the remaining zemindari held by A, After 
the sale, certain lands reclaimed from the bil were for 
some years held by B, as part of his purchased 
zemindari, A. instituted a summary suit under Act 
IV of 1840, and was by an order of the Magistrate 
put in possession of those lands. brought a regu- 
lar suit against A, to recover the lands and set aside 
his order. Meld (reversing the decisions of the Courts 
below) that it was necessary for J5. to show a bettor 
title to the land than A. could produce. It was not 
enough for him to prove possession anterior to the 
Magistrate’s order under Act IV of 1840. The pre- 
sumption was that the laud of the bil belonged to 
A.<, who had admittedly owned both estates bt'fore, 
and had retained the fisheries of the bil after, the 
auction sale. B, ought to have shown when and how, 
if at all, the right to the fisheries and the right to the 
soil were severed. Baeaba Kabt Rot v. Chukbea 
Kumae Rot 

[2 B. L. B., P. O., 1 ; 11 W. B., P. C., 1 
12 Moore’s I. A.* 146 

POSSESSION, OBDER OP CBIMINAIi 

COURT AS TO— 

Col. 

1. Cashs which Magisteath can bb- 

oidb as to Possession , . 4483 

2. Likblihoob or Breach OH THE Peach 4486 

3. Notice to Parties. . . . 4491 

4. Evidence, Mobb oh taking, Ac. . 4492 

5. Decision oh Magistrate as to Pos- 4493 

session 

6. Nature anb Ehhect oh Decision • 4499 

7. Attachment oh Peopeett , . 4603 

8. Disputes as to Right oh Wat, 

Water, &o. .... 4605 

9. Local Inquiet .... 4508 
10. Dispossession by Criminal Force . 4509 

See Damages — Remoteness oh Damages. 

[I. Ii. B., 6 Mad.* 426 

See Cases unbee Limitation Act, 1877, 
AET. 47 (1871, ART. 46). 

1. CASES WHICH MAGISTRATE CAN 

DECIDE AS TO POSSESSION. 

L Dispute BB to poBBession.— 

Criminal Froeedure Code, 1861 , a. 520.— -A MagU- 


POS812B8ION* OBDEB OP CUWCmMi 

COURT AS TO -continued, 

1. OASES WHICH MAGISTRATE CAN 

DECIDii AS TO POSSESSION— 

Dispute as to posseBsion — continued, 

tratc has no ground for proceeding, under Chat)tBr 
XXII of the Criminal Procedure Code, 1861, where 
there is no dispute as to the fact of actual posHeselott 
of either the land or crop. Anonymous 

[4 Mad., Ap.* 18 

2 . Dispute as to right to ool** 

lect rents. — Order of Criminal Court as io,—Meh 
port of police officer, — Where a dispute between par- 
ties was not concerning laud or its boundaries, or 
concerning bouses, water, fislieries, or produce of 
land, but simplylas to what collections one of the par- 
ties had made and what rents ho was entitled to coL 
lect under a decree of Court, the case was held not 
to come under the provisions of Act X of 1872, sec- 
tion 680, but under the ruling in Ramrunginee Doe* 
see v. Gooroodass Bog, 18 W, R., Cr,, 86. PUB- 
BOMONEB DASSBB V. JUGGOBUMBA DasSBE 

[26 W. B.* Cr., 2 

8, Criminal Procs* 

dure Code (Act X of 1882), e. 145 . — Tangible tm- 
moveahle propertg, — Act X of 1872, s. 530.— A dis- 
pute as to the right to collect rents is a dispute con- 
cerning tangible immoveable property within the 
meaning of section 145 of the Code of Criminal Pro- 
cedure, 1882. Pramatha Buusana Deb Roy v, 
Doorga Chuen Bhattachaeji 

[I. L. B.* 11 Calc.* 418 

4 . Dispute regarding right of 

fishery. — Criminal BroveduretCude, 1882, s. 145,— 
** Tangible immoveable propertg.*' — A dispute con* 
ceruing the right to fish in a julkur is not a dispute 
concerning any “tangible immoveable property" 
within the meaning of section 145 of the Code of 
Criminal Procedure. Inquiries under section 145 
should be directed to the question as to which party is 
in possession of the subject of dispute before any pro- 
ceedings in the Court have been taken in the matter. 
Kuisuna Dhonb Dutt v. Teoilokia Nath Biswas 

[I. Is, B., 12 Calc., 687 

5, ^ — Criminal Procedure 

Code, 1882, s. 145.—,Julkur right.— Tangible immove- 
able propertg . — A dispute concerning a julkur right 
is not a dispute concerning “ tangible immoveable 
property" within the meaning of section 145 of tbs 
Code of Criminal Procedure, and cannot be inquired 
into by a Magistrate under the provisions of that sec- 
tion. Anunb Moyi Dabia v, Shuenomoyi 

[l.D.B.*18Calo.*179 

0 . Dispute as to alluvial laud, 

— Land left hg drying up of river. — A Magistrate 
had jurisdiction, under section 818, Code of Criminal 
ProeV'dure, 1801, to prevent breaches of the peace in 
places where the rivers have dried ui>. The juris- 
diction that was once there, under section 80, was 
not taken away by reason of the land having ap- 
peared and the water disappeared. Emambanbbv 
Bbgum v, Tbx Bahaboob • 17 W. B,, Cr.* 68 
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mwmmBBiofi, ohbsb op obuuinai. 

COUBT AS TO --oontinmd. 

1. CASES WHICH MAGISTRATE CAN 
PBCIHE AS TO POSSE8SION-.<?o»«n«tfi. 

7, — — . Dispute as to right in burial 

ground — of manager. — Criminal j^roce- 
4are Code, t872, e, 530, — A case in which several 
persons dispute about the proprietary right in a burial 
ground should be tried in a Civil Courts and does not 
properly come under section 680 or section 632 of the 
Code €u Criminal Procedure; and an order of the 
Magistrate that he found the manager in possession 
on behalf of one of the proprietors was set aside. 
Kasstu Habbix Soobxt v , Abbahix 8oi;jsmak 

[26 W. R., Or.. 24 

9 . Dispute as to a number of 

plots of land governed by same oiroum- 
Stanoes.'— Action of Mtigisiraie only as regards 
mme plots, ^Criminal Procedure Code, 1872, s. 680. 
-^A dispute having arisen as to the possession of 109 
plots of land to which a claim to possession was made 
1^ the ryots of village A. on the one hand, and by 
tno ryots of village B. on the other, the Magistrate 
instituted a proceeding under section 630 of the 
Criminal Procedure Code in respect of all tlie 109 
plots, but, having taken evidence, dealt in his order 
with twelve only, directing that the ryots of village B. 
should be kept in possession. Held that, it appear- 
ing that all the 109 plots were covered by the same 
state of circumstances, the Magistrate had exercised 
a sound discretion in acting as he did. Assih 
. V. Satoo POBAXABICK . • 10 C. L. B., 623 

9 , Dispute as to property of 

Wbioh each of two persons claimed the 
whole without allegation of joint posses* 
•ion,— *CVm»nai Procedure Code, 1872t s, 580. — 
‘Vn^ere each of two parties claimed the same share of 
certain property as a whole estate, neither alleging 
Idiat the other was joint with him in any way, and 
the Magistrate, without reference to the right of 
possession, went into the question of who was in pos- 
session, and maintfuned the possession of the party 
found in possession, the High Court held that the 
ease fell under Act X of 1872, section 630, and saw 
no aeoessity to interfere with the decision. Bxjkath 
SaHOO C. RuaHOOKATU Pbbshad 

[26 W. B., Or., 16 

10 , Dispute regarding joint pro- 

perty* — Criminal Procedure Code, 1861, s, 818 . — 
The decision of the Deputy Magistrate was quashed, 
hecause the property in dispute being ijmali he had 
no jurisdiction to try the dispute under section 318, 
Code of Criminal Procedure, but onght to have pro- 
ceeded in the manner laid down in Circular Order 
No. 10, dated 16th April 1863. Goluok Chundkb 
Box e. Raj Mohvk Bosk . 17 W. B., Cr., 88 

See RAMBiTNaiirBa Dosbbb u* Gooboo Dabs Rqx 

[17W.B.,Or„9 

11, , Criminal Prooe- 

dare Code, 1882, es, 145, 147. ’-^Dispute ae to 
edUproperty. — Collection tf A^pute. exist* 

lug between one of the co-sharers of an undivided estate 
end Gie lessee of another co-sharer, as to the right 


POSSESSION, OBDEB OP OBUCINAD 
COURT AS TO — continued. 

1. CASES WHICH MAGISTRATE CAN 
DECIDE AS TO POSSESSION— con^tW. 

Dispute regarding joint property— 

nued, 

of the latter to collect rent, such right being denied 
on the ground that the lessor was not in possession of 
her share, an inquiry was made under Chapter Xll 
of the Criminal Procedure Code, and the lessor was 
declared to be in possession of her share. Meld that 
the provisions of that chapter were not applicable to 
the dispute in question. Bebi Nabain v. Aohbaj 
Nath .... 1. 1., B., 6 All., 607 

12, — — Land held by co» 

sharers, — Dispute on erection df edifice by one without 
consent of other , — Criminal Procedure Code (Act X 
of 1872), s, 680, — A., a joint owner of a parcel of land, 
erected on it an edifice without the consent and 
against the will of another joint owner. A dis- 
ute having arisen in consequence, the Magistrate 
eld an inquiry, and made an order under section 530 
of the Criminal Procedure Code, awarding to A. ex- 
clusive possession of the part of the land on which 
the edifice had been erected. Held per Jackson, J., 
that such order was erroneous, ns the matter was not 
one to which section 630 could apply. Empbess v, 
Rajooqxab Sinoh 

[LL. B., 8 Calo., 578 : 1 C. Ii. B., 862 
2 O. D. B., 62 

18, Dispute as to building site. 

— Persons not parties to proceedings. — Criminal Pro^ 
cedure Code, 1862, ss. 145, 147. — In a suit to recover a 
building site, an injunction was issued by the Court 
restraining the defendants from building on the land 
pending the decision of the suit. On appeal the in- 
junction was dissolved, on the ground that the defend- 
ant was in possession. Subsequent to this order 
the District Magistrate, on the complaint of the plain- 
tiff against the defendant, passed an order under 
section 145 of the Code of Criminal Procedure, 
deciding that K, and V, were in possession, and for- 
bidding all disturbance of their possession until the 
decision of a Civil Court. Meld that K, and V. not 
being parties to the proceedings, the order was illegal. 
Meld, also, that if a breach of the peace appeared 
likely to occur, the propr course was for the Magis- 
trate to take security from the party from whom a 
breach of the peace was apprehended, but that it was 
not illegal for the Magistrate to proceed under sec- 
tion 146 or section 147 of the Code of Criminal Pro- 
cedure. SlTBBA 0. TbINOAL 

[I, Ik B., 7 mUdL, 460 


2. LIKELIHOOD OP BREACH OF THE PEACE. 

14, — Inquiry. — Criminal Procedure 

Code, 1861, s. No inquiry should be made, nor 
order passed giving possession to one side or the other, 
under section 818 of the Code of Criminal Procedure, 
save on the supposition that the dispute is likely 
to cause a breach of the peace. Queen v. Sonaoollah 

[2W.B.Cr,,44 
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COURT AS TO— eontimud, 

A XjIESlihood of breach of the peace 

•^eoiUinued, 

lziQ,uiry"-^iifin«6<2. 

15. ; — ■■■' Order not mode 

after judicial inquiry* — Criminal Procedure Codct 
1672, s, 530. — An order of a Magistrate retaining par- 
ties in possession of land can only be passed after due 
judicial inquiry, as required by the Code of Criminal 
Procedure, section 630. Shoikdoo Noshto v. Ruwa 
liALi. Jhah . . 25 W. B., Or,» 21 

10, Criminal Pro» 

cedure Code 1861, Chap. XXIL — The inquiry con- 
templated by Chapter XXll of the Code of Criminal 
Procedure was a personal inquiry by the Magistrate 
who makes the order. Anonymoits 

[4 Had., Ap., 20 

ANUNPSB KOOBB V, SOONAET KOOBB 

[0 W. B., Cr., 64 

17 , Power of Magistrate.— Crtmi- 

nal Procedure .Code^ 1872, e. 530. — The power given 
to a Magistrate to make a binding declaration as 
to the possession of any property, is an exceptional 
one, and section 630 of the Criminal l^rocedure Code 
limits the exercise of that power to cases in which 
the Magistrate is satisAcd that a dispute, likely 
to induce a breach of the peace, exists; it is this 
likelihood, with the consequent necessity for imme- 
diate action, which alone warrants action by the Magis- 
trate. Ik thb h attbb or thb petition op Kuniwd 
Kabain Bhoop 

[1. li. B., 4 Calcn 650 ; 3 C. L. R., 551 

Anonymous Casb . « 4 Mad., Ap., 48 

18, Ground for action of Magia* 

trate. — Criminal Procedure Code (Act X of 1872), 
e. 530. — In order to justify a Magistrate in interfer- 
ing under section 630 of the Criminal Procedure 
Code, it is necessary that he should be satisfied that 
there exists a dispute concerning land which is likely 
to induce a breach of the peace, — i.e., there must be 
a reasonable apprehension that a disturbance of the 
peace is likely to occur, rendering it necessary for Jhim 
to take Immediate steps to prevent it, and not merely 
that it is yrobable a breach of the peace may occur if 
proceedings under section 630 be not taken. Daho- 
DUB Biddtadhub Mohapatbo V. {Stamanund Dby 

[I. Calc., 885 : 8 C. L. B., 614 

19, — JOiepute likely to 

cause breach of the peace. — Duty of Magistrate . — 
Criminal Procedure Code (Act X of 1882), s. 145 . — 
It is the duty of a Magistrate, before taking proceed- 
ings under section 145 of the Criminal Procedure 
C(Sie, to satisfy himself whether there is any dispute 
likely to cause a breach of the peace, and that the 
suggested apprehension of a breach of the peace is 
not merely colourable, end made to induce him to 
deal with matters properly cognisable by the Civil 
Court. Ik thb mattbb op Obhoy Chanbba 
Mookbbjbe. Obhoy ChanbbA Mook^bjbb a. Mo- 

MAMBD SABIB 

[1. li. 10 Calc., 78 : IS C. I.. B., 410 


VOS^MOir, OBSIIB OF obuohaA 

COURT AS TO— o0«fo'iNiM(. 

2. LIKELIHOOD OF BREACH OF THE PEACE 

•^continued. 

Oronnd for action <a Magistrate— omiM. 

nued, 

20. — Puiure hreaoh of 

peace, — There being no present danger of a broach of 
the peace, the fact that such a breach is likely to 
take place at a future time will not justify a Ma* 
gistrate in making an order under section 630 of 
the Criminal Pro<*odure Code, 1872. Uma ChubH 
Santba p . Bbni Madhub Roy . 7 O. Ij. B., 85S 

Contra, Qubbn v, Mohbbh Chundrb Roy 

[24 W. B., Op., 67 

21. Ciiminal Pro* 

cedure Code, 1872, s. 530, — Order made on %n8f^ci*‘ 
ent material. — Order without Where 

the proceeding recorded by a Magistrate, under section 
530 of tbo Criminal Procedure Code, is Imsed on mate* 
rials which do not disclose sufficient ground foi* 
considering that a breach of the peace is imminent, 
an order calling upon the parties concerned in the 
dispute to attend in Court, and give in a written 
statement of their respective claims, in respect of the 
fact of actual possession of the subji'ct of dispute, 
maybe set aside as made without jurisdiction, Chun* 
DEB Madhub Qhosb v . Juaaux Crukdbb Sbn 

[4 0. X*. B.» 488 

22. — Criminal Pro* 

cedure Code, 1861, s. 8 IS.’-** Grounds for belief in 
likelihood of breach o/jpsactf.-— Under the provisiom 
of section 318 of the C<^e of Criminal Procedure, the 
Magistrate should specify the nature of the informa- 
tion received by him, and state the principal facts 
which by the exercise of a judicial discretion he 
derives therefrom and which in bis judgment consti- 
tute grounds for believing that a dispute concerning 
certain land exists which is likely to induce a breacn 
of the peace; and the roobokari which section 318 
proscril^s should plainly set out, without reference 
to any other documents at all, the actual facts which 
constituted the ground for such belief on the part of 
tho Magistrate. In the matter of the petition of 
Sutherland, 9 B. L, R , 229 : 18 W. R., Cr , U, 
explained. In thb mattbb op thb petition op 
Kishobbb Mohun Roy . 19 W. B. Or., XO 

23. Requisite ew- 

denoe. — There is nothing whieb defines on what 
grounds the Magistrate shall be satisfied, or limits 
him to being satisfied by evidence given before him. 
In the mattbb op the petition op Suthbedand 

S. C. SUTHBBLAND S. CbOWDY 

[18 W* B., Or., IX 

Under the Code of 18C1 tho Magistrate had ** to 
bo satisfied that a breach of the peace was likely/* 
and it was formerly held he must be satisfied tw 
evidence. Anonymous Casb . 4 Mad., Ap., 40 

Tabapdi Mukduii o. Chundbb Bhoosun Bani^ 

7 E 
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&OtrBT AS TO"— 

% UKMhmOOD OF BREACH OF THE PEACE 
^eoniitM§d. 

fQfjmmd tos aetlon of HagUtrate'-coa^- 

mtd. 

^ In xhb kastbb on thb nbtision on Sittbhb- 
• . . 9B,Ii.B^229 

A police repOTt was Md, Isoth under that Code and 
under the Code d! 1872» not to be sufficient evidence. 
In THU HAOCTUa ON THB. NSXmON ON BhaDBSBWABI 

CaowBHBAXV • . . . 7 B. 1<. B., 828 

8, C. BHtrnBBSSOBN Chowshbain c. Gobebshun 
, 16 W. B.. Or., 17 

ExtAasB Ebwoz Khan «• SuBUBirKNiBSA 

C6W.B.«Cr.»14 

In XKB ITATTBB ON TEE PETITION ON ShAHA- 
8ANEAB MaEFEBAB . 8 B. L. B., Ap.9 45 

8. C. SaAEASFNKFB MOZOOHDAB C. AvFNDO* 

UOTEE Bossee . • 18 W. B.9 Or., 64 

Abeaxa Ceaban Ceowdby 0. Bbab 

[6 B. Ii. B.. Ap., 148 
S,0.16W.B.,Cp^4a 

Qfebn 9. Bhtbo Batal Sino 

[dB.li.B.,A.Cr.,4 
8. 0.11W.B.,Cp..46 

8^6 also PODDOEONEE BaSBBE 9. JUOOODUEBA 
Dassbb . , • . 26W.B.,Cr.,2 

And under the Code of 1872 the report of an 
Ameeu was held not to be sufficient to bai^ an order 
upon. Qfbbn t. SoFEBEB Ahib 

[20 W. B., Cr„ 67 

Under the Code of 1872 an explanation was added 
that the Magistrate might be satisfied as to the likeli- 
hood of a breadi of the peace on a report or other in- 
formation, but as to the fact of possession on evidence. 
The following, however, was a later holding under 
the Code of 1872 with regard to a police report. 

24. " " Criminal Prooe* 

dure Code, 1872, 8, BBO.^^Booord of^ronnds.-^Poliee 
report. Incorporation qf, — Evidence of poseesHon , — 
Evidence of title , — In proceedings under section 580 
of the Criminal Procedure Code, tlie Magistrate re- 
corded the following words : ** wheirns from the 
police r6i>ort a breach of the peace is probable,** and 
found that certain persons were in possession. Meld 
that, idthough the record of grounds was unsatis- 
factory, as the initial proceeding did not contain 
witibln itself all which the law requires to be record- 
ed,— et’s., in the first place, that the Magistrate is 
eatiffied that a dispute likely to induce a breach of 
the peace exists ; and in the second place, the ground 
upon which he is so satisfied, — yet uint, as the police 
NOport from which the grounds for apprehending a 
hs^h of the peace appeared was incorporated by 
reference, the final order was not defective. In the 
JCATTIB ON THB PETITION ON KAXJ KbISTO TEAXFB 

u. Goule Axj Chowuebt 

1. 1*. B., 7 CaKx, 46 : 8 O. B., 245 

And under the Code of 1882 the Magistmte is now 
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COtXET AS TO-^-eoniineed, 

% LIKELIHOOD OF BREACH OF THE PEACE 
•^continued, 

Qround for action of Magistrate---^ 

nued* 

to be ** satisfied on a police report or other informa- 
tion.** 

26. Police report Oet * 

ting out prohahilitg of Ireach of peace, — Semble,^ 
That a reference by a Magistrate to a police report 
which clearly sets out the probability of a breach of 
the peace is a sufficient statement of the reasons for 
the Magfi8trate*8 being satisfied of the existence of a 
dispute likely to cause a breach of the peace, within 
the meaning of section 145 of the Code of Criminal 
Procedure, 1882. Golucs Ceundeb Pal v. Kali 
Ceaban Db • . . 1. L. B., 18 Calc., 175 

26. - — Examination of 

pariiee, — Criminal Procedure Code, 1861, 8. 818, — 
Land diapute. — ^When both the disputing parties are 
examined, and state that men were collected by their 
opponents for the purpose of committing a breach of 
the peace, a Magistrate is justified, without inquiring 
who was the aggressor or the aggrieved party, to 
proceed under section 818 of the Code of Criming 
Procedure, and to take whatever steps are in his 
opinion necessary to prevent a breach of the peace, 
Gfnqa Nabain .Mitteb v, Gofb Soonbbb Chow- 
BBN « . • • • 16 W,B.,Cr.,85 

In cases under the Codes of 1861 and 1872 it was 
generally ruled that a proceeding stating the grounds 
for his belief in the likelihood of a breach of the peace 
must be recorded by the Magistrate. Anonyeofs 
Case 4 Mad., Ap., 48 

Tabanei Mfneul V , Cefnebe Bhoosfn Baneb- 
JBB . . . .16 W. B., Cr., 74 

In THB EATTBB ON THB PETITION ON KfNFND 

Nabain Bhoop . 1. 1,. B., 4 Calc., 650 
[SC.1..B.,551 

Gbijamonbb f. Ishfb Chfnebb 

[ W. B., 1864, Cp., 2 

In bb Sabheb SiNa • . 6 W. B., Cr., 50 

Gotbbnebnt 9. Gholae Mahoebe 

[1 Agra, Cr., 83 

In THB EATTBB OP KABEEB KiSHOBB BoY CU 

Tabinj Kant Lahobi 

[8 B. L. B., A. Cr., 76 ^ 
15 W« B., Cr., 42, note 

Qfbbn 9. Kfnjbbt Molla . 2 W. B., Cr., 81 

Mfehoda Dosbbb 9. Qfbbn . 18 W. B., Cr., 4 

In the EATTBB ON Ojcexl Cefnebb Biswas 

Bbo. 9. Oeibto Nafth Jha 

[1 Ind. Jiir., M. 8., 888 
S.C.eW.B„Cr.,61 

and that the omisrion to do so was fatal to the 
Magi8trate*s proceedings. Ehaedakebb Bbc^fe 9. 
TbkBaiueoob . . . 17 W..B.,Cr.,58 
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2. LIKBLIBOOD 07 BBEACH OF F£ACB 
— continusd^ 

Oroimd for aotion of Magistrate — etmti- 
nued, 

Haetby Beick • . 4W.B^Cr^26 

Mueglo V, Duega Nabaik Nao 

[26 W, B., Cr., 74 

In certain cases it was ruled that the recording of 
a proceeding was unnecessary. Dueiao Siegh v. 
Uha Peobhad • • . 24 W. B.> Cr«, 16 

OouE Mohun Majeb v, Boollubh Maabb 

[22W.IL,Cr..81 

and in one it was doubted whether it was necessary 
or not. Damooue Biddyabhue Mohapateo «. 
Syahaeubd Dby , » 1. li. B., 7 Calo., 885 

[8 C. li. B., 514 

No form of proceeding was necessary. Joyeam 
S lEGH V, JlTGNAEAIN BoOBEY . 10 W, B., CP., 16 

27. The provisions of 

section 318 of the Code of Criminal Procedure were 
held to be substantially complied with wlicn the 
Magistrate stated that he was satisfied that the dis- 
putes between the parties were likely to induce a 
breach of the peace, and recorded his opinion tliat the 
only way of bringing those disputes to a satisfactory 
settlement was by proceeding under the section 
quoted. iK TUB MATTBE OP XHB PBTITIOE OP 
BjfiBBSHTTE Naeaik Mahtah . 8 W. B., Cr.» 86 

Under the present Code it is not necessary to re- 
cord any proceeding, but the order for the attendance 
of the parties must show tlie grounds which satisfied 
the Magistrate. 

3, NOTICE TO PARTIES. 

23 , Bight to notice.— to 

proceedings, — Service of notice. — Co-skarers. — In a 
proceeding under section 318, Act XXV of 1801, there 
is nothing in the law which makes it necessary for the 
Magistrate to serve notice on all the co-sharers in an 
estate which may form the subject of the dispute. 
Ie tub MATTBE OP THE PBTITIOE OF OaBINDA 
Chaebea Ghosh . . 9 B. Ii. B., Ap., 89 

S. C. Gobieb Chitebbe Ghobb v. Aehebo Chtte- 
BEE SiBOAB « . 18 W. B„ Cr., 64 

29, Service of notice.— Crtwiwoi 

l^rocedwre Code^ 1861, s. 318. — Service of notice to 
attend. — The mere service of a notice upon a mofus- 
eil naib who takes no steps whatever to consult his 
employer or act under his directions, is not such a 
notice as is contemplated by section 318, Code of 
Criminal Procedure, in a case of dispute regarding 
possession of land. Rameuegiebb Bossbb v. Goo- 
Eoo Doss Roy . . .17 W. B., Or., 9 

30, — - ' — Order under p. 

$80, Criminal ^roeed^re Code, 1872, to whom ad^ 
dressed. — Whether an order under section 
530, Civil Procedure Code, 1872, can be directed to 


B088S38SI0K, OBBEB OF OmSOM'diki '' 

COBBT AS TO^eontinued, 

8. NOTICE TO PARTIES— 

Service of notice— oofiitmied. 

others than the unsticcessf ul party to the prooeedlnga 
under the section; or whether such an order eoiSd^ 
properly be directed to the public at largo. Ie THV 
KAXTBE OF NOBO KlSHOEB ChUOEBEBVTTY 

[7 C.B.B„891 

61. ————————— Nature and form 

of Xfi^errsaor.— Although no particular mode 

of giving notice, calling upon parties to attend under 
this section before the Magistrate, has been provided, 
yet the language of the section indicates that the 
notice shall be addressed to known individuals, and 
not be in the form of a public proclamation or cita- 
tion. There is no provision in the Criminal Procedure 
Code for allowing an iutervenor to come in, in the 
middle of proceedings held by a Magistrate under 
section 630 of the Criminal Procedure Code, 1872. 
In tps MATTBE OP THB PBTITIOE OF KUEHEB 

Nabaie Rhoop , 

[L B., 4 Calc., 650: 6 C. Xi, B„ 551 

4. EVIDENCE, MODE OP TAKING, &0, 

S2. — - Oral evidence.— 

tion of question of possession. — Oral evidence is the 
principal matter upon which Magistrates can proceed 
in determining a question of possession under the 
Code of Criminal Procedure. Gobieb Nauth Bix 
V. Aebeb Navth Bai • 5 W. B., Or., 79 

33, ■■ — WitnesBes.— Criminal 

dure Code, 1861, S.B18. — Examination of witnesses.-^ 
A Magistrate, proceeding under section 818 of the 
Code of Criminal Procedure, is hound to examine any 
witnesses tendered in support of the respectivo claims 
to actual possession of the land in dispute before 
passing an order. Aeoeymocis . 6Mad., Ap.,4 

AEUEBBE KOOBE V. SONABT KOOBE 

[9W. B„Or.,64 

34, Criminal iVe- 

cedv/re Code, 1882, s. 145. — Procedure under that 
section. — Attendance of witnesses, — Process to eitforoe 
attendance. — Proceedings under section 146 of the 
Criminal Procedure Code should on all points of 
codure be regarded as summons cases ; and altliough it 
is discretionary with a Magistrate to issue a summone 
on a witness in such a case, yet, when any one of the 
parties applies at a proper time for process to eeeuire 
the attendance of his witnesses, the Magistrate ebqiild 
not arbitrarily refuse his assistance ; and whmre mdk 
refusal is made, it is incumbent on the Magistrate to 
record his reasons for such refusal. Ik thb KATTB3 
OF THE PBTITIOE OF HTTEBEBEO NaEAIK SIKGM 

Chowbhby • I.Ii. B,u Calc., 762 

86 .“ Evidence on oa^h*^ 

— Actual possession. — In a proceeding under seeUon 
318 of the Criminal Procedure Code, 1861, to de- 
termine the right of actual possession, it is neces- 
sary that the evidence should be taken upon Oaih^ 
Qubbe o. Kabi Ghaebea S2ah 

[7 B. U E., 822; 16 W. B., 
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4 BVIDENCB, IfODB OF TAKING. Ao. 

VStltneatBeB^eontimed, 

But it appears not to be absolutely necessary to 
iKiramine witnesses at all. 8etnble,^l£ examined, the 
evidence should be on oath. Qusxn n, Ballabh 
Kakt Bhattaohjibjbs 

t7 a U B., 824, note : U W. B^ Cr., 86 

3B. Beoording evidence,-- Omia^ 

aion to record evidence, — Inquiry^ — Taking the state- 
ments of both paa*tie8 without recording evidence in 
proof of either is not an ** inquiry.” Queen v. So- 
njkOoyLAM . . 4 2W.B., Cr.,44 

■ — „ „ Jtf ode of record* 

ieg ecidenoe,—l>i8pute likely to came breach of the 
mwcs,— In an inquiry under section 680, Act X of 
18^2, as a preliminary to an order relative to land 
about which there is a dispute likely to cause a breach 
of the peace, the evidence should be recorded blr the 
BEgistrate in the manner provided by 8ectionw34. 
Ehettebmoneb Dosses v, Sbbenath Siboab 1 

[UB.Ii.B., Ap.,5 

33, BTeglect to obey order to 

put in statements. — Criminal Procedure Code, 
*5/8. — When, in a case under section 818, 
Code of Criminal Procedure, a Magistrate had taken 
any evidence, he was held to be not •justified in re- 
fusing to proceed with the case because the parties 
neglected to file written statements on the day fixed 
for filing the statements. In the matter or Goluck 
ChunpbbMytbb • . UW. B., Or.,9 

33, ^ Irregularity in taking evi- 

dsnoe. — Takif^ emdenoe in two oases together , — 
Ptdght to separate inquiry, — Two investigations, under 
Eoetion 318, Code of Criminal Procedure, 1863, were 
before a Magistrate, w*ho, after deciding one of the 
cases, remarked on the other, that because the lands 
adjoined be had taken the evidence in the two cases 
together, and found it unnecessary to continue the 
inquiry ^rther. Seld, under section 404, that the 
parties kept out of possession were entitled to a full 
inquiry. Watson & Co. o. Subnomoteb 

[8W. B., Or., 68 

6. DECISION OP MAGISTRATE AS TO 
POSSESSION. 

40, Objection to decide question 

of possession. — Procedure by Magistrate, — In a 
case of disputed possession likely to lead to a breach 
of the peace, the Magistrate, instead of merely binding 
down the parties to keep the peace, and declining to 
interfere furtlier, is bound to dispose of tlie question 
of possession under section 818, Criminal Procedure 
Code, 1861, In thb mattbb or THjfc bbtition of 
Anundnath Rot . . 4 W. B,, Or,, 12 

4X, — - Power to decide question of 

possession, — Recognisance to keep peace.— l!t a 
ilagisitrate is satified that the circumstances require 
It, he may make an order under section 318 of the 
Code of 1861, notwithstanding that he has taken re- 


POSSESSIONT, OBBEB OP CBIMmAlj 

COURT AS ^O—conUimed, 

6. DECISION OP MAGISTRATE AS TO 
POSSESSION— coa/mwed. 

Power to decide question of possession 

— continued, 

cognisances under section 282. In the matteb of 

THE PETITION OF SUTHERLAND 

[9 B. I-. B., 229 : 18 W, B., Or., 11 

42. — . Question for decision.— Pos- 

session, — Title, — In a case of disputed possession of 
land, the Magistrate should look to possession, not to 
right, — i,q., maintaining in x>osse88iou the party in 
possession, and forbidding disturbance of possession 
Grijamonbe V, ISHUB Chundek 

[W.B.,1884, Or,, 2. 

In be Sadheb Sino . , 6 W. B,, Cr., 60 

Government v. Gholam Mahomed 

[1 Agra, Or„ 88 

Rbo. V, Omibtonauth Jha 

[1 Ind. Jur., N. S.. 899 
S. O. 6 W. B., Cr., 61 

43. Criminal Proce- 

dure Code, 1861, 8, SIS. — Duty of Magistrate,— A. 
Magistrate, under section 318 of the Criminal Pro- 
cedure Code, is to inquire into the question who 
is in actual possession of the property in dispute, 
without considering how that possession had been 
obtained. Ddstub Husano Jamasji s. Pell 

[6 Bom., Cr., 80 

BaPUJI jAOJrVAT e. MAaiSTRATE OF KhBDA 

[4 Bom., A. C., 168 

44. Duty of Magistrate to main- 

tain possession even when contrary to for- 
mer order of another Magistrate,— Where a 
Magistrate found that an order of his predecessor 
made two years previously with regard to possession 
of certain land had not been complied with, he en- 
forced the order and changed the possession in accord- 
ance with that order. Held that the Magistrate 
ought to have maintained the possession which he 
found, even if it was inconsistent with his predeces- 
sor's order, and that ho ought not to have taken any 
steps in the matter, unless some one actually in pos- 
session, and guaranteed possession by that order, came 
to complain to him that his possession was threatened, 
or that he had just been forcibly turned out, and 
asked in pursuance of that order to he maintained in 
possession. Queen v, Pbotab Chandra Barooah. 

[21 W. B., Cr„ 2 

45. Mature of order.— iZZflya/ dis- 

possession , — A Magistrate has no authority to re- 
store to possession a person who has been illegally dis- 
possessed. Ho must declare the party in actual pos- 
session entitled to retain possession until ousted by 
due course of law, and forbid all disturbance of suen 
possession in the meantime. Ramjbbbun Doobby v. 
Luohmoneb Dabba . . W« Bf, 1864, Cr., 6 

Doobjun Since v. Shibba , 8 NT, W,, ITj 

Queen o. Imaxbakdeb , 7 W, B,, Cr,, 26 
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POS8SS8S10N, ORDER OF CRIMINAL 

COURT AS TO — continued, 

6. DECISION OF MAGISTRATE AS TO 
POSSESSION — continued, 

46. — Procedure. — Criminal Proce- 

dure Code, 1872, s. 530. — Death of one of the 'parties 
before termination of proceedings, — On the death of 
one of the persons concerned in a matter under sec> 
tion 630, Code of Criminal Procedure, just before those 
proceedings terminated in favour of that person and 
another, though it would ho more regular for the 
Magistrate to postpone the proceedings and make his 
representative a party in his place, the proceedings 
are not necessarily bad, sinco the death has prejudice 
no one. In the mattes or Annonbomoyee Debee 
V, Lttchmun Pebshad Gooo . 2 C. li. R., 264 

47. DispoSBession.— CWmmaZ Pro- 

cedure Code, 1872, s, 530. — Illegal dispossession . — 
Ouster without authority of Ciml Ouster by 

one person of another lawf uUy in possession of property 
confers no rights on the former which can be recog- 
nised in proceedings taken under section 630 of the 
Code of Criminal Procedure. The Court should refer 
back to a time previous to the quarrel when such 
possession was peacefully enjoyed by one or other of 
the disputants. In the matter op the petition 
OP Moeesu Chxxnbeb Khan 

[L L. R., 4 Calc., 417 

49 . Onus probandi. — Criminal 

Procedure Code, 1872, s. 530, Effect of order under, 
— The effect of an order under section 630 of the 
Criminal Procedure Code, Act X of 1872, is to declare 
the person in whoso favour it is made to be in posses- 
sion at the time of the proceedings had under the 
section, and to cast the burden of proof upon his 
adversary in an ejectment suit; but such an order 
can decide nothing as to how that possession was ob- 
tained or as to antecedent possession. Boolee Stngh 
V. Hurohuns Narain Singh, 7 W, E., 212, comment- 
ed upon. Nobo Coomar Dabs v, Gobind CnuNDER 
Roy 9 G. Ij. R., 805 

49 . Keeping x^rson in posses- 

Bion to reap crop. — Criminal . Procedure Code, 
1872, s. 530 , — A Magistrate cannot, under section 
630, Code of Criminal Procedure, order that a person 
be kept in possession until he has reaped the crop 
standing on the ground, and then that he shall give 
way to another. When there have been long-pending 
disputes in the Courts, he should determine who was 
in peaceable possession when they commenced. In 
THE matter op Bunwabi Lal Missbr V. Radha 
Pebshad Sino . . . . 1 C. li. R., 186 

50. Kature of required poBaeB- 

Bion. — Criminal Procedure Code, 1872, s, 530 . — 
Possession at time of dispute.-^-Dao possession regard- 
ing which parties are required to give proof in a case 
under section 530, Act X of 1872, relating to a dis- 
pute for land in respect of which a breach of the 
peace is apprehended, is possession at the time the 
proceedings are instituted by the Magistrate, and not 
possession at the time the Magistrate comes to his 
decision. IN the matter op the petition op Pib- 
XHIBAM Chowdhby . . 20 W. Cr., 61 


POSSESSION. ORDER OF CBIXmAh 

COURT AS TO — continued, 

6. DBCI'^ION OP magistrate AS TO 
POSSEHSION~eo«^t»ns<f. 

Nature of required poBseaBion— 

61, Actual posses* 

sion, — Criminal Procedure Code (Act X of 188Sf}p 
s. 145, — Under section 145 of the Criming Proce- 
dure Code the Magistrate has to find which of 
parties is in possession of the subject-matter of the 
dispute at the time when ho is inquiring into the 
matter, which in the contemplation of the law is 
identical with the time of the institution of the pro- 
ceedings, and not at any time previous thereto ; and 
he has no concern as to how the party then in actual 
possession obtained possession, but has only to pass 
an order retaining him in his possession. Ambler 
V, PusHONU . . I. L. R.. 11 Calo.. 865 

Chunder Coomar Poddar v. Chunde^ Kanta 
Ghosb . • . I. Xi. R,, 12 Calo.. 521 

a 

52, • — ' - — Criminal Proce- 

dure Code, 1872, s, 530, — Parties in possession 
through ryots. — The Criminal Coni't has jurisdiction, 
under Act X of 1872, section 630, to determine ques- 
tions of contested possession between parties who are 
not in immediate possession of the subject-matter of 
dispute, but claim rent from tenants who actually 
occupy it Nobin Chundbe Koondoo o. Jogbn- 
DRONATH Bhuttaohabjbb . 26 W, R.. Or,. IS 

53, — — Criminal Proce- 

dure Code (Act X of 1872)., s. 530. — Intermediate 
holders. — Constructive possession. — In a case of dis- 
puted possession between two rival zemindars, con- 
structive possession through intermediate holders 
(ticoadars), to whom the ryots pay rents, is not such 
possession as is contemplated by section 530 of the 
Code of Criminal Procedure. Empress v. Thaoqob 
Dyal SiNU • . , I. Ii. R.. 8 Calc.. 820 

54, ■ Criminal Proce- 

dure Code, 1872, s, 530.^ Possession by ryots . — In a 
ease of dispute regarding land of a considerable area 
in which both parties contended that they held pos- 
session of the area through the means of ryots, it 
was held that the Magistrate, instead of making an 
order under section 530 of the Criminal Procc* 
dure Code that the land should remain in the pos- 
session of one of the parties until the decision of a 
competent Civil Court, should have proceeded to con- < 
aider the question which party was in possession of 
the constituent portions of the land, piece by piece, 
in the hands of his ryots. Mudhoobudun ShaRa n, 
Bbjoy Gobind Chowdhby . 21 W. R,. Cr„ 55 

55 , Criminal Proce- 

dure Code, 1872, s. 530.--Disputes between own^s 
land, — Constructive pomssma.— Section 630 of the 
Code of Criminal Procedure contemplates disputes 
between owners as well as occupiers. Per JaOXSON, 
J . — Whore a zemindar has let his lands in farm, he. 
his farmers, and the occupying ryots, are all in their 
degree concerned in any dispute as to possession 
which may arise, and they ou|^bt to be midntained in 
possession of the interests which they severally eiijqy. 
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OOl9rB*r AS TO-’-oonMnuBd, 

6, BECISIOJT OP MAGISTRATE AS TO 
POSSESSION — continued, 

Hatore of required possession— 
Sutherland v. Crowdi/, 18 W. J2., tl, cited. JFw- 
preee v. Thaeoor J)ya\ Sing, I, L, R., 5 Calc., 820, 
oommented upon as having^ gone too far. Habae 
Kabaie SlKGH V, LVOHICI Bvx BOT 

[6 0. i:i.B.,287 


56. 


Occupation of 


PoMsjrjMon,— The actual possession in- 
tended by Cbnpter XXII of the Code of Criminal 
Procedure, 1861> does not include tbc occupancy of a 
inere trespasser, Akoktmous . 6 Mad,, Ap., 18 

— - Breach of the 

'^Actual poseession. — Becogntsanee to keep 
P9aee,^^lie possession of a master by his servant, — 
of a landlord by his immediate tenant, the person 
who pays rent to him, — of the person who has the 
|>roperty in the land by the usufructuary,— come with- 
in the meaning of tlie words " actual possession ** in 
section 818 of the Code of Criminal Procedure, 1861. 
Their meaning is not limited to bodily possession. 
Hut a person is not in "actual possession '' where 
the rents are paid by the actual occupier, not to him, 
but to an intermediate holder. In the hattbb of 
THB FBTITION OP SUTHEELAND . 9 B. li. B., 229 
8, C. SUTHBBIiAND V. CBOWDT. 

[18W.B.C„11 


58. 


Claim to possee^ 


9%on og one acting as eervant of ownere. — Parties, 

Where there is a dispute likely to lead to a breach of 
the peace concerning land, and proceedings are re- 
corded and had under section 530 of the Criminal 
Procedure Code, 1872, no order should be made against 
one who is acting as the servant of another person 
who claims to have possession of the land, unless 
that other person is made a party to the proceedings. 
Zn xhb hattbb of Jitbahan u. Bansbxtp Dhobi 

[6 C. li. B„ 193 

59. " ' ' Symbolical pos- 

eeuion^’-^Eeld (Kbmf, dissenting) tliat although 
symboUcar possession is not entitled to weight as 
a^lnst a party proved to be in possession, yet, in the 
abduce of evidence, it is in itself deserving to be 
taken into consideration. Mitnolo v. Dhbga Na- 
EAIH Nao . , . .25 W. B., Cp., 74 


80. 


Criminal Pro^ 


eedure Code, 1872, e. 830* — Symbolical possession 
uuder decree tf A certain mouisah having 

been sold in execution of a decree obtained upon a 
mortgage, the purchaser claimed a right under the 
l^e to a hUt appurtenant to the mouzidL, and was put 
by ^e Nazir of the Civil Court into symbolical pos- 
^^ion of the hit as well as of the mouzah. The 
^d|ment-debtor refused to give up actual possession 
cf^e hl^ maintaining that it was debutter pro- 
perty of which he was the shebait. A breach of the 
l^e being imminent in consequence of the riwU 
pi^c^ings were taken under section 680 of 
the Onmmal Procedure Code; and the Magistrate, 


POSSESSION, OBDEB OP CBZMXNAts 

COITBT AS TO^coniinued, 

6. DECISION OP MAGISTRATE AS TO 
POSSESSION — continued. 

Nature of required poBsession— 

finding that the judgment-debtor was in actual pos- 
session of the hit, made an order maintaining him 
in such possession until ousted by a Civil Court. JBeld 
I (setting aside that order) that the Magistrate had no 
power, under section 580 of the Criminal Procedure 
Code, to direct the judgment-debtor to bo retained in 
possession until ousted by a Civil Court, but was 
bound to see that the possession, as given by the 
Nazir, was maintained, leaving it to the debtor to 
substantiate his claim as shebait in a Civil Court. 
The Court accordingly directed that the purchaser be 
restored to possession, and that the Magistrate do 
see that he is kept in possession until ousted by due 
course of law. In thb matter of Chitteapitt 
Singh • * « » . 5C. L.B.,200 

61. — Criminal Pro- 

eedure Code, 1872, s. 580. — Actual possession. — Pos- 
session of wife or agent. — In an inquiry under section 
530 of the Code of Criminal Procedure, the only thing 
to be determined is the fact of actual possession. In 
a dispute between the wife of a lunatic and the 
manager of his estate with regard to the possession 
of certain property, the Magistrate attached the pro- 
perty under section 531 of the Code of Criminal Pro- 
c^ure. on the ground that he was unable to satisfy 
himself as to who was in possession. It had been proved 
before him that the wife was in actual possession, but 
there was a doubt as to whether she was not in pos- 
session merely as the agent of her husband. Eeld 
that section 530 has only to do with actual possession, 
and that the Magistrate should have decided that the 
wife was in possession. In the matter of Juggo- 
BESHABY Chowbhbain . • 3 C. li. B ., 94 

62. Criminal Pro- 

cedure Code, 1872, s. 530. — Real right to possession. 
—The possession in regard to which the Magistrate’s 
jurisdiction under section 530 of the Code of Crimi- 
nal Procedure should be exercised must bo of a real 
and tangible character. When a party claims under a 
document or agreement, the right of doing certain 
things over a large extent of territory, the perform- 
ance of acts under such alleged right in one portion of 
the ground over which the right extends, although it 
may be good and sufficient for the purpose of keeping 
alive that right so as to be an answer to the plea of 
limitation raised in a civil suit, is not of itself a suffi- 
cient possession on which the Mogistrato’s order 
under section 530 may be based for the purpose of 
forbidding in a distent locality acts not neces- 
sarily in conflict with such possession, though at 
variance with the right. Be joy Nath Chattebjbb 
V. Bengal Coal Company . 23 W. B., Cr., 46 


63. — Criminal Pro- 

cedure Code, 1872, s.530. — Manager in joint posses- 
sion. — Questionfor Civil Court . — A mooktear holding 
and managing a burial ground for several joint pro- 
prietors cannot make himself out to be in possession 
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COtTET AS TO-^ontinuBd. 

6. DECISION OF MAGISTRATE AS TO 
POSS ESSION*— 

Katore of required po 88 es 8 iozi<^oii^»»tf 0 <{. 

for one more than for another. Eassim HAfiSZac 
SooaTY t). Abbahih Solbmak 

[25 W. Or., S4 

64. — Criminal Pro^ 

eedure Cade (Act XXV of mi), t. 818.-- Act X of 
1872, 8. $30. — Certificate of administration. — Act 
XXVIXofl860.—A. and B. had a dispute about pos- 
session of a certain muth. A. was declared by the 
Magistrate, under section 818 of the Criminal Pro- 
cedure Code, to be in possession. Subsequently, B, 
got a certificate under Act XXVII of 1860, and 
applied to the Magisti*ate for possession, which was 
given to him. Held that the Magistrate’s order 
^ving possession to B. was irregular, and must be 
set aside. Dhuksaj Gibi Goswami v. Sbipatz 
GibiGoswami • . 2 B. L. B., A. Cr., 27 

S. 0. Quebk V. Sbexpuit Gibi Gossain 

CIlW.B.,0r.,24 

See AKtrBAaxx Koowab v. Rambt70hya Dabs 

[25 W. E^ Or., 16 

05 , — DeoisiozL based on evidence 

of title. — Right to possession. — No sufiicient evi- 
dence of possession was produced before the Magis- 
trate, but evidence as to the title of the person 
in whose favour the Magistrate found was given, and 
the Magistrate based his decision upon the latter 
evidence, and determined the case with reference to 
the merits of the claims of the parties to the right of 
possession. Held that, although the Magistrate would 
have been justified in looking to the evidence of title 
in corroboration of the evidence of possession, he was 
Wrong in basing his decision on the evidence of title, 
and his order was set aside. In thb mattes op the 
PETITION OF Kali Kbisto Thakub v. Golam Ah 

nwilWTillUV 

[I.li.B^7Calo.,46: 8 0.L.B.,245 

6 , NATURE AND EFFECT OP DECISION. 

00 , Pinding as to poBBesaion. — 

Criminal Procedure Code, 1872, s, 530. — A Magis- 
trate’s finding under section 530 of the Criminal Pro- 
cedure Code, 1872, is conclusive as to the question of 
actual possession. A Mamlatdar’s finding on such a 
point is not conclusive. ' Liiltt v. Annaji Pabash- 
BAM . . . , L Xi. R, 5 Bom., 887 

07 , Foiudari Court, Jurisdic- 

tion ofl — Possession.— Question of title. — The juris- 
diction of the Fouzdari Court was confined to cases 
of possession, and it was beyond its province to in- 
quire into and ascertain titles to landed property. 
Moheshitb Sinoh V. Govebkment of India 

[8 W. B., F. O., 45 : 7 Moore^s L 288 

03 , Effect of order as toposBes- 

Sion. — Right and title of party under order. — The 
effect of the order of the Criminal Court giving pos- 


FOBSESSXOir, OBBEB OF CSZXZXrAZt 

OOXTBT AS *RO—eonUnued, 

6 . NATURE AND EFFECT OF DECISION 
—contimed. 

Effect of order as to posaeBsiou— 

fitted. 

session of real estate is merely to prevent the oooa* 
pation being disturbed by violence, and confers no ^ 
right or title on the party put in possession, Ka<« 
DIB Buksu Khan o. Fussbeh-oon-nissa 

[6 Moore’s 1. A., 418 

69. — Prevention of 

breach of peace, — Adjudication of title. — Criminal 
Procedure Code, 1861, Ch. XXII, ss. 318-821. — The 
object of Chapter XXII of the Criminal Procedure 
Code, 1861 (sections 818-321) is to prevent breaches 
of the peace likely to be occasioned, and not the ad- 
judication of title. In the mattbb of the peti- 
tion OF Ram Dutt Misb . 1 Agra, Or., 29 

Gotebnment e. Gholam Mahomed 

[1 Agra, Or., 88 

70, - Question of title, 

•—In a simple question of possession, all that a Cri- 
minal Court can dispose of is the necessary right, not 
the proprietary title. Kashbb Nath Kooeb v. Deb 
Kbisto Ramanooj Doss . 16 W. B., 240 

' GbIJAMONEE V , ISHTTB CHUNDBB 

IVT, B., 1864, Cr., 2 

In be Sabheb 8ino • . 6 W. B., Cr., 60 

Goyebnmbnt V , Gholam Mahomed 

[1 Agra, Or., 88 

PoBBSH Nabain Roy v. Watson 

[17W.B.,Or.,8 

Government v. Sbbbputtbb Roy 

[17 W. B., Cr,. 59 

Rbo. «. Ombito Naitth Jha 

OLInd. Jur., N. S., 899 ; 6 W. B., Cr., 61 

Bapuji Jaojzvay V . Maoistbate of Khbda 

[4 Bom., A. 0.,158 

Doobjdn Singe v. Shibba . 8 N. W«, 171 

Qubbn 9. Imam Bandbb , 7 W, B.. Or., 20 

IHsVbedienoe of order.— Whore an order under see- 
tion 318 of the Criminal Procedure Code, 1861, wwt 
made between A, on the one side and B. and the th^et 
tenants of B. on the other, declaring that A. was in 
possession of the property in dispute,— that this 
order was only binding on tbe actual parties to tbjS 
case before tlie Magistrate, and that subsequent teil- 
ants of B. could not bo criminally punish^ for dis- 
obeying tbe order in question. In the mattIB OF 
Gofal Bijbnawab . 8 B. Ii, B., A. Cr„ 18 

72 , TTature of Magistrato’a or- 

der,— Criminal Procedure Code, 1861, s. $18 .--t 
E xecution of decree by Civil Court. — A Magisb:’i|pte 
is not competent to intmere, pnder section 818 of Iho 
Code of Criminal Procedure, with the execution of a 
decree of the Civil Court. When a Civil Court de- 
cree has been passed regarding tbe whole or any 
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OOUET AS TO^contiitiMd. 

6. J?ATURE AND EFFECT OF DECISION 
— continued, 

Kature of Magistrate’s OTdBX-^eontinued, 
portion of disputed laud, it is tke Magistrate's duty to 
maintain that decree, and he cannot again institute, 
under section 818, proceedings regaining the land 
covered hy it. Rai Mohuit Hot v. Wise 

[ieW.E.,Cr.,24 

7B. - Decree of Cioil 

Court for poeaeesion , — A Magistrate ought not to 
interfere, under section 318, Code of Criminal Proce- 
dure, 1861, with the execution of a decree of the Civil 
Coui^. If called on to interfere at all, because he is 
Apprehensive of a breach of the peace, he should, under 
ae^ion 819, maintain in possession the person who 
hAS been actually put in possession by a decree of the 
0vil Court. SHAiiA SooEDBBY Debia V, Jabdiee, 
SKiimsB, A Co. . . . 6 W. B., Cr., 10 

74 . Reeietance to 

eesBoution of decree^ — Criminal Court ought not to 
interfere in cases where a purchaser under a decree is 
resisted in getting actual possession of the property 
which he has bought, the procedure to be adopted in 
such cases being that provided in Chapter XIX of the 
Civil Procedure Code, 1861. Peayag Singh v. 
Fu20ol Hosbbik . . . 6 C. L. E., 206 

76. ■ Criminal Proce- 

dure Code, 1872, e. 550.— The object of Act X of 
1072, section 630, is to prevent a breach of the peace 
by retaining in possession the party already there, 
until such time as the Civil Court can pronounce on 
the two conflicting claims. When a Civil Court de- 
cree is once passed, the right as between the litigants 
is decided, and there is no more place for a summary 
order which proceeds, not upon title, but on mere 
ppssession. Kanbbgungb Coal Association o. Hem 

• . . 24 W. B., Gr., 17 

Criminal JVoos- 

o l^de, 1872, Si 530, — Duty of Magietrate as to 

arcing decree of Civil Court, — Where a decree has 
been passed by a Civil Court determining the rights 
of the parties to a suit to disputed land, it is a 
Maglstxute's duty to uphold that decree, and he can- 
not, as between such parties, proceed under section 
6^ of the Code of Criminal Procedure to decide 
adreah upon the question of possession. Rai Mo^ 
Anil Rog v. Wise, 16 W» R. Cr,,24j and Raneegunge 
Coal Association v. Mem Zdil, 24 W, R, Cr., 17, 
followed. In the matteb a» Beola Nath Ohosb 
u. Mothoob Munble . • . 7 C. li« E., 616 

77. Power of Magistrate.-- 

peUverg of possession in execution of decree of Civil 
C?ot*rt.-~The act of a process peon, delivering over 
^session of the disputed land to the purchaser as 
of a tenure sold in execution, does not take away 
fjiA power of a Magistrate to inquire into the ques- 
of possession between the parties under section 
1^ Criminal Procedure Code, 1872, Nobin Chun- 
Koondooo. Jogbndbonath Bhuttaohabjbe 
[ 25W«E.»Cr.,18 


P0SSXSSSZ017, OEDEE OP OEIMIirAZi 

COUBT AS continued, 

6 . NATURE AND EFFECT OF DECISION * 
— continued* 

Power of Magistrate— 

73, — — — Civil Court, Ds- 

cree of, — Criminal Procedure Code, 1872, a, 630* — A 
Magistrate acting under section 630 cannot interpret 
the meaning of a decree of a Civil Court. He can 
determine only the fact of actual possession. In the 
matteb of Leela Nunb Singh . 1 C. Ii. H., 276 

70 . Suit in Civil Court for pos- 

session. — Proof of title. — Criminal Procedure Code, 
1861, s, 515.— Section 318 of the Code of Criminal 
Procedure does not mean that any party who can 
show in the Civil Court a possession prior to the 
Magistrate's award shall bo entitled to have the award 
set aside and to be put in possession, but only that 
the party out of possession must prove title. Shib 
Pebbad Roy v. Rughoonath Singh 

IW. E., 1864, 295 

80. Tenant dispos-* 

sesaed hg order of Magistrate under s. 318, Criminal 
Procedure Code, 1861*-^ Obligation to sue for rever- 
sal of order, —A tenant dispossessed by order of a 
Magistrate under section 818 of the Code of Crimi- 
nal Procedure is not bound to sue for the reversal of 
that order in order to recover possession. Luokhb8 
Dbbba Chowbhbaik V, Qooboo Doss Sein 

[W. E., 1864, Act X, 54 

81. Award ofposses^ 

Sion under s, 318, Criminal Procedure Code, 1861*-^ 
Effect of, on subsequent suit for possession,--Axi 
award under section 318 of the Criminal Procedure 
Code, 1861, is no bar to a possessory action under 
Act XIV of 1859, section 16. In the matter of 
Chytun Chundbe Roy. Chytun Chun dee Roy 
V. Bbojo Kant Roy . , . 20 W. E., 12 

82. — - - ' Order under Act 

IV of 1840 as to possession. Omission to set aside. 
— Meld that the plaintiff having failed to set aside 
an award as to possession made by the Criminal 
Court under Act IV of 1840 within the limitation 
period, his claim in opposition to that award was not 
maintainable. Gofal Nath v, Abpool Ghanbb 

[1 Agra, 120 

88. ' ' — " ■' Suit for declara* 

tion of title. — A plaintiff in a civil suit brought for 
conflrmatian of his posseasiem by a declaration of his 
title to certain land, obtained, pending his suit, an 
order from the Magistrate under section 318 of the 
Criminal Procedure Code, 1861, that he should 1^ 
maintained in possession until ousted by due course of 
law. The suit was dismissed, the plaintiff failing to 
prove his title; and the defendants then applied to 
the High Court under section 404 of the Criminal 
Procedure Code, to set aside the Magistrate's order, 
and put them in possession. Meld that their proper 
coarse was by a suit in the Civil Court for possession, 
and the application under the Criminal Procedure 
Code was rejected. Jugkibsh Pbaeash Ganguli 
V. Nilhamal Mooobjbb . 8 B, Ii. E.» A. C., 57 
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OOUR'I' AS VO^^eonlinued, 

6. NATURE AND EFFECT OP DECISION 
— contiwued. 

Suit in Civil Court for possession — oo»tu 
nued, 

S. 0. IN BB JoassH Pboeash Ganooxeb 

[UW.B^Cr^48 

84. — Ohstruoiing road, 

— Suit for exclusive possession , — The Magistrate 
hapd« on the complaint of the defendant, passed an 
order, under section 320 of the Criminal Procedure 
Code, 1861, forbidding the plaintiff to retain possession 
of a piece of land to the exclusion of the public until 
he had obtained the decision of a competent Court 
adjudging him to be entitled to such exclusive pos- 
session. The plaintiff accordingly brought his suit 
in the Munsif*s Court to recover possession of the 
land. The Munsif gave him a decree for exclusive 
possession of the land. On appeal, the Judge held 
that the Munsif had no jurisdiction to try the ques- 
tion whether the public had a right of way over the 
land. The Judge’s decision was reversed on special 
appeal, and the case remanded to the Judge to try 
the issue whether the plaintiff was entitled to the 
exclusive use of the land. Makes Chandba Moo- 
EBBJEB V . Rahutam Palit . 6 B. li. B., Ap., 68 

S. C. Mohesh Chunbbb Mooebbjbb v. Hamoot- 
TUM Palit . . . 14 W, B., 163 


7. ATTACHMENT OP PROPERTY. 

05 , Freliminaries to order for 

attachment . — Criminal Procedure Code, 1872, s. 
531, — It is only when, after recording a proceeding 
under section 680, Code of Criminal Procedure, and 
taking evidence, a Magistrate decides that neither 
party is in possession, or is unable to satisfy himself 
us to which party is in possessiou, that he can, under 
section 531, attach land in dispute. He is not com- 
petent summarily to order attachment without such 
preliminary proceedings. In the mattbb or Ham 
SOONDABEB Dabbb . . . 1 C. li. B., 86 

86 . — Criminal Pro* 

eedure Code, 1872, s, 53, — Proceedings before at* 
tachmeai, — The doubt upon which a Magistrate can 
act under section 531, Code of Criminal Procedure 
must arise from his inability to decide on evidence 
offered by the contending parties as to their posses- 
sion, and not on a doubt entertained without such 
inquiry. In thb mattbb of Lbrlanund Sinch 

ClC.I,.B.,a7S 

87. Power to attach landL-> 

Criminal Procedure Code, 1861, s, 313, — Zemindari 
in possession by ryots, — The power of attaching land 
regarding which there is a dispute, conferred on a 
Magistrate by section 318 of the Code of Criminal 
Procedure, extends to disputes as to possession of 
land of which rival zemindars are in possession by 
their ryots. In the mattbb op Massbtb: 

[16W.B.»Cr.,l 


POSSB 88 IOTI« OBBBB 07 OEXM»|^ 

OOUBT AS *PO — continued, 

7. ATTACHMENT OF PROPERTY— 

88 . Ground for order attae^* 

Criminal Procedure Code, 1872, s, 531.— 
Sufficiency of evidence to justify proceedings under 
section 531 of the Criminal Procedure Code, Act X of 
1872, considered, Dbo Sabvn Sinoh v. 

Kant 

89. Criminal Procsk 

dure Code, lS72,s, 531, — Jjmali property, — Where ad 
Assistant Magistrate, acting under Act X of 187& 
section 531, found one of the proprietors of an ijmi^ 
talook in actual possession of a 12-anna share whi<ffi 
was all that he claimed, and it was in evidence that 
the rents had till the commencement of the dispute 
been collected in distinct and separate shares, he was 
held to have committed an error in law in attaching 
the whole estate as involved in the dispute. The words 
'institution of proceedings” in section 531 mean 
the commencement of the action which results in the 
application to the Magistrate’s Court ; and the pos- 
session to be determined is possession at the time the 
dispute arose, — i,e,, at the time the police reported 
that a breach of the peace was likely to take place., 
Raehal Dass SiNKH V. Skbo Pershad Singh 

L84W.B., Cr.,78 

90 , Second attacliment, Power 

to iBBUe.— Cnmtna? Procedure Code, 1872, s, 53U*-*» 
Attachment of land in dispute and release,^jdei 
attachment, — Where a Magistrate, being in doubt as 
to which of two persons was rightful owner of some 
disputed property, attached it in order to prevent a 
breach of the peace, and released it on their, coming 
to an agreement, hut subsequently re-attached it^^on 
the appearance of a third claimant, from whose 
attempt to obtain possession a breach of the peace 
was apprehended. Seld that the Magistrate was 
only competent to order a fresh attachment after 
taking the preliminary steps under section 580, if, on 
completion of the inquiry, he found himself in the 
position described in section 531; and that, if there 
was any new dispute, he ought to have proceeded de 
novo i hut that the best course to pursue would be to 
exert his powers under Chapter XXXVII. Qitbbn v. 
Kaly Kishobb Roy . . 25 W. B.} Cr.» 68 

91 , Dispute between rivid 

ryot^’— Attachment of estate, — Criminal Proeeduro 
Code, 1661, s, 319, — Where there was a dispute as^ 
the actual possession of land, not between two oidU 
proprietors, hut between rival ryots,— BeW that» |n« 
stead of attaching the whole estate under section 
of the Code of Criminal Procedure, 1861, the Mapih 
trate ought to have settled the dispute as betweeii 
the ryots. Ramdyal v, Chinta Moonbb i 

[Wr.K.,l 864 ,Or.,l^ 

92 * Dispute as toboundiuries,— 

Contiguous estates, — When the dispute is as to a com- 
mon bounda^ between two contiguous estates, 
Magistrate, instead of attaching the boundaty lat^i 
should find for one party or the other, with rezerenee 
to the point of, possession. Habvby v, Briob 
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OBBltilE OV OlEUQKXirAL 
; OOtTET AS TO^oontinv04^ 

AWACHMENT of PEOPBRTY— 

2>ifl|>ute as to boandArieB-*H}<m/lfi«6(2. 

Avbithkath Jsa o. Ahmsd Bbza 

cew.B^cr^ei 

— Power to deal with land 

lUlder attaohment.— Poto^ to leaoe,-^ Criminal 
'"jProeodure Codot 18B1, «. Magistrate may 

lease land attached under section 819 of the Criminal 
Procedure Code, 1$61« hs XEB mattbb or Obsbsh 
CttiTHBBB 0088 • . . 17 W. R,^ Or., 88 

94. Withdrawal of order for 

attaehinent.~-*Cr»fliiaa{ Procedurs Code, 1872, 
«« 5Bh — A Deputy Magistrate, after notice issued 
nitder the Code of Criminal Procedure, section 
580, to two parties, finding himself unable to de- 
tenhine who was in possession, attached the pro* 
perfy in dispute. Upon this, a third party repre* 
sentM ihat be, as landlord, had taken possession 
of the land on the death of the person to whom it 
had been leased. But the Deputy Magistrate refused 
to remove the attachment, holding that the landlord’s 
possession was without colour of law. Meld that 
the duty of the Deputy Magistrate, under the cir* 
cumstances, was to withdraw his order. Ik thb 


POSSB88IOI7. OBBBB OB OBXMIirAXi 

COXTBT AS ^0-^ooiKtinmd, 

a DISPUTES AS TO EIOHT OP WAY, 
WATER, B^^'^continmd, 

Bight of way, Dispute as to^cowtimed, 

complainant alleged that his right of way had been 
intcnered with, and ought not to refer the complain* 
ant to the Civil Court. Ik thb hattbb or thb 
PBTITIOK or Bhoibo Mttkdtjl 

[14 W. B«, Or., 28 

Q9. ___ OhstruoUng a 

read. — Where A. complained merely to the Magis* 
trate that "a certmn road had been obstructed by B. 
and others,” — Bold that the Magistrate was not 
bound to inquire into the matter under section 320 of 
Act XXV of 1861. Qubbk n. Easbitl Nttshy 

[2RI..B., Ap.,9 

S. C. Ik bb Eitssool Noshxo . U W. B., Cr., 8 

100. Criminal Pro» 

cedure Code, 1861, s. 320 » — In a case of dispute con- 
cerning a right of way, the Magistrate, instead of 
deciding against the complainant, on the ground that 
he has another way of approach to his house, ought 
to inquire whether or not the disputed road has been 
in the use and occupation of the complainant, and for 
how^ long j and if he holds him to be in possession, to 


Mookbbjbb « • 24 W. B., Or., 40 

8. DISPUTES AS TO RIGHT OP WAY, 
WATER, &o. 

Jurisdiotion of Magistrate. 
•^Criminal Procedure Code, 1861, e, 820 and e, 62 . — 
Section 820 of the Criminal Procedure Code gives 
special jurisdiction to Magistrates with full powers; 
aud in the cases provided for by it, tho general power 
l^ven to any Magistrate by section 62 is barred. 
^ Airomrxotrs . . • .8 Mad., Ap., 28 

90, — - - Criminal Pro* 

4mre Code, 1872, s, 532 . — In order to found the jur* 
rlsdiotion of a Magistrate to take action under section 
882 of the Criminal Procedure Code, it is necessary 
that a dispute exist between two persons concerning 
the right to the use of any land or water, or any right 
bf way; the jurisdiction is intended for the pur- 
pose of preserving the public peace. Rosib Laii 
Kukbz e. Kablik Shakx , 22 W. B., Cr., 48 

97, Brooedure.—* «# to 

tifM of wa^sr, —In deciding a dispute as to a right 
of water, the Magistrate must follow strictly the 
course pointed out by Chapter XXII of the Code of 
Criminal Procedure, 1861. Qvbek u. Rahkath 

[7W.E.,Or.,45 

QtTBBK e. Madhoo Chttbk . 18 W, B., Or., 61 

-Bight of way. Dispute as to. 
^f^^minal Procedure Code, 1861, e, 320.^0hliga* 
of Magiitrate in eaee of right of wag . — ^A 
. Wpgismte is bound under section 3^ of the Code of 
; pdadnal . Procedure to investigate a case in which the 


Civil Court. Section 320 of the Code of Criminal Pro- 
cedure does not require that there should be an ap- 
prehended breach of the peace before the authorities 
can interfere to decide a right of way. Qitbbk 
Toyluokokath Siboab . • 2 w . B., Or,, 64 

101, Question of right of tiser. — 

Criminal Procedure Code, 1861,8. S20,— The juris- 
diction given by section 820 of the Code of Criminal 
Procedure to decide for a time the right to enjoy- 
ment of property should not be exercised except on 
clear and satisfactory proof. Where the only evi- 
dence is that of user, it should be such as to show 
satisfactorily acts of enjoyment exercised as a matter 
of right and permitted uninterruptedly for some con*, 
siderable len^h of time, Akokymous 

[4 Mad,, Ap., 24 

102, — Dispute as to use of land. 

--Order to fill up ditch, — Criminal Procedure Code, 
1861, 8. 320.— K Deputy Magistrate has no jurisdic- 
tion under section 320 of the Code of Criminal Pro- 
cedure to order a ditch which was once a pathway, 
but afterwards filled up, to be opened out, and a wall 
,to be pulled down, which had been built upon it 
before any complaint wm made about filling up the 
ditch. Even if he had jurisdiction, no such order 
should be passed without legal proof tliat the ditch 
and pathway had been opened to the use of tho pub- 
lic and of the prosecutor. Sbeeuttkto Dulotti 
Ramohakb Adxtok , . 6 W. R,, Or., 67 

103 , ' Dispute as to use of road. 
— Criminal Procedure Code, 1872, s. 532.—Declara* 
torg order , — Gates having been placed at one end of 
a private road by a person claiming to be its sole 
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00X7 BT AS TO — continued* 

S. DISPUTES AS 4'0 EIGHT OP WAY, 
WATER, &c. — continued, 

Disputo as to use of road — continued, 

proprietor, with the intention of preventing the ns© 
of such private road by the public between the hours 
of sunset and sunrise, and the Deputy Commissioner 
of Darjeeling, acting for the public, having obtained 
from the Magistrate an order under section 532 of 
the Criminal Procedure Code ** that possession of the 
private road be not taken by the person claiming to 
be proprietor to the exclusion of the public • . • 
until he shall have obtained the decision of a compe- 
tent Civil Court adjudging him to be entitled to 
exclusive possession,” — Ueld that there being no 
evidence of any one having exercised or claimed to 
exercise the right of passing over the road between 
sunset and sunrise, there was no dispute under sec- 
tion 532 of the Criminal Procedure Code ; and that 
the order of the Magistrate was made without autho- 
rity, and must be set aside. Section 532 does not 
enable a Magistrate to make a purely declaratory 
order. It only enables him to prevent arbitrary 
interruptions by any person of rio^ts actually enjoy- 
ed, which have been exercised by the public or a 
person or class of persons. iK thb mattes of the 
Mahasaja of Busdwan V, Chaieman of thb 
Dabjeblino Munioifality 

[1. Xu R.» 5 Calo., 194 : 4 C. Xi. B., 824 

104, Might of voag, 

Ohetruction to, -^Criminal Procedure Code, 1872, 
8, 532. — Where a complaint was made to a Magis- 
trate that an obstruction had been raised and existed 
on land reserved by Government and dedicated as 
a public road, — Seld that an ex parte order, pur- 
porting to be made under section 532 of the Code 
of Criminal Procedure, directing the party in 
session not to retain possession of the land until he 
should obtain the decision of a competent Civil Court 
adjudging him to be entitled to exclusive possession, 
with a further direction to remove the obstruction, 
was bad in law. Ijst sb Lindsay 

[1. L. B., 4 Had., 121 

106. - Criminal Proce^ 

dure Code, 1872, », 532, — Public etreet. -^Funerals, 
— A dispute having arisen between the Mahome- 
dan and Hindu inhabitants of a town as to the right 
of the latter to carry corpses along a certain public 
street to tJie burning-ground, the Magistrate passed 
an order, purporting S) be under section 532 of the 
Code of Criminal Procedure, 1872, directing that 
the Hindus should carry corpses by the nearest route 
to the burning-ground and not by the street, to the 
use of which for such purposes the Muhammadans 
objected, — ffeld that the order of the Magistrate 
was illegal. In eb Haeayana 

[I.Xi.B„7Had.,49 

106. Dispute as to right to use 

water.— Procedure Code, 1872, 8. 532 . — 
Might to, u»e of water. — A Deputy Magistrate was held 
to have been authorised by Act X of 1872, section 
532, in inquiring into the matter of a dispute Il)etweea 
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COTTBT AS TO-^oniinued, 

8. DISPUTES AS TO EIGHT OF WAY^ 
WATER, &c. — continued. 

Dispute as to right to use water— 

nued, 

two parties concerning the use of the water of a 
certain pyne, and, when he found that the water 
open under certain restrictions to the use of one of tiie 
parties, he was justified in restraining the other from 
a coarse of action which had the effect of kee^ttg 
that water exclusively in his own possession, provided 
the right of use had been exercised within three 
months if capable of being exercised throughout the 
year; or during the last season, if it existt^ at par- 
ticular seasons. Chowdhebb Zuhooeitl Huq e. 
Ktjedm Chand SiN^H « 24 W. B., Cr., 16 

107. Bight to restrain exercise 

of easement. — Burden of proof, — Criminal Proee* 
dure Code, 1882, 8. 147.— The right to restrain ah* 
other from exercising ordinary proprietary rights over 
his own land is of the nature of an easement differ- 
ent from the ordinary rights of owners of land ; the 
burden of proof would, therefore, lie upon the party 
alleging such rights. Habi Moeuk Thaktte e. 
Kissbn Sundaei • X. D. Bo 11 CalOo 62 

9. LOCAL INQUIRY. 

108. Kature and object 

quiry. — Criminal Procedure Code, 1872, 88, 

533 . — In a proceeding under section 530 of the Code 
of Criminal Procedure, the Magistrate must decide 
the fact of possession on evidence taken by himself, 
and not according to the result of a local inquiry 
made under section 533, unless the parties have con- 
sented to be bound thereby. Per I^inbbp, J, — The 
local inquiry referred to in section 633 should be 
restricted solely to some question relating to the 
features of the property about which the dispute has 
arisen, and should not be directed to any matter 
which can be proved before the Magistrate by oral 
evidence. IN the mattbe of Baieunt Kitmae 

[8 C. li, 184 

, 109, Person to make local inc 

quiry. — Criminal Procedure Code, 1872, 8, 

The duty of making an inquiry under section 533 of 
the Criminal Procedure Code should be deputed to a 
Magistrate, not a cauungoe. In thb hattbe OX 
Uma Chuen Santea v, Bbni Madhub Roy 

[7 0.1..B..8IS2 

110, Effect of inquiry as oiHE- 

dence. — Bight to rebut evidence. — Criminal Proeu* 
dure Code, 1872, e. 555.— When a local inquiry under 
section 533 of the Criminal , Procedure Code is insti- 
tuted, it becomes part of the proceedings in the case, 
and the party affected by it is entitled to be aoqosiat- 
ed with the results of it, and to have an opportunity 
of rebutting the deput^ Magistrate^! report if he 
thinks necessary so to do. DnUNOO «. Beown 

111 XHsoretion of Mafidstrate as 

to local inquiry,— Procedure Code^ i$7$e 
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9. LOOAli lNQ0IEY--«0ii^t*iitf«<E» 

Diseretioxi of Maglgtrato as t6 local in* 
quiry— continued. 

§, 633* — Security to keep |>eae 0 .--*ThQ holding of 
sn liiquiiy» under Chapter XL of the Code of Criminal 
Pkooedure* is a matter entirely within the discretion of 
the Hagistrate of the district or of a division of a dis- 
trict* ai^ the High Court has no authority to r^uire 
him to proceed under that chapter. The taking of 
seeurity for keeping the peace is also a matter within 
the discretion of the Magistrate, provided that he has 
materials upon which to proceed. Ik the matter oe 
THE vaxiTiov ot Kali Fbosukko Rot 

[88 W. B., Cr^ 58 

10. DISPOSSESSION BY CRIMINAL FORCE. 

X|<SI. Order as to person dispos- 

sessed from Immoveable properly by ori- 
minal force. — Criminal Procedure Code, 1872, e. 

An order under section 634, Criminal IVocedure 
Cbde* must be founded on a finding, that the person in 
whose favour it was made was dispossessed of specific 
immoveable property by the use of criminal force, 
which formed a material ingredient in the matter of 
a criminal conviction, and it must in terms restore 
such person to the property from which he had been 
dispossessed. LuoHKi Dabs v* Pallat Lall 

[a8W.B..Or.,64 

BOBT-WUPTIAL CONTBACT. 


FOSP OWnOBt ACT. BIV OP UM0« tit 
47*48. 


See Maozstbatb, Jvbisdiotiok oe— S» 
oiAii Acts— Post Oeeiob Act 


[8 Bom.* Or.* 
6 Bom., Cr.* i 


— Opening newspaper and repine* 

ing it in envelope — Offence . — Per £bme, J, (GxioyBB, 
«/h doubting) that the opening of a newspaper by a 
person employed in the Post Office, and replacing it 
in its envelope does not constitute an offence under 
section 48, Act XIV of 1866, as it could not be said 
that the accused stole, fraudulently appropriated* wil- 
fully secreted, destroyed or threw away any letter or 
other article sent by post. Per Kemp and Gloteb, 
— There must be a fraudulent intention in the 
act of the accused before he can he convicted under 
section 48. Queen v. Pinna Lall Mooebbjeb 
[19 W. B.* Cr.* 4 


POSTPONE PETITION. 

See Civil Pbooedubb Cods, 1882, ea . 257* 
258 (1859, 8. 206). 

[L Ii. B.* 1 Mad.* 387 

POTTA, OOZrSPRnCO’ION OP— 

See Cases undeb Lease— Constbuction. 
See Cases under Enhancement oe Rent 
— Liabilitt to Enhanobmbnt—Con- 

BTBUOTION OE DOCUMENTS AS TO LIA- 
BILITY TO Enhancement. 


See Contract Act, s. 25. 

[15 B. Ij. B.* Ap.* 5 

POST OFFICE AOT* 1854. 

— - B. 49.— XiaWWfy of Government for 

ioee in conveyance. — Under section 49 of the Post 
OBoe Act* 1854, the Indian Government, like the Post 
Master General, is not responsible for loss or damage 
doourriug to an^liing entrusted to the Post Office for 
oeav^anoe. Winter v. Way . 1 Mad.* 200 

B. 50. 

See Maoistbatb, Jurisdiction oe— Spb- 
exAL Acts— Post Office Act. 

[8 Bom.* Or.* 8 

- Conviction for fraudulently ee^ 

oreiing letter. — Suheequent charge of fraudulently 
making aUfoy with letter. — Where a prisoner was con- 
vleted and sentenced* under section ^ of ActXVllof 
lS54»Hpon the charge of fraudulently secreting a post 
letter* and on app^ such conviction and sentence 
were oomfirmed,— Held that he could not subsequently 
he convicted under the same section of having fraudu- 
lentljr made away with the same letter upon the same 
Qooasion* both acts being connected and substantially 
a part of one criminal transaction. Queen o. Dala- 
tm Bau Mad.* 88 

BOST OPPICP ACT, XIV OP 1866. 

SetAMWxmps . 7 IV. B. Cr. 64 
AtCiJuuiu . . 8 XT: W., 185 


POTTA, TEITDEB OP— 

See Cases virDint Kabitliat — BBQ irisiirB 
Prelim IN ARiBB to Suit. 

See Madras Rent Recovery Act, VIII 
of 1865, 8 . 4 . I. L. R.* 1 Mad.* 146 
[I. I.. B., 3 Mad.* 127 
See Cases under Madras Rent Rboo- 
VBar Act, VIII op 1865, s. 7. 

See Madras Rent Recovery Act, VIII 
op 1865, B. 9 . I. L. B., 1 Mad., 46 

POUNDAGE* RIGHT TO- 

See Shbbiee . 4 Bom., O. C., 189 

[6 Bom., O. O., 22 
X aj. B.* 2 Oalo.* 885 

POWER OF APPOINTMENT., 

See Will - Construction. 

[I. L. H* 4 Calo.* 514 

POWER OF ATTORNEY. 

See Stamp Act* 1879, son. I, art. 60, 

[I.I..B.*9Mad.*858 

1 , — Construction of power.— 

Power to cell or mortgage ehip.^ln construing 
powers of attorney, the special purpose for which the 
power is given is first to be regarded, and the most 
general words following the declaration of that special 
purpose* wUl be construed to be merely all such 
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powers as are needed for its effectaation. Where 
&e owner of a ship by power of attorney constituted 
the master his agent, and authorised him to raise or 
borrow upon the ship’s papers such sums of money 
as he should deem necessary for the repair of the 
ship, and to act in the premises as full^ and effec- 
tually to all intents and purposes as 1 mfght or could 
do if personally present/’ In a suit for the amount 
of a mortgage-bond upon the ship executed b^ the 
master, — Meld that the master Imd no authority to 
sell or mortgage the ship. Judah o. Addi Raja 
Qubbh Bibi . • , • .2 Mad.9 177 

2, Power to refer to 

arbitration^ — T, having frequent occasion to prose- 
cute and defend suits in different Courts, and being 
unable to give his personal attention to them, exe- 
cuted a power of attorney in 8*8 favour, whereby he 
authorised 8» to watch the cases on his behalf, to 
appoint any pleader or mooktear. to receive, after 
giving a receipt for the same, any money deposited 
for, and due to, him from the Courts, to act on his 
behalf in cases of dakhil-khaiij, and obtain the entry 
of his name after getting the names of other per- 
sons expunged, to purchase villages with the money 
due under decrees, to file on his behalf receipts, ac- 
quittances. raji-namahs, and other documents, and 
to get back deeds and decrees and give receipts and 
acquittances. Meld that the terms of the power of 
attorney did not authorise S» to refer questions to 
arbitration. Thakoob Febshad o. Kadka Feb- 
BHAD 6 N. W., 210 

8. — — — Power to eue given 

to an agent, JExtent of, — Vakil, Meaeonahle remu- 
neration to, under such power, — A mere power to sue 
does not authorise an agent to do more than employ a 
vakil on the terms of paying him a reasonable remu- 
neration. Keshat Bapuji V. Nabayan Shahbay 
[I. li. B., 10 Bom., 18 

4. - ' ' Authority to enter 

into special agreement with mkil. — Agreement to 
remunerate according to proportion rscoecred.— The 
defendant, on behalf of her minor son, gave to 8, M, 
a power of attorney by which she authorised 8, M., 
"for her and in W name and on her behalf to 
appear in or sue or defend , . . any suit, 
appeal, or special appeal, • • • and to act in all 

such proceedings in any way in which she might, if 
present, be permitted or called on to act.” Meld that 
the above power did not authorise 8, M, to enter into 
a special agreement with a vakil, under which the 
vakil (in an appeal which he was employed to conduct 
for the defendant on behalf of her minor son) was to 
receive for his services a minimum reward of R4,000, 
and, in cases of success, a reward proportional to the 
amount awarded by the Appellate Court. Rav 
Sahbb y. N. Mahdlik e. Kahaljabai Saheb 
Kimbalkab . , , .10 Bom., 26 

5. * Power to execute 

loiiid.-~Under a power of attorney executed by twenty 
proprietors of a Joint estate, empowering their general 
snaaager to raise loans for the purposes of the estate 
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upon bonds, and to sign their names or his name dot 
their behalf, and to pledge the whole or any part 
the estate by such bonds, the attorney executed a 
bond on behalf of three of the proprietors* MM 
that under the power of attorney the manager was 
not authorised, to execute a bond on behalf of any one 
or more of the proprietors making him or them VQ* 
sponsible for the whole money borrowed to the exolu* 
sion of the rest. Meld, further, that in a suit upon 4 
bond so executed, the plaintiffs wore not entitled tO 
rely upon the general power which the manager 
might have, as the manager’s authority must he eon* 
sidcred as strictly confined to the terms of the power 
of attorney. Budh SiKaH Dudhubia v. Bbkeitdba 
Kath Sanoul . . ' . . 11 C. Ii. B., 82S 

6. — Mookteamamah,--^ 

Execution of bond to secure barred debt,-^ Contract 
Act^s. 25, — A mooktearnamah empowering the mookr 
tear to execute bonds in lieu of former debts does not 
authorise the mooktear to execute a bond to secure a 
debt already barred by limitation. Where, however, 
a suit is brought upon a bond executed to secure a 
former debt, it must be shown by the person alleging 
it that such debt was barred. Hublal Sukud a. 
Ram Goti Dey Roy . . 11 O. Ii. B., 581 

7. - Mooktearnamah,*^ 

Authority of agent, — Power to make gip, — A mook- 
tearnamah merely gave the mooktear power to grant 
ticca ijara leases and, when advisable, to sell, mort- 
gage, and make gift of the whole or portion of the 
property of the principaL Meld that the mooktear 
had no power to create a permanent tenure. The 
power of making a gift given by the mooktearnamah 
authorised the mooktear formally to execute a deed 
of gift only when the disposing power had been 
exorcised by the principal. Txebuvnbbsa e. Kabie 
Fatima . . . • . 13 C. L. B„ 247 

8. — — ' Power to *^eeXl, en» 

dorse, and assign** negotiable securitise, — The payee 
of promissory notes of the East India Company, a 
power-of -attorney, authorised his agents at Calcutta 
to " sell, endorse, and assign ” the notes. These notes 
were transferable by endorsement payable to bearer. 
The agents, in their character of private hankers, 
borrowed money of the Bank of Bengal, offering, 
as security, these promissory notes. The Bamc 
made the advance, and the agents endorsed the 
notes, such endorsement purporting to he as at- 
torney for their principal, and deposited them with 
the Bank, by way of collateral security for th«dr 
personal liability, at the same time authorising 8 ds 
B ank, in default of payment, to sell the notes in re- 
imbursement of the advancos. The agents after* 
wards became insolvent, and default having bemk 
made in payment, the Bank sold the notes and revis- 
ed the amount of their loan. Meld that the endorse- 
ment of the notes by the agents of the payee to the 
Bank was within the scope of the authority ^vett to 
them by the power of attorney^ and that the jpyee 
could not recover in detinue against the Bank. 
The rule laid down in the case of Qill v. CubUt, B 
M, 4* C,, 466} and Mown v. Mailing, 4 BB0, 
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of power — continued, 

that the nej^ligcncc of a party taking a negotiable 
instrument fixes him with tlie defective title of the 
party passing it, observed upon, and those cases de- 
clared to be no longer law. Bank ok BenciaIi «. 
Maoleod . . . .5 Moore’8 L A., 1 

: OK BbnoaIi «. Fagan . 5 Moore’s I. A., 27 

9, Fewer to sell or 

mortgage , — Under a power-of -attorney containing a 
clause empowering A, to sell or mortgage the donor's 
property for the payment of his debts. A, executed a 
Biniple money-bond to one of the donor's creditors, 
for payment of the sum due and intercjst. Reid 
that the act was extra vires, and did not bind the 
donor. Pooena Chundee Sen t>, Teosunno 
CooMAB Dabs 

[I. Ii. E., 7 Calc., 253: 8 O. L. B., 443 

10 . - - Principal and 

agent, — Purchase, sell, endorse, and transfer ^ — 
Meaning of ** Power to sell^ — N, ^ Co, having a 
joint and several power-of -attorney from the plaintiff, 
authorising them ** to purchase, sell, endorse, and 
transfer for the plaintiff, and in the plaintiff's name 
and on the plaintiff's behalf," all shares standing in 
his name in the books of any public company or 
society, entered into a contract embodied in bought 
and sold notes, agreeing to sell by order and on 
account of TS, 4* Co,, to the defendant, twenty-five 
Muir Mill Cotton shares, and agreeing to buy, by 
order and for account of jV. <.{• Co,, from the defend- 
ant, twenty-five Muir Mill Cotton shares in three 
months' time at an advaucjcd rate j the bought and 
sold notes bearing the same date and being one 
transaction. The transfer deeds were signed by a 
partner in the fim of JV. 4* Co, as attorney for the 
plaintiff, and N, 4* Co. received the purchase- money 
of the shares. Previous to the time fixed for the 
sale of twenty-five Muir Mill Cotton shares by the 
defendant to JV. 4* Co., the latter became insolvent. 
The plaintilf then brought a suit to recover the 
shares from the defendant. Reid by Gaeth, C. J,, 
that the transaction between "N. Sf Co. and the defend- 
ant was not justified by tin? power-of -attoniey, the 
contract not having been entered into “for and on 
behalf and in the name of the plaintiff ” within the 
meaning of the power ; and that the transaction was 
cither an actual loan, or a transaction in the nature 
of a loan, for the purpose of raising money. Per 
Wilson, J., that the defendant took no title to the 
shares for two reasons, viz, : (i) because a power to 
sell is only a power to sell in the ordinary course of 
business, — i.e., for a money price; (ii) because it 
was tlie duty of the defendant, seeing that the shares 
were sold to him under a power, to see that he paid 
the price to the plaintiff or his attorney. Jumna 
Dobs v, Eckkoed , . . I. Ii. B., 9 Calc., 1 

U, Meaning of the 

word negotiate** with reference to Qovernment se- 
curities*^W, gave to A, and B, a power-of -attorney 
authorising them jointly and severally to “ negotiate, 
make sale, dispose of, assign and transfer," amongst 
pther things, certain Government securities standing 
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in his name. B, pledged the securities for an ad* 
vance of 1119,000, and at the same time execu- 
tc‘d a promissory note for the amount of the loan, 
the promissory note being signed “ B., as attorney for 
W.** In a suit by W. to recover the Goverument 
securities, — Reid, in the Court below, that the power- 
of -attorney was sutficiently wide to cover the trans- 
action ; that the transaction was a fraud on the part 
of B., but that the transferee (the defendant) had no 
notice of the fraud, and thei’cforo the plaintiff was 
not entitled to succeed. Reid, on appeal, per W kite, 
J, — (i) That the words of the power were to be road 
disjunctively, and the powers conveyed by the words 
were to bo treated as joint and several ; (ii) that even 
8up]K)8ing the word “ negotiate " to be applicable to 
tmnsacftions with Government securities (which was 
doubtful), and that such Government securities stood 
in the same position as ordinary commercial notes, 
the word “ negotiate " did not authorise B. to do more 
than put the Government securities in the market, 
or to put them in circulation in the ordinary w'ay in 
W'hich such a transaction takes place in the market, 
and if necessary to endorse them in the name of W, ; 
(iii) that the loan, which was the principal transac- 
tion, being irrecoverable from W., because unathoris- 
ed, the defendant ctmld not retain the Government 
securities, which were deposited as security for the 
loan, he not having taken the precaution to ascertain 
whether B, had authority to enter into the transac- 
tion. Per Gaeth, C. J. — That although, on the 
authority of The Bank of Bengal v. Fagan, 5 Moores 
I, A., 27, a ])ower to negotiate Government securities 
would authorise the negotiation of Government secu- 
rities by way of pledge, yet W, was entitled to a decree, 
on the ground that A. and B. had no power, under 
the power-of -attorney, to borrow money in the name 
of TT,; and that, therefore, the defendant was not 
entitled to retain the security given for the advance 
(viz., the Government promissory note). Wat bon 

V. JoNMBNJOY CooNDOo . I. 1 j. B., 8 ChIc., 934 

On appeal to the Privy Council, — Held that, with 
regard to the general objects of the [)Ower, B. had 
under it no authority to pledge, and that the lender 
of the money acipiired no title to the note as against 

W, The power-of-attorney was not in the same form 
as that in the Bank of Bengal v. Macleod, 5 Moore* a 
I, A,, 1, and Bank of Bengal v. Pagan, 5 Moore* a 
I, A., 27, not containing, in express words, power to 
indorse. Had it done so, the question would have 
been whether there was anything to prevent it from 
being a power, in the discretion of the donee of it, to 
indorse the note, and convert it into one payable to 
bearer, whenever ho thought fit to do so, for any 
purpose. It was not laid down in the judgment in 
those cases that the words used in a power-of-at- 
torney, to express its objects, are always to be con- 
strued disjunctively, though they may be so construed ; 
and there is no reason why a rule of construction, in- 
tended to aid in arriving at the meaning of the 
parties, should not be applied in construing a power- 
of-attorney as much as any other document. Jon- 
MENJOY COONDOO V, WATSON 

[I, L, B,» 10 Calc.» 901 
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12. Principal and 

agent. — Bank manager acting as private agent , — 
Transaction for benefit' of hank. — A. being in un- 
controlled management of the National Bank in 
Calcutta and purporting to act under a povrer-of -at- 
torney intended to be given to him in his private 
capacity but addressed to him as ** acting manager of 
the National Bank” by JB., a constituent of the Bank, 
without drawing any cheque on B*s account and 
simply by means of transferring in the books of the 
Bank fi,15,000 from B.'s deposit account with the 
Bank to the account of one C. who w’as indebted to 
the National Bank, purported to make an advance of 
1115,000 from B. to C., whereas, in fact, the real 
transaction amounted only to transferring the liabi- 
lity of C, to that extent from the Bank to B. Held 
that, so far as this transaction was concerned. A, could 
not divest himself of his character of Bank manager, 
and that acting as the agent of both parties he acted 
to the prejudice of B, and to the advantiige of the 
Bank, and that there was in fact a brcadi of his 
duty to B, to which the Bank was a party. Held, 
also, that A. w'as not able under the power-of- attorney 
to bind B. by consenting to any dealings by the Bank 
or C. with goods in the Bank's godowns which would 
prejudice B. Bbeb «. National Bank of India 

£19 W, B., 67 


PRACTICE. 


Col. 

1. Civil Cases , • • 


. 4517 

Adjoubnment • • 


. 4617 

Apfidavits • , • 


• 4617 

Appeal . , . • 


• 4519 

Application aftee Refusal 


. 4520 

Cause List 


, 4521 

Ceetipicate op Sale , 


. 4521 

Commissioneb fob taking Accounts 

. 4521 

Consent Decbbb 


. 4622 

Counsel's Pees • , 

• 

. 4523 

Coubts of Justice . 


, 4523 

Damages, Assessment of — 


. 4523 

Execution of Decbbb, Application 

foe— .... 


. 4523 

Execution of Deed . 


• 4523 

Extraoedinaey Jurisdiction of High 

Court, Application in— 


. 4524 

Inspection and Production of Docu- 

ments .... 


. 4524 

Intebbooatobies 


. 4424 

Leave to sue or defend , 


. 4525 

Letters of Administration 


. 4526 

Motions .... 


. 4526 

Notice, Re-issub of — 


. 4526 

Orders . . , . 


. 4526 

Paper-Books , 


. 4527 

Parties .... 


. 4528 

Payment out of Money deposited in 

Court .... 


. 4528 

Record, Documents forming— 


. 4528 

Review .... 


. 4529 

Revival of Suit 


. 4^29 

Rule to show Cause • 


. 4529 

Security for Costs . 


, 4530 

Setting down Case fob Hearing 

. 4530 


PBACTICE— confiatted. 


1. 

Civil Cases — continued. 

Col. 


Stay of Suit .... 

. 4581 


Testamentary Matters 

. 4531 


Translation of Papers 

. 4531 


Transfer of Case . . , 

. 4531 


Transmission of Documents 

. 4531 


Withdrawal of Suits or Appeals 

. 4531 

2. 

Criminal Cases .... 

. 4532 


Adjournment .... 

. 4532 


Affidavits 

. 4532 


Caution to Accused . 

. 4532 


Evidence, Mode of Recording — 

. 4532 


Judgments, Copies of — . , 

. 4533 


Record in Sessions Cases. 

. 4533 


Revision, Application fob— , 

. 4533 


Rule to show Cause 

. 4533 


Signature op Magistrate , , 

. 4533 


Transmission* of Record to High 


Court 

. 4584 


Undefended Accused 

. 4584 


See Administbation . 15 B. Xi. B., 296 

See Cases itndeb Appeal to Pbivt Coun- 
cil. — Pbactice and Peocedubb. 

See Commission — Civil Cases. 

[8 B. Ii. B., Ap., 101 
5 B. Ill, B., 252 
1 Hyde, 269 
12 B. Ii. B., Ap., 4 

See Company- Winding up— Genrbal 
Cases . . I. li. B.» 4 Calc., 704 

See CONBIDBBATION. 

[2 B. L. R., P. C., Ill 
See Counsel . . 8 B. L. B., 840 

See Damages— Me asuee and Assess- 
ment OP Damages— Tobts. 

[4 B .Ii. B., Ap., 66 
See Divobcb Act, s. 7. 

[8 B. Ii. R., O. O., 100 
1. Ii. B., 10 Bom., 422 
See Divobcb Act, s. 16. 

[9 B. Ii. B., Ap., 89 
III. B., 8 Calc., 766 
I. L. B., 6 Bom., 416 
See Divobcb Act, s. 35. 

[8 B. L. B., Ap., 4 

See Divobcb Act, s. 37. 

[I. Ii. B., 11 Calc., 354 
See Divobcb Act, s. 4)5. 

£4 B. Ii. B.,0. O., 51 
See Insolvent Act, s. 9. 

£13 B. Ii. E., Ap., 25 
See Insolvent Act, s. 29 . 2 Hyde, 150 

£Cor., 4 

See Cases undeb Insolvent Act, b. 30. 
See Inspection op Documents. 

£1. Ii. R., 1 Calc., 178 
I. Ij. B., 2 Bom., 458 
I. Ii. R., 4 Calc., 836 
I. Ii. R., 10 Calc,, 66 
1. L. B., 12 Calc., 265 
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See ISSUBS — PrB8H OB ADT»1T10I7AL 
ISSUES . . I. li. K., 4 Calc., 672 

[I. Ii. R., 6 Calc., 64 

See Lbttbeb Patent, High Couet, cl. 15. 

[4 B. !<. B. A. C., 86, 181 
9 B. L. B., 274 
5 B. B., 47 
See Libel . I. L. B., 1 Bom., 477 

See Negotiable Ikbteuments, Summaet 
Peocelueb on— . 6 B. Ii. R., Ap., 64 
[9 B. Ii. B., 441 
See Plaint— Veeittcation and Sign a - 
TDEB . . 1 Ind., Jur., N, S., 89 

[12 B. Ii. R., 36 
6 B. Ij. B., Ap., 89 
I. Ii. B., 8 Calc., 886 
See Cases undee Peive Council, Peac- 

TIOE OF— 

See Uefeeencb to Full Bench. 

[I. Ii. B., 3 Calc., 20 

See Cases unebe IUgut of Keply. 

See Bight to begin . 9 B. Ii. R., 417 
[18 B. Ii B., 142 
1 Ind. Jur., N. 8., 383 
See Sbevicb op Summons. 

[I. Ii. B., 2 Bom., 449 
See Small Cause Court, Peesidency 
Towns — Keooveby of Immoveable | 
Peopbety . I. Ii. B., 2 Bom., 91 
See Succession Act, s. 258. 

[I. Ii. R„ 1 Calc., 149 
See CansasYDEB Summons. 

See Taxation op Bill op Costs. 

[7 B. Ii. R. Ap., 60 

See Tbansfbe of Civil Case — U bound 
fob TEANdFEB . I. Ii. B., 9 Calc., 980 

See Written Statement . Cor., 8, 39 
[llnd. Jur., N.S., 39, 40 
3 B. Ii. B., Ap., 11 
2 Hyde, 89 

— in criminal cases. 

See Joinder op Chabges. 

[L Ii. B., 3 Calc., 640 

1. CIVIL CASES. 

1, Adjournment , — Failure to 

procure sufficient evidence, — Costs. — A plaiutiff failed 
in an ex parte suit to bring forward sufticieiit evi- 
dence to entitle him to a decree, and asked for an 
adjournment in order to obtain further evidence ; the 
Court grunted an adjournment on tbo terms that the 
plaiutifl should hear the whole costs of the hearing. 
Shanes v. Savage . I. Ii. B., 7 Calc., 177 

2, Affidavits . — Entitling affidavits. 

—In showing cause against a rule nisi for a manda- 
mus in proceedings under the Calcutta Municipal Act 
to obtain compensation from the Justices, the affi- 


PBACTICH— coiiWswad. 

1. CIVIL CASES — continued. 

Affidavits — continued, 

davits should be simply entitled ** In the High 
Court.** The affidavits, though wrongly entitled, 
were admitted. Justices op the Peace poe Cal- 
cutta V. Oriental Gas Company 

[8 B, Ii. B., 438 : 17 W. B., 364 

8. Affidavit on appli- 

cation to take documents out of Court. — An affidavit 
in support of an application for taking documents 
out of the custody of the Court for the purposes of 
another suit should state in what way they are mate- 
rial to that suit. Mollwo, March, & Co., v. Pbb- 
tab Chundee Singh 

[1 Ind. Jur., H. S., 283 

8, Affidavit on show- 

ing cause against motion or petition. — ^An affidavit 
intended to be used to oppose or show cause against 
a motion or p(*-tition, is filed in time, if filed, on or 
before the sitting of the Court, on the day that cause 
is in fact shown, although not tiled before the sitting 
of the Court on the day for which iioti(;e was given. 
In be Hubbuck Chund Goltcha 

[I. Ii. B., 6 Calc., 605 : 6 C. L. R., 882 

6. Affidavits on mo- 

tion. — Affidavits filed after adjournment for con- 
venience of counsel. — The Court refused, without the 
consent of the other side, to allow an affidavit in 
support of a motion to be read, which had been filed 
after an adjournment granted for convenience of 
counsel. Coobjon v. Couejon 

[9 B. Ii. B,, Ap., 10 

Neeeunjun Mookhrjbk V. OoPENDBo Nakain 
Deb . . . . 10 B. Ii. B., 67 

e. Act XVIII of 

1863 . — Verification of affidavit . — When an indivi- 
dual, who is unable to read and write, presents him- 
self to affirm solemnly or make oath to the truth of 
an affidavit, it will be sufficient, in order to meet 
the riHiuirements of section 9, Act XVIII of 1863, 
ill obtaining his verification, to allow him to affix 
his “mark** in lieu of his “signature,** and, in af- 
firming or swearing him, to vary the usual words by 
saying “mark instead of signature,'* in lieu of 
“ signature.** Anonymous . 9 W. B., 367 

7. Use of affidavits 

in motions. — Mule to show cause. — The practice is in 
motions to stay execution, and others, to put in a 
verified petition or affidavit, the cost of which is 
allowed in taxation ; hut where a rule to show cause 
had been obtained on the facts set out in tlie plaint. 
White, J., declined to refuse the hearing of the 
rule simply because no verified petition or affidavit 
had been tiled. Kbisto Mohiney Dosseb v. Rally 
Pbosonno Ghose 

[1. li. B., 6 Calc., 486 : 8 C. Ii. B., 43 

8 . — — " Non-production of 

affidavit. — Withdrawal of suit. — The plaintiff’s 
attorney being under the misapprehension that one 
of the plaintiffs, who was a material witness, was in 



( 4619 ) 


DIGEST OP CASES. 


( 4520 ) 


led, 

1. CIVIL CASES — continued. 

Af&davitS — continued, 

Bombay, when in fact ho was in England, and an 
application to consent to a commission had been 
made to the defendant’s attorney, and refused on the 
eve of the hearing, an application was made to the 
Judge in Chambers on the morning of the day fixed 
for the hearing, and supported by an affidavit, for the 
issuing of a commission and for an adjournment of 
the suit; and the Judge declining to make an order in 
Chambers, the application was renewed in Court, when 
the Judge refused to take notice of what occurred 
before himself in Chambers, and made note that the 
application for a Commission was made upon no affi- 
davit ; and as the affidavit (presented in Chambers) 
having been sent to the office of the plaintiff’s attor- 
neys tor a copy to be made and served upon the de- 
fendant, was not then in Court, the application for a 
Commission and to adjourn the hearing was refused, 
and plaintiff’s counsel not being instructed to proceed 
with the hearing, and leave to withdraw the suit 
having been also refused, the suit was dismissed. 
Seld that the Judge was wrong in refusing to post- 
pone the cast; for the production of the affidavit in 
Court, and that there was no legal ground whatever 
for the refusal to withdraw the suit, which was accord- 
ingly restored to its place in the list, and remanded 
in order to be tried. Dadabhai Naoroji & Co. v, 
80 EABJ 1 CowASJi • . 3 Bom., O. C., 55 


9 . ■ - Applicationfor de- 

cree on terms of agreement to compromise suit. — Civil 
Procedure Code^ 1882, s. 375. — After the hearing of 
the suit had begun, the plaintiffs and def(*ndants came 
to an agreement by which they settled all the; matters 
in dispute between them in the suit. The agreement 
w^as in writing, and dealt in one clause with the dis- 
jmte, the subject-matter of the suit, and in a seccjnd 
clause, with another dispute of long standing between 
the parties, with whicli the suit had nothing to do. 
The jdain tiffs subsequently objecting to consent to a 
decree being taken in terms of the first clause of the 
agreement, the defendants took out a rule nisi, (jail- 
ing on the plaintiffs to show cause why the agreement 
should not be recorded in Court, and why the Court 
should not pass a decree in accordance therewith, 
under the provisions of section 375 of the Civil Pro- 
cedure Code (Act XIV of 1382). The rule was argued 
on affidavits on either side, the plaintiffs ohj<;cting 
that, in any (;ase, the matter could not be decided on 
affidavits, but evidence must be gone into. Held that 
in the circumstances of the case, no definite proc(Mlurc 
having been enjoined by the Code, the matter might 
prop(*rly be decided on affidavits. Kuttonbut Lalji 
V. PooEiBAi . . .X 7 Born,, 304 

10. A’ppe&h’^Appeal against a co^ 

plaintiff. — Consent of parties. — By consent of parties 
the High Court allowed an appeal by one plaintiff 
against another plaintiff, and adjudicated upon their 
rights, BHAeiETHiBAi V. Baya 

[1. Ii. B., 5 Bom., 264 

11. — Respondent not 

appearing in tower Court, — Right of appeal. — An 

IV 
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1. CIVIL CASES — continued. 

Appeal — continued, 

appellant who was respondent in a lower Court of 
Appeal is not precluded, by reason of his non-appear- 
ance in such Court, from preferring an appeal to the 
High Court. Kahkishoeb Hoy t>. DHUNUNJor 

Hoy • . , . 1, 1j. B., 3 Calo,, 228 

12. ■ Right of respond- 

ent, who hoe filed cross-objections, to appeal, where 
appellant withdraws his appeal, — No leave to appeal 
should be granted to a respondent who has filed cross - 
objections, unless the Court is thoroughly satisfied 
upon affidavit that he was ready to appeal, and vrould 
have appealed within the proper time if the other 
side had not done so. Goue Haei Sanyal v. Feem 
Nath Santal 

[I. Ii. B„ 9 Calc., 736 : 12 O. X. B„ 395 

13 . - Decision showing 

grounds of judgment appealed from. — The copy of 
a decision to which reference is made by the lower 
Appellate Court for the grounds on which an appeal 
is disx) 08 ed of is not necessary at the time of filing a 
special appeal. Anonymous 

[lind. Jur.,O.S.,50 

14. — Pleaders, — CeriU 

fging grounds of appeal . — Pleaders should see that 
tlie grounds of appeal they certify to are full and 
need no addition. Ram Keisto Dbb v. Raj Chun- 
DBB SUEMAH ... 11 W, B,, 246 


Certificate of 

grounds of appeal — Vakil a party to suit. — Where a 
party appealing to the High Court is himself a 
vakil of the Court, he is not at liberty to certify his 
own grounds of appeal. Thakooe Doss Mookeejee 
V, Amebe Munbul , . . 14 W, B,, 168 

Certifying that 

ground of appeal taJeen was omitted from his notice 
by Judge. — Affidavit. — In order to satisfy the High 
Court that a point whidi the Judge omitted to notice 
was actually taken in the oral pleadings, a party may 
put in either an affidavit of some ])er 8 on who heard 
the point raised, or a copy of the petition to the 
Judge drawing attention to the omission, with his 
ord(;r thereon. Yusoof Ali Chowdet v. Fyzoon- 
ISSA Khatoon Chowbey . . 15 W. B., 296 


— Grounds of ap- 

eal argued not in memorandum of appeal. — Al- 
hough, as a rule, the Court will not permit grounds 
f appeal to be taken in argument which have not 
leen taken in the memorandum of apijeal, yet where 
. decree comes before it, which is upon its very face 
lleo-al, the Court is bound to take up tlie point itself 
,nd rectify the mistake. POEAN SoOKH Chundbb 
' Paebutty Dosseb 

n. L. B„ 3 Calc., 612 : 1 C. X. B., 404 


28 , — Application after refusaL— 

Making application to another Judge, after refused 
by one Judge to make it, — It is irregular, when an 
application has been made to one Judge of the High 
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1. CIVIL OASES— conftnuetl. 
Application after refusal— 

Court and refused, that the same application should 
be made to another Judge without stating the facts 
of the former refusal. VYTHEXmaA MuoKLLy ». 
CrrNDASAWMY Mudelly . , 8 Mad,, 21 

Cause list. — Transfer of case 
from undefended to defended board . — Costs. — A case 
entered on the undefended board can only be trans- 
ferred to the defended board on paynicut of the 
costs of the adjournment, if any, thereby occasioned. 
BlNDOOMAnnUB MitTKE V, WoOMES Ckdndeb 

Patjii 2 Hyde, 86 

Bhotetjb Chtjndbb Doss v, Chondi Cuitbn 
Mittbb . . . Bourke, O. C., 238 

20. ■ Setting down 

case in general cause list. — Mntering appearance . — 
The Court has power to order a case to be sot down 
at once in the general cause list, if tbe defendant 
enters ai)pe>irance by bis attorney before the time for 
appearance fixed in the summons has expired. When 
a defendant so apj)ears the Registrar ought so to set 
down the (^asc aa a matter of course, or at least ask 
the Judge in Chambers whether be should do so or 
not. Gumming c. Geeen . 4 B. Ii. B., Ap., 75 

21. Certificate of sale. — Vnregis- 

tered certificate of sale.^Fresh certificate of sale , — 
On 10th July 1883 the applicant bought at a 
Court- sale a portion of a house for 11385, and on 
confinniition of the sale on the 10th October 1883 
obtained tlie sale certidcate, which, however, he did 
not register. On attempting to obtain possession, 
the applicant was obstructed. He applitd for re- 
moval of the obstruction to tlu^ Subordinate Judge, 
and submitted with his application the iiurcgiatered 
certificate. Tin? Subordinate Judge rejected the ap- 
plicate »ii, on the ground that tbe certificate was not 
registei’(*d. The applicant then applied for a fresh 
certificate, whi(‘li was refused. On application to the 
High Court,-- Held that a fresh certificate dated 
the day on which it mi^Ut be granted, reciting the 
fact of the sale and the date thereof, should be given 
to the applicant, the original certificate being re- 
turned. In the mattbe op the application op 
Lakshman . . . I. L, B„ 9 Bom,, 472 

22. Grant of fresh 

eerllficate of sale to auction-purchaser while one al~ 
readg granted is in existence, — Insufficient stamp , — 
A Court having once granted a certificate of sale to 
an auction-purchaser is under no obligation to give 
hini anotiicr, in order that he may escape the penalty 
whieh he has incurred by reason of the cuu’titieate 
bt)ing insuHieiently stamped. Nanobam Motieam 
tj. Kacha Ruau. , . I. Ij. B„ 9 Bom., 626 

23. Commissioner for taking 

accounts. — Certificate of, Potoer to grant, — Mode 
of taking accounts. — The general nature of a certifi- 
cate or report — whether geneml or separate— by the 
Commissioner for taking accounts, is that it should, 
in the case of a general certificate, comprise the re- 
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suit of all the proceedings under the decree or order 
I of reference, or, in the case of a separate certificate 
or report, that it should comprise the result of some 
or one of such proceedings, and the Comt is not 
hound 1 0 consider a certificate granted by the Com- 
missioner unless lie has certified what may he re- 
garded as the result cither of the whole enquiry 
referred to him or of some branch or part of it. The 
power of the Commissioner to grant certificates, and 
of the Court to deal with motions made with refer- 
ence thereto, considered. Queere, — Whether, where a 
suit has been referred to the Commissioner for the 
purpose of having accounts taken, such accoounts in 
the absence of any direction in the decree or order of 
reference tlsit stated or settled accounts are not to be 
disturbed, should not be taken without regard to any 
previous accounts stated or settled between the par- 
I ties. Rbstomji Bubjobji v. Kessowji Naik 

[I, Ij. B., 3 Bom., 161 

24. ■ ' ■ Report of Com- 

missioner.— -Motion to discharge or vary. — Affida- 
vits, Filing of, — Memorandum of objections. — In 
moving to discharge or vary the report of the Commis- 
sioner for taking accounts, the right practice is to 
move on a memorandum of objections filed in the Pro- 
thonotary’s office, and upon the evidence taken by, 
and the proceedings before, the Commissioner, and 
not on affidavits made for the purjiose of the motion. 
In such a motion affidavits should only be filed (a) 
when ordered by tbe Court, if it desire fresh evidence ; 
or (6) by special leave of the Court for the purpose of 
advancing a fact which docs not appear on the face 
of the proceedings before the Commissioner. SUMAB 
Ahmbd V, Ismail Haji Habib 

[1. Ij. B., 1 Bom., 158 

25. ■ Notice to vary 

final report. — Limitation. — Rule of Court, ch. 6, 
el. 6 {ed. 1867). — Held that, under the rule, which 
requires that a notice to vary the report of the Com- 
missioner for taking accounts (Rule of Court, Chap- 
ter (>, jrule (3 (od. 1807) is to be made within twenty 
days after the filing of the report, the Court has a 
discretion to extend the time for making such motion. 
Hoemasji Cubsetji Ashbubneb V, RoManji CTtk- 
SETji Asubukneb . 1, Ii. B., 9 Bom., 250 

26. ' Disobedience of 

order made by Commissioner for taking accounts . — 
Attachment, Issue of — An attachment will issue to 
coiu])el a party to a suit to obey au order made by 
the Commissioner for taking accounts upon the certi- 
ficate of the Commissioner that such order has been 
maile and disobeyed, without, iu the first instance, 
making such order a rule of Court. Dhubanbhab- 
LAB Sakuabam t?. Bhau Govind , 10 Bom., 4 

27. - Consent decree.— C'/n’I Pro- 

, eedure Code, 1877, s, 375. — According to the practice 
j of the High Court, a consent decree upon a compro- 
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1. CIVIL CASP]S-*-cow^t9i»«(:{, 

Consent decree — continued, 
mise will not bo g^ranted, unless the suit be entered 
in the cause list of the Court. Pell e. Valetta 

[6 C. li. B., 464 

28. — " , Mode of con- 

sent . — The practice of the High Court at Calcutta 
on its original side in the case of decrees by consent, 
is to require the defendant in i^erson, or some one 
instructed by him, to appear in Court to consent. 
Saundbkb 0. lionANATH Paul 

[1 Ind, Jur., N. S., 395 

29, Counsel’s fees. — Costs. — Attor- 

ney and client. — Taxation. — Refreshers to counsel , — 
Rules of Courts 707, 708. — Refreshers are not, as a 
general rule, to be allowed on motion heard by affida- 
vit; but the Court hearing the motion can, in its dis- 
cretion, and if applied to for the purpose, give special 
directions allowing costs as on the hearing of a c^ase. 
In the absence of such special directions, refreshers 
should not be allowed. (UiiDEN Reach Spinning 
AND MaNUFACTUKING COMPANY V. EMPKESA OP 

India Cotton Mills Company 

[1. li. B., 12 Calc., 661 

30. Courts of Justice,— of 

Courts of Justice. — Shortening litigation. — The ob- 
ject of Courts of Justice, under the Code of Civil 
Procedure, is, if possible, to decide at one and tlie same 
time all questions which can justly be so decided and 
not to assist in unnecessarily prolonging litigation. 
PiDAYB Shikdab u. Obekooddben , 7 W. R., 87 

31 , Damages, Assessment of.— 

High Court, Otiginal Side. — Practice of Original 
Side as to assessing the amount of damages discussed. 
Manibam V. Rini Mashiuan 

[4 B, L. B., Ap., 66 

82. Execution of decree, Appli- 

tion for. — Civil Procedure Code., 1859, s. 212. — An 
application for execution of a decree need not be 
accompanied with either the original decree or a copy. 
Gunga Gobind Gooptoo V. Makhun Lall Hatteb 

[9 W. B., 362 

KhBTTUB MoHUN CHUTTOPADHTA f>. ISHUB 

Chundeb Sitema . . 11 W. R., 271 

Modhoo Dossia V. Kobin Chtjndkr Roy 

[16 W. B., 26 

83 , Copy of judg- 

ment. — A Court in executing a decree in a case which 
has been appealed to the Privy Council, should not 
receive a mere copy of the printed judgment of the 
Privy Council as if it were a decree. Joy !Nabain 
Giebb V. Goluck Chundeb Myteb 

[20 W. B., 444 

34, Execution of deed , — Motion to 

compel execution hy infant of conveyance of land . — 
Motion to compel the execution, by an infant, of a 
conveyance of land, refused on the ground that such 
an order ou such motion was virtually a decree for 

IV 
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1. CIVIL CASES — continued. 

Execution of deed — continued, 

spt^cific performance. Monomathonauth Day e. 
Aushootosh Day .... Cor., 8 

85 , Extraordinary Jurisdiction 

of High Court, Application in.-- Copies of 
'orders of lower cottr^.y.— All applications to the 
High Court, in the exercise of its extraordinary civil 
jurisdiction, should he accompanied by a copy of the 
orders of the lower Courts made in respect of the 
matter of such application, and should be present^ 
within the time allowed for the presentation of 
special appeals. In the matteb op the petition 
OP Nagappa bin IluLOAPPA . 6 Bom., A. O., 216 

33 . Inspection and production 

of documents. — CivU Procedure Code {Act XIV 
of 1882), s. 136. — Non-compliance with order for 
production of documents. — Defence struck out.— 
Where a defendant neglects to comply with an order 
for production and inspection, the Court will, although 
in the last resort, order his defence to be struck out. 
Assbnoolla Joo V. Abdool Aziz 

[I. Zt. B., 9 Calc., 923 

37, ■' — Failure to answer 

within the time limited. — Dismissal of suit. — Civil 
Procedure Code, Act XIV of 1882, Ch. X, ss. 121, 
126, and 136. — The question as to whether the Courts 
below have exercised a proper discretion in dismiss- 
ing a suit under section 13G of the (Jvil Procedure 
Code is one into which the High Couwwill not enter 
on special appeal. When interrogatories are deliver- 
ed with the leave of the Court under section 121 of 
the Civil Procedure Code, and the Court orders such 
interrogatories to be answered within ten days under 
section 126, there is virtually an order passed under 
the provision of Chapter X of the Code ; and conse- 
quently upon the party interrogated failing to comply 
with such order the Court has the ]>ower to ^jass an 
order under section 136. Lalla Dabee Pebshad v. 
Santo Pebshad . . 1. Xi. B., 10 Calc., 505 

88, Filing list of 

documents. — Suit for land. — Title-deeds. — Affidavit, 
— In a suit for possession of laud, the order that the 
party in possession do set forth a list of documents, 
is to be confined to documents other than title-deeds. 
Wliere the title-deeds arc required by the plaintifi’ 
on special grounds, as, for instance, where it is alleged 
that the defendant is a trustee for the plaintiff, those 
special grounds on which tliey are required should 
he set forth by affidavit. Heebaloll ^AHA v. Jadub 
Chundeb Chbncheby . , , • . Cor., 66 

39 . Interrogatories.— Civil Proce- 

dure Code, 1877, s. 121. — Ex parte order for interro- 
gatories. — Section 121 of the Code of Civil Procedure 
contenqilatcs (1) leave to interrogate and (2) the 
service of the interrogatories through the Court. It 
is the duty of the Court under that section to deter- 
mine whether the applicant should he allowed to 
interrogate the other side, but not to determine at 
that stage what questions the party interrogated 

7 p 2 
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1. CIVIL CASES — contUued, 

Interrogatories— cow^inwcc?. 

«hottld be compelled to answer, Wliere an ex parte 
order is made in chambers giving leave to interro- 
gate, the party ordered to answer has a right to 
come into Court to have the order set aside if the 
case is one in which interrogatories should not have 
boon allowed. When an order for the administra- 
tion of interrogatories is properly made, a party ob- 
jecting to the interrogatories administered may, at 
his peril, omit to answer the interrogatories to which 
lie objects ; but the more prudent course is to file his 
alfidavit in answer, stating in it his objections to 
answer such questioiis as he objects to. Where inter- 
rogatories are scandalous, or in any way an abuse of 
the process of the Court, the Court may interfere at 
any stage. The powers given to the Court by sec- 
tion 13(5 should not he exercised except in extreme 
cases. Sham Kishore Muedle i?. Shoshibhoositn 
Biswas 

[I. li. R., 6 Calo., 707 : 6 C. L. R., 500 

40. ' Dimc over y . — 

Ovardian ad litem. — Party for purposes of dis* 
covery. — Where a guardian ad litem of a lunatic 
defeinlaiit was made a party defendant for purposes of 
discovery, — that the discovery was not intend- 
ed to include the right to lulininister interrogatories 
to him. Wahuji Thackbusey v, Khatao Kowji 

• [I. Ii, R.. 10 Bom., 167 

41. ■ — — Cfoss-interroga^ 

lories, — Where iuterrogatories have been adminis- 
tered for the examination of a witness by one party, 
and the other party delivers cross-interrogatories, 
the latter must, if he objects to any of tlie other 
party’s (luestions, make his objections on tbe face of 
his crosH-inteiTogatones, and such ohjectioiis shall 
be argued at the hearing. Gobind Chunjder Hoy 
V . Siu Nath Shaw • . « 5 C, Ii. R., 171 

42. Evidence. — A 

party at whose instance interrogatories have been 
administered must put in the answers as part of his 
evidence if he wishes to use them at the hearing. 
Gobto Behary 1’al v. Johitr JjAll Pal 

[I Ii* R., 4 Calc., 836 : 4 C, L. R„ 164 

43. Beave to sue or defend.— 

Leave to sue. — Civil Procedure Code, 1S77, s. 
Immoveable property situate in different districts . — 
Letters Patent, cl. 12.— Plaint, Admission of. — Under 
section 19 of the Civil Procedure Code, it is not neces- 
sary to obtain the leave of the Court to sue in respect 
of immoveable property situate partly within and 
partly without the ordinary original civil jurisdiction 
of thi‘ High Court. Nabain Singh u. Ham Lall 
Mookerjre . . . I. Xj. R., 8 Calc., 370 

44. — Leave to sue.— 

Civil Procedure Code, 1877, s. 30. — tSuit by one 
creditor on behalf of others. — A suit hy one or more 
CPeditor.s tin behalf of other creditors cannot be enter- 
tained without the leave of the Court being obtained 
for its instil ution. Such leave caunot be granted at 


PRACTICE— 

1. CIVIL continued. 

heave to sue or defend— continued. 

the hearing. Oriental Bank Corporation v. 
(loBiNO Lall Seal 

[I. Ii. R., 9 Calc., 604: 13 C., h. R., 142 

45. ' Suit hrovqhi with- 

out leave. — Costs. — Where a suit was brought hy one 
legatee on behalf of himself and others without leave 
of the Court, and the plaintiff was a minor suing hy 
his next friend, the next friend was made to pay the 
costs of the suit. Geerbeballa Dabeb v. Chundek 
Kant Mookebjee . . 1. L. R., U Calc., 213 

43, Leave to defend. 

— Promissory note. Summary procedure on.— Civil 
Procedure Code, 1877, s. 633. — Power to extend time 
to defendaiit to come in and defend. — The High Court 
has power to extend the time within which a defend- 
ant, in a suit brought under Chapter XXXIX (sum- 
mary procedure on negotiable instruinents) of the 
Civil Procedure Code, can come in and obtain leave to 
defend : therefore, in a suit in which it appeared that 
the defendant resided at Peshawar, the time for 
the defendant to obtain leave from the Court to 
ap])ear and defend w'as extended to twenty-eight 
days. Gboom v. Wilson . I. L. R., 3 Calc,, 539 

47 . Iietters of administration. 

— Withdrawal of letters of administration. — False 
representation. — When letters of administration have 
been granted to the Administrator General, and suh- 
seiiuently withdrawn on a false representation, the 
Court will grant a rule calling on the executors to 
show cause why the rule should not be extended to 
the Registry of tlie Court, In the GOODS op 8be£- 
MUNTO Bbnaich Hao Imeit 

[1 Ind. Jur., N. S., 10 

48. » " — — Motions.— jBTearm^ two counsel. 

— It is not the practice to hear more than one counsel 
or vakil in support of original motions or applica- 
tions against which no cause is shown in the first 
instance. In the matter op the petition op 
Baroda Soondrbe Dassee 

[B. Ii. R., Sup. VoL, 609 : 6 W. R., Mis., 114 

49. Taking further 

evidence on hearing of motions . — Oral evidence. — Ad- 
jour ament. — There is nothing in the practice of the 
Court on the original side to prevent a Judge taking 
further evidence on the hearing of a motion either 
by alfidavit, or viva voce, and the Court may adjourn 
the hearing for that purpose. Bamasundari Dasi 
V. Ramnaeayan Mitteb . 8 B. Xi. R., Ap., 65 

50. Notice, Re-issue of.— Notice 

on respondents. — Before a notice on a res)>ondent can 
be re-issued an ap])lication must be made to the Court 
detailing the grounds on wliich it is prefenvd. Ham 
Locuun Sircar v. Prithee Ram Ckowdhrv 

[2 W. R., Mis., 37 

51. OrderB.— Order** to fie with the 

recard .” — The practice of making the order that an 
application ** be filed with the record ” condemned as 
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PHACTlCSi — continued. 

1, CIVIL CASES — continued. 

Orders — continued. 

meaningless, Nilmonee Bakebjee «. Shttrbo 
M ungala Debeb . . . . 7 W. K., 198 

Luohmke Nahain Saheb i;. Koshukee Dutt 

Jha 8 W. B., 107 

52. — — Practice of 

Courts of co-ordinate jurisdiction as to considering 
orders binding. — A District Judge has no authority, 
when hearing an appeal from a MunsiFs decision, to, 
vary or ignore the directions made hy an Appellate 
Court of co-ordinate jurisdiction, such as that of the 
Subordinate Judge. In such cases he should be 
guided hy the practice in the lligh Court where, when 
one Division Bench secs fit to give certain directions, 
any other Bench before which the case may afterwards 
come on has to keep itself within those directions. 
Beojo Soondue Gossamee V. Jug gut Ohdnj>er 

Dby 21 W. B., 199 

See Vythblinga MudElly v. Cunuasawmy | 
Mudelly . . • .8 Mad., 21 

58, Paper-books. — Preparation of 

paper-books. — Appeals to Righ Court.— \i\ appeals to 
the High Court, where the subject-matter is more 
than 1110 ,00 0, the appellant is bound to put the whole 
case (and not merely his own particular case) fully I 
before the Court in his paper-book so far as the do- • 
cuments and depositions arc concerned. And if ho 
fails to do so without very good reason, ho ought not 
to be allowed to read at the hearing anything which 
is not in the paper-book. Kuhan Doss u. Gobtnd 
Kooke 24 W, B., 143 

54. Untranslated ac- 

counts not in paper-books.— ‘Special leave. — Under 
the rul(*s of the High Court account hooks which are 
not translated and are not therefore a part of the 
paper-hook cannot be referred to in a trial without 
special leave. Mabhub Peeshab v. Fool Coomareb 
Bubeb 19 W. R., 121 

65. — — Costs of transla- 

tion of papers not included in list for paper-hook . — 
The petitioner in a regular appeal to the High Court 
should not be called u]>on to deposit the costs of 
translating, &c., any j)aper8 of which he has not fur- 
nished a list with a view to tlicir inclusion in the paper- 
book, What papers a party requires or ought to 
print is a matter which he or his vakil must, in the 
first instance, determine ; the D(q>uty R(*gistrar pre- 
paring his estimate and demanding payment accord- 
ing to the requirements made on him. La j-la Biidop 
Naeain ». Abassbk Begum . 23 W. B,, 458 

50, Omission to fur- 

nish list of papers. — Notice of estimate of cost of 
printing. — If the petitioner in a regular appeal to the 
High Court does not furnish the Deputy Registrar with 
a list of papers which he desires to have prepared and 
placed in the paper-book, that ofiic(ir ought not to serve 
him with an estimate of the cost of printing. Bho- 
GOBUTTY KoGNWAE V. ANUEAGKE KoONWAR 

[23 W. B., 459 


PRACTICE —continued. 

1. CIVIL CASES-cont/nued. 

paper-books — continued. 

57. Appeal. — Pelt- 

very of paper-hook. — Costs . — Jlule 49 of Original 
Side. — Where the respondent has not delivered paper- 
hooks, as he is allowed to do by Rule 49 of the rules 
of the High Court, Original Jurisdiction, on default 
of the appellant to deliver them, and the appellant 
docs not appear at the hearing, the appeal wdll bo 
dismissed without costs. Hurrosoonbeey Dossbb 
V. Callypubo Dittt 

[14 B. I.. B., Ap., 11 : 23 W. B., 186 

58, " ■ Parties, — JKrror in title of ap- 

peal. — Party on record hy mistake. — Objection to his 
appearance by party who caused error. — A suit was 
brought hy a minor, who appeared hy her next friend, 
and a decree was given in her favour. The defend- 
ant appealed, making the next friend alone respond- 
ent, and had the decree of the Court of first instance 
modified in his favour. The next friend appealed to 
the High Court, where the respondent objected to the 
next friend being heard, on the ground that she was 
no party to the suit. Reid that the Court would not 
entertain the objection at the instance of the party 
through whose fault the error occurred, but that tho 
judgment of the Court below should be set aside, and 
that of tho Court of first instance restored. Bhobo- 
TABiNX Debi V. Sees Ram Raul 

[I. li. B., 9 Calc., 829 

69. Adding party as 

co-appellant. — Notice, — A party should not he added 
as co-appellant without notice to the appellant. Jan- 
EiBAi V. Atmaeam Baba bay 

[8 Bom., A. C., 241 

60, — ; PajTnent out of money de- 

posited in Court. — Petition without suit. — Pay- 
ment out of Court of moneys on petition without 
suit. — Case in which an order was made on a petition 
without suit directing the payment out of e(M’taiii 
moneys paid into Court under an order entitled, in 
the matter of Florence Emily Brownlow, and Lilian 
Kate Brownlow, infants.” In the matter oe the 
PETITION OP Heownlow . I. Jj. B., 11 Calc., 219 

61 , ExecuHon of de- 

cree. — Receipt and paying over of money in satis- 
faction of decree.— If money is bronglit into Court 
under process of execution, and the party entitled to 
it or his vakil is present to receive it, the Court shall 
cause it to be paid over immediately. Mdttuyelu 
PiLLAY V. Samu Pillay . . 6 MacL, Ap., 2 

62 , ' B-eoord, Documents foil- 

ing, — Pocuments not proved. — Documents which 
have not been proved, but simply tiled in accordance 
with a usage in the iiiofussil, should not be put up 
with the record. It is the duty of a Judge to pass 
over such documents as unproved, hut it is also the 
duty of the pleader of the party, against whom they 
are intended to be used, to insist that they should 
not remain on the record at all. Kalliba Peebbau 
Dutt v. Ram Haei 

[I. I*. R., 6 Calc., 317 
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Keoord, Documente fotminQ--continued. 

68. — Remission of 

case hy Privy Council for enquiries, — Mevord to he 
forwarded with decree.—Vf\\en tlie Privy Coun<*il 
rerniia a case with directions that the Zillah Court 
may arrive at certain results hy cert-ain inquiries, the 
objects and reasons of those inquiries, as set forth 
in the judgment of the Privy Council, are part of 
tl»e judicial record, and should be forwarded to the 
Zillah Court with the decree of the Privy Council. 
GoLircK Chundbb Dutt v, Mohun Loll Sookfl 

[6 W. R., 271 

04 ^ — N Review. — Certifying review 

without good grounds . — Junior pleaders of the High 
Court should be cautious how they certify for a re- 
view, when they find that the case has been in the 
hands of members of the bar, and of pleaders more 
experienced than they, who, they ought to consider, 
have declined to certify to the review. Hottssbatj 
V. Pinto 10 W. R., 64 

Toog Oung V. Bbitish India Steam Natiga- 
TiON Company . . 24 W. R., 430 

05 , Revival of suit.— 

Procedure Code (Act X of 1877) s s. 872. — Plaint 
taken as petition to revive . — A suit was instituted 
hy the tnistee appointed under a will, against the 
executrix, for the puri) 08 e of having the trusts of the 
will carried into execution. A decree was made, and 
certain directions were given for the purpose of hav- 
ing a scheme settled, by which the trusts were to he 
carried out ; hut before the scheme was finally settled 
and approved, and while the jn'oocedings were pend- 
ing, the case was struck out of the hoard for want of 
prosecution. Subsequently, both the plaintiff and 
defendant died. The heirs of the plaintiff then 
instituted a suit against the Administrator General 
as representing the estate of the defendant for carry- 
ing the trusts into execution, and prayed that their 
suit might be considered as supplemental to the 
original one. Seld that the original suit, though no 
longer upon the hoard, was capable of revival, and 
that if no person were living whose consent might be 
obtained, or to whom notice might be given, the 
Court might give leave without any such consent or 
notice, and that the proper course to pursue was to 
Hhow the plaintiffs to amend their plaint by putting 
it in the form of a petition under section 372 of the 
Civil Pn)cednre Code, the defendant being at liberty 
to put ill any answer whi(;h he might have done if 
the proceeding had been by petition in the first 
instance. Per PoNTTYEx:, J. — Tlie words “pending 
the suit,’* in section 372, relate to a suit in which no 
final order has been made. Gooool Chunder 
Gossamkb V. Administrator General or Bengal 
[I. li. R„ 6 Calc., 726 : 5 C. L. R., 669 

66 . — Rule to show cause.— iZttle 

nisi to shoxo cause why a person should not he made 
a party defendant. — Xo grounds stated in or served 
with the rule.-^ Rule granted during hearing of 
suit. — Civil Procedure Code (Act XIV of 1882), 
t. 32. — During the hearing of a suit for recovery of 


PRACTICE— continued. 

1, CIVIL CASES— 

Rule to show oauae— continued. 

immoveable property it appeared from the evidence 
and certain documents put in, that the plaintiff had 
mortgaged his right, title, and interest to a third per- 
son, hy whom the suit was practically being carried 
on. On an application by the defendant for the 
mortgagee to be added as a party defendant, under 
tbe provisions of section 32 of the Civil Procedure 
Code, the Court directed a rule to issue calling on him 
to show cause why he should not he added as a party 
defendant or give security for costs. The rule was 
not applied for on petition or affidavit, and set out no 
grouncis for the application at all. On an objection 
^ken hy the mortgagee at the hearing of the rule, 
— Held that the grounds should have been stated on 
affidavit or havti appeared on the face of the rule, and 
that the mortgagee was entitled to know wliat he had 
to answer, and consequently, the rule being informal, 
it was discharged with costs. Kamnabain Kallia 
V. Monbe Bibee. Bamnauatn Kallia v. Gopal 
Dosa Sing . . . I, L. R,, 9 C«lc., 736 

07. Security for eoBts.— Bond to 

secure costs of appeal. — Rule nisi against obUgor, 
— Sureties. — The proper mode of proceeding to put a 
bond to secure the costs of an appeal in suit, is 
to move upon affidavits, showing a breach of the 
condition of the bond, for a rule nisi, calling upon 
the obligor and sureties to show cause why the Court 
should not order that the bond be assigned to some 
person named in the rule. Poynoe Bibbe v. Nujjoo 
Khan . I. L. R., 6 Calc., 437 ; 6 C. Ii. R., 524 

68. — Appeal. — Pover- 

ty . — More poverty is no ground for requiring an 
appellant to give security for the costs of the appeal. 
Maneokji V. Goolbai . I. Ii. R., 3 Boxru, 241 

See Seshayyangab v. Jainulavadin 

[I. li. R., 3 Mad., 66 

69. Filing copy of 

Judge^s notes . — Certificate of payment of security 
for costs . — A certified copy of the Judge’s notes not 
having been filed, and there being no certificate from 
the Prothonotary that security had been given for 
costs, the appeal was dismissed for non-compliance 
with the rules of the Court. Bhimji Gbidhab v, 
Morgan .... 8 Bom., O. C., 63 

70. ' Time for ohjecU 

ing to appeal for non-compliance with rules of Court. 
— Apjieal dismissed, as the appellants had not given 
security for costs, and as the appeal had not been 
filed within the time required hy the rules of the Court. 
It is sufficient for the respondent to object at the 
hearing of the appeal in the case of non-compliance 
with the rules of Court, and he need not apply special- 
ly to have the appeal rejected, when the memorandum 
of appeal is preferred. Mxthammadbhai Dharamsi 
V . Bhanji Topan . 8 Bom., O. C., 64 

71. Setting down case for hear- 

ing. — Civil Procedure Code, 1877, s. 135. — Trial of 
particular It should be a rule of practice that 
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PRACTICE— con/i»M<»df. 

1. CIVIL CASES— 

Setting down case for bearing— 

when an order is made under section 135 of the Civil 
Procedure Code (Act X of 1877) by the Judge in cham- 
bers, the suit should be set down for the trial of the 
particular issue as well as of the cause itself when it 
comes to a hearing before the same Judge. Ahmbd- 
BHOX HUBIBHOY 17. VUBLBKBHOY CaSSUMBHOY 

[I. Ii. B., 6 Bom., 672 

73 , Stay of suit. — Suit between 

same parties and for same 'property before Privy 
Council. — Stay of suit. — A suit should not be allowe-d 
to go on while tin appeal relating to the same pro- 
perty and between the same parties is pending before 
the Privy Council. Shbopbosun Misser v. lU- 
JBNDBR KISHORB SiNGH • . W, B., 1864, 100 

73, — Procedure . — 

Staying suit until costs of a previous suit in a foreign 
Court have been paid. — The Courts in India have no 
pow(‘r to stay proceedings in 7i suit instituted therein 
because the (iosts of a previous suit between the same 
parties brought in the High Court of Justice in 
Engluiid have not been paid. Bowles r. Bowles 

[I. Ij. B., 8 Bom., 671 

74 , Testamentary matters.— 

tamentary and probate matters. — Probate Act {V of 
the praetic(;in India in testamentary matters 
previously to Act V of 1881 w’as the same as that 
of the Ecjclesiastical Court in England, ex(;cpt so far 
as that practice might be inconsistent with the Civil 
Procedure Code. In the matter op Pitamber 
iR . • . 1. Xi. B., 6 Bom., 638 

75 , Translation of papers.— 

plication for translations. — Translations of papers, if 
required, should he applied for before the case is 
posted. Kondayxa Gaundan v. Ramasvami 
Gaunban 1 Mad., 130 

73 , Transfer of case, — Applica- 

tions under s. 4, Act 2 lX^III of 1861.— ’Suits on 
bonds, ^"c . — 111 all applications under section 4, Act 
XXIII of 1861, in suits brought on a bond or other 
document tlu; place at which the document was exe- 
cuted must be definotcly stated. Anonvmotts 

[7 Mad., Ap., 34 

77 , Transmission of documents. 

— Documents relating to security for costs of appeal, 

— Judges should not transmit to the High Court docu- 
ments used before them to make out the title of 
parties offering immoveable property as security in 
Privy Council cRses ; but should, in reporting upon 
the securities, state particulars of the documents upon 
which the title of the surety appears to be made out. 
In the matter op Ameeboonissa Khatoon 

[14 W, B., 94 

73 , Withdrawal of suits or ap- 

peals. — Withdrawal of suit. — Landlord and tenant. 
-’-’’Forfeiture for non-payment of rent. — llight to relief j 
from application in motion.— A. motion w'as made* on ■ 
summons that a suit, seeking a declaration that de- i 


PBACTI 

1. CIVIL CASES— 

Withdrawal of suits or appeals— canfo'- 

nued. 

fendants had forfeited their right to a lease by reason 
of non-payment of rent, be discontinued or dismissed. 
Held, such an application should not be made by 
motion but the defendant w'as entitled to be relieved 
from the forf(‘iiure on payment of what was due. 
Gholam Mohambd V. Calcutta Club . Cor., 67 

79, ^ — - 1 , Withdrawal of 

second appeal. — Discovery of new evidence.— ‘Re- 
view by lower Court . — Civil Procedure Code (Act X 
of 1877), s. 625.— Hiiving regard to the deeisions 
in Fanahhai v. Nathabhai, 9 Bom., 89, and Narayan 
v. Davudbhai, 9 Bom. ,288, and the uniform practice in 
accordance with tln‘m which had since obtained, and 
the practical similarity on this point of ActX of 1877, 
section 023, and Act VIII of 1859, section 370 (on 
which the cases above mentioned were deciihid), the 
High Court allowed the ajjpcllant to withdraw his 
second appeal, after it had been argued though not 
dccidetl, in order that he might apply to the lower 
Court for a review of its .itidgment on tin? ground of 
the discovery of new evidence : the ap|iellant to pay 
the re8T)ondeut*s costs of appeal. Panbu v, Devji 

[I. Ii. B., 7 Bom., 287 

2. CRIMINAL CASES. 

30 Adjournment.— if 

of trial by proclamation. — The adjournment of a 
I trial by public proclamation is irregular and objec- 
1 tionable. Anonymous . . 6 Mad., Ap., SO 

3 L AfB-davits. — Contradicting alle- 

gation in verified petition. — Important statements 
made in a verified petition to the High Court, if un- 
true, should be contradicted on affidavit. Keg. 
Kashin ath Dinkab , . 8 Bom., Cr., 126 

32 . — Showing %mnt of 

jurisdiction and error in law on merits. -1 hough 
affidavits may be used to show a want of jurisdic- 
tion in a Magistrate, even though the affidavits con- 
tradict for this purjiose the finding of the Magis- 
trate, they cannot he used as affording materials for 
reviewing the Magistrate's decision on the merits. 
Reg. « 7 . Nathalal Pitambab . 10 Bom,, 102 

33 , Caution to accused.— TFara- 

inq accused before hearing his statement. — In an alle- 
o-ation of having warned an accused person before 
taking down his statements, a Magistrate should 
state how the accused was warned. Queen i7. Dedar 
Nushyo .... 14 W, B,, Cr., 81 

Evidence, Mode of record- 

Applications under Criminal Procedure Code, 

1861, s. 196. — All applications from Judges and Ma- 
gistrate’s for bringing into operation the provisions 
of section 196 of the Code of Criminal Procedure 
should he made through the High Court. Anony- 
mous , • . . .6 Mftd., Ap»» 9 
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PB ACTICE— 

2. CRIMINAL CASKS— 

35 , Judgments^ Copies of.— 

Copies of judgmentts for pruoner8,-^Cop\e% of judg- 
ments should be made out at once without waiting 
for written applications from prisoners under sen- 
tence. In the hatteb oe Bam Chttndbe Mitn- 
DLB 9 W. B., Cr., 19 

S 0 . Beoord in Sessions cases,— 

^Proper contents of record, — There ought to be only 
one Sessions record, which should he continuous, and 
should contain accurately end consecutively the 
whole of the proceedings in the trial, including the 
examination of the accused. Queen w. Bilash 
Mobulmany . . . . 14 W. R., Cr., 46 

87. Criminal Pro- * 

cedure Code, 1861, ss. 372'-374 . — A Sessions nuthee 
should contain tlie record of the defiuice set up 
by the prisoners in the Sessions Court. Points out 
how such record is to be made up with reference to 
sections 372, 373, and 374 of the Code of Criminal 
Procedure. Queen «. Gopal Hajjam 

[16 W. R., Cr., 10 

88. Principal docu- 

ments on record in Sessions cases, — The principal 
documents in a case should be put in a prominent 
place on the record, not buried among a mass of less 
important papers in the nuthee. Queen v, Bheb- 
KUN 8 W. B„ Cr., 80 

Queen v. Button Meah , 8 W. R., Cr., 67 

See Queen v, Bboonh Shahoo alias Chunbea 
Chattbbjbb . . . 7 W, B., Cr., 112 

39 , - Revision, Application for. 

^Form of application,-^ Motion. — Application for 
revision by the High Court of an order passed in 
appeal by a Sessions Judge must be by motion. Ha- 
2ABI V. Chundz Chubn Chuokebbutty 

C10W.R.,Cr.,72 

99 , Rule to show cause.— Afoefs 

in which Mapistraie should appear to show cause, — 
Appearance through Legal Memembrancer, — When 
a Magistrate wishes to show cause against a rule 
issued by the High Court, the proper course for him 
to adopt is to apply to the Legal Remembrancer to 
cause an appearance to be made for him in Court, and 
not to address the Registrar by letter. In the 
matteb op Hueeo Soondeex Chowuheain 

[1. Xi. R., 4 Calc., 20 ! 3 C. Xi. R., 98 | 

91 . — Signature of Magistrate.— 

Warrant of commitment, — Summary trials. — The 
signature of a Magistrate to a warrant of commit- 
ment under section 303 of the Code of Criminal Pro- 
cedure, 1872, should not he affixed by a stamp. In 
summary trials under the provisions of Chapter 
XVIII of the Code of Criminal Procedure, 1872, 
the record in non-appealahle cases and the judgment 
in appealable cases must he written by the Magis- 
trate. A Magistrate In such cases is not authorised 
to depute that duty to a clerk, nor to affix his sig- 
nature to the record or judgment by a stamp. Su- 
SBAMANTA V. QuEBN . I. Xi. R., 6 Msd., 896 
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2, CRIMINAL CASES — continued. 

92. Transmission of record to 

High Court . — Record of proceedings prior to com - 
mitment , — The Magistrate's record of the proceed- 
ings prior to commitment should always be forward- 
ed to the High Court. Queen v, Kasim Ali 

[16 W. R., Cr., 67 

93. Undefended accused . — Court 

to test statements of witnesses for prosecution. — Per 
Pethebam, C, J , — Where an accused person is not 
defended, the Court should, in the interests of jus- 
tice, test the statements of the witnesses for the pro- 
secution, by questions in the nature of cross-examina- 
tion. Queen-Empbess u. Kallu 

[I. L. B., 7 All, 160 

PRE-EMPTION. 

Col 

1. Subjects of, and Tbansfebs 

EIRE TO, Pee-emption , . . 4535 

2. Right op Pre-emption . . . 4538 

3. Construction of Wajib-ul-ubz . 4547 

4. PUBOHA SB- MONET .... 4554 

6. Loss OB Waiver of Right . , 4556 

6. Miscellaneous Cases • , « 4558 

See Cases under Custom. 

See Cases under Dbcbbr — Construction 
OF Dbcbeb— Peb-bmption. 

See Cases under Dbcrbb — Form op 
Dborbb— Pbb- bmption. 

See Evidence— Civil Cases — Miscel- 
laneous Documents— Wajib-ul-urz. 

[L Ii. B., 2 All., 876 
See Guardian— Duties and Powers op 
Guardians . . I. L. R., 3 All., 487 

See Limitation Act, 1877, s, 7 (1871, 
s. 7) . . . 7W.B.,86,279 

[I. Xi. R., 1 All, 207 

See Cases under Limitation Act, 1877, 
art. 10 (1871, ART. 10). 

See Cases under Mahomedan Law — 
Pee-emption. 

See Minor — Liability on Contracts. 

[X Xi. B., 8 AIL, 437 
See Cases under Onus Peobandi— Pre- 
emption. 

Plaint— Amendment op Plaint. 

[I. Xi. B., 1 All, 663, 667, 691 
See pLBADBH— R emuneration. 

[X L. B., 1 AU., 709 
See Right op Suit— Accrual op Right. 

{ W . R. 1864, 285 
I. X. R., 2 All, 884 
X X. R., 8 All, 610, 770 
X X. B., 6 All, 187 
See Valuation op Suit— Suits. 

[3 B.X.R., Ap.,143 
X X. R., 18 Oalo., 266 
14 W. R., 228 
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PBB-EMPTION — continued, 

1. SUBJECTS OP, AND TKANSFERS GIVING 
RISE TO, PRE-EMPTION. 

— Permanently-settled estates 
in Sylhet.— XX III of 1861, s. U.-^Xxten^ 
sion of Act, — Section 14 of Act XXIII of 1861 was 
not applicable to permanently-settled estates in Syl- 
lict, nor to estates in any district of Bengal, unless 
extended thereto. Abdul Jabbl ©. Khelatchun- 
DBB Ghosb 

[1 B. I*. B., A. C., 106 : 10 W. B., 166 

2, RigBl and interest of co-Bharer 

in estate in Sylhet. — SuhttUtuUon of claimant for 
actual purchaser, — Act XXIll of 1861, s. 14, — The 
right and interest of a co-sharer iti an estatt^ in Sylhet 
being put up for sale in execution of a decree, 
the petitioner claimed the right of pre-emption under 
section 14, Act XXIII of 1861, and he was there- 
upon substituted for the actual pure baser, — Held that 
in such circumstances the Court executing a decree 
had no authority to substitute the claimant for the ac- 
tual purchaser without the consent of the latter, and 
that a party claiming a share under the section cited 
was simpily in the position of a party who, having a 
right of pre-emption, has observed the reijuisite for- 
malities to enable him to assert the right, and must 
resort to a civil suit to obtain the benefit thereof. 
The orders of the lower Courts were 8**t aside accord- 
ingly. Abdool Jaleel V, Kalee Coomab Dutt 

[6 W. B., Mis., 3 

3 , Puttadari estate,— I of 

1841, s. 2 . — A claim for pre-emption under section 3 
of Act I of 1841 was sustainable in respect of an im- 
perfect puttadari tenure. Kadib Bux v. Ram Tahul 
Bhagut 8N.W.,126 

4 , Confiscated property. — Co»- 

JUcation of property in suit for pre-emption, — A pre- 
emption suit is not barred by the fact that the 
property in suit had been the subject of confiscation. 
Sheodut Ram Tewaby v. Ramadhbee 

[1 N. W., Pt. II, p. 36 ; Ed. 1873, 93 

6. Purchaser of con-- 

Jtsoated property, — Held that a claim for pre-emption 
would not lie against the purchaser of a confiscated 
property sold by the revenue authorities. Mohamed 
V iLLAYBT-OOL-LAH KhAN V, AhMED HUSSUN KhAN 

[3 Agra, 70 

0, — - Confiscation and 

sale of rebeVs property, — Eight of co-sharers . — 
Where Government confiscates the share of a convict, 
and sells it for valuable consideration, the co-sharers 
have a right to claim such share by right of pre-emp- 
tion on such sale, and the condition in the wajib-ul-urz 
is binding on Government as much as it was on the 
original owner. Government acquiring the share sub- 
ject to the same condition as the former held it. COL- 
LEOTOB OF Futtbhpobb V, Yad Ali , 1 Agra, 88 

7^ Buildings. — Custom. — Exercise 

of pre-emption in.kotee and -Exercise of 

right of pre-emption allowed in respect of a kotee 


PRE-EMPTION — conlinved. 

1 . SUBJECT OE, AND TRANSFERS OIVING 
RISE TO, PRE-EMPTION— 

Buildings — continued, 

and golah, as it was proved that according to local 
usage and custom such propt»rties were subject to 
pre-emption. Kesho Rai «. Binayak Rai. Bina- 
YAX Rai V. Luchmhe Bai . .3 Agra, 179 

0 , . — Separate estates.— Coparcen- 

ary* Pre-emption on ground of . — Properties bearing 
separate numbers in the Collector’s rent-roll arc sepa- 
rate estates in the legal sense of ibe word “ estate,” 
implying such a separation as bars a claim to pre- 
emption on the ground of copar{!eiiary. Joobra.t 
Singh v, Tookun Singh . . 14 W. R., 476 

9 . Claim to mesne profits.— A 

claim to mesne profits due before the date on wbich 
a right to pre-emption arose cannot form the subject 
of pre-emption. Emamooddbbn Sowdagub v, 'Ab- 
DOOL SOOBHAN . . . 7 W. B„ 117 

10 . Iiease in perpetuity .—TVaiw. 

fer other than sale, — Pre-emption applies only to 
sales. A lease in perpetuity, with a rent (however 
small) resfirvctl is not a sale, and cainnot thercjfore bo 
the subject of pre-emption. Moobooly Ram v. 
JIuBBE Ram . , . . 8 W. R 

11 . Transfer by 

tion or transfer of proprietary right, — Held that a 
provision in the waJib-ul-urz securing a right of pre- 
emption to the sharers in cases of sale or mortgage 
was not applicable to transfer by lease, which was 
not such an alienation as was contemplated by the 
terms of the wajib-ul-urz, — mz,, alienation or transfer 
of proprietary right. Maniok Chand v. Bishai- 
bhub Buxhbh Singh ... 2 Agra, 99 

12 . ^ Transfer to manager on 

trust. — Alienation giving right to pre-emption,'--^ 
Where shares in a mouzah were by arrangement be- 
tween the parties made over to a manager upon trust 
to pay part of the profits to the debtors of the trans- 
ferors, and the residue of the profits to the transfer- 
ors, who bound themselves not to alienate until the 
debts were paid , — Held that it was not such aliena- 
tion as would confer on the phiintifi! a right of pre- 
emption under the wajib-ul-urz. Outab Singh v, 
Ablaxhee Koonweb . . .2 Agra, 828 

~ Alienation of chuck’ 
tenure. — Eight of sharer in zemindari , — Where a 
rcRumecl maafee “ chuck ” was aliened by the holder 
thereof, and a preferential right to take it was 
claimed by a sharer in the zciriiudari under the tenn» 
of the wajib-ul-urz agreed to by the co-sharers at tho 
time of settlement, and to which the holder of the 
chuck” was no party , — Held that such alienation 
was not an alienation of a share within the meaning 
of the wajib-ul-urz ; that the holder of the chuck ” 
could neither confer on its posi^essor a right of pre- 
emption, nor subject his estate to such right in the 
event of alienation. Shko Lall Sahoo r, Rum- 
Agra, 86 
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PB&EMPTION — 

1. SUBJECTS OF, AND TRANSFERS GIVINO 
RISE TO, PHE.EMPTION-~con<in««rf. 

14^ Exchange of property. — 

Ttamfer giving right of pre-emption,-^ Comidera* 
Uon,--'A share in a moiizah, together with the dwell- 
ing-house of the proprietor, was exchanged for a share 
and dwelling-house in another moussah. Held that 
the transaction being an exchange of property for 
property was a sale, and that the right to purchase 
the land, hut not the house, was claimable by a 
co-sharer by right of pre-emption. The consideration 
payable by the pre-emptor is the estimated value of 
the property given in exchange, and not that of the 
property claimed. Sewa Ram v. Risal CuowDnny 

[1 Agra, 144 

15, Sale and re-sale before con- 

fixxnatlon. — Transfer raUing right of pre-emption, 
— Where the decree-holder purchased the rights 
of his judgment-debtors sold at auction in satisfaction 
of his own decree, but, having received the amount of 
the decree, re-sold the jwoperty to the judgment- 
debtors before the confirmation of the sale , — Held i 
that the transaction did not amount to an alienation | 
such as would give a right to the co-sharers of the 
debtors to exercise the right of pre-emption under the 
terms of the wajib-ul-urz, Mahomed Raza Khan 
V, Jawahik Sinoh . . . .2 Agra, 1 

10, Transfer under compromise 

and decree thereon to person claiming 
evi'gtioil,-^Wajib-ul-urz . — An appeal having been 
preferred from a decree in a suit for pre-emption 
based on the wajib-ul-urz of a village, the parties to 
the suit entered into a compromise whereby the 
plaintiff- pre-emptor relinquished his claim to a part 
of the proj)erty in dispute in favour of the defeudaiits- 
vendees, and the latter admitted his claim with re- 
spect of the remainder of the property. Upon this 
compromise a decree was passed. Subsequently a co- 
sharer in the village where the property was situate 
brought a suit for pre-emption, u]K)n the contention 
that the compromise and the decree passed thereon 
amounted to a transfer to the plaintiff in the former 
suit, within the meaning of the wajib-ul-urz. Held 
tliat the suit was not maintainable. Hanuman Rai 
. Udit Nabain Rai . I. Ii. B., 7 All., 917 , 

17, Transfer by compromise.— 

Wajib-ul-urz.--^* IVanefer/*—** Sale.^*— On the Ist 
September 1881 X. and B. entered into an agree- 
ment (which was duly registered) with B. that in 
consideration of their bringing a suit for recovery of 
a 12-anna8 share in a village which B, claimed by 
light of inheritance against O., they should receive a 
moiety of the share. X. and B. found funds for the 
prosecution of two suits in respect of the share, 
which on the 5th April 1882 were compromised, B. 
getting 1 anna and 8 pies out of the 12 annas ori- 
ginally claimed by her. In that compromise B, 
stated as follows: make over 1 anna to X. 

and B. my partners, in lieu of the prosecution of the 
two cases. I, the plaintiff, shall remain in possession 
of the remaining 3 pies.** Meanwhile, on the 3rd 
September 1881, 0-, had sold 3 annas out of the 
12 annas share to M. On the 3rd April 1883, 


FRE-EIMCPTXOIV^— 

1. SUIIJECTS OF, AND TRANSFERS GIVING 
RISE TO, PRE-EMPTION— 

* Transfer by compromise — continued, 

M. brought a suit against X, and B., claiming the 
right of pre-emption in respect of the 1 anna which 
they had acquired from B. on the allegation that the 
transfer of the share had taken place on the 6th 
April 1882. This claim was based on tlie wajib-ul- 
urz of the village, which gave a right of pre-emption 
to the co-sharers of any sharer wishing to transfer ’* 
his share. Held that the compromise of tlie 6tli 
April 1882 was only a re-adjustment of the amount of 
the interest in the share between B. and X. and H,i that 
the real transfer to X. and B. was given effect to on the 
Ist Septeinher 1881 , and that this having been prior to 
the acquisition by M. of any right in the village, lie 
was not a oo-sharer at the time of the transfer ; and 
that he had consequently no right as against X. and 
B. by way of claim for pre-emption. Lachmt 
Nabain V. MANoa Dat . I. L. R., 7 AIL, 291 

2. RIGHT OF PRE-EMPTION. 

gale in execution of decree. 

— Act XXIII of 1861, 9. 14. — Share sold in execu- 
tion of decree. — A suit by a person claiming posses- 
sion by right of pre-emption, under the provisions of 
section 14 of Act XXIIl of 1861, of a share sold in 
the execution of a decree was held to be premature 
and unmaintainable. The claimant should have sued 
to set aside the order of the Court confirming the 
sale in favour of the auction-purchaser , and to have 
himself declared entitled to the pre-emption of the 
proptjrty and to be suhstituted for the auction-purcha- 
ser as its purchaser. SniB Sahai v. Tuika Ram 

[71Sr. W..97 

Property subject to condi- 
tional sale. — Time for making claim. — A party 
alleging a right of pre-emption in respect of property 
which is the subject of a conditional sale, is Ixiuiid to 
make his claim immediately on the expiry of tlu^ year 
of grace mentioned in tlie notice of foreclosure. 
Ameer Ali v. Bhabo Soondubeb Debia 

[6 W. R., 116 

20. Rights and interests of mort- 

gagee. — Share of undivided immoveable property.- 
Civil Procedure Code, 1877, s. 310. — The provisions 
of section 310 of Act X of 1877 are not applicable in 
a ease where the property sold is not a share of undi- 
vided immoveable jiroperty, but the rights and inter- 
2 sts of a mortgagee in such a share. Jaibam Das v. 
Beni Prasad . • • 1. Xi. R., 3 All., 16 

21. Co-sharer, — Sale in execution of 

share in immooeahle property. — Stranger, — Highest 
'udder. — Civil Procedure Code, 1877, s.SlO.—A co- 
harer in undivided immoveable property of which a 

share is sold in the execution of a decree does not, un- 
der section 310 of Act X of 1877, acquire the right of 
nre-euiption as against a stninger to whom such share 
lias been knocked down, by merely asserting such right 
at the time of sale and fulfilling tlie conditions of sale 
required by sections 306 and 307 of that Act. He must 
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2. RIGHT OP PRE-EMPTION— 

Co^sharer — contvmedf^ 

bid at the sale and as high as the stranger before ho can 
acquire a right of pre-emption under that section. 
Tej Singh v. Gobind Singh 

[I. L. R„ 2 All,, 860 

Hon of share in immoveable property. — Manner of 
' ‘ ' bidder. — Civil Fro- 

of sec- 
tion 310 of Act X of 1877 are not satisfied by the 
co-sharer preferring his claim to the right ofpre-emp- 
tion^beforo the property is knockedd own, and offer- 
ing to pay a sum ei^ual to that bid by the highest bidder. 
That section contemplates a distinct bid by the co-^harer 
in the ordinary manner of offering bids. Tej Singh 
V. Oobind Singh, I. L. i2„ 2 All., 850, followed. 
Hiba V, ITnab Ali Khan . I. li. B., 3 AH., 827 

23. Holder of putti- 

dari estate. — Act XXITI of 1861, s. 14. — A person 
holding a share in a puttidari estate as mortgagee was 
not in a position which gave him a right of pre-emp- 
tion, under the provisions of section 14 of Act XXlll 
of 1801, in respect of a share in the estate sold 
in execution of a decree; nor does he obtain such 
a position because a share in the estate has been put 
up for sale and knocked down to him, Dwaeka Pab- 
SHAD SiTKUL u. Kam Autab Shkul . 7 IN, W., 281 

24, Might against 

stranger. — Act XXIII of 1861, s. 14. — A share in 
the mouzah having been put up for sale in the e.xecu- 
tion of a decree and knocked down to the defendant, 
a stranger, the plaintiff, a co- sharer of the share, was 
held to be entitled, under the provisions of section 
14 of Act XXIII of 1861, to take the share. Ram 
Aittab V. Shbo Dutt . . . 6 liT, W., 243 

26. Puttidari estate.— XXIII 

of 1861, s. 14. — Sale of land for arrears of revenue. 
-^Act XVIII of 1873, s, 177.— Act XIX of 1873, s. 
188. — The provisions of section 14 of Act XXIII 
of 1861 were not applicable, where the land was sold 
in execution of a decree of a Revenue Court. Held, 
on the assumption that, where land is sold in execution 
of such a decree, a claim to the right of pre-emption 
can be preferred under the provisions of section 177 of 
Act XVIII of 1873 and section 188 of Act XIX of 
1873, that such claim can only be preferred where the 
land is a putti of a mehal, not where it is part only 
of a putti of a mahal. — Semble, that, where land which 
is a putti of a mehal is sold in execution of such a 
decree, a claim to the right of pre-emption can be 
preferred under the provisions of section 177 of Act 
XVIII of 1873, and section 188 of Act XIX of 1873. 
Nabain Singh v. Muhammad Fabuk 

[I. li. R ., 1 AIL, 277 

26. ReqLUisite of valid claim. 

—AH XXIII of 1861, s. 14. — Conditions required 
by Mahomedan law. — If a person claiming pre-emp- 
tion under the provisions of section 14 of Act XXIII 
of 1861 fulfilled the conditions of sale respecting the 
deposit of the purchase-money, the sale could not be 


PRE-EMPTION —continued. 

2. RIGHT OP PRE-EMPTION— 

Requisite of valid claim — continued, 
held void merely by the failure of the person to whose 
bid the property was knocked down also to complete 
the deposit. All that the claimant was bound to do was 
to establish that he was a puttidar within the meaning 
of the section in the estate of which the property sold 
formed part, and tintbL uc umi auh 
of sale. If he established this tlu 
firmed in his favour, unless some irregularity in pub- 
lishing or conducting the sale was shown which would 
justify the setting aside of tlie sale. The conditions 
of pre-emption under the Mahomedan law did not 
apply to a claim brought under the section. Dabbb 
Pbbsuad V. Bishbsuub Pbbshad Singh 

[6 N. W., 289 

27. Wajib-ul-urz, 

Claim under. — Conditions required by Mahomedan 
law. — Held that the person in whose favour a pre- 
ferential right of purchase is stipulated for, by the 
terms of the wajib-ul-urz, is entitled to a decree if he 
comes forward and claims his right, without unrea- 
sonable delay, after he hears that a sale has been 
made without any tender to him, although he may 
not have proved specially that be has fulfilled all the 
conditions required in the case of a claim of pre- 
emption under the Mahomedan law of Shuffa. 
Koula Put v. Mahabaj Doobex • 1 Agra, 278 

28. Act XXIII of 

1861, s. 14.— Sale of puttidari estate in execution of 
decree . — Act I of 1841, s. 2. — Might of co-sharer . — 
It was incumbent on an officer conducting a sale in 
execution of decree, of land which was a share of i 
puttidari estate paying revenue to Government, 
defined in section 2 of Act I of 1841, to take notice 
of a claim made by a person under the provisions of 
section 14 of Act XXIII of 1861, and to receive the 
purchase-money as a fulfilment of the conditions of 
the sale, subject to any question which might he raised 
by any party interested in the sale as to the claim- 
ant’s title to advance the claim. When the whole of 
the purchase-money has been paid by the claimant 
within due time, the Court executing the decree, un- 
less it is satisfied that he has no right to advance the 
claim, cannot treat the payment by him as a nullity, 
but must accept it as a fulfilment of the conditions 
of the sale respecting the purchase-money, and the 
sale is not defeasible by the failure of the bidder to 
complete the deposit of the purchase-money. The 
sale to the claimant cannot become absolute until it 
has been confirmed, and until it has become absolute 
he cannot maintain a suit for possession. If the 
claimant hss fulfilled the conditions of sale, and his 
right is clear, the Court executing the decree is bound 
to give effect to the right. Tasuduk Ah v. Muh- 
8UD Ali 0 N. W., 272 

29. Sale in execution of decree. 

— During the minority of two out of four brothers 
an ikrarnama was entered into between them to the 
effecjt that no separation was to take place without 
the consent of all, and that if one of them separated 
without such consent he was to forfeit his share of 
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PRE-EMPTION ^contimed, 

2. RIGHT OP PRE-EMPTION— 

Bale in execution of decree— 

tbe family property, and that if any one wished to 
dispose of his share he was to fjive his brothers the 
preference. One F, purchased at a private sale the 
share of Jf., one of the brothers. On this two of the 
brothers, A* and i., brought a suit against F. to 
set aside the sale as contrary to the terms of the 
ikrarnaina, and urged their claim to pre-emption. 
The suit was decreed with a stipulation that the 
purchase-money should be paid hack. This not hav- 
ing been done, F. sued JIf„ got a decree, and in exe- 
cution j)ut up for sale M*s rights and interests in the 
family estate, bought them himself, and took pos- 
session. 7'ho present suit is by A. and I. to recover 
possession on the ground that if. had no riglits and 
interests left which could be sold in execution. Meld 
that as M. had never separated, his share had not 
been forfeited, and that the only other privilege left 
tot he plaintiffs under the ikrar — viz., — pre-emption, 
could not be exercised, inasmuch as M. had not sold 
his share, the sale having been the act of the Court. 
Pbeasut Ali I?. Ashootosh Rot Sinoh 

[16 W. B., 466 

30 , Right of auo- 

Hon-purchaser as against party whose claim to pre^ 
emption is allowed. — The auction-purchaser at a sale 
in execution of a decree of a share in a puttidari 
estate seeking to establish his right as against a per- 
son whoso claim to the right of pre-emption under 
the provisions of section 14, Act XXlll of 1861, has 
been allowed, and in whose favour the sale has been 
confirmed, cannot maintain a suit for possession of 
the share, but should sue for a declaration that the 
fierson claiming the right of pre-emption has no such 
right and to set aside the sale. Faezand Ali v. 
Alihullah . • • 1. 1j. B., 1 AH., 272 

Sakgax Ram «. Sheobaet Bhagat 

[I. L. B., 3 All., 112 

31 , Condition for assertion of 

rigRt. — Wajih’Ul-urz. — Offer of property, — Moii- 
fioation that property is for sale and offers will he 
received. — Acquiescence. — In order to entitle a co- 
sharer to assert a right of pre-emption based on the 
wajib-ul-urz, there must, as a condition precedent to 
finch assertion, he a sale of a share already negotiated 
with a stranger, and a price fixed with the stninger 
by the co-sbarer desiring to sell. Tho only mode in 
which a pre-emptive claim can then he defeated is by 
proof of a distinct intimation to the co-sharer seeking 
to maintain such claim, of the contemplated sale, and 
of the price agreed to be j)aid by the stranger, of an 
ofPer to him (the co-sharer) at such price, and of his 
refusal to pui*chase. Where the sale in respect of 
which the pre-emptive claim was raised was one made 
by the Collector as Manager of the Court of Wards, 
and the Collector, before selling the property, issued 
a proclamation through the tehsildar, notifying to all 
the shareholders that the proi)erty was for sale, and 
that sharers intending to purchase should make 
c^rs , — MeH that such a notification was not a suffi- 
ciently distinct and definite notice of a negotiated and 


PRE-EMPTION -^continued. 

2. RIGHT OP PRE-EMPTION— 

Condition for assertion of vight-^continued* 

intended sale to a stranger, so as to estop co-sharers 
failing to make an offer to purchase from suhseiiuent- 
ly asserting their pre-emptive rights. Subhagt v. 
Muhammad Ishak . I. Ii. R., 6 All., 463 

32. Association of strangers in 

purchase. — Specification of interest purchased by 
each person ^ — Where two co-sharers entitled to pre- 
emption in certain villages associated strangers with 
them in the purchase of such villages and other land- 
ed property , — Meld that they must he regarded in 
the light of total strangers in respect of the whole of 
the property included in the sale-deed, and that 
a note at the foot of the sale- deed mentioning the 
interest severally purchased by each of the vendees 
would not entitle them to retain the shares respect- 
ively purchased by them, Guneshbb Lal V, Zakaut 
Ali 2 N. W., 843 

33. Joint purchase hy 

co-sharer and strangers. — Specification of interests 
taken by purchasers . — A co-shai’er of an estate sold 
liis share to F.., who was also a co-sharer in such 
estate, and to two other persons, who were not 
co-sharers, hut “ strangers,” selling it to all of them 
jointly and collectively, for one integral sum as tho 
consideration for the whole. The deed of sale speci- 
fied that each of the purchasers took a on<?- third 
share of the property sold. The co-shavers of the 
estate were entitled, on the sale by a co-sharer of his 
share, to the right of pre-emption. Meld that such 

* specification could not alter the joint nature of tho 
sale transaction or permit of its being broken up and 
treated as involving three separatt^ contracts, so as ta 
entitle R., as a co-sharer having an equal right of 
pre-emption, to resist, so far as one-third of the pro- 
perty was concerned, a claim by another co-sharer to 
enforce a right of pre-emption in respect of such sale, 
but U. must he regarded as a “ stranger ” in r(,*spe,ct of 
the whole of the property sold hy reason of having- 
associated himself with “ strangers.” Ouneshee La! 
V. Zaraut Ali, 2 N. W., 343, observed on, Manna 
Singh v, Ramadhin Singh 

[I. L. B., 4 All., 262 

34. Benami purohaser.-PMr- 

chaser not a coparcener. — Act XXIII of 1861, s, 14. 
— Where the rights of a judgiuent-dehtor in a 
puttidari estate were sold at auction in execution of 
decree, and bid for by tho son of the judgment-debtor 
who gave the name of his fath(ir-in-law to wlmm the 
property was knocked down (and who was not a 
coparcener in the estate) as tlie actual purchaser, such 
father-in-law subsequently waiving his claim as auc- 
tion -purchaser in favour of the judgment-debtor. 
Meld under section 14 of Act XXIII of 1861 that the 
property had been knocked down to a stranger, and 
that the right of pre-emption attached in favour of the 
person entitled thereto on such sale, he having done 
all that was necessary to assert his claim. Gunga 
Ram V. Moola . . . 2 N. W., 200 

86. Co*Bliarera in puttidari vil- 
lage. - claim, — In a puttidari village 



( 4543 ) 


DIGEST OK CASES. 


( 4544 ) 


PESj-EMPTION— | 

2. RIGHT OP PRE.EMPT10N--cow<tnttf*(l. 
Oo-sliarers in puttidari village — continued, 

the sharers in each piitti have a preferential claim to 
the right of pre-emption in that pntti. Mauahaj 
Singh v, Rbechook Lall . . 1 W. E., 233 

36. Co-sharers in puttidari 

estate. — Act XXIll of 1861, s. 14,-^ Stranger . — 
Purchaser at sale in execution of decree. — A share- 
holder in one putti of a puttidari estate was not a 
“ stranger ” with reference to a shareholder in 
another putti of the estate within the meaning of 
that term in section 14, Act XXIll of 18G1. Kae- 
zahi) Ali V. Alimullah . I. Ii. E., 1 AIL, 272 

Sangam Ram v. Shbobaet Bhagat 

[I. Ii. B., 3 AIL, 112 

37. Stranger s . — 

Where a share in a certain putti was sold hy the 
holder of the share to a stranger, and three persons, 
holding equal shares in the pntti, were equally en- 
tith;d under the village administration paper to the 
right of pre-emption of the share, — Held, that such 
persons were each entitled to have the sale made to 
him to the extent of one- third of the share. Maiia- 
BiE Pakshad V. Disbi Dial . I.Ii. E., 1 All., 291 

38. Act XXm of 

1801, s. 14, — Land held rent-free in zemindari . — 
Where a plot of land formerly held rent-free situate 
in a pure zemindari estate is sold at auction, — Held 
that the claim of preferential purchase under section 
14, Act XXIII of 1861, would not lie, as the estate 
was not a puttidari estate within the meaning of sec- 
tion 2, Act I of 1841. Ghooeoo Singh v. Dabee 

2 Agra, 280 

39 . Act I of 

s. 2. — Preferential right , — Where a resumed maafee 
estate comprising three puttis in an adaee mehal was 
assessed with a lump sum of Government revenue 
]>ayable through the lumbt'rdars of the adaee mehal, 
who were empowered to })roceed summarily against 
the sharers of the puttis in case of default, and to 
bring the share of the defaulter to public sale, and 
w^erc held liable to Government for jjayment of the 
revenue assessed on the three puttis, and in case of 
default their rights iu the mehal, not of tin* sharers 
of the defnulting puttis, were liable to sale for satis- 
faction of Goverunieiit demand on thost; puttis, — 
Held that the estate was not a puttidari estate 
as contemplated hy section 2, Act I of 1841, and the 
right of pre-emption given to C(v sharers of the putti 
hy that enaittmcut could not attach to it. To consti- 
tute a puttidari estate as contemplated by the 2nd 
section of the Act it w'as necessary not only that it 
should conn; wdtliiu the express terms of that section, 
hut also tliat it should he liable to the same incidents 
which attach to the estates described in the section 
hy the other ])rovi8ioii8 of the same A (4. Salki- 
Ram V, Puttsiim Ram . . 1 Agra, 186 

40 . Act I of 1S41, 

ss, 2 ami 4,- Act XXITl of 1861, ,s, 14.— Imperfect 
puttidari estate, — Might of co-sharer to pre-emption 


PEE-EMFTION — continued, 

2. RIGHT OF PRE-EMPTION-con^iiwerf. 
Co-Bharers in puttidari eBtate~co»/£a«^(2. 

against stranger,--\t appeared from the settlement 
wajib-ul-urz that the lands in a certain mouzah were 
held in the following manner,— that is to say, the co- 
sharei's had divided them into puttis, and each 
puttidar realised the rents or proceeds of his own 
8ei)arate holding, and his share of the rent of the 
common lands, and paid his own quota of revenue 
separately. Held, the tenure came within the defi- 
nition of a puttidari estate contained in section 2 of 
Act I of 1841. Ram Aijtab v. Sheo Butt 

[6 W. W., 243 

Partition of mehal, — Mode of division of property 
where there are several pre-emptors equally entitled, 
— The wajib-ul-nrz, framed in 1856, of a village con- 
sisting of several puttis or thokes, gave a right of 
pre-emption to the owners of each thoke in respect of 
property situate in every other thoke, when such pro- 
jierty was sold to any one having no share in the vil- 
lage coparcenary. The mehal suhscqucntly became 
the subject of pcrf(?ct partition under the N.-W, 1\ 
Land- Revenue Act (XIX of 1873), and one of the 
puttis was constituted a separate mehal and a new 
wajib-ul-urz w'as framed for it. Prior to the parti- 
tion, a proprietor of land both in the puttis which 
remained in the original mehal and in the pntti which 
formed the new mehal, sold property in both to a 
stranger. Thereupon a co-sharer iu the original me- 
hal brought a suit for pre-emption in respect of tho 
property situate therein which had been sold, exclud- 
ing the pro])erty situate in the new mehal. Held 
that the effect of the partition was to exclude property 
situate in the new mehal from tlic operation of tho 
wajib-nl-urz framed in 1856, and to place it under 
new conditions as to the right of pre-emption ; that 
the plaintiff could, after the separation, exiircise no 
such right against and in respect of shareholders and 
property so separated, nor could the separati* share- 
holders exercise any right of pre-emption against tho 
plaintiff and his property remaining in the mehal 
from which they had separated ; and that the suit to 
pre-empt that portion only of the jiroperty sold which 
was situate in the original mehal was maintainable. 
Durga Prasad v. Munsi, /. L, R,, 6 All., 42S ; Hula- 
siv. Sheo Prasad, I, L. It,, 6 All., 455 ; Kashi Nath 
V. Mukhta Prasad, I. L. M., 6 All,, 370 ; Motev Shah 
V. Ookli, N.-W. P., 8. 1). A., 1861, p. 506; Mam Pra- 
sad V. Buljeet Sinqh, 2 Agra, 252 ; Oomar Khan v. 
Murad Khan, N.- W. P., S. 1), A., 1865, p. 173; and 
Salig Mam v. Debi Prasad, 7 N. W., 38, referred to. 
Per Maumooh, J . — The rule of the Mahomedan Law 
that where more persons than om* owning the pro- 
perty ill virtue of which the pre-emptive right exists 
apjiear for the purpose* of suing, their rights are to 
be taken as equal per capita, with reference to the 
number of pre-emptors and not wdth reference to 
the number of tlie sliares of each pre-emj>tor in such 
property, is so consistent with justice, equity, and 
good conscience, that it must he followed in cases of 
rival suits for pre-emption under the wajib-ul-urz 
where there is nothing to show that the rival pre- 
einxitoi’B are not equally entitled. Jai Ram v. Ma- 
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Co-Bharera in puttidari continued, 

HABiH Rai. Mahabie Rai €?. Raghunawdae Rai. 
Raghiteandan Rai «. Mahabie Rai 

[I.U. B.,7 AU., 720 

42. Hindu widow with eatate 

of Inheritance.— in village.— h. 
Hindu widow holding^ by Inheritatice her deceased 
husband^ s share in a village fully represents his 
estate as regards such share, and is entitled to prefer 
a claim to pre-emption as a sliareholder in such 
village. Phulman Rai v. Dani Kuabi 

[I. li. B., 1 AU., 452 

43. — ■ Joinder of plains 

tiffs one of whom has no right to sue for pre-emp- 
tion. — Amendment of plaint. — The plaintiffs in a 
suit to enforce a right of pre-emption based on the 
wajib-ul-urs of a village, which gave the right to 
♦‘co-sharers,^’ alleged themselves to be joiiitly inter- 
ested in the village, and, in their plaint, claimed re- 
lief jointly. One of the two plaintiffs was the 
widow of a co-sharer in the village, who, at the 
time of his death, was a member of a joint Hindu 
family. Held that, inasmuch as the widow had 
only a right of maintenance out of the estate of her 
husband, she was not a co-sbarer in the village, and 
therefore had no right to claim pre*emption. Ka- 
BAE SiEGH V. Muhammad Ismail Khae 

[I. L. B., 7 All., 800 

44* — Possession of 

share of village in lieu of maintenance. — Right of 
pre-emption. — Possession for life by a Hindu widow 
of a share of a village in lieu of maintenance under 
a decree of Court does not give her such an interest 
in the share as to entitle her to enforce the right of 
pre-emption on the sale of another share of the 
village. Dila Kuaei v. Jagab Nath Kuaei 

[I. I,. B., 6 All., 17 

45 , Purchaser of share subse* 

quent to sale, — Wajih-ul-urz. — Purchaser's right 
of pre-emption. — Where there is a right of pre-emp- 
tion under the wajib-ul-urz, which a shareholder 
could claim and enforce in respect of a sale of pro- 
perty, a person purchasing the said shareholder’s 
interest in the village subsequently to the sale can- 
not claim and enforce pre-emption as his vendor 
might have done. Sheo Naraie v. Hira , 

[I. I.. B., 7 All., 635 

48, Beservation of interest by 

fhther on partition. — Right of son to pre-emp- 
tion. — Where a Hindu father maile a partition of 
his property among his sons, reserving to himself 
an interest in one village, which upon his death was 
to be divided among his sons, — Held that during the 
father’s lifetime no sou could claim a right of pre- 
emption in respect of the village so reserved by the 
father. Bam Adhbbn Paedbt v. Gooudial Pae- 
2 N. W., 434 

47 . Sale to a oo-sbarer and 

Strang^^r. — Specification of interest sold to ; 


PBB-BMPTIOH— 

2. BIGHT OP PRE-EMPTION— 

Sale to a oo-sharer and stranger— 

nued, 

stranger f and price, — Right of pre-emption of vendee 
co-sharer. — The principle of denying the right of 
pre-emption except as to the whole of the property 
sold, is that by breaking up the bargain the pre- 
eniptor would be at libcr^ to take the best portion 
of the property and leave the worst part of it with 
the vendee. The mle applies only to those transac- 
tions which, while contained in one deed, cannot be 
broken up or separated. It should be limited to 
such transactions, and the reason of it does not exist 
where the shares sold are separately specified, and 
the sale to the stranger is distinct and divisible, 
though contained in the same deed as the sale to the 
co-sharers. The ratio decidendi of Rhawani Prasad 

V. Damru, I. L. R.^B All.t[197, explained. Sheodgal 
Ram y. Rhyro Ram, N.- W. JP„ S. R. A.y 1860, p. 53, 
distinguished. Ouneshee Lai v. Zaraut Ali, 2 N. 

W. , 34Sf and Manna Singh v. Ramadhin Singh, I, L, 

R., 4 AIL, 252, dissented from. A co-sharer in a 
village conveyed by deed of sale certain land to four 
persons, three of wlioni were co* sharers in the same 
putni as the vendor. The deed contained a specifica- 
tion of the interests purchased and the considera- 
tions paid by the co-sharers and the stranger vendees 
respectively. In a suit for pre-emption by certain 
co-sbarers of the same putti as the vendor, the lower 
Apjiellate Court held that although the co-sharers- 
vendees had a pre-emptive right of the same degree 
as the plaintiffs, nevertheless they, having joined a 
stranger with them iti purchasing the property, had 
forfeited their right, and could not resist the claim 
even in respect of such portions as they had pur- 
chased under the sale-deed. Held that this view 
was erroneous, and that inasmuch as the deed of 
sale contained an exact specification of the shares 
purchased by the co-sharers-vendoes, who liad an 
equal right of purchase to that of the. plaintiffs in 
respect of such shares, and as the shares purchased 
and the consideration paid by the stranger vendee 
were also exactly B))ecified, the lower Court should 
not have decreed the claim for pre-emption as to 
that portion of the property which had been pur- 
chased by the co-sharers. Sheobhabos Rat v, 
JiACH Rai . . . 1. Ii. B., 8 All., 462 

48. Time f!rom which right 

takes effect. — Profits of property accruing be- 
tween purchase and transfer to pre-empior. — R, 
pxirchased a share in a mehal on the 3rd January 
1880 (Pous 1287 Kasli). A. sued R. and the vendor 
to enforce his right of pre-emption, and, on tlie 24th 
March, 1882 (Chait 1289 Fasli), obtained a final 
decree enforcing the right. Subsequently R., as a 
co-sharer in the melial, during 1288 Fasli, claimed 
from A,, as lumberdar of the mchal, the profits of the 
share for 1288 Fasli. Held that the pre-emptive right 
which was declared in the suit instituted by A., when 
it' was once established, existed, and must be presumed 
to have taken effect on the date when the subse- 
quently awarded sale to R. took place, and therefore 
there was no period of time during which R, was 
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8. RIGHT TO PRE-EMPTION— 

Time from which right takes effect— con- 

tinned^ 

properly in possession of the share and entitled to 
profits from A. in his cliaracfcer of lumberdar, but A. 
must be presumed to have been in possession and en- 
titled to the profits from the date of the sale to JB. 
Ajudeia V. Baldeo Singh 

[I. li. R., 7 AU., 674 

49. Bights as to period before 

transfer.— — Although a successful pre- 
emptor becomes substituted for the original trans- 
feree, and thus becomes entitled to the benefits of the 
transfer, those benefits cannot be claimed by him 
for any jMiriod antecedent to such substitution itself, 
and a pre-einptor, before his pre-emption is actu- 
ally enforced, possesses no such right in the subject 
of pre-emption as would entitle him to any benefits 
arising out of the property which he is entitled to 
take but has not yet taken. The original vendee 
cannot, whilst he is in possession, be regarded as a 
trespasser, who would have no right to enjoy the 
usufruct of the property which he has purchased, 
Uodan Singh v. Muneri Khan^ 2 Set. Rep.y 85, 
dissented from. Manik Chand v. Rameshur Mae, 
N,~W. P„ D, A., 1865, Vol II, p. 171 ; Buldeo 
Persad v, Mohun, 1 Agra, Rev,, 30 s and Ajudhia v. 
Baldeo Singh, L L. R,, 7 All., 674, followed. Dbo 
Dat 0. Ram Autab , « I, L. B., 8 All., 502 

8. CONSTRUCTION OP WAJIB-UL-URZ, 

50. Presumption of compliance 

with conditions of law. — Intention of pariieff . — 
Held that where a pre-emptive claim is based on the 
wajib-ul-urx, it is not to be assumed that the claim- 
ant of pre-emption complied with the peculiar con- 
ditions wiiich, under the Mahomedan law, are essen- 
tial to give validity to such a claim, unless expressly 
provided by the wajib-ul-urz, and the Court construing 
such contracts ought to consider the intention of tho 
parties as expressed in those contracts, and to give 
efftict to them without alteration or addition. Chow- 
DHEBB BBU LaXL V. GOOR SUHAI 

[Agra, P. B., 128: Ed. 1874, 96 

51. « Brethren.” — Sharers inputti, 

— Preferential right. — Where the wajih-ul-urz pro- 
vided that alieuatiori should be first made to brethren 
of common ancestor, and then to the other sharers 
of the Held that the brethren in whose 

favour the first right of pre-emption was secured 
must be construed to be brethren who were sharers 
in the imtti. Hub Sauai v. Jawala , 2 Agra, 31 

52. Bhai-band.— to enforce 

the right of pre-emption. — yon-joinder of vendor , — 
Mortgage, — In a suit for pre-emption it was object- 
ed by the vendee in second appeal that the vendor 
had not been made a party. Held that, whether 
the omission to make the vendor a party in a suit to 
enforce the right of pre-emption renders the suit 
unmaintainable or not, as the vendee had not been 
prejudiced by such omission in this case, the objec- 


PRE-BIVCPTIOfN’— 

3. CONSTRUCTION OP WAJIB-UL-URZ 
continued, 

Bhai-band— i 

tion taken at such a late stage of the case could not 
he allowed. Held, also, that the word “hhai-band** 
in the wajib-ul-urz in this case meant the hrother- 
hof)d of the village, and not merely those persons 
who were related by blood. S. A. No. 1054 of 1881 
decided the Ist April, 1882, referred to. Hiea Lal 
V. Uamjab . . . . 1. 1*. B., 6 AU., 57 

53, Sbikmee Bhowkayan.— Pre- 

ference to sharers in ihohe. — Sharers in village , — 
Held by a Full Bench, in concurrence with tho lower 
Court, that the proper construction of the words 
"shikmi showkayan” used in a clause of the admi- 
nistration paper was that they gave a preference to 
sharers in the thoke over those wlio were merely 
sharers in the village. Jey Mull v. Kesbbb 

[Agra, F. B., 171 : Ed. 1874, 128 

54, IntiQuaL — Absolute transfer * — 

Conditional sales and usufructuary mortgages,-^ 
Alienation, — Held on the construction of a wajib- 
ul-urz that the word ** intiqual ” not only signifies an 
absolute transfer but also applies to conditional sales 
and usufructuary mortgages. Chuttub Mull v, 
CuuTTUB Kishobb Lall . . 8 Agra, 896 

55^ Co-sharers.— j9f embers of 

joint Hindu family, — The members of a joint and 
undivided Hindu family, other than that member 
who is recorded in the Collector's book as a sharer 
in the mehal, are “ co-sharers,” for tho purposes of 
pre-emption, in the sense of the wajib-ul-urz. Gak- 
DUABP Singh v. Sahib Singh 

[I.L. B., 7 All., 184 

50, Express limitation of oper- 

ation of wajib-ul-ura.— Pme limited by agree- 
ment for pre-emption. — When by the express terms 
of a wajib-ul-urz its operation is limited to the 
period of the settlement, a right of pre-emption 
created by it cannot be (jnforced after the expiry of 
that period, unless a provision has been wade for 
that purpose, or the operation of the wajib-ul-urz 
has been extended by the agreement of the parties. 
Ruttun Singh v. Oohbao Singh 

[4 3Sr. W., 13 

57, Bight of alienation. — Hx- 

press conditions. — Held that tho conditions of the 
wajib-ul-urz do in no way confer on any person 
under disability a right of alienation which he does 
not otherwise enjoy. Radhby Pandby v, Mun- 
SABAM . - • - -2 Agra, 85 

58. - — ■■ - - — Condition that 

sharer^s consent shall be obtained, — Held, on the 
construction of the wajib-ul-urz, that the condition 
stipulating that alienations should be made with the 
consent of all the sharers did not stipulate for the 
existence of pre-einy)tion, and that the claim based 
on that was untenable. Ram Fbbshah Sahoo v. 
Bumzaneb 2 Agra, 87 

Gayadkbn V, Ramsahai . 2 Agra, Pt. II, 181 

Bubboo Doobey V. Ibhbbb • . 8 Agra, 74 
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59 , Agreement to offer property 

to co-sharers.— JIforfe of offer. — Where the terms 
of a wajib-ul-urz are that the property before sale 
to a stranger must be offered to the co- sharers, such 
offer must be made to each and every one of such co- 
sharers. BowiiUt V. Nbteam , 3 N. W., 42 

90. Preferential right of co- | 

► — Right of refusal. — Where the terms of 
the wajib-ul-urs6 recognise the right of each sharer 
to sell without the consent of the others, but limit 
that right so far as to give preference or right of 
refusal to the co-sharors, the sale to a stranger can 
only be good and valid on proof of offer being insde 
and refused by the co-sharers. Pebmesiiiikb Doss 
V. Kaikooi^ditn Singh . • .3 Agra, 3 

61. Usufructuary 

lease. Construction of — Where the wajib-ul-urz pro- 
vided that, in cases of transfer by “ sale, &c.,” the 
co-sharers would have a preferential right to the same, 

— Held that the co-sharers were entitled to claim by 
right of pre-emption to take over an usufructuary 
lease which was made for the term of eight years. 
Ahhbd Ali Khan v. Ahmed . 1 Agra, 101 

62. Shareholders, 

Right of. — Relatives, Right of. — Strangers, — One of 
the provisions in the wajib-ul-urz of n village was 
that when a shareboldcr was desirous of selling his 
share, the right of purchase should lie, first, with the 
real brother of the shareholder j secondly, with the 
nearest relatives ; thirdly, with the shareholders in 
the thoke ; and lastly, with the shareholders in other 
thokes. Held that, if a person was a near relative, 
ho fulfilled all the conditions required, and there was 
no necessity that he should belong to the same thoke 
as the vendor. Held, also, where the parties were 
Mabomedans, that the w'ife of the vendor must be 
regarded as a near relative within tin; meaning of 
the wajib-ul-urz, and that though sln^ w^as not a 
shareholder, she could not be considered a stranger, 
that is, a person who had no interest whatever in the 
family. Mahombd Tubbb v. Hujjkk alias Khitj- 
JAI 

93 ^ Partition, Effect of. — Co- 

sharers. — Village** — Effect of perfect partition 
on covenants contained in the wajib-ul-urz. — The 
wajib-ul-urz of a village contained a covenant among 
the CO- sharers that, in the event of any one of them 
selling his share, a right of pre-emption should be 
enforceable, first, by a “ near shareboldcr next, by 
a partner in the ilioke ; and thirdly, by a partner in the 
village. The village was subsequently divided into 
throe separate nudials by means of a perfect partition 
under the N.-W. P. Land He venue Act (XIX of 
1873). Held that the agreement regarding pre- 
emption remained in force after the ])artitioii. The 
term “ village,” as used in the w^ajib-nl-nrz, means a 
definite area of land with houses upon it, and does 
not necessarily imply a joint ownership of such land, 
inasmuch as after partition there may remain some 
community of iiitercbt, and things held and used in 
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3. CONSTRUCTION OF WAJIB-UL-URZ 
— continued. 

Partition, Effect of ---oontinued, 

cummon by all the inhabitants. Every one who lives 
in that area has a share in it, and may therefore be 
regarded as a “ shareholder ” within the meaning of 
the wajib-ul-urz. Goeal Singh v. Mannh Lal 

[I. Ii. B.,7 Aa,772 

94 , — Division of lands in village. 

— Right of sharer in one division to right of pre-emp- 
tion of share in another division. — The greater |K)r- 
tion of the lands of a certain village were divided 
into "tliokes,” each thoke comprising a certain 
amount of land, and the rest of the lands were held 
in common according to the interest of the co- sharers 
in the village. The wajib-ul-urz contained the follow- 
ing provision regarding the right of pre-emption : 
“ Each sharer is by all means at liberty to transfer 
his right and share, but first of all the transfer 
should be effected by him in favour of bis own bro- 
thers and nephews who may be sharers, and, in case 
of their refusal, in favour of the other owners of the 
thoke.” Held, in a suit by a sharer in one thoke to 
enforce a right of pre-emption, under the wajib-ul- 
urz, in respect of a share in another thok(j, that the 
fact that the plaintiff in common with all the sharers 
of the different thokes was a sharer in the common 
lands did not make her a sharer in the vendor’s 
thoke, and she had therefore no right of pre-emption , 
under the wajib-ul-urz. Maya Kam v. Lacuuo 

[I. L. B., 2 All., 631 

Affirmed on appeal to the Privy Council. Laohoiio 
V, Maya Ram . . . I. Ii. B., 5 All, 158 

[I-. B., 10 I. A., 1 

95 , Nearer oo^shsivev,— Mortgage 

by conditional sale. — Limitation. — Acquiescence , — 
Equitable -The two joint owners of a 2 

annas 8 pies share in a village jointly executed 
two deeds of mortgage by conditional sale, each for a 
share of 1 anna 4 pies, in favour, respectively, of 
R. and A,, co-sharers iu the villagi*, and related to 
the vendors. In 1875 the conditional sale in favour 
of R. became absolute, and he was recorded as pro- 
prietor of half the share of the vendors, and obtained 
possession theniof. In 1882 A. foreclosed his mort- 
gage, and obtained possession of the other half share. 
R. thereu]M)ii claimed the right to purchase the half 
share so acquired by A, on the allegation that he had 
a right of pre-emption in respect thereof, having be- 
come the vendee, in 1875 of the othiw half share, and 
therefore being the “ nearer co-sharer” of the ven- 
dors within the meaning of the wajib-ul-urz, and 
also h<Mug lujarcr in relationship to the vendors than 
A. The wajib-ul-urz provided that each co-sharcr 
was competent to transfer his own share, hut that, 
when making a transfer, it was incumbent on him to 
notify the same to his near co-sharer, and, on his re- 
fusal, to other sharers in the village. The lower Ap- 
pellah^ Court held that the plaintiff was estopped 
from preferring a claim to pre-emption on the ground 
that he had acquiesced in the conditional sale in 
favoui’ of the defendant, aud also that he had no right 
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8. CONSTRUCTION OP WAJIB-UL-URZ 
^continued* 

Xfearer oo-sharer — continued^ 

to pre-emption under the wajib-ul-ura. Held tha^ 
inasmuch as from 1875 to 1882 the only owners of 
the 2 annas 8 pies share were the plaintiff and 
the mortgagors, they were the only co-sharers in re- 
spect of this particular share, although there were 
other CO -sharers in the village; that the plaintiff 
must therefore he regarded as a “nearer co -sharer^* 
of the vendors than the defendant within the mean- 
ing of the wajib-ul-urz, and that as such he was en- 
titled to claim pre-emption. Seld, also, that the 
right of pre-emption which arose upon the sale was 
a new right, and not the same as that which arose 
at the time of the mortgage, inasmuch as the wajib- 
ul-urz distinctly contemplated the right of pre-emp- 
tion as arising upon the two different events of mort- 
gage and sale ; that the alleged acquiescence of the 
plaintiff pre-emptor therefore occurred at a time 
when the right claimed by him was not yet in exist- 
ence; and that consequently the claim was not 
barred. Rup Nabain ®. Awavh Pbasad 

B.,7 AU.,478 

60 , Stipulated price,— “ 

and inieresU '* — “ “ Sale'* — Exchange,-^ 

The wazib-iil-urz of a village gave a right of pre- 
emption by a clause providing that iu case of trans- 
fer by any co-sharer of his rights and interests 
(haqiyat), his partners should have a right to pur- 
chase at the same price (qi»nat) as the veudee had 
given. One' of the co-sharers transferred to a stranger 
1 biswa and G dhurs of a grove or garden in 
exchange for another piece of laud, — Reid by the 
Full Bench that this transaction was a transfer of 
liaqiyat within the terms of the wajib-ul-urz. Seld, 
also, that the plot of land which was given in ex- 
change for the 1 biswa and 6 dhurs must be con- 
sidered as a price (qimat) within the terms of the 
wajib-ul-urz. Per Mahmood, J,, that the word 
“qimat” must he interpreted in the sense given 
to it by the Mahomedati law, including not only 
money, but other kinds of property capable of being 
valued at a dehnite sum of money, and covering the 
consideration of “ sale ” as wtU of exchange as de- 
fined in sections 54 and 118 of the Transfer of Pro- 
perty Act (IV of 1882) respectively. Niamat Ali 
V, Asmat Bibi . • . I. 1j. B., 7 All., 626 
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Simple mortgage — continued, 

tion arose under the terms of the wajib-ul-urz in the 
case of a simple mortgage. The word “ intikal,*’ as 
used in Hindustani, has the broadest meaning in 
connection with “ alienation,” “ conveyance,” ‘ as- 
signment,” or “ transfer ” of rights in immoveable 
property. The word “ hakkiyat” means rights and 
interests in the legal sense of the phrase. The word 
“ rahn ” is a generic word indicating all that is in- 
cluded in the English word “ mortgage,” and is not 
limited to usufructuary mortgages, but includes sim- 
ple mortgages also. When general wonls are used in 
a document, they must be understood in a general 
sense, unless they are accompanied by any expression 
limiting or restricting their ordinary meaning, or 
unless such limitation or restriction arises from neces- 
sary implication. The words “ intikal,” “ hakkiyat,” 
and “rahn” in the wajib-ul-urz could he understood 
only in the most general sense. “Mortgage,” as 
understood in Indian law, includes simple mortgage 
as well as usufructuary, and one is as much a '* trans- 
fer of an interest in specific immoveable property ** as 
the other. A simple mortgage is a “ transfer,” be- 
ing the transfer of the right of sale. Reid, there- 
fore, by Mahmood, J., that a right of pre-emption 
accrued under the terms of the wajib-ul-urz in the 
case of a simple mortgage by a co-sbarer of his share 
to a “ stranger.” Per Beodhdbst, J., that one of the 
entries in a statement showing the transfers which 
had taken place in the village at or about the time 
the wajib-ul-urz was framed, which statement was 
connected with the wajib-ul-urz, related to a simple 
mortgage, from which it appeared that it was the in- 
tention that the co-sharers should have the right of 
pre-emption in all cases of mortgage, whether usufruc- 
tuary or otherwise, and therefore a light ^ of pre- 
emption accrued under the terms of the wajib-ul-urz 
in tbe case of a simple mortgage. Per Duthoit, J ., 
that a pre-emptive right was raised by the terms of 
the wajib-ul-urz only upon tbe occurrence of a trans- 
fer of a share in tbe property of the mebal, and a 
simple mortgage was not a transfer of property. 
Oldfield, j ,- — The word “ transfer ” used in the 
wajib-ul-urz was not intended to refer to a simple 
mortgage, but to mortgages where possession of the 
property passes to the mortgagee. Subokatan 
V , Mahipal Ktjab • , I, L. B,, 7 All., 1268 


67. Simple mortgage.— “ Trans- 

fer ** -^Mortgage, — Charge. — Act ly of 1S82 {Trans- 
fer of Propertg Act), s, 58. — The wajib-ul-urz of a 
village gave a right of pre-emption to (to-sharers on a 
transfer (intikal) by sale or mortgage (rahn) by a 
co-sbarer of “ rights and interests ” (hakkiyat). Per 
Pethbbam, C, That as a simple mortgage, as de- 
fined in section 68 of the Transfer of Property Act, 
1882, by giving a right to sell, transfers an interest 
in the property mortgaged, a simple mortgage of his 
share by a co-sharer created a right of pre-emption 
under the terms of the wajib-ul-nvz. Per Mahmood, 
J. — The circumstance that possession luid not been 
transferred to the mortgagee was one which had no 
bearing on the question whether a right of pre-emp- 

IV 


68 , — Mortgage by conditional 

Transfer ."—Transfer of Property Act, IV 
ofl882,s. 58.— A clause in the wajib-ul-urz of a village 
gave a right of pre-emption iu respect of * transfer 
by the sharers of their rights and interests by sale and 
mortgage. Reid that a deed of conditional sale of a 
share in the village, which did not transfer possession, 
was a transfer of an interest in the village, and was 
sufficient to let in the right of pre-emption. Sheo- 
ratan Knar t>. Mahipal Kuar, I, L, H., All., 258, 


followed. 


AziMAH Bibi d. Amil Ali 

[I. I*, B., 7 All., 348 


09 ^ Sale without registration 

of XvSiXiAf&Jtn-'Transfer of Property Act, IV of 1882, 

7g 
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FEE-EMPTIO]Sr-~ooiif/««e<i. 

3. CONSTEUCTION OF WAJIB-UL-UE? 
-^continued. 

Sale without registration of transfer— 

continued* 

0 , 5 ,'-^ Fraudulent omission to transfer ly reyistered 
instrument, — The wajib-ul-urz of a village gave the 
co-sharers a right of pre-cjuption in cases where any 
one of them should wish to “transfer his sliarc 
wholly or partly hy sale or mortgage.” One of the 
co-sharers entered into a transaction hy which he 
transferred the possession of his share to a stranger 
for 11300 and had mutation of names effected in the 
Kovenue Department, hut, in order to avoid the right 
of pre-emption, the parties omitted to execute or re- 
gister a deed of sale in respect of the transfer. Meld 
hy the Full Bench (Maumoop, J,, dissenting) that 
the transaction gave rise to the right of pre-emption 
within the meaning of the wajib-ul-urz. Fer Pethb- 
BAM, C. t/., that the terms of the wajib-ul-urz meant 
that if any co-sharer transferred his right wholly or 
partly, the right of pre-emption should arise ; that 
although the legal interest in the share was never 
transferred, the effect of the transaction in question 
w’as to transfer absolutely the whole right of pos- 
session from the vendor to the vendee, and that it wag 
therefore such a transfer as let in the right of pre- 
emption. Fer Stbaigiit, <7., that inasmuch as the 
defendants deliberately omitted to observe tbe neces- 
sary legal formality of a registered instrument with 
the object of defeating tbe pre-emptive right, it was 
very doubtful whether a Court of Equity would be jus- 
titled in allowing them to set up, and in giving effect 
to, a defence based upon their own intentional evasion 
of the law. Per OiiPBiExn and BBonntJEST, e7,€7.,that 
the failure of the parties to the transfer to comply 
with the requirements of section 54 of the Transfer of 
Propei*ty Act (IV of 1382), as to the manner in which 
, the transfer should be made, did not alter tbe uatm*e 
of the transaction or affect tlic fact that a sale had 
been made, and could not affect a pre-cniptor’s right 
in respect of it. Fer Mahhoop, J., that a valid 
and perfected sale was a condition precedent to the 
exercise of the i)re-cmptivc right j that in the present 
case nothing had happened which could properly bo 
termed a “ sale ” within the meaning of the wajib-ul- 
urz ; that the application for mutation of names not 
having been registered, the provisions of section 54 of 
the Transfer of Property Act prevented it from 
taking effect as a sale, or passing the ownership from 
the vendor to the vendee ; and that therefore, under 
the wajib-ul-urz, tbe right of pre-emption could not 
arise. JANKI v, Gi&japat 1. li. B., 7 All., 482 

70, Calculation of price. Mode 

of, — Proportionate share of purchase-money, — The 
wajib-ul-urz of a village contained this danse regard- 
ing the transfer of shares by sale or mortgage, viz , — 
“ Whenever a shareholder intends to transfer his rights, 
his nearest co-sharer shall be first entitled to purchase 
tbe same, and on his refusal the other sharers in 
the thoke, and ou their refusal sharers in other thokes, 
will be entitled.” S,, the })roprietor of a 4 pies share 
in one thoke and of a 9 pies share in another thoke, 
sold both shaa’os, together with a bungalow, garden, 
and factory situated on the laud comprised in the 4 


PBE-EMPTIOMT— 

3. CONSTEUCTION OF WAJIB-UL-URZ 

— continued. 

Calculation of price, Mode cSr--cmiinued, 

I fQY RIO, 000 to T, andotliers, shareholder 

in the thoke containing the 9 pit® share. D. and 
others, shareholders in the thoke containing the 4 pie» 
share, sued to obtain possession of that share and the 
bungalow, garden, and'factoi'y, claiming tbe right of 
pre-emption under the wajib-ul-urz, on payment of a 
proportionate part of the purchase-money, which they 
estimated at four thirteenths of that sum, calculating 
the numbers of pics sold. It was held (in accordance 
with tbe opinion of the Full Bench) that the plain- 
tiffs were entitled to claim the right of pre-emption 
in resi^ect of the 4 pies share to the exclusion of the 
9 pies. It was also held that the right of pre-emp- 
tion did not extend to the bungalow, garden, and fac- 
tory. Instead of adopting the ]»laintiff8* mode of 
calculating the price payable for the property claimed, 
the lower Courts should have ascertained separately 
the value of the several properties sold. Salig Bam 
V, Debi Pabshab , , , . 7 3Sr. W., 88 

4. PURCHASE-MONEY, 

71 , Apportionment of purchase- 
money, Illegality of. — A person claiming to exer- 
cise his right of pre-emption must take the bargain as 
it was made. Any ai)])ortionmcnt of the }nircha8e- 
money is altogether illegal. Mabhub Chunbeb 
Nath Biswas v, Tomee Bkwah . 7 W. R,, 210 

72, Dispute as to price. — Ar- 

rangement between vendor and vendee, — In a suit to 
establish a right of pre-emption to property which 
had been sold, in which the plaintiff alleged that the 
actual value was different from that which was retated 
in the deed of sale between tbe defendants, tbe vendor 
and vendee, — Meld that plaintiff was entitled to have 
the property at tbe price agreed upon bctw(‘en the 
vendor and tbe vendee, but not to tbe benefit of an 
nrraiigemeiit by which a portion of the price had been 
allowed to remain in the hands of the vendee that he 
might pay off a mortgage-debt. Golam Athta v, 
Joy Mungijl Singh . . 18 W. B., 485 

73 , Bights of pre-emptor.—^No/e. 

contract, — Deduction of amount recovered by vendee, 
— A pre-emptor is entitled to all tlie benefit which 
the vendee takes under the contract of sale. Meld, 
therefore, wdierc a certain sum was fixed as the price 
of the property, and such sum was paid by the vendee, 
but it was subsequently agreed between him and the 
vendor, as part of the sale- contract, that tbe vendee 
should recover for his own benefit certain moneys due 
to the vendor at the time of the sale, and the vendee 
recovered such moneys, that the pre-cinptor was 
entitled to a deduction of the amount of such moneys 
from the sum originally fixed as the price of the 
property. Tajammvl Husain v. Uba 

[I.L. B.,8All„ee8 

74 , Bad title of vendor as to 

part of property. — Fre-emptor and preferential 

^ — Certaiu persons sold an 8-anna share 
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PBE-EMFT10N--co»e»»«6(2. 

4. PURCHASE-MONEY— oow^jfwterf. 

Bad title of vendor as to part of pro- 
perty — continued, 

of a village. 0\ sued the vendors and purchasers of 
the share to enforce his right of pre-emption in re- 
spect of the sale, and obtained a decree. Af., claiming 
1 anna 4 pies of the share as his property, sued the 
vendors and purchasers of the share and Q, for 
such 1 anna 4 pics, and obtained a decree. He then 
sued the same parties to enforce his right of pre- 
emption in respect of the remainder of the share, 
that is, 6 annas « pies, claiming to pay only a propor- 
tionate amount of the price paid for the whole share. 
Keld that Af. was not bound to pay the price jmid 
for the whole share, but only the proi)ortionate amount 
of such price. Muhammad Latit o. Gobind Sihoh 
[1. L. B., 5 All., 882 

76. Amotmt of purchase-moiiey. 

— Mortgage hy conditional sale, — Reg, XVII of 
1806, s. 8, — Foreclosure. — Meld that a proceeding 
under Regulation XVll of 180(5 foreclosing a mortgage 
by conditional sale was not conclusive as to the amount 
of the mortgage-money against persons subsequently 
claiming to enforce a right of pre-emption and raising 
the question as to the amount of the purcliasc-moncy. 
Forbes v, Ameeroonnissa Begum, 10 Moore*s I. A.,, 
340, referred to. Also that, on general principles, 
a decree in a suit to foreclose a mortgage by condi- 
tional sale cannot bind a person not a party to the suit 
claiming to enforce a right of pre-emption and raising 
a similar question. Meld, also, that a person claiming 
a right of pre-emption in respect of a mortgage by con- 
ditional sale was bound to pay as the price of the 
property the entire amount due on such mortgage at 
the time it became absolute. Ashik Alt v. Mathura 
Kandu, 1, L. R., 5 AIL, 187, followed. Tawakhul 
Kai V. LachmAn Rai. Tawakhul Kai v. Shko 
Guulam . . . 1, Xi. B., 6 All., 841 

70 , Arrangement between vend- 

or and vendee as to payment of purchase- 
money. — Right of jpr exempt or to stand in the posi- 
tion of the purchaser, — A co-sharer of a village sold 
part of his share to a stranger. This sale was subject 
to a right of pre-emption created by the wajib-ul-urz 
in favour of the partners of the vendor. Only a part 
of the purchase-money was paid in cash, it being 
agreed that the balance should remain on credit, and 
be secured by two deeds in wdiich the property was 
hypothecated by the purchaser to the vendor. Meld 
that it could not be said that the partners of the vendor 
had not only the right of pre-emption, but also the 
right to be put in the same position with reference to 
all the peculiar incidents of the payment of the pur- 
chase-money as that arranged between the vendor 
and purchaser. Hihal Sikgh v. Kdkalb Sinoh 

[I. li. B., 8 All., 29 

77 , Clause in wajib-ul-urz fixing 

price in case of sale to a co-sharer. — Vendor 
and purchaser, — 8ale to a stranger for higher price, 
— Agreement running with land. — Fre-ewptor enti- 
tled to take property on payment of price fixed in wa- 
jib-ul-urz, — Furchaser entitled to recover purchase* 


P BE-EMPTIOISr — continued, 

4. PURCHASE-MONEY— 

Clause in wajlb-ul-urz fixing price in 

case of sale to a co-sharer — continued, 

money, — The wajib-ul-urz of a village contained a 
provision that any co-sharer desiring to sell his share 
should offer it to the other co- sharers before selling it 
to a stranger, and further, that, in case of sale to a co- 
sharor, the price to ho paid sliould ho calculated in 
proportion to the price for which a particular share had 
been sold in 1860. One of the co- sharers, without first 
offering his share to the other co-sharers, sold it to a 
stranger, for a price higher than that which would be 
payable according to the above-mentioned provision. 
A suit for pre-emption was brought hy a co-sharer 
against the vendor and the purchaser, and the plain- 
tiff claimed the benefit of the sale upon payment of 
a sura calculated according to the condition of the 
wajih-ul-urz relating to sales between co-sharers. 
Meld hy the Full Bench that the condition of the 
wajib-ul-urz regarding the price to be paid for the 
share was still binding on the land, notwithstanding 
the sale ; that a co-sharer was entitled to purchase tlie 
share at the price agreed before it could V>e sold 
to anyone else, and, in case of sale to a stranger, 
could call on tlie vendor and the purchaser to hand 
it over on payment of such price ; and that, if tho 
stranger vendee had paid more than was payable ac- 
cording to the wajib-nl-urz, he was entitled to recover 
it from the vendor. Akbar Singh v. Juala Singh, 
Weekly Motes, AIL, 1885, p. 226, distinguished hy 
Tybebll, J, Kaeim Bakhsh Khan v. Phula Bibi 
[I. li. B., 8 AH., 102 

7 S, Calculation of price.—- Co»g- 

nant for pre-emption. Breach of. — Suit to enforce 
covenant. — Pour brothers, on making a partition of 
their joint property, covenanted with each other 
that if any one of them, or their heirs, had to soil his 
share, he should offer to sell the same to one of the 
co-sharers. One of the brothers having died, his 
widow sold his share which she hjwi inherited with- 
out such an offer to thes surviving brothers, who 
thereupon sued her and her vendee for possession 
upon payment of what they alleged to be tlie value 
of the property, viz., R27. The Munsif found tho 
value to be greater {viz., H96), and set aside the 
sale without giving possession. The lower Ap- 
pellate Court made an order that, if plaintiffs depo- 
sited R95 in Court, their appeal would be decreed. 
The plaintiffs deposited the amount, and a decree for 
possession was given them. Meld that neither of tho 
Courts had the power to make the decrees which 
they did; and the order of tho lower Appellate 
Court to deposit the money was not binding on the 
plaintiffs, who had no right under their contract to 
an election, after the value had been ascertaincHl, 
whether they would purchase at that price or not. 
Queere, — Can a perpetual covenant as to the disposi- 
tion of laud be enforced ? Tbipooea Soondueeb v, 
JUGGEBNATH Duxx . . .24 W. B., 321 

6, LOSS OR WAIVER OF RIGHT. 

79 , Befosal to purchase.— 

tional decree, — Meld that the plaintiff, having re- 


IV 
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PHE-EMPTlON^-coii^iiiKed. 

6. LOSS OR WAIVER OF RIGHT— 

Befosal to purehase— 

fused to purchase at the suni actually given, could 
not come into Court and ask for a conditional decree, 
which 18 given in cases where a higher price than 
was actually paid has been alleged to have been paid 
to the prejudice of the pre-emptor. Kudhaba v. 
Khuman Sxwgh . . . ,1 Agra, 265 

80. -' j — - Bond fide belief 

that price stated is in excess of real price.^K 
person having a right of pre-emption does not lose it 
by refusing to purchase the property at the price at 
which it is offered to him, because he believes that 
such price is in excess of the real price, where such 
belief is entertained and expressed in good faith, 
L&jja Pkasad u. Debi Pbasab 

[I. X,. B., 3 AIL, 236 

31 , Effect of imperfect parti- 

tion on right of pre-emption. — Where there is 
iuipeifcct partition, — viz., where the land is divided, 
but the joint liability to tlic Government remains, 
and the property is not made into separate mchals, — 
the right of pre-emption is not lost. It AM Pbbshad 
V. Buljeet iSiNGH . . .2 Agra, 252 

82. Pre-emptor opposing muta- 

tion of names. — Mffect of such opposition on 
right of pre-emption. — Held that a pre-emptor is 
not ]>rocluded from claiming the property by right 
of pre-cmi>tion because he opposetl the mutation of 
names only on the ground that the vendor was not 
in possession. 1 ’eeua v, SShimbhoo . 2 Agra, 348 

33 , Insertion of names of pur- 

chaser’s sons in deed of sale. Effect of. — Ab- 
sence of intention to defraud. — Held that a preferen- 
tial right to purchase is not lost merely by the inclu- 
sion of the names of the sons of the purchaser in the 
sale-deed, if it be proved that the actual i)urchaser was 
the father, and the names of the sons were included 
in accordance with the prevailing usage, without 
any intention to defraud the other co-sharers. 
Dowjtux SiKon V. Kebab Rieoh . 3 Agra, 25 

34 , Be-sale. — JEffect of re-sale on 

right of pre-emption. — A re-sale cannot destroy the 
right of pre-emption in a property the sale of whieli 
is admitted by the vendor. L’utooabam «. 8ham 
LallSahoo . . .. .7W. B., 206 

35 , Belinquishment of right.— 

Partition of propertg sold on application of vendee. 
— Silence of pre-emptor. — Waiver. — Estoppel . — 
Subsequently to the sale of a one-third share in a 
village, the vendee applied for partition of the share. 
A co-sharer, who had a right of pre-emption in re- 
spect of the sale, made no objection to this applica- 
tion, and the partition was effected. The co-sharer 
afterwards set up a claim to pre-emption. Held 
that there was nothing in the conduct of the pre- 
emptor which could amount to estoppel, or to a 
waiver of his right of pre-emption, Motee Sah v. 
QoJeUe, H.-W. P., 8. 1). A., 1861, p. 506, distin- 
guished and dissented from ; and Bhairon Singh v. 


BBE-El!d!P7IOE[ —^oontinu^d. 

6. LOSS OR WAIVER OF mOUT^-^oontinued. 

BeliuqulBhment of right— coneianed. 

Lalman, Weekly Notes, All., 1884, p. 216, referred to 
by Mahmoop, J. Thammak Singh v. Jamal- ui>- 
PIN L Xj. B., 7 AIL, 442 

86. - - Transfer of 

property to “ stranger” — Eight of decree-holder to 
possession. — The holder of a decree enforcing a right 
of pre-emption, who subsequently to the date of the 
decree sells the property to a stranger,” and per- 
mits the latter to pay the purchase-money decreed 
into Court, docs not by sucb conduct debar himself 
from obtaining possession of the property in execu- 
tion of the decree. Eajjo v. Lalman, L L. R., 5 
Ml., 180 i and Sarju Erasad v. Jamna Erasad, 
distinguished. Kam Sauai o. Gata 

[I.Ii.B.,7AlL,107 

37. - Co-sharer 

joining relatives with him in claiming right. — Effect 
on co-sharer's right. — Stranger . — A co-sharer of au 
estate, who has a right of i)re-emption, does not, 
merely by joining with himself members of his 
family, who arc not co-sharers in such estate, in a 
suit to enforce such right, defeat such right. Manna 
Singh v. Ramadhin Singh, L L. R,, 4 All., 252, 
distinguished. BHHBEr Mal v. Nawal Singh 

[I. I*. B., 4 All., 269 

33 . ___ Forfeiture of right— Trans- 
fer by pre-emptor to stranger. -^Co-sharer in vil- 
lage. — Wajib-ul-urz. — ** Justice, equity, and good 
conscience.** — Held, applying the doctrine of the 
Mahomedan law of pre-emption, such doctrine being 
in accordance with justice, equity, and good con- 
science, that a co-sharcr in a village who had under 
the wajib-ul-urz a right to the mortgage of a share 
in such village, who, in anticipation of obtaining the 
mortgage, mortgaged such share to a “stranger'* 
(that is, a person who had not a preferential right to 
the mortgage), thereby forfeited such right. Kajjo 
V. Lalman . . . . I. E, B., 5 All., 180 

39 . Forfeiture of right .— by 

pre-emptor and** stranger** to enforce right. — Effect 
on pre-emptor^ s right, — ** Justice, equity, and good 
conscience. ** — Mahomedah law, — Held, applying the 
doctrine of the Mahomedan law of pre-emption, 
such doctrine being in accordance with justice, 
equity, and good conscience, that a co-sharer in a 
village who had under the wajib-ul-urz a right of 
pre-emption in respect of the sale of a share who 
joined a “stmnger” (that is, a person who has not 
such right) with himself in suing to enforce such 
right, thereby forfeited such right. Sheodyal Ram 
V. Bhyro Ram, N.-W. E., S, D. A., 1860, p. 53 s 
Quneshee Lai v. Zaraut All, 2 29. W„ 343 ; and 
E'akir Rawot v. Emambaksh, R, L, R., Sup. Vol,, 
35, referred to. Bhawani Peasap v. Dameit 

[X E. B., 6 AIL, 107 

C. MISCELLANEOUS CASES. 

90. Suit for pre-emption.— 

Custom and eontracl, — Eractioe . — It is the jiractice 
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FBPj-Pi MPTIOIT — ooniinued * 

a MISCELLANEOUS CASES^oit^«f»fe<Ml. 

Suit for pre-emption— 

of the Courts to allow claimH to pre-emption to be 
asserted on the grounds both of conti'act and custom 
in one and the same plaint. Nehohul «. Than 
Singh 2 MT. W., 222 

01 , — ^ Pleading right of pre-emp- 

tion. — Might pleaded in defence to suit for posses- 
sion by purchaser of co-sharer* s rights and interests. 
— A co-sharer of a village, who is in possession, cannot 
plead the existence of a right of pre-emption in de- 
fence to a suit for possession by the purchaser of the 
rights and interests of another co-sharer. Ajuduia 
Bahhsh Singh u. Ahab Ali Khan 

[I. li. R., 7 All., 892 

92. Want of opportunity to 

exercise right. — Conditions essential before 
alienation. — Held that the plaintiff, who had a pre- 
ferential right to purchase, and had no op))ortunity 
offered him, had a right to enforce those conditions, 
a comidiance with which was essential Ixjfore alien- 
ation to others. Abdoollah Khan n. Ameebun 

[I Agra, 274 j 

PBELIMIISrARY INQUIRY. 

Bee CbIMINAL PBOCEEBrNGS. 

[9 W. B., Or., 54 

Bee Criminal Procedure Code, 1882, s. 
851 (1872, s. 104; 18G1-09, s. 20G). 

[14 W. B„ Cr., 20 

Bee Magistrate, Jitrisdiction of — Com- 
mitment TO Sessions Court. 

3 B. Ii. B„ A. Cr„ 47 

PREBOGATIYB OP THE CROWN, 
STATUTE lilMITINO— 

Bee SuFREME Court, Bombay. 

[8 Moore’s 1. A., 468, 488 

PRESCRIPTION. 

Col. 


1. Claim TO Prescription . . . 4560 

2, Easements 4660 

(g) Generally .... 4560 

(6) Houses 4561 

Land 4662 

Money Allowance . . . 4663 

>) Office 4564 

(/) Collection of Revenue , . 4564 

(//) Light and Air . . . 4664 

{h) Right of Way . . . 4564 

(?) Right to Water , . . 4571 


Bee Grant— Power to Grant. 

[6 Bom., A. C., 1, 23 

See Cases under Limitation Act, 1877, 
s. 26 (1871, s. 27). 

See Possession — Evidence of Title. 

[I. Ii. R., 1 Bom., 592 


PRESCRIPTION— oonfia« 0 c). 

1. tJjAm TO PRESCRiraiON. 

1 . . Aaaertion of right. Form of. — 

Election in alternative caw.— The right assorted in 
a claim founded on prescription should he strictly 
and clearly defined, and cannot be based on rights 
which are inconsistent. When a party is called 
upon by the Court to elect which branch of a double 
case ho will proceed with, the election must be 
distinct and clear, and such as will hind him and will 
show accurately on the face of the record the claim 
(if any) which is abandoned. Buoy Keshub Roy 
V. Obhoy Churn Ghosb . , 16 W. R., 198 

See Dhunput Singh Bahadoor o. Kaeain 
Pbrshad Singh . . . 20 W. R., 94 

2. EASEMENTS. 

(a) Generally. 

2 . Prescription Act.— Zafo of 

mofussil of India. — The English Prescription Act 
does not apply to the mofussil of India. Joy Pro- 
KASH Singh v. Amber Ally * 9 W. R., 91 

3 , Easements, Iiaw of.— Applic- 

ability of, to British subjects in India. — Civil 
law, — The law of easements in England, being derived 
from the 'civil law, has no peculiarities to debar its 
being applied to British subjects in India. CuL- 
LIANDOSS KIEPARAM V. CLEVELAND 

[2 Ind. Jur.,0. S.,15 

4 , Foundation of prescriptive 

rights. — Presumption of grant. — Prescriptive rights 
are founded on the presumption of a grant from 
long-continued unintcrruptiMl user and enjoyment as 
of right. Chunder Jaleah ». Ramohtjrn Moo- 
RERJEB . . . . 15 W. R., 212 

5 Easement, how created,— 

User. — Easement creating damage to servient tene- 
ment. — A grant, either express or implied, in prescrip- 
tion, is necessary to establish an easement. Conclusive 
evidence is required to prove an easement the result 
of which is great damage to the servient tenement, 
Witliout an uninterrupted user there can be no claim 
to an easement, Zumeeb Au v. Dooegauun 

[1 W. R., 230 

0, Long possession, --Uwr, — Pre- 
sumption of Long and undisturbed user or 

possession confers title by prescription, because it 
is presumed to be founded on title, Gooroo Pfbshad 
Roy V. Bykunto Chunder Roy . 6 W. B., 82 

Permissive posses- 
sion.— -To constitute a right by prescription, the pos- 
session must have been as of right. Mere permissive 
possession cannot be the basis of right by prescription. 
Askar o. Ram Maniok Roy 

[5 B.L. R., Ap., 12 : 13 W. R., 344 

o. Right of user. — Andent and 

uninterrupted right. — A party claiming the right of 
user by prescription over the property of another 
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must show not only tliat the right ha43 existed from 
ancient days, hut also that it has been exorcised as of 
right, and has not been interrupted. Mallik Ja- 

WAD-tTL-HTJQ V, BAM PbASAD Das 

[ 8 B.I..B., A. C.,281 

9 . — Period creating right.— ITss#* 

as creating prescriptive title. — It was formerly held 
that no fixed period had been laid down to create a 
right by prescription. Kbishna Mohan Mookeejbk 

t. Jagannath Boy Jugi . 2 B, Ij. B., A. C.» 323 

Rupcbandba Ghosb V. Bupmanjabi Dasi 

[3 B. li. B., A. a, 326 : 12 W. B., 274 

Booega Chuen Paul v, Peaeeb Mohun 

[9 W. B., 283 

Buoy Kbshub Roy c. Obhoy Chuen Ghose 

[16 W. B., 198 

10. ' ’ Uninterrupted en- 

joyment. — Bom, Reg, V of 1827, s. 1, cl. 1, — Seld 
that uniuterrujited enjoyment for a period of more 
than thirty years was necessary in order to acquire a 
title by prescription to an easement in the mofussil of 
the Bombay Presidency ; the law applicable to such 
cases being Regulation V of 1827, section 1, clause 1, 
and that Act XIV of 1859 had made no alteration in 
this respect. Anaji Dattushbt v. Mobushbt Ba- 
pusuBT . . 2 Bom., 364 : 2nd £d., 334 

Rambhau Baphsebt V. Beai Baptjshet 

[2 Bom., 362 : 2nd Ed., 333 

11 . • — — — User, — Cases prior 

to Limitation Aety 1871, — Prior to the passing of the 
Limitation Act, 1871, iu order to give rise to an case- 
ment by prescription over immoveable property in the 
island of Bombay it was necessary for a plaintiff 
claiming such an casement to prove twenty years’ 
uninterrupted user of it. Naeotam Bapu v. Gan- 
pateav Pandueang . . 8 Bom., O. C., 69 

The period was fixed by the Limitation Act, 1871, 
section 27, at twenty ycar^ and that provision has been 
continued iu the present liimitation Act, section 26. 

12 . Alterations In property.— 

Severance of tenements, — Continuance of easement 
'without grant. — If the alterations which a man makes 
in his property before alienation of any part of it are 
palpable and manifest, and in their nature permanent 
changes in the disposition of the property, so that 
one part thereof becomes dependent on another, the 
purchaser of either part must take the land either bur- 
dened or benefited, as the case may be, by the qualities 
thus attached thereto. On a severance of tenements, 
an casement iu its nature continuous would pass by 
implication of law without any words of grant. 
Ashtdool Kussool V. Jhoomuch Singh 

[24 W. B., 345 

{h) Houses. 

13. — IiOBS of easement.— I>i.v(?o»- 

tinuance of user, — Bulling down house. — Where the 
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liOBB of eaBement — continued, 
house, the right of easement to which was claimed, 
was not and had not been in existence for several 
years, nor was the intention shown of rebuilding it 
within a reasonable time, — Held that the right of 
easement which is acquired by prescription and en- 
joyment, and continues so long as the person enjoy- 
ing it continues the enjoyment and shows an inten- 
tion to continue it, had thus hccii lost by discontinu- 
ance ; and that by the destruction of the tenement 
the servitude had been extinguished, and the plaintiff 
had no right to maintain the suit for the right of 
easement. Teeka Ram v. Doobga Pbeshai) 

[1 Agra, 106 

Kaleb Dass Banebjee V, Beoobttn Mohttn 
Doss . . . .20 W. B., 185 

' ' Long-oontinued tiser of 

house as house of prayer. — Public right,— K 
thatched house, which had been used by the proprie- 
tor of the land whereon it stood as a house of prayer 
for himself, family, neighbours, and the public, hav- 
ing been blown down, a brick-built one was erected 
in its stead by public subscription and maintained for 
the same purpose. After the proprietor’s demise 
his heirs claimed the right and title to the house. 
Held tliat the consent of the proprietor, added to 
the long use of the house by the public, entitled the 
public by way of implied grant to the occupation of 
the same as a house for prayer, and the jdaintiffs 
could not succeed. SuYBOO Shaikh Dukjbb v. 
Futteh Shaikh Duejbb , • 15 "W*. B., 605 


(c) Lakh. 

15 . ■ .. Title by prescription.— 

verse possession. — Queers, — Whether a title to land 
can be gained by prescription without adverse pos- 
session. Raj Naeain Dutt v, Gouemonee Dos- 
ses ...... 6 W. R., 215 

10 . Immemorial use of land for 

burial ground. — Right of zemindar, — Where a 
piece of land has been used from time immemorial 
by the inhabitants of a mohulla for the purpose of 
burying their dead, such use excludes any claim to 
exclusive possession by the zemindar which inter- 
feres with that use. Mohun Lall v, Nooe Ah- 
MUD . . . .IN. W., Ed. 1878, 202 

17 . Bight to land for stall in 

market. — In a suit to recover possession of a piece 
of land on which defendant had erected a stall for the 
sale of commodities on market days, it was held that 
defendant’s right of resort to the market as a member 
of the public did not warrant his having a stall 
located in a particular spot, and that the latter right 
ctmid only be acquired either by grant or by pre- 
scription. Ham Makick Roy v, Asgur 

[11 W. PU, 112 
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13 , Intervention of owner after 

title lost by lapse of time. — Where a proprietor 
of certain land lost all title to it through the opera- 
tion of the Statute of Limitations, but subsequently 
intervened and held it for a year or two twenty- 
eight years before action brought, while Regulation 

V of 1827 M^as in force, it was held that ho could 

not rely on this possession to defeat the stattite, but 
must show affirmatively that this intervention was 
rightful and in virtue of proprictorsh^ip, and such as 
to supersede the previous prescriptive right acquired 
against him. Hah Chandba bin Madhavbay 
V. Abaji 1 Bom., 64 

19 . Right to watan.-”^o)». Reg^ 

V of 1827 i 8. i, ol. — Uninterrupted possession , — 
The plaintiff in 18C1 sued to recover his share in a 
watan. The defendants had been in actual possession 
of it from 1811 to 1830, when the Government 
attached the watan and enjoyed its revenues till 
1845. In 1846 it was restored to the defendants. 
Meld that the defendants had uninterrupted posses- 
sion for more than thirty years, under clause 1 of 
section 1 of Ucgulatiou V of 1827. Lado Lakshu- 
MAN V. Kbisunaji Sabashiv . 6 Bom., A. C., 41 

(d) Monet Allowance. 

20. Allowance attached to here- 

ditary ofS.ee. — Bom. Reg. V of 1827. — Immove^ 
able propertg. — An annual allowance for palki liaq 
to the lu)ld(^r of the hereditary office of desai paid by 
Government out of the laud revenue of a ])articular 
pergunnah to successive desais for upwards of thirty 
years was held not to create a proscriptive title, as 
such money payment was not “ immoveable property'* 
within the meaning of Bombay Regulation V of 
1827, section 1, clause 1. Government of Bombay 
V. Desai Kullianeai Hakoomutrai 

[14 Moore’s I. A., 651 

21. Annual allowance,— 

mmed grant . — For upwards of a century the holders 
of an inam had paid an annual allowance to the par- 
ties represented by the appellants, plaintiffs below. 
Held (Tucker, J.y'jiissentiente) that the recipients 
had acquired a good title to the allowance by pre- 
scription, and that an original grant for a sufficient 
consideration must be presumed. Biiavani v. 
Hasan Miya . . . .1 Bom., 45 

22. Continued voluntary pay- 

ment.— Sow. Reg. V of 1827 y s. l.^Chirda haqs. 
— Acquisitive prescription. — A prescriptive right to 
have a yearly payment made by Government to a 
private individual cannot be accpiired by reason of a 
continued series of voluntary payments made to him 
by Gov(*rnment extending over a i)eriod of more 
than thirty years. Thus where Government X)aid a 
yearly sum of R32-4-6 to a chirda liaqdar, by whom 
no services in return were rendered, from the year 
1818 to 1860, and then discontinued such j)ayment 
to the heir of the last holder, it was held that such 
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Continued voluntary payment— 

yearly payments gave the haqdar no prescriptive 
rights against Government. Collector Of Surat 
«. Daji Jooi ... 8 Bom., A. C., 166 

23. Allowance not incidental 

to hereditary ofSiQe.^Bom. Reg. V of 1827y s. 
I, cl. i.— In considering, with reference to prescrip- 
tion, whether an allowance (not being incidental to 
an hereditary office) is or is not immoveable property, 
the High Court has generally followed the test — 

Is or is not the allowance a charge upon land or 
other immoveable property ?" Where an allowance 
by Government was neither incidental to an hereditary 
office nor a charge upon immoveable property, and was 
not supported by a grant from Governinent, the en- 
jojnncnt of it for thirty years did not create a j>re- 
scriptive title to its continuance under Regulation 
V of 1827, section 1, clause. 1. Government of 
Bombay v. Gasvami Sjiri Giebharlalji 

[9 Bom., 222 

24. Fixed permanent allow- 

ance. — Grant. — Immoveable propertg, — Nihandha, 
— Hindu lain. — The right to receive annually a fixed 
peinnancnt allowance payable out of the revenues of a 
temple is “ nibandha, and must be r»‘garded as im- 
moveable property under the Hindu lew; but this 
rule could not enable tlie right to be acquired by i)re- 
seription, Laksumandas Bhagatbamji v. Mano- 
UAB Ganesh Tambekae . 1. 1j. R., 10 Bom., 149 

(e) Office. 

26. Religious office held by 

successive appointees.— Row. Reg. V of 1827, 
s.lycl. 1 . — When a religions office with lands at- 
tached th(?reto was hcild by several gurus in succession, 
each holding such office by virtue of an appointment 
made on his accession, it was held that no pro])rie- 
tary right cuuld he acquired by such gurus in the 
ofiice or lands against the ])atron or owner, by pre- 
scription, as such a case did not come within the 
meaning of clause 1 of scjctioii 1 of Regulation V of 
1827. Tvatat Svami v. Anuanta Charanti. 

[6 Bom., A. C., 132 

(J) OOLLECTION OF REVENUE, 

28 , Joint kabuliatdars.— FafcZtt- 

sive collection hg one habuliatdar for more than 30 
years. — Wliere a kabnliatdar collected Government 
revenue for more than thirty years, the kabuliat be- 
ing signed each year by his co-kabuliatdar as well an 
by himself, it was held that by so doing he had not, 
under the circumstances, acquired a prescriptive 
right to collect tluj revenue to the exclusion of his 
co-kabuliatdar. lUru Ram Parbhu v. Visaji 
Chanbo Saktanbkae . 8 Bom., A. O., 182 

(g) Light and Air. 

27 . Iiight and air. Right to.— 

Basements to dwelling-house . — Use as a dwelling^ 
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Iiight and air, Bight to — continued, 
house. — To acquire by proscription a right to the 
uni!iteiTuj)ted access of light and air through the 
windows of a dwelling-house, it is sufhclcnt that the 
building in respect of which the right is claimed has 
assumed the appearance and outward aspect of a 
dwelling-house for more than twenty years Wore the 
time of the commencement of the suit, though not 
completed or used as a dwelling-house for the full 
pei’iod of twenty years before that time. When a 
building is so far completed as to show an intention 
to use it as a dwelling-house, with certain windows or 
openings for light and air, from that time it Iwcomes 
the duty of those who arc concerned in preventing a 
prescriptive right to the access of light and air from 
arising in respect of such windows, to take steps 
to cliallengo and hinder the acquisition of such 
right. rjRANJivAN Das Uaejivan Das v . Mata- 
BAM Samal Das . ... 1 Bom.^ 14B 

28. - Ancient lights . — 

Ancient lights cannot be obstructed by the owner of 
the adjacent land building on it, so as to obscure the 
light and air always enjoyed. Whether the party 
has or has not other windows on another side of his 
premises is immaterial. PueanMudduck v, Ooday 
Chand Mullick ... 3 W. B., 29 

Mahomed Hossbin v . Jaedb Ali . 4 W. B., 23 

20, — Might to have 

windows closed. — Invasion of privacy^ comfort^ and 
ventilation. — If the plaintiff’s privacy was invaded, 
and the defondant could not establish his right by 
long usage, the former was entitled to have the win- 
dows closed, and the latter could not be allowed to 
oiien new windows* merely because the comfort and 
ventilation of his own building would be increased. 
Goob Dabs v. Manohub Dabs « 2 Agra, 269 

30 . Presumption of 

lost grant,^ Positive and negative servitudes . — 06- 
structions.^2 3 Will. IV., c. 71 . — In a suit to 
remove an obstruction to the enjoyment of light and 
air and for damages, — Held by Mabeby* J., that in 
cases where English law is applicable, the law of 
prescription is that existing in England prior to the 
passing of the Prescription Act. Although the en- 
joyment of light and air as of right for upwards of 
thirty years is evidence from which an enjoyment 
from time immemorial may be presumed, yet inas- 
much as the period of legal memory is about 700 
years, t?ie claim by prescription in this country is 
defeated by the fact that English law has only been 
introduced here for about 200 years. Whore an case- 
ment has been enjoyed for upwards of twenty years-, 
the presumption of a grant is a question of fact, and 
not of law. Distinction drawn between positive and 
negative servitudes. Held by Peacock, C. J , — A 
right to air may be acquired by express grant, but it 
cannot be acquired merely by presumption arising 
from user, whether the presumption is a presumption 
of prescription or not. The only amount of light 
which can be claimed by prescription or by length 
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of enjoyment, without an actual grant, is such an 
amount as is reasonably necessary for the coiiveriionb 
and comfortable habitation of the house. The unin- 
terrupted enjoyment of light for twenty years ac- 
quiesced in by the owner of the servient tenement 
raises a presumption of right which, in the absence 
of any evidence to rebut it, ought to Ixs acted upon 
by those who have to determine the facts. Such 
presumption is one of law, and not of fact. Heldhy 
Noeman, J.— Servitudes are known and recognised 
both in Hindu and Mahomedan law. A right to the 
unobstructed access of light is not a property or in- 
terest in the light itself, nor a right to be enjoyed in 
or over the soil of the adjacent owner. By analogy 
to the law of limitation, an atlverse and uninter- 
rupted use of an easement for twenty years confers 
a right to it : therefore, wlicre the access of light and 
air through tho windows of a house has been enjoyed 
for twenty years, and there is nothing to rebut tho 
presumption of title, the law implies an obligation on 
the part of an adjoining owner not to interru})t tho 
free access of netiossary light and air through such 
windows. Bageam v , Khbtteanath Kabeobmah 
[3B.L,B..O.C.,18 

31. Knowledge and 

acquiescence . — 2 ^ 3 Will. XV,, c. a suit 

for enforcing tho removal of an obstruction to the 
alleged right of the plaintiffs to the light and air 
through certain windows in a room of a house conti- 
guous to the house of the defendants, it was proved 
that the plaintiffs had purchased tho premises in 
1847, and that tho building of the room in which the 
windows in question were had been subsequently 
commenced in 1849 ; and the Judge of the Court 
below found on the evidence that the room and 
windows had been completed and in use for a period 
of twenty years prior to the date of suit. May 18th, 
1870; that tlic plaintiffs had enjoyed the light and 
air through the windows for a period of twenty years 
without any intermption by the defendants ; and it 
being proved that the defendants had by buildings 
obstructed the light and air coming to the plaintiffs’ 
windows, he granted an injunction commanding the 
defendants to take down so much of the wall as rose 
to the height of more than five feet above the level 
of the plaintiffs’ floor, and restraining them, tlie 
defendants, from continuing their building above the 
height of five feet. Held, on appeal, per Couch, 
C. J . — By tho English law before the Prescription 
Act (which is the law governing the case), the pre- 
sumption of a grant, in the case of a claim to the 
access and use of light for a building, was a presump- 
tion of fact, the presumption being founded on the 
consent or acquiescence of the owner of the servient 
tenement. Acquiescence implies knowledge, and 
knowledge may be presumed where the owner is in 
possession. There must be knowledge for tw^enty 
years, at any rate; if the knowledge were for a 
lesser period, whether there was a grant would be a 
question of fact, and no presumption could arise. 
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The question of whether or not there was ^knowledge 
is one preliminary to tho consideration whether or 
not a grant is to be presumed, ffeld on the evidence 
that there had been no knowledge on the part of the 
defendants during the whole time, and therefore there 
had not been a twenty years* enjoyment of the light 
and air with their acquiescence, lleld per Mabeby, 
J. — The presumption of a lost grant is one of fact. An 
uninterrupted user for twenty years would be evi- 
dence from which, taken with other circumstances, it 
might be inferred that a grant had existed. No 
** patiemtia,** or “ submission *' on the part of tho 
defendants being shown so as to constitute an ac- 
knowledgment of the existence of the right of the 
plaiiitiifs to the light and air, the defendants were 
entitled to succeed. Bhhban Mohan Bankejkb 
V. Elliott . • . . 6 B. li. B., 85 

Held on appeal to tho Privy Council, that the law J 
of prescription ap^dicable to India was the English law 
previous to the passing of the Prescription Act, 

2 & 3 William IV,, Cap. 71. In order to establish a 
right to light and air, an uninterrupted user of at 
least twenty years, with the acquiescence of the owner 
of the servient tenement, must be shown. In a suit 
to restrain the defendants from obstructing the light 
and air through certain windows of a house belong- 
ing to the plaintiffs, it was shown that tho enjoyment 
of the alleged right began on 14th April 1850, tho 
windows then being in a sufficiently finished state to 
create the right. In March 1870, the plaintiffs 
received notice from the defendants of their inten- 
tion to erect a building which w^ould have the effect * 
of obstructing the passage of light and air through 
the plaintiffs* windows. The building was actually 
commenced on 23rd March 1870, but it was not 
actually raised to such a height as to amount to an 
obstruction until some days after the twenty years 
had elapsed. Held that there was not an enjoy- 
ment for twenty years with the acquiescence of the 
defendants such as entitled the plaintiffs to maintain 
the suit. Qumre, — Whether proof of constructive 
knowledge on the part of the defendants would not 
be sufficient to show their acquiescence. Elliott 
V . Bhoobun Mohttn Boneejek 

[12 B. B. B., 406 : 19 W. B., 104 
Ij. B,, I. A., Sup. Vol., 176 

32. Act IX of 1871, 

s. 27. — Hnjoyment “ as of right ’* — Unity of posses- 
sion. — The Hnglish prescription Act (2^3 Will. 
IV.f c. 71), s, 3. — Grant independent of user. — In a 
suit to restrain the defendant from obstructing the 
access of light and air through certain windows of 
the plain tiff *8 house, it appeared that both tho tene- 
ments had formerly constituted the joint property of 
a Hindu family, and that in 1835 a partition took 
place among the various members composing it, by 
which the tenement in the occupation of the plaintiff 
became separated from that occupied by the defend- 
ant; that the latter property w'as, in 18G0, pur- 
chased by the plaintiff jointly with one Q,, but under 
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the purchase the plaintiff took solo possession thereof ; 
that in 18C7, however, he relinquished it in favour of 
G. in pursuance of an award, wherein it was found 
the plaintiff had no right or title thereto ; and that 
in 1870 it was purchased by the defendant, who, in 
1871 and 1872, erected the obstructions complained 
of by the plaintiff. Held that though, in tho interval 
between 1860 and 1867, tho plaintiff had not such 
an estate in the servient tenement as to constitute 
unity of title in him to the two tenements, and 
thereby extinguish all easements betw’ecn them, yet 
the unity of possession in the plaintiff during that 
period excluded the operation of section 27 of Act 
IX of 1871, as tho enjoyment during that time 
was not "of right.** Semhle,— In order that tho 
enjoyment should be "of right,** there must be an 
adverse exercise of it as against the servient holder. 
Act IX of 1871 does not exclude other modes than 
therein provided of acquiring an easement by enjoy- 
ment. In tliis case, applying the law of proscription 
in force in Calcutta prior to 1871, which was tho 
English law previous to the passing of 2 & 3 William 
IV., Cap. 71, a grant might be implied independently 
of user : and under tho circumstances of the case, tho 
plaintiff was entitled to such right to easements of 
light and air as can bo inferred from enjoyment,— 
a right to restrain the defendant from committing 
any act whereby the access of light or air should bo 
so diminishiHl as with respect to air to prove a nui- 
sance or injurious to health, and writli respect to light 
to render the house unfit for comfortable habitation. 
Modhoosoodun Dey V. Bibsonath 

[16 B. Ii. B., 861 

33. ■ — - Ancient lights.’-— 

Hnlargement of window. — Ohsiruction. — Notice.— 
Delay. — Mandatory injunction. — Where a person, 
who has a right to light from a certain window, 
opens a now window, or enlarges the old one, tho 
owner of an adjoining house has a right to obstruct 
the new or enlarged opening, if he can do so with- 
out obstructing tho old ; but if he cannot obstruct 
the new without obstructing the old, ho must sub- 
mit to the burden. A plaintiff entitled as of right 
to light and air througli a certain window, subse- 
quently enlarged it, and on the light thereto being 
interfered with by the defendant, gave him notice 
to remove the obstruction two days after it had 
been completed. Held that he had been guilty of 
no delay in taking steps to prevent the obstruction, 
and that he was entitled to a mandatory injunction 
requiring the defendant to remove it, Peovabutty 
Dabee V. Mohendeo Lall Bose 

[I. L. B., 7 Calc., 463 

34. Obstruction.— 

Substantial injury.— Injunction.— Damages. — Ac-- 
quiescence. — Any act by which the control of light 
and air are taken out of the hands of the person 
entitled to them, or by which the access of light and 
air to the window of a dwelling-house is interfered 
with, is primd facie an injury of a serious character. 
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Where the defendant, without leave or license, took 
possession of tlie plaintiff's window as completely as 
if he had blocked it up altogether , — MM that no 
precedent warranted the substitution of damages for 
an injunction in such a case against the plaintiff's 
will. The defendant’s building which obstructed the 
access of light and air to the plaintiff’s window 
began in May and the plaintiff instituted his suit in 
July. Meld that, primd fade, the plaintiff was en- 
titled to the removal of the obstruction, and that it 
was for the defendant to show that the right had 
been lost by acquiescence. Nandkishob Balgovah 
9. Bhagvbhai Pbanvalabduas 

[I. Ii. R., 8 Bom., 06 

86. User. — Adjoining 

houses with party wail. — The plaintiff and defendant 
being owners of two adjoining houses, with a common 
party wall between them, the former placed a window- 
frame in an aperture in an upward extension of his 
part of the wall which he had erected eight years be- 
fore suit, and the latter thereupon raised the wall on 
her side so as to cut off the supply of light and air 
which the plaintiff used to receive Iwfore, and after 
the placing of the window-frame. Held that there 
had been no appropriation of the light and air by the 
plaintiff for the statutory period (twenty years) 
creating in him a right of casement, and entitling 
him to relief against the inconvenience sustained by 
him. Sabubai v. Baptx Nabuab 

[I. L. B., 2 Bom., 660 

38 ^ — Air, Right to, — Might to unin^ 

termpted pa.fsage of air. — Tlie owner of a house can- 
not by prescription claim to be entitled to the free 
and uniutorrux>ted passage of a current of wind. He 
can claim no more air than what is sufficient for 
sanitary purposes. Babbow «. Abcueb 

[2 Hyde, 126 

(A) Bight op Wat. 

37 ^ Path across land.— Implied 

grant. — Modes of acquiring easements. — JLimita* 
tion Act {XF of 1877), s. 26. — In a suit for an in- 
junction to restrain the defendant from using a path 
on the plaintiff’s land, it appeared that the laud held 
by the plaintiff and defendant bad originally belong- 
ed to one owner, and that the plaintiff and the de- 
fendant had obtained their respective tenements more 
than twenty years previously. The path had been 
admittedly made by the original owner, but the 
plaintiff contended that when he purchased the land 
he liad closed the path. This the Muusif disbelieved, 
and refused the injunction. The District Judge, 
treating the case as if it fell under section 26 of the 
Limitation Act, o.nd being of opinion that the defend- 
ant had not proved twenty years’ peaceable, open, 
and uninterrupted exorcise of the right of way, gave 
the plaintiff a decree. Meld that the mode of ac- 
quiring an easement provided by section 26 of the 
Limitation Act is not the only way in which an ease- 
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ment may.be acquired, but an casement may also lie 
acquired by implied grant. In the present case the 
use of the path might be absolutely necessary to the 
enjoyment of the defendant’s tenement, in which case 
there would be an easement of necessity ; or the use 
of tlie path, though not absolutely necessary to the 
enjoyment of the defendant’s tenement, might bo 
necessary for its enjoyment in the state in which it 
was at the time of severance ; and in this case, if the 
easement were apparent and continuous, there would 
be a presumption that it passed with the defend- 
ant’s tenement. Chabu Subnobab v. Dokouei 
Chukbeb Tuakoob 

[I, Ii. R., 8 Calc., 956 : 10 C. Jj. R., 677 

38. Lane from public road to 

house. — User. — Limitation Ad (IX of 1871), s. 27, 
— In a suit for declaration of the plaintiff’s right of 
way over a lane leading from a public road to a door 
in the plaintiff’s house, which lane the defendant, 
who resided at the end of the lane, had obstructed 
so as to prevent access to the plaintiff’s house, it ap- 
peared that the house in respect of which the ease- 
ment was claimed belonged in 1855 to one M. C., 
during the time of whose occupation there was user 
of the right of way over the lane to the door, until 
he hml the door bricked up. In April 1865 the bouse 
was sold by M.C., and in June 1867 was convoyed by 
the purchaser to the plaintiff. From the blocking up 
of the door until the plaintiff’s purchase no user was 
proved. The suit was brought in .Tune 1875, al)out 
a month after the erection by the defendant of the 
obstruction complained of. Meld, both in the Court 
below and on appeal, that the owner of tlie dominant 
tenement having, with the intention of preventing 
the use of the way, created an obstruction of a 
permanent nature wliich rendered such use impos- 
sible, the way could not be said, during the continu- 
ance of such obstruction, to have “ been openly en- 
joyed ” within the meaning of section 27 of Act IX 
of 1871, and that, accordingly, though there had 
been no interruption within the meaning of that sec- 
tion, a right to the way had not been established 
under the Act. Sham Chubn Aubbt c. Taeiney 
Chubn Banebjee 

[I. L. B., 1 Calc., 422 : 25 W. B., 228 

30, Right of passage. — Unity of 

possession. — Severance. — Nuisance arising from 
acts of several persons, — The words ‘‘appurtenant” 
or “ belonging ” will ordinarily carry only actual exist- 
ing easements, and therefore will carry no right of 
way over the land of the grantor, though, under cer- 
tain circumstances, even these words will have a wider 
construction. Where further words are used, such 
as “ therewith held or used,” such words will carry a 
way fonncrly enjoyed as an (msement, but as to 
which the right has been suspended by unity of pos- 
session. But such words will not carry a way made 
by the owner of both properties during the unity of 
possession for his own greater convenience in the use 
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of the two properties jointly. But whore, daring 
the unity of possossion, a way, which has never exist- 
ed as an easement, is in fact used for the con- 
venience of one of the tenements afterwards severed, 
the authorities show that the words in question are 
large enough to carry it. One who has a right of 
passage over any place, must not, any more than the 
owner of the soil might, use it in an excessive or 
improper manner so as to obstruct the exercise by 
others of their rights. The acts of several persons 
may together constitute a nuisance, though the 
damage occasioned by the acts of any one, if taken 
alone, would not bo appreciable. Chundeb Koomab 
M ooKBBjri V, Koylash Chundeb Sett 

[I. Xi« B., 7 CbIo,, 666 

Substantially confirmed on appeal; see Shama 
Chubn Dby o. Chundeb Coomab Mookebjbb. 
Ohundbb Coomab Mookebjbe v. Koylash 
Chundeb Sett . . I. Xi. B., 8 Calc., 677 

40. Bight of passage for boats 

in the rainy season. — Water, right of pas- 
sage for boats in the rainy season over a channel 
wholly in another man^s land, is, in respect of extent, 
analogous to an ordinary right of way; and the 
dominant owner cannot complain of the servient 
owner’s narrowing the channel, so long as the latter, 
by so doing, does not prevent the former from j)ass- 
ing and repassing as conveniently as ho has always 
been accustomed to do. A right of passage for boats 
in the rainy season over another person’s tank must 
be claimed in a particular direction in order to be 
valid. Doobga Churn Dhue v, Kally Coomab 
Sen . I. Ii. B., 7 Calc., 145 : 8 C. L. B., 375 

Bight of private ferry. — 
JJser for ivotniy years, — Per Gabte, C. J"., and 
White, J , — Twenty years is the shortest period 
within which such a right of ferry can he established 
by user. Per Mittbb, J, — Where the existence of a 
private right of ferry plying between the lands of A, 
and B, is admitted by jy., no question of user arises ; 
the issue that is raised between the parties is not 
whether a private ferry exists, but whether the 
recognised private ferry which is in existence is the 
property of A, or B, ; hut sembUy — supposing such 
question of user to arise, a right of private ferry can- 
not he established as an indefeasible right by long 
user. Pabmeshaei Pbobad Nabain Singh u. 
Mahomed Syud 

[I. L. B., 6 Calc., 608 : 7 O. L. B., 604 

(i) Bight to Wateb. 

42, Bight to flow of water.— 

Obstruction to Jlow of water, — Continual user , — The 
plaintiff brought a suit to establish his right to an 
uninterrupted how of water through a channel which 
ran into a tank in a village which was the plaintiff’s 
property, and to compel the removal of sluices erect* 
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ed across the said channel by the first defendant*^ 
predecessor in office, and used for the purpose of 
diverting the fiow of the water. Held that acquies- 
cence in the sense of mere submission to the inter- 
ruption of the enjoyment docs not destroy or impair 
an easement, lo he effectual for that purpose it 
must be attributable to an intention on the part of 
the owner to abandon the henetit before enjoyed, 
Meldy also, that the diversion of the wat.er was a con- 
tinuing injury down to the time of the institution of 
the suit, and that the plaintiff’s suit was not barred. 
Keldy also, that it must appear from the circum- 
stances in evidence in such case that the interference 
or obstruction complained of is not a trivial but a 
substantial injury in order to warrant relief by way 
of injunction. Keldy also, that the right to an ease- 
ment in the flow of water through an artificial 
water-course is as valid against the Government as it 
is against a private owner of land. Htldy per Scot- 
land, C. J, — That the grant of an easement may bo 
presumed from mere continued user of the privilege 
openly enjoyed by the occupiers of the dominant 
tenement as of right throughout any long period of 
time without interruption on the part of the proprie- 
tor of the servient tenement, but with this qualifica- 
tion, that the user should be for at least the period 
of adverse ijossession which is proscribed by section 1, 
clause 12 of the Act of Limitations, as a bar to the 
enforcing of title to corporeal property. Per Innes, 
J, — That no precise period of uninterrupted enjoy- 
ment can be fixed as sufficient of itself to establish a 
right to an easement. Ponnusawmi Tbvab v, 
Collectob or Maduba . . .6 Had., 6 

43. Presumption from 

lony user, — Limitation Act, 1877y s, 27.— A riglit to 
the uninterrupted fiow of water along a defined 
cliannel over the lands of othe.rs may exist independ- 
ently of the pi'ovisions of section 27 of the Limitation 
Act, 1871. When such a right is claimed as a here- 
ditary and customary riglit and evidence is given in 
support of long user, such evidence may be sufficient 
to justify the Court in presuming a grant of the 
casement, and a Court is not justified in dismissing 
the suit on the ground that there had been no user 
by the plaintiff within two years jirior to suit. Sbi- 
niyasa Kau Sauer (Jagibdab or Abni) v, Secbb* 
TABY or State roE India 

[I. Ii. B., 6 Mad., 226 

44. — — — Permission to 

erect dam. — Grant. —Relief against injury done by 
permissive act. — When a tenant by his lessor’s per- 
mission erected a dam upon his holding, and thereby 
obstructed the natural fiow of the water to other 
lands of the lessor, — Held that the mere permission 
did not amount to a grant. Heldy also, that there 
was no implied grant of the right to use water so as 
to derogate from the lights of those through whose 
lands the stream would otherwise flow, i/s/d, also, 
that the right under the permission might be ter- 
minated by revocation of the latter, but that such 
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revocation would only be permitted on the terms of 
the landlord paying to the tenant the expenses 
which that permission had led him to incur. Even 
when the dominant and servient tenements are the 
property of different persons, a man may license an 
a<;t in its inception, and yet bo entitled to relief 
when the act is found to have injurious consequences 
which he could not have contemplated at the time of 
the lioenso. Kebava Pillai e. Pedhtt Ueddi 

[1 Mad., 258 

45. ■....■■■ Exclusive right 

to use of water, — The plaintiffs, as shareholders in, 
and heads of, the villages of Ariyurand Kuvirikudi, 
sued for an injunction directing the defendants to 
close an irrigation channel which was opened in 
1869 and to remove the sluice. It appeared that a 
channel called Kaduvai had, by means of a branch, 
for very many years supplied the plaintiff’s village 
with water. The village of Partical, of which the first 
defendant was mirasidar, up to the date of the 
oi)ening of the new channel had received its supply 
from the Mallattar channel. The supply from this 
was insufficient, and the second defendant, the Super- 
intending Engineer (representing Government) de- 
signed a new channel from the Kaduvai to supplement 
the deficiency of the Mallattar. The water of the 
Kaduvai w'as diverted into the new channel at a 
point above the point of divergence of the branch 
channel from the Kaduvai to the plaintiff’s village. 
The relief was prayed for in the Court of first in- 
stance, on the ground that the supply by the Kaduvai 
liad never been sufficient for the wants of the village, 
and that the new channel must necessarily cause a 
still further deficiency. The Civil Judge found that 
the plaintiffs had sustained no loss by the opening of 
the new channel, and dismissed the suit. On appeal 
it was contended, first, that plaintiffs had an abso- 
lute right to the uninterrupted flow of all the water 
in the Kaduvai channel without subtraction or dimi- 
nution by the defendants or by the Government, 
represented by the second defendant, and that any 
diminution, though not causing loss, was an invasion 
of their rights; second, that if they had not such 
absolute right, they had a right to a supply of water 
for the necessary purposes of irrigation and otherwise 
for their village, and tliat the possibility of loss at 
some future time, arising from a possible wrongful 
diminution of the water to their detriment througli 
the now sluice and chanuel, entitled them to the 
relief claimed. Upon the first point, — Held that 
the plaintiffs had not the extensive and exclusive 
right to the water contended for by^ them, but that 
their right was limited to the beneficial enjoyment of 
the w'atcr for the irrigation and other necessary 
purpose of their tenancies as heretofore enjoyed. 
Also, that the Government, as proprietor of the 
Kaduvai channel and water in it, had, subject to the 
above limited use by the plaintiffs and other villages 
in the same position as the plaintiffs, a right to dis- 
tribute the water of the Kaduvai channel for the 
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benefit of the public. JPonusami Tecar v. Collector 
of Madurot 6 Mad,, 6, distinguished. Kbistna 
Atyan V, Vbnkatachella Muham . 7 Mad., 60 

46. Suit to restrain 

interference with water rights, — Damages. — Eight 
of Oovernment to distrihute water. — The plaintiffs, 
who were ryots under the Government, brought a 
suit to restrain the defendants, the agents of the 
Government, and others, from so altering a caliiigula 
as to diminish the quantity of water which the plain- 
tiffs wore entitled to receive for the irrigation of their 
lands, and the plaintiffs alleged that the supply of 
water bad been materially diminished by reason of tho 
acts of the defendants. The only ground upon which 
the plaintiffs’ claim was put was that they had re- 
ceive the water for a long time. The District Court 
held that the Government were authorised to regulate 
the distribution of water in such cases. Held, on 
regular appeal, per Holloway, *7., that no legal 
right was shown by the plaintiffs which could have 
been violated by the defendants, and that if such 
right were established, there was nothing to show that 
a decree for damages would not have been the projK^r 
remedy. Per Inkes, J".— That the evidence did not 
show any diminution of the supply of water below the 
quantity to which the plaintiffs were entitled. Ven- 
kata Reddy «. Listeb . . 7 MadL, 34^ 

47. — Interruption.^ 

Alandonment. — The plaintiff claimed a prescriptive 
right to the flow of the surface drainage water from 
tho land of the defendant on to his land. Held that 
such an easement can be acquired only where the 
water flows in a definite channel. In a suit for in- 
terrupting tho flow of water from the land of the 
defendant to the land of the plaintiff it appeared 
that eight years before suit, the defendant had divert- 
ed the water, and that it had been diverted ever since. 
Held that the right if acquired would not necessarily 
be lost by the interruption, but that if the plaintiff 
acquiesced during that time in the interruption, it 
might bo some evidence of an abandonment of the 
right. Kkna Mahomed v, Bohatoo Siecab 

[Marsh., 506 

Lttchmeb Peeshad V, Fuzeelutoonissa Bibeb 

[7 W. B., 367 

48. Bight to passage of water.— 

Limitation Act {XV of 1877), ss. 23 and 26. Conti- 
nuing nuisance. — Easement, — From time immemo- 
rial, and certainly for more than twenty years prior 
to the date of the obstruction by the defendants, the 
plaintiff enjoyed the right of having an egress for his 
rain water through a drain in the defendants’ land. 
The plaintiff, more than two years after the date of 
the obstruction, sued the defendants for the removal 
of the obstruction. Held that though, under the 
circumstances, the plaintiff had failed to prove a title * 
acquired under section 20 of Act XV of 1877, yet the 
plaintiff, having a title, evidenced by immemorial 



( 4675 ) 


DIGEST OF CASES. 


( 4676 ) 


TnmCBlPTlOTSf^continued. 

2. EASEMENTS — continued* 

(t) Bight to continued. 

Bight to passage of wateT-^coniinued, 
user, did not require the aid of that Act ; and inas- 
much as the obstruction complained of constituted a 
continuing nuisance, as to which the cause of action 
was renewed de die in diem, the phiintifl’s claim was 
not barred by any provision of the Act, but, on the 
contrary, was saved by the express provision of sec- 
tion 23. PUHJA KHYABJI V, BAI EuTAB 

[1. li. B., 6 Bom., 20 

49. - — ' ' ■ — Water in defined 

channel, — Prom time immemorial a certain “al'^ 
formed the boundary of two pieces of land belonging to 
the plaintiffs and the defendants respectively. I'ho 
plaintiffs^ land was on a higher level than that of the 
defendants, and from time immemorial the surplus 
water used to flow from the plaintiffs^ land through 
certain passages in the “ al ” and across the defend- 
ants' land. The defendants closed up the passages 
and increased the height of the “ al.” Keld that, it 
having been established that for a long scries of 
years the waters from the plaintiffs' lands had been 
accustomed to escape in a particular direction and by 
certain separate passages a<wos8 the defendants' land, 
the defendants could not do anything which would 
interfere with the plaintiffs' rights in this respect. 
Imam Ali v. Poresh MundtiIi 

[L li. B., 8 Calo., 468:10 C.li. B., 896 

50 , Bight to use of water. — JrH- 

gation. — License creating right of easement, — i2«oo- 
caiion of agreement to use water, — In a suit to establish 
anghtof water and for damages for interruption of the 
same the facts were as follow : Plaintiff and defend- 
ant hy agreement between them coiistructiHl a dam 
across a main channel, and from thence a smaller chan- 
nel was made through the laud of the defendant to the 
plaintiff's laud, by means of which it was agreed that 
the plaintiff should be at liberty to irrigate the fields. 
The agreement was acted upon for a long course of 
years. Meld that the agroemeut was not a mere 
parol license revocable at the pleasure of the defend- 
ant, but an agreement which created a right of ease- 
ment, unlimited in point of time, to the use of the 
water by the plaintiff, and imposed upon the defend- 
ant the corresponding duty of allowing the accus- 
tomed supply to flow. A mere license differs in its 
effects from a license coupled with the creation of an 
interest. The former is revocable, but the latter is 
subject to the same incidents, and is as binding and 
irrevocable as any other contract, gift, or grant. 
Kuishna V, Bayapta Shanbhaga . 4 Mad., 98 

61, , — . . . . Artificial waters 

course, — The right to water flowing to a man's land 
through an artificial water-course, constructed on a 
neighbour's land, must rest on some grant or arrauge- 
ment, proved or presumed, from or with the owner of 
the land from which the water is artiflcially brought, 
or on some other legal origin. Such a right may he 
presumed from the time, manner, and circumstances 
under which the easement has been enjoyed. Hames- 
suE Pbbsad Nabain Sing v, Koonj Bkhabi Pat- 
VMK . I. Xa* B„ 4 Calc., 683 ; L. B., 6 I. A., 38 
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62. 

ficial water-course,^hi 18G0 JR„ whom the plain- 
tiff in this suit represented, agreed with Government 
for the lease of a plot of ground called the D. estate 
and got poBsessioji. In 1806 M, took a lease of the 
estate from Government for 999 years, to enure as a 
lease from 1860, the time at which he entered upon 
possession. The defendant's estate adjoined plain- 
tiff's. Defendant's title also derived froiii Govern- 
ment dated from 1809. A formal lease was granted 
to his predecessor in 1874 in similar terms to that to 
plaintiff. In 1804 R, opened an artificial channel for 
the conveyance of water for the use of his estate. 
This channel was taken off from a ravine in Govern- 
ment waste land, and before reaching the plaintiff's 
estate passed through land which in 1864 belonged 
to Government, hut which subsequently formed por- 
tion of the defendant's estate. When the lease, 
under which the defendant claimed, was made in 
1874, the flow of water through the channel was en- 
joyed by the plaintiff. The plaiutifl’ sued to restrain 
the defendant from interfering with and diverting 
the flow of water in this channel and for damages. 
Meld that the flow of water in the channel having 
existed as an apparent and continuous easement in 
fact at the time of the execution of the lease in 1865, 
a right to it passed hy implication under that lease, 
and that the plaintiff was accordingly entitled to it ; 
that the defendant, whose lease was subject to that 
right, was not entitled to interrupt the flow; hut 
that he might use the water in a reasonable manner 
as it flowed through his land. Mobgab v. 

[I. Ii. B., 2 Mad., 46 

63. Obstructing 

water-course, — Presumption of title founded on user, 
—Limitation Act, 1871, s. 27, and art, 81,— Continue 
ing act of wrong, — More than twenty years, and pos- 
sibly fifty or sixty, before suit, the plaintiff's ances- 
tors and predecessors in estate had constructed and 
used a pAin, or artificial water-course, on the defend- 
ants' land, making compensation to them. The 
jriin, hy a channel at one ])art of its course, contri- 
buted to the water in a till, or reservoir, belonging 
to the defendants ; and by a channel at another part, 
took the water which overflowed from the t4l, after 
the defendants liad used as much of the water there- 
in as they required. Less than twenty years before 
the suit, the defendants, without authority, obstruct- 
<jd the flow of water along the jiaiu in several places. 
The Courts below differed as to whether some of 
these obstructions had not been made more than two 
years before the suit, the rest having been made 
within that period. Meld that the provisions of 
Act IX of 1871 — a remedial Act, and neither pro- 
hibitory nor exhaustive — did not exclude, or inter- 
fere with, the a<!quirement of rights otherwise than 
under them. A title might Ix) acquired under that 
Act by a person having no other right at all ; but it 
did not exclude, or interfere with, other titles and 
modes of acquiring easemonts. And section 27, by 
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allowing a user of twenty years, if exercised nntil 
within two years of suit^ under the conditions pre- 
scribed, to give, without more, a title, did not pre- 
vent proof of an easement founded on another title, 
independently of the Act. Such a long enjoyment 
as the plaintiff had proved should be referred to a 
legal origin, and the long user of the p4in and of the 
superfluous water of the tal, afforded evidence giving 
rise to a presumption that a grants or an agreement, 
had been made creating an easement. Although, on 
the assumption that some of the obstructions in 
question had existed for more than two years before I 
the suit, the plaintiff might not have shown a right 
under Act IX of 1871, section 27, yet he did not 
require its aid. Meld, also, that such obstructions 
being continuous acts, as to which the cause of action 
accrued de die in diem. Act IX of 1871, schedule II, 
part V, clause 31, fixing two years from the date of 
the obstruction as the j)eriod of limitation “ for ob- 
structing a watcr-cours^^,*^ did not preclude a suit 
complaining of obstructions though made more than 
two years preceding the date of the commencement 
of the suit. Rajhup Kokh v. Abul Hosskin 

[I. li. B., 6 Calc., 394 ; L. B., 7 I. A., 240 
7 O. U R., 529 

64. Bight to discharge surpliis 

water on another's land. — Servitudes. — Servient 
and dominant ow»er«.— -Where A, has a right to dis- 
charge the surplus rainfall from his land on to the land 
of B,, no length of time will give B. a right to compel 
A. to send the water on ; provided that A. does not 
interfere with any portion of the water which flows 
from his land to tliat of B, in a natural and defined 
channel. The servient owner cannot prevent the 
dominant owner from putting an end to the servi- 
tude at any time he may thiuk proper. Khoobshed 
Hossbik V. Tbhhahain Sinq . 2 C. 1j. B., 141 

55 , Bight to iise of water- 

drain. — Proof of enjoyment of easement for term 
euffieieni to give right to it. — In a suit for the recovery 
of a right of easement in a drain that had been closed 
up, in which suit the Munsif found that a drain had 
existed which had recently been closed, and that there 
was no other way whereby water could escape from 
plaintiff's hi<Bd, and accordingly gave the plaintiff a 
decree which was upheld by the Judge, — ifeW that 
the real issue to be tried was whether the plalutiff 
had enjoyed the easement for the time (twenty years) 
and in the manner laid down in the law. Ramessub 
Missbb V. Bbojo Bhookuh Missbb 

[25 W. B., 271 

56, — Bight to divert flow of 

water. — Presumption of grant* — User* — A right 
to divert the flow of water into a particular channel 
by erecting a dam across a stream was held to be 
established in a suit brought in 1878 by proof of 
exercise of the right for eighteen years prior to 1871. 
Zahihbab or Eububam d.Zamihoab or Mebanqx. 
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Verichebla Subta Nabataka Baju V* Satba- 

CHBBLA JaGANAHA BAJH 

[I. L. B., 6 Mad., 253 

57 , Bight to water of river.— 

Belative rights of riparian proprietors and occupiers 
to the water of river. — Diversion . — User. — B.ight8 of 
the Government. — Khalsa or rayatvadi land. — A dam 
had been in existence across a river for upwards of 280 
years, and during all that time the villages of D. and 
P. had received an equal supply of water from sepa- 
rate sluices in the dam. The Government authorities 
being of opinion that I), required less water than P., 
reduced the size of the I). sluice, and cdnsecpiently 
the amount of water flowing to the D. village. The 
village of O. was khalsa or rayatvadi, — i.e., was held 
immediately of Government, The inhabitants of 1). 
appealed against the action of Goveniment, Held 
that the Government had no such right of interfer- 
ence, neither (1) as riparian proprietors (supposing 
them to be such), since the right to the enjoyment of 
the water of a river belongs to the occupant of the 
river-bank, whatever the nature of his tenancy ; nor 
(2) by any other imaginable rights existing in the 
Government as such, since if any such rights ever 
existed, the long user for upwards of 280 years of the 
water from the dam by the village of D. would be 
amply sufficient to justify a presumption of an ori- 
ginal animus dedieandi in the Government. CoL- 
LBCTOB OF NaSIK V* ShAMJI DaSBATH PATIL 

[X. X«. B., 7 Bom., 209 

56 , Bight to throw back water 

on another's land. — Right of other person to re- 
lieve himself from inconvenience. — The tank used for 
the irrigation of the plaintiff's village was supplied in 
part by rain-water falling on the lands of the village 
occupied by deftmdants 0 to 17, and the bund of the 
tank used formerly to throw back the waters so 
flowing into the tank on to the lands of dt^fcndallt8, 
where it remained till gradually drawn off into the 
area of the tank. Defendants 9 to 17, through the 
agency of the Government, relieved themstdves of 
this inconvenience by making a work for draining off 
the water so periodically thrown back ux)on their 
land. A channel was also constructed for conducting 
a supply of water to the plaintiffs' tank. Plaintiffs, 
however, claimed to have the former state of things 
restored, on the ground that they had a prescriptive 
right to throw hack the w^ater on to the defendant’s 
lands and to keep it there till reijuived for use. Held 
that there w^as here no object over which a right 
could be acquired. Robin soK (Collbctob of Nobth 
Abcot) V. Ayta Kbishnama Chabiyae. Maniyam 
Nabasimma Gahnhan V. Ayya Kbishnama Chabi- 
tab 7 Mad., 37 

59 , Bight to discharge water 

from roof on another’s land. — Purchaser, Right 
of. — If a party has ancient right to the discharge of 
water from his roof on a certain piece of laud, it is 
not competent for a purchaser of the laud to exercise 
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PRESCRIPTION — continued, 

2. EASEMENTS — continued, 

(i) Right to Watbb— co»<inMc(?. 

Right to discharge water from roof on 
another’s land-~con^iw«e<2. 

hiB right thereto in such a manner as to interfere 
with the easement, and impose the trouble and ex- 
pense on the owner of the easement of procuring 
some new mode of discharge. Shbo Nauth Singh 
V, Bishonath Singh * . E Agra» Ft II, 191 

60. — Suit for removal 

of wall, — In a suit for the removjil of a wall on which 
plaintiff had been allowed by defendants for a num- 
ber of years to rest the thatch of a hut, and which 
wall and thatch, after having been thrown down by a 
cyclone, had been rebuilt by plaintiff, though the 
thatched roof had been again blown down, and there 
was no thatch at the time of the suit, — Meld that, 
under these circumstances, the plaintiff could not have 
acquired a prescriptive right that the water from the 
thatch should pass over defendant's lands, and was not 
entitled to restrain him building up the wall. Lall 
MoNBE DOSSEB V, JOYNAUAIN SHAHA 

[11 W. R., 608 

ei. Right to discharge water 

from roof on house of aiiotlieT,--- Limitation . — 
User. — The plaintiff and the defendant were owners, 
respectively, of two adjoining houses, having a space 
between them belonging to the plaintiff*. The roof 
of the defendant's house, built more than thirty 
years previously, projected over a part of this space. 
The jdaintift* built a new storey to his house, with 
a roof overhanging the roof of the deftjndant's house, 
and under an alleged custom of the country (Ahmed- 
abad) claimed a right to remove the part of the defend- 
ant's roof which projected over his (plaintiff’s) land. 
He also sued to establish his right to an easement as 
against the defendant of compelling the defendant to 
receive upon the roof of his house the rain-water 
which flowed from the newly-erected roof of the 
plaintiff'. Meld, with regard to the former claim, 
that if the enjoyment by the defendant were consi- 
dered as possession, by him, of the space occupied by 
his projecting roof, the Limitation Act extinguished 
the plaintiff’s right to sue ; and if such enjoyment 
were to be regarded as a mere easement, then the un- 
interrupted user of more than thirty years vested in 
the defendant a proprietary right to the same. Meld, 
further, with regard to the plaintiff's claim to an 
easement, that the plaintiff could only have atu^uired 
such easement either by contract or prescription, on 
neither of which did he rely. No custom can be ad- 
mitted to override the provisions of the Limitation 
Act. MohaniiAL Jechanh v. Amkatlal Bechebdas 

[I. I*. B., 3 Bom., 174 

PRESCBIFTIVE RIGHT. 

See Bombay Regulation V of 1827. 

[I, Ii. B., 1 Bom., 362 

See Embankments. 

[I. Ii. B., 3 Calc., 776 

Limitation — Statutes of Limita- 
tion-Limitation Act, 1871, s. 2. 

[L Ii. B„ 1 Bom., 287 


FBESIDBNCY BANKS ACT, XI OF 

1876, 8. 4. 

Certificate of administration. — Act 

XXVII of IBSQ.-^-Megistration of guardian as 
proprietor of shares. — Power to negotiate. 
the mother and guardian of a minor, obtained a 
certifleate under Act XXVII of 1860. Part of the 
property of the minor consisted of shares in the 
Bank of Bengal. A. obtained power under Vier certi- 
ficate to draw the dividends due upon the shares. 
After the passing of the Presidency Banks Act, 1876, 
A. applied under section 4 of that Act to be regis- 
tered as proprietor of the shares. The Bank refused 
to register her name as proprietor, and A. tlien 
applied to have her certificate ameiuled by empower- 
ing her to negotiate the shares. Reid that she was 
not entitled to have such a power inserted in the cer- 
tificate. In the MATTEJt OF THE PETITION OF 
Rahhabullubh Sil 

[I. Ii. B., 8 Calc., 300 : 11 C. L. B., 274 

PRESIDENCY MAGISTRATE. 

Summary trial. — Conviction in non* 

appealable ease. — Code of Criminal Procedure, s, 
B70.'— In every case 'which is nr)t appealable to the 
High Court, a Presidency Magistrate should state his 
reasons for convicting the prisoncjr, so that the High 
Court may judge as to whether there were sufficient 
materials before the Magistrate to support the con- 
viction. In the matter op the petition op 
Yaooob. Yacoob V. Adamson 

[I. Ii. R., 13 Calc., 272 

PRESIDENCY MAGISTRATES ACT, 

1877, 8. 39 (Criminal Procedure Code, 
1882, B. 197). 

See Sanction to Pbosecution— Whbbb 
Sanction is nkcesbaby. 

[I. L. R., 3 Calc., 758 : 2 C. L. R., 620 

B. 41 (Criminal Procedure Code, 

1882, 8. 196). 

See Appeal in Criminal Cases — Acts — 
Presidency Magistrates Act. 

[1. li. R., 2 Calc., 466 

8. 87 (Criminal Procedure Code, 

1882, 8. 209). 

See Malicious Prosecution. 

[I. Ii. R., 6 Bom., 376 
See Witness— Criminal Cases— Exami- 
nation OF Witnesses— Gehbrallf. 

[I. Ii. B., 6 Calc., 121 
S. C. 4 C. D. R., 305 

8. 124 (Criminal Procedure Code, 

1882, SB. 92, 344). 

See Complaint — Dismissal of Com- 
plaint— Effect OF Dismissal. 

[I. Ii. R., 6 Calc., 523 

— 8. 129 (Criminal Procedure Code, 
1882, 8. 495). 

See Counsel. 

[1. Ii* R., 6 Calc., 69. 6 C. Ii. R., 374 
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^BBSIDBNCY MAOISTBATBS ACT, 
1877 — continued, 

8* 107 (Criminal Frooedure Code, 

1882, SB. 411, 412). 

See Appeal in Cbiminal Cases—Aots— 
PBBSinENOY Maoistbates Act. 

[L L. B., 6 Bom., 85 
Sentence— Impbisonmbnt-Impbison- 
MBNT IN DEFAULT OF FlNE. 

[L I-. B., 2 Mad., 80 

» — — 8. 168 (Criminal Frooedure Code, 
1882, 88. 417, 427). 

See SUPBBINTKNDENOE OP HiGH COUBT— 
CUABTEB Act, b. 15--0biminal Caseb. I 

[I. L. B., 7 Calc., 447 

8. 170. 

See Ceiminal Peoceduee Code, 1882, s. 
648 . . I. Ii. B., 8 Calc., 106 

[10 C. Ii. B., 190 

— 8. 181 (Criminal Frooedure Code, 

8. 526). 

See Tbansfeb of Ceiminal Case— Gen- 
EEAL Cases . I. L. B., 2 Calc., 290 

PBBSUMFTION. 

See ClIAEOB TO JUEY— SUMMINO UP IN 

Gbnebal Cases . 8 W, B., Cr., 87 

See Cases undee Knhangemsnt of Kent 
—Exemption peom Enhancement by 

UNIPOEM PAYMENT OF ReNT AND PeB- 
80MPT1ON. . 

See Gambling. ' ’ 

[I. I.. E., 4 Calc., 659, 710 

See Hindu Law — Custom— M i geating 
Families . 1 B. L. B., F. C., 26 

See Hindu Law — Endowment — Ceka- 
TioN OF Endowment . 11 B. B. B., 86 
See Cases undee Hindu Law— Joint 
Family— Peesumption and Onus of 
Peoof as to Joint Family. 

See Hindu Law— Peesumption op 
Death. 

See Mahombdan Law— Peesumption op 
Death. 

See Cases under Ownebship, Presump- ' 

TION OF— 

See lioAD, Ownership of— 

[1, Xi. B., 4 Calc., 208 

— of landlord’s willingness to 

grant pottah. 

See Kabuliat— Proof necessary in Suit. 

[1. Xi. B., 3 Calc., 498 

of jurisdiction. 

See Jurisdiction of Criminal Courts 
— General Jubispiotiom. 

[I B, L. B., O. Cr., 15 


FBESUMPTIOU* — continued , 
of lost grant. 

See Pbbsceiption — Easements — Gene- 
rally . . . 15 W. B., 212 

See Pebsobiption— Easements — Light 
AND Air . . 3 B. Xi. B., O. C., 18 

[0 B. Xi. B., 85 

S. C. on appeal . • 12 B. L. B., 406 

FJEUSVIOUS CONVIOTIOM. 

See Charge— Form of Charge— General 
Cases . . 19 W, B., Cr., 41 

[21 W. B., Or., 40 
22 W. B., Cr., 39 
4 Mad., Ap., U 
See Criminal Pboobdure Code, 1882, s. 

310 .. . 12 C. Xi. B., 555 

See Cases under Evidence— Criminal 
Cases— Previous Convictions. 

[6 B. L. B., Ap., 16 
See Cases under Sentence— Sentence 
AFTER Previous Conviction, 

FBIMOCENITUBE. 

See Cases under Hindu Law— Custom 
— Primogeniture. 

See Hindu Law— Inheritance— Imparti- 
ble Property . 5 Bom., A. C., 161 
[I. Ii. B., 5 All., 542 
X L. R., 2 Mad,, 288 
I. L. B., 4 Mad., 250 


FBIlilCIFAL AND AGENT. 

Col. 

1. Authority of Agents , , , 4^83 

2. Uatipication 4505 

3. Revocation 459(1 

4. Duty of Agents to Account , , 4597 

6. Liability of Principal , . 4598 

G. Liability of Agents . . . 4G03 


See Account, Suit foe— 

[I. Ii. B., 6 Calc., 764 
X Xi. B,, 7 Calc., 664 
2 Ind. Jur., N, S., 333 
22 W, B., 191 
See Cases under Bengal Rent Act, 
18G9, s. 30. 

Charter Party . 8 B. E. B., 644 
I jLi. XV., 7 Bom., 51 

See Company— Powers, Duties, and Lia- 
bilities of Directors. 

[5 B. Xi. B., 196 
1. Xi. B., 6 Bom., 326 
See Contract Act, s. 72. 

[I Ii. B., 1 AIL, 79 

See Goods Sold and Delivered. 

[12 B. Ii. K., 360 

See HuNDi— Notice op Dishonour. 

[9 B. E. B«, Ap., 1 
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PRIKCIPAI. AND AGENT ^continued. 

See Inspection op Docttmrntw. 

[I. Xi. R., 2 Bom., 453 
See Interest — Miscellaneous Cases— 
Principal and Aoknt. 

[23 W. R., 825 
See Limitation Act, 1877. s. 19 (1871, 
8. 20 )— Acknowledgment of Debts. 

[I. Ii. R., 1 Mad., 385 
See Limitation Act, 1877, art. 00 
(1859, s. 1, CL. 9) . 10 Bom., 300 

See Malabar Law— Joint Family. 

[I. Ii. R., 1 Mad., 351 
See Cases under Parties — Parties to 
Suits— Agents. 

See Parties— Parties to Suits— Prin- 
cipal AND Agent . 3 Agra, 131 

[I. Ii. R., 5 Bom., 208 
See Cases under Power op Attorney. 
See Res Judicata— Causes op Action. 

[I. Ii. B., 7 Calc., 169 

See Service op Summons. 

[I. Ii. B„ 4 Bom., 416 

See Tazi Mandi Cditties. 

[8 B. Ii. R., 412, 415, note 

1. AUTHORITY OF AGENTS. 

Proof of authority, — A^eni 

acting out of scope of authority . — To h(»Ul a person 
bound by the acts of his agent, it must be sliown that 
the agent acted within the scope of his authority, 
Mdnouur Dabs p. Deen Dyal . 3 N. W., 179 

Beer Kishore Sahoy t>. Government of Bengal 

[17 W. R., 407 

2, Effect of act done without 

authority. — Signing document hy unauthorised 
agent. — The signature by an agent of a wajib-ul-urz 
from wliich the record of an important interest in 
property was omitted cannot be considered as a 
waiver of the right or claim unless he was properly 
authorised to sign it, Imambundbb v. Bhugwan- 
DASS . . . IN. W., 41; Ed. 1873, 38 

3, Suit against agent 

for account. — Payments or advances to third parties. 
— Proof of authority of agent. — As a general rule 
an agent or collector cannot discharge himself of 
moneys for which he is liable to account, by proving 
payments or advances to third parties, unless he can 
show that such payments or advances were made by 
the express autliority of the principal, or with his 
knowledge and consent. Fagan v. Chunder Kant 
Banerjee . . . . 7 W. R., 452 

4 , Implied authority of agent. 

•^Liahility of principal . — When a person takes ad- 
vantage of the management of his affairs by another, 
he must fulftl the engagements which that other has 
contracted in his name, provided such engagement 
be within the proper limits of the manager’s author- 
ity, and be for the benefit of the estate. Koora v. 
Robinson . • • .2 Agra, Mis., 2 


PRINCIPAL AND AGENT-oott^miierf, 

1 . AUTHORITY OP AOEmS-- continued. 

5. Evidence of authority,— 

Policy of insurance. — To prove the authority of an 
agent who underwrites a policy of insurance, it i« 
not necessary, in order to charge his principal, that 
the instrumont appointing such agent should be pro- 
duced, if it is shown that he has been in the habit of 
underwriting policies for his principal, and that the 
latter has been in the habit of paying losses upon 
policies 80 subscribed. Mulohand Chutumal ». 
SuNDARji Naranji • , 7 Bom., O. C., 99 

6. ■ General or special 

power of agent. — Evidence of agency. — Where the 

I evidence goes to show that a particular person said 

I to be the agent of the defendant was really his 
general agent, and did transact business of various 
kinds for his principal, it is unnecessary • to prove 
any special |K)wer enabling him to enter into a 
particular contract of bargain and sale. Per Mao- 
PHERSON, J. — The extent and nature of the powers 
vested in an agent lire not so much matter of law 
as matter of fact. If it be provetl that a person 
acted ordinarily as an agent for the defendant in buy* 
ing and selling articles of merchandise, the fact of 
his not being proved to have previously purchased a 
particular kind of article would not necessarily oper- 
ate against the plaintiff’s case. The Court, in de- 
ciding the (picstion of agency, must look to the 
general evidence on the record. Ram Baks Lal v. 
Kishori Mohan Shaha 

[3 B. L. R., A. C.,273 ; 12 W. B., 130 

7. Factors, Ship* 

ments hy. — Consignees. — Custom of Calcutta . — Fac- 
tors having an interest, by reason of their advances 
in their princijial’s goods, are justified in shipping 
those goods for sale, either on ai^count of those coa- 
cerned,” or “ on account of themselves,” unless their 
general authority was controlled by instructions from 
their principal or by contract. The evidence failing 
to show that any particular usage or custom qualify- 
ing the law of England as between })rincipal and 
factor prevails in Calcutta, — ffeld that the powers 
and duties of the factors in making consignments 
of their priiiiupal’s goods must he determined by the 
general mercantile law. Factors entrusted with 
possession of their principal’s goods, and having 
advanced upon them, shipped the goods to London, 
drawing bills against them in their own names, and 
selling the bills with the shipping documents in the 
market. The accojitanco of the factors’ hills by the 
consignees, and the delivery of the shipping docu- 
ments to them, made them tlu‘ pledgess, Imt did not 
alter the character of the transaction, wliich was one 
whereby the factors had pledged the goods for the 
payment of bills on which they (and not the principal) 
were liable as drawers for an amount exceeding the 
value of the goods. In such a case no privity exists 
between the consignees and the unuiscloHcd principal. 
Seld, therefore, tliat a loss having occurred on the 
shipments, the principal was liable to the factors? 
estate for the full amount of re-drafts representing 
that loss, although the factors had become insolvents, 

7 II 


IV 
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PKINOIPAIi AND AGEK*T— 

1. AUTHORITY OF AGENTS— con/t««£d. 

Evidence of authority— con^iwMed. 
and liad in fiu't ]>aid only a small dividend on tlie 
re-drafts. MniXDWJOT Cuuokkrbtjtty ij.Cochbanb 

[4 W. B., P* C. 1 : 10 Moore’s I. A*, 229 

3 . Pledge hy agent without 

authority.— 5 4* 6 Viet., c. 30, sn. 1^3. 
— Faeford Act, XX of 1844, — Notice of agmia* 
malafides , — Where an agent entrusted with a docu- 
ment of title to g<KKl8 pledged it maid fide, or without 
authority, it was necessary, in order to deprive the 
transaction of the protection given by the Ist section 
of the 5 and 0 Victoria, Cap. and tt> bring it 
within the proviso of the 3rd section, that the jury 
should find categori (tally that the lender had noiicto 
of the agent’s mala jldes or want of authority. To 
prove sucli notice it was Bufficiont to sliow that the 
cirounistanceH attending tlu' transaction were such 
as that a nmnonahle man, and a man of business, 
applying his understanding to them, would certainly 
infer that the agimt hud not authority to make the 
pledge, (»r that he was acting maid fide in respect 
thereof against his principals. GouiND CuUNOEB 
Sen V, AoministbatobGenkuab of Hencjal 

[1 Ind. Jur., O. S., 17 
1 W. R., P. 0„ 43 ; 9 Moore’s L A., 140 

9 ^ Banian . — Del credere agent . — 

Dealings between Native and European firm. — O. 

4* Co. employed R. to make purchasi'S for them in 
the bazar, ujxm orders wbi(‘h w^erc in force for tw’o 
days, and they imposed restrictions on JVe authority 
to pledge tlu'ir credit, which wTre, not tmuhj known to 
those with whom he dealt. His remuneration was to 
1)0 certain dustoorec on the purchases, and he jiaid 
and gave roceijitsfor the jute, as agents for G. A’, 4* 
Co, Ho furnished accounts specifying the price of 
the goods and the expenses incurn‘d by him upon 
them, and upon ladng paid he atlixid his receipts to 
them. The purclijisos were unusmilly large, and in 
22, ’.ebooks G. jS. if Co. wore debited with the amount 
paid for the g(w>d», R. retaining no interest in or 
prolit out of it. J", *V., one of the vendors to R., sued 
G. S. 4' Uo. for the price of some of tlu^ goods so pur- 
chased by R, Held that a general authority implies 
all pow(!rH neecBBary, or usual, or pro])er, us means 
to efFectiiato th(^ purposes for which it was created. 
A banian is a del credere agent with regur<l to bis 
employer in making purehastjs, and is a principal with 
nderence to third persons. Meld also that a pt^rson 
who has been allowed to represent himatdf as agent 
of a merchant under a general authority is not, as 
such, a baniun ; that when a native dealer makes pur- 
chases for a lOmojieau bouse, the pnisuinption is that 
the Ncndov gave credit to the native dealer; and that 
goods having been purchast'd for an employer and 
enter'd to his debit, and receipts given for them in 
his nauK', misos no presumption that the buyer was 
a banian. Uhant, Smith, & Co., v, JraooBUNPOO 
Beaw . Bourke. A, 0. C., 17 : 2 Hyde, 801 

Meld in the same case in the Court below* — In 
the absence of a specific contract, a European firm 
In Calcutta is not bound by a contract mode by third 


PBIETCIPAIi ATTP AGENT— 

1. AUTHORITY OF AGENTS-coii^miwd. 

parties with their banian. Juggobundoo Shaw 
Gkant, Smith, & Co. . 2 Hyde, 129 : Cor,, 47 

Agent exceeding authority. 

— Variation in time for deliverg, — Where a princi- 
pal instruettid his agent to enter into a contract for 
the delivery of cotton at the end of Kartik, hut the 
agent entered into a contract for the delivery there- 
of by the middle of that month, it W'as held that 
the agent exceeded his authority in such a manner 
as to exempt the principal from liability n])on tlio 
contract. Though the objection assigned by a prin- 
cipal for repudiating a contract at the time of such 
rcj)udiation Ixj unfounded, he is not precluded from 
8ub8e(|uently availing himself of other valid objec- 
tions. Ablafa Nayab V, Naesi Keshavji & Co. 

[8 Bom., A. O., 19 

11. — Taking advances, 

— A native lady, possessing an estate in a district in 
wdiich she did not reside, ojiened an account w ith a 
banker, through her son, as her agent, to provide for 
the punctual payment of Government revenue, and 
to meet current expenses. Held that such a course 
of dealing did not of itself warrant the hanktu* in 
advancing to the son, as the accredited agent of his 
mother, larg(‘ sums of money on bonds. Misbain 
V, Gopal Lall Dosb . . 10 W. B., 376 

12, General agent. Power of.— 

XJniversal agents. — A general agent has not ordi- 
narily p(»vers co-extensive with those possessed by a 
universal agent. A general agent therefore employed 
to carry on a trading business has no authority to 
deal with immoveable proj)erty by sale. Dooega 
C iiUBN V, Koonjbbhabbe rANHEX . 3 Agra, 23 

13^ jPQ'tjDer of agent 

to borrow. — Mvidenee of authority. — Although a 
general agent may not have jjower to borrow money 
for bis ])riucipal, yet the authority to borrow in a 
jiartieular ease may be shown by a pri>vious authori- 
ty, eitlier express or implied, or by subsequent rati- 
tieativin. Bunwabeklall Saiioo v. Moheshttb 
8ingu . . . Marsh., 644 : 2 Hay, 644 

14 , — General agent,— i’ower to pur- 

chase. — Authority to sell. — An authority granted to 
an agent to purchase does not imply authority to 
sell ; and the inero faot of the principal not question- 
ing his agent’s right to sell is no })roof that he con- 
sents to the latter’s exercising such right. GoiucK 
ChHNBEB CHOWDBr f?. Kanto Feeshad Hazabbb 

[16 W. R., 317 

16 , Government offloera.— Q^- 

cers acting as agents of Government, — Question of 
authority of Government officers acting as agents of 
Government discussed. Bundle v. Secretaet op 

State 2 Hyde, 26, 36 

Johnson v. Sbcbstaby of State 

[2 Hyde, 163 
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PRnsrCIPAIi AND AOWfT^eontinued. 

1. AUTHORITY OF AGENTS— 

16. Master and servant.-— £«v- 

goods on credit, — Semble, — If a master usually 

instructed his servant to buy goods upon credit, he 
will be Iwuiid by his acts, even when he has pro- 
hibited him specially from buying upon credit. 
Kauainse Koonwabee V. JooauL Kishoee Roy 

[6 W. K., 309 

17. Agent employed to make 

wagering contract. — Money ^aid on account of 
wagering contract^ Liability for, — Act XX.I of ISdti. 
— An agent employed to etYect a wagering contract 
is entitled to recover from his principal unmey paid 
on his account in respect thereof, his authority not 
having btieu revoked. The claim is not affected by 
Act XXI of 1848, TiuimuvANjOAS Jagjivaudas 
V. Motilall Ramp as . . .1 Bom., 34 

IS. Agent sent to bid at auc- 

tion. — Contract Act, s, 2B7 , — The sending a man 
to bid at an auction cannot be considered as conduct 
calculated (in the language of the Contract Act, sec- 
tion 287) to induce third persons to believe he had 
general authority to buy. Macrunzie, Lyall, 
A Co., V. Moses • . . 22 W. B., 156 

19. Agreement by 

agent with third party. — When a principal merely 
iiutliori8(‘s an agent to bid at an auction, be is not 
liable for an agreement tmtered into by the agent 
W'ith a third party pledging him to pay to such 
party a certain sum in consideration that be should 
abstain from bidding. EsiiAN Chttndkk SingH v, 
8uama Chuk^j Buutto 

[2 Ind. Jur., N, S., 87 ; 6 W. R., P. C., 57 
11 Moore’s I. A., 7 

20. Husband and wife.— Afor^- 

gage by wife . — When a man allowed his wife to liavo 
c«)ntr(jl over certain property and to mortgage it, — 
Meld that she aet(*d as his agent, and that he was 
bound by her act. Mooeapee Rebee «. 8teeool- 

LAH W. R., 1864, 318 

21. Suit for goods 

sold and delivered to wife after separation. — It is 
not necessary that knowledge of a 8e]>aration between 
husband and wife should be brought liome to the 
plaintiff in an action for goods sold and delivered to 
the wife after Be})aratii>u where plaintiff has long 
dealt with the wife as the husband^s agent. SuAiu 
Chuep Doss t?. Cox .... Cor., 82 

22. Gomashta, Power of,— -Con- 

tract through broker, — N. sued J, S. Sf Co. for 
damages occasioned by the inferiority of certain 
goods w hich he alleged that he bought of them on a 
verbal contract made by his goinashta, M„ through his 
broker X. The defendants’ case was that the con- 
tract w’as a written one, and contained a stipulation 
exempting them from liability on certain conditions 
which bad not been complied with, and was made by 
K., one of the plaintiffs’ goinashtaj*, by the pen of J,, 
one of their brokers, whom R. had authorised t^> sign 
the contract. The Court below found that K» was 


PRINCIPAL AND AGBNT-co»<tttW. 

1. AUTHORITY OF AGENTS— 

Gomasbta, Power of^^continued^ 

N* 8 gomashta, but could not, as such, depute a third 
party to sign a contract for AT., and judgment was 
given for the plaintiffs. On appeal, — Meld that a 
gomashta has a general authority to manage his em- 
ployer’s business, not as a mere agent, but with 
pow’er to do all acts necessary for carrying it on, and 
to authorise brokers to make contracts. A broker 
authorised to sign a particular contract is not author- 
ised to sign it if it contain a stipulation unknown to 
his employer, and vice versa. Jaepine, Seinnbe, 
A Co., V, Natuobam . Bourke, A. O. C., 43 

23. Gomashta sw- 

ployed to collect rents. — Power to distrain. — Rati- 
fication, — A gomashta emi)loyed to collect rents is not 
authorised to distrain, unless he has been expressly 
authorised by power of attorney. Therefore, if a 
gomasbta, without such express authority, distrain for 
rent due, or pretended to he due, to his })rincipal, his 
principal is n(4 bound by kis acts, unless he ratify 
them, as, for cxaTnj>le, by receiving the proceinls of 
the distress, knowing they had been obtained by dis- 
tress. Ramjoy Mpnppl V. Kallymohun Roy 
Chowpiiky .... Marsh., 282 

S. C. Kaplymohun Roy Chowphby v. Ramjoy 

M UNPUL • • • • 2 Hay, 289 

24. — — Authority to sue 

for principal without special powers. — A suit for 
rent under Act X of 1859 may be instituted by a 
goinashta em])loyed in the collection of rents or man- 
agement of land, on behalf of his principal, without 
his being specially empowered by warrant of attor- 
ney. Meajan Kean v. Akally 

[Marsh., 384 : 2 Hay, 426 

26, __ Authority to sue 

on behalf of principal. — In a suit, under Act X of 
1859, where plaintiff sues as a gomasta of thii zemin- 
dar, it is not nc'cessary that a power of aitoriu’y or any 
othc;r formal document couf«*iTiiig a Hj)ecia] jMiwer on 
the plaintiff should ho protiueed, if it is pi-oved from 
the evidencre that lu^ filled tlcat character. Mapho 

SiNGu t). Gbnebjiee Lall . • 2 Agra, 276 

26, Tehaildar, Power of,— Act 

X of J859, s. 69 . — A iiew-ly-appointed tehsildar 
stands in the same position in respect to arrears of 
rent which accrued during the time tff his predecessor 
as in respect to rents acicruing during his own time, 
and may take advantage of section fJ9, Act X of 
1859, in respect of one as well as the other. Meld 
(by Maekby, J.) that no one can be plaintiff in a suit 
for rent except the person who has the right to rti- 
cover; the only efff'ct of section 69 b<dng to enable 
the jjerson wdio is employed in the collection of rents, 
to sue as agent. Meld, also (by Mabkby, J.), that 
though it has been decided that a general authority to 
collect rents and to sue for them must be 8tami«Kl, if 
in writing, it has not yet bt‘en decidexl whether such 
authority must be in writing. MOPIIOOBOOPUV 
Singh o. Moban & Co. . . .11 W. R., 43 

7 H 2 
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1. AUTHOUITY of agents 

27. Naib, Power ot—Powar of 

f naih to ijrmit pottahs at fixed renta , — As it 
dotts ijot fall within the ordinary 8(*o]>o of tho duties 
of a iiu>fus»il naih to f;rant pottalis for fixtul rents, it 
is nwjnisite in such caH(^a that cxf)re«s authority 
should he proved to make tlie grunts valid. 

MONKB DaUBA V, A8BlJUOOJ.^KliN . 1 W. 66 

OoMA Taka Debia i>. Peena Bitjbe 

[2 W. B., 155 

Puj^ciiANUN Bose v, PEAnif Mohijn 

[2 W. B., 225 

Kaleb Coomab l>OSS V, Anres 

[3 W. B., Act X,*l 

28. Poivfr to grant 

mokurrari lease, — Tin* fijrant of a inokiiiTari lease is 
hey«md the Hcope of a naih’s general authority. To 
enahle him to {rive hucIi a Ituise hi.s iiriiicipars Hpccial 
consent <»r approval is ne<*t'KHiiry, UnnouA l*KitSHAl> 
BANJCUJKli r. CilUiNDElt SfiKilUB I)EB 

[7 W. B.. 394 

29. Agent of lessor.—Powvr to 

grunt lease. — Shpalalion for recoeerp of costs of 
litigation from lessor. — 'rh(‘ agent of a lessor was 
hehi tt> Inive aeled in excess of liis power in granting 
a lease* c<»ntaining a stipnlation that the Ittssee was to 
receive from the lessor the expenses whieli ho might 
incur in atiy litigation vvhi<‘)i might take place with 
third pavli<‘s respecting tin* land leased, Wlu've such 
litigation did ensue, and the lessee was cast in costs, 
Inj was held entitled to recover the same, not from the 
lessor, lait from t.he agent. Kbnwy i». Mookta 
8ooNJ>BUia! Habee . . , 7 W. B,, 419 

30 . Agent of inamdHr. — Power 

to lease on permanent I enure. — An inamdnr’s agent 
cannot grant lands on suli or other permanent tenure 
without express authority fr'om his prineipul. Nasak- 
VANJl UoUMABJt V, NaKAYAPT TfitMU^K PaTFL 

L4 Bom., A. C., 126 

Cl.- Manager. — Agent grant ing lease 

pretended title afterwards set aside. — Right of 
lessees to possession. — Where a manager has eonveyed 
ccrhiln property to Itimself hy a {tret ended deed of 
gift, and under 8U<*h pr<!t ended title granted a dur- 
moknrrari lease, H!»d his tit le is s<*< «sid*' by a decree 
of ('ourt, thi' lessees cannot he allowed to maintain 
{■a)88os8ion, at any rate, wImto the lease grantetl is Iw*- 
youd the pouers of the manager as agent. SiiEO 
^uxjNKiH Lall t\ Bhubm Joy J’ookhk 

[8 W. B„ 360 

82. Agent of aemindar.— Poicc^ 

io authorise irans/tr of lease, — Without special 
powers the ordinary agt'Ut of a /emindar who cannot 
grant a least* eauut>t antht)ri>e the ijuasi transfer of a 
lease hy a tenant to some tdher pai'ty. Hai Mooiia- 

BKB Doss e. ISucHA Singh . 4 N. W., 122 

83 , Agent of owner of estate. — 

Xetisehg agent. — Fraud and eollusion. — Ralijlration, 
— In a suit to st t aside a lease as granted without aU'- 
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Agent of owner of estate— cowi?*«t<ed. 

ihorlty by an agent to the defendant, who was the naib 
of the estate, and aslprocured by fi^ud by the defend- 
ant in collusion with the agent, the latter charge of 
collusion having been withdraw n at the hearing before 
the, Sulx)rdinate Judge, the High Court remarked on 
the impropriety of presenting a plaint charging collu- 
sion between the agent and defendant without good 
grounds for such imputation, and on the withdraw^al 
of such charge at the hearing if tlienj were groutuls 
for it; and agreed with the Subordinate Judge in 
thinking that the owner of the estate in issue must 
1 m‘ presumed to know what w as l>eing done on her be- 
half liy her agent. The pn^suinption is that a man 
acts rightly and not fraudulently. The mere circum- 
etance that the rents worn low does not give rise to 
the pn*8nin])tif)n that there liad been fraudult‘nt con- 
duct on tlie part of the naib, or that he did not state 
the circumstance to the agent before obtaining the 
lease from him. There is also this differeiu'e bet wujen 
this ease and otlier eases in which contracts between 
j)rincipalH and agents are sought to he set asidt; on 
tli(* groun<l of good faith, that here another agent is 
inter{)os(*d, and it is not the case of the defendant 
(the naib) making a report to the owmer in England. 
Even 8U}) posing tlie original transaction liable tf) be 
8t*t aside, the ratitication by a person having autho- 
rity from tlui owner to make impiiries and ratify 
what had hetm done would render it invalid. An- 
N1JN1> CnUNUJUB Bobb V. Bboucmiton 

[17 W. B., 301 

Affirmed by Privy Council, AuMlNiSTiiATOB 
Oenkhal op Bengal d. An undo Chundeu Bosk 

[21 W. R., 425 

34 -, Agent for receipt of rent.— 

Not lee of renewal to . — A lessor’s agent for the 
receipt of rent is not lu'cessarily his agt'iit to receive 
tin* lessee’s m»t ice of »)pti(m to renew the lease; hut if 
he has received such notiee, and given it to the lessor 
wstlnii time, the notice is sufficient. Baunbt 
Skinnek 2 W. B., 208 

85 , ^ Agents to give lease. — Notice 

of pt ior claim.— - iSemhlCy per Nouman, J., — A person 
wdu> has authority tt) conduct tin* negotiation resp(‘ct- 
ing a lease is such an agent that a notice to Idni may 
be m)lice to his pnnci])al. Nudoear (^iianb Skin v. 
Kisuouke Lat4 CnuoKERBUTTY . 7 W. R., 463 

38 , Headman of village.— .<lc^ 

of to hind cO:sharers.—Ueli that to imike the acts 
of the headmen of a village in boundary disputes 
aud other matters binding on the co-sharers it is not 
msvhsary that tlu*re shcmld be specific auth<»rity by 
|.H)wer of attorney or otherwist*, or subsequent exjin'ss 
or implicit assent or sanction in absence thereof. 
Requisite authority may he inferred from the facts 
of each case by showing that the heaebnen of the 
vilhvgo have usually in similar disputes been permit- 
ted tt> act and represent for tlie other sharers. Held^ 
also, that agency in every case can only he created by 
the will of the principal, and his will may be mani- 
fested in writing or orally, or simply by placing 
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Headman of village — continued, 
another in a position so as to be understood according 
to ordinary rules and usages to reiu’cseut and act for 
one who has placed him. Gungapersiiai) o. Ajoo- 
nuiA Peeshau. Oungapkkshai) i?, Rampersuad 
[Agra, P. B., 31: Ed. 1874, 23 

37. Agent in survey of land.— 

Thakl'vst mafi,—Jvt oj agent. — End or, seme nf. — Evi- 
dence . — In a suit for ]K)sst‘ssion of certain lands, for 
rectiticatioii of a thakhust map, and r<‘versal of an 
Act X decision, the plaintiffs obtained a decree in the 
Court of lirst instance, the lower A })pel late Court, and 
Ruhseciueiitly in the High Court .on appeal. It aji- 
peared that the lower Courts had bcft>re tlnun an in- 
correct co]>y of the thakhust inai», the original form- 
ing part of the record of another suit. The High 
Court on appeal refused to send for this iuaj>, hut 
subsequently, on review, it was sent for. Tluirc was 
an endorsement on tlie hack, whicli did not appear on 
the coj)ies originally before tin* Court, to the effect 
that the lands in dispute were ])ointed out by om* 
T, C.t acting as agent for the jdaint.iffs, to he 
measured as belonging to the defeudanCs talook. 
JJahi. the case must he remanded to tlie lower App<'l- 
hite Court to determine (1) whether T. C. was the 
agent of the plaintiff ; (2) wheilnw, acting within tlie 
scope of his authority as such agent, lie did sign tit 
map as a correct map and pointed out tin* lands as 
belonging to the defendant; (i>) and if so, how far 
tlu‘8e acts of the agent were binding on the plaintiffs. 
Scdaeuina Chowdhuain V. Ua.t Mohan Rose 
[3 B. L. R., A. C., 377 

38. Power to appear in suit.— 

Manager. — The manager of an estate umh'r a safu- 
namuh on helialf of E. cannot, without special autho- 
rity from JB.f represent him in any suit or charg<‘ him 
with tli<i costs of the defence of an acl.ion hronglit 
against him. liJioLANATH SANiiYALr. Gourke ! 
SHAO Moiteo . . . .16 W. B., 310 

39. Power of attor- 

ney, — Option of agent to accept service of , summons, 
— A person liolding a jiovver of attorney, even if au- 
thorised by tlic power to aiqiear and defend suits on 
behalf of his principal, is at lilxirty to refuse to accept 
Bervitrt^ of suiiiinoiis and ajipear in a suit brought 
against his principal, Imt may iiither act upon the 
power or not as lu* may think proper. Jn the mat- 
TEE OF THE PEXITION OF LuOHMER ChUND 

[ I. L. B., 8 Calo., 317 

40. Power to carry on suits. — 

Assent to he hound hy voUness . — An agent’s assent to 
be bound hy tlie stateimmt of a particular witness is 
not au assent to arbitration, Init is an act entirely 
within the scope of his general authority a.s agent to 
carry on Ips principal’s suits, and to do all acts ne- 
cessary to that end. Rajenoee Chumier Newtoke 
V. Mahomed A YNOODDEEN . W, R., 1864, 143 

41 . Mooktear, Power of,— Ad- 

mission of title hy mooktear. — Authot it y of mook- 
tear to hind mortgagee , — VYhere a mortgagee signed 
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Mooktear, Power of— continued, 

a mooktearmima, in which he stated that he would 
abide hy any arguments which might be urged, and 
any d<K*umcnts wliieh miglit ho filetl hy the mooktear 
thereby ajijioinlcd, and the mooktear subsequently 
tiled a wu*itten statmnent signed hy himself alone in 
W'hich he admitted the mortgagir’s title , — Jletdi the 
written statenioiit <‘ould not he incorjKirated with the 
mooktearnama so as to make it ])art of the document 
signed hy the mortgagee. LuciiMEE Ruksu Roy v, 
RiTAjEEr Ram I’anoay 

[13 B. L. B.. P. Co 177 ; 20 W. R.,376 

S. C. in Court below . . 12 W, R., 448 

42. Mooktear ap- 

pointed hy several co'sharers, — Authority of agent . — 

vi deuce of general authority . — Where a general 
mooktear empowered to acton Ixdialf of co-sharers 
does formal acts to cnforec the rights of his princi- 
pals (the /(‘inindars), it is not neet‘ssary to trace back 
ills authority in each case to the explicit sanction of 
every single member of the family. Mooktears 

..M I 4^.. i....... <v ntw) 

j unless the eontrary is shoNvn, 

I conn' within tin* ordinary seoja^ of their duty w'ith 
authority. HuEEY IviSTO UoY t), MoteE LALXi 

Kuedeb 14 W, R,, 80 

43. Authority to 

sign deed of ,sale, — Proof of authority of agent , — 
Where a man resists liability for a deed of sale exe- 
euled hy his am uiookti'ar, it is necewsai'y for the 
jairchasor claiming nmler that deed to show that the 
mooktear had authority eithm* hy virtue of a gene- 
ral or special power of attorney to execute tliat decnl 
and to hind his principal hy (u(‘cntjng Uiat deed. 
Mohan Kuoee ». Ajooduya Dohb 

[20 W.,R., 119 

I 44. — — Pardanashin wo- 

rn,— Account stated.— h mooktearnama i‘xecuted hy 
a jiardanushin vNoinaii apjioinUsl her husband to he her 
general mooktear, and declared that all a(*ts done 
hy the said imKikh'ar, such us giving and taking 
loans to and from others, executing on my behalf, 
getting exccuti'<lin my favour, dt‘eds of absolute sale,’^ 
and so oil, “ sliall he aiTiqited by me.” It was sought 
to render the jirincipal liable, on an account stated 
hy her husband as her mooktear so emiiowered, for 
a dc))t, without proof tliat the money constituting it 
Intd been borrowed on her acitount, JIM, on the 
construction of the mooktearnama, t.hat the mook- 
tear had no authority to bind her hy such a statement 
of acjcouiit, whatever authority he might have hod to 
hind her hy an actual borrowing of money on her be- 
half. No implication of authority in the mooktear 
to hind the winnaii hy his stated a<T.ount had arisen 
1 from the carrying on of a course of Imsiness. Ac- 
j cordiiigly. w'hen the evidence ol exprtjss authority 
I failed, the statement of account hy the mooktear 
, was insufficient to renefer the prin<*ipal liable. No 
i evidence was given of the items lent, so as to estab- 
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15»b an iridobtcdiioss independently of the account 
stated. SuniBHT Lall «. Shbobabat Kobe 

[I. L. B., 7 Calc., 245 
L.B.,8L A.,S9 

45, Manager of firm.— oj 

manager to hind partners in concern , — The partners 
of a concern are bonnd by the acknowledgments of 
their manager, as their avowed agent. Massbyk v. 
Gbish Chxjbdbb Chttokbebutty . 24 W. B., 34 

Partner of firm.— 

nf person dealing with partner , — Contract incapable 
of division , — A firm of carritTs authorised one of their 
l^rtnors to draw bills on tlic firm to the extent of 
Il200 each. The partner, acting in excess of his 
auUiority, and witiiout the knowledge of the firm, 
made two promissory notes, in the name of the firm, 
fear K1,01K) eacli. The plaintiff knew the partner 
was limited to a parficular sum, but also knew that 
two of his bills for 11800 cacli had been previously 
accepted by the firm. In an action on the notes,— 
Heldf first, that the firm was not liable for the whole 
amount drawn ; and secondly, that the contract, where- 
on the action was founded, was not iuipable of division, 
and, therefore, the firm was not liable to the extent 
of fi200. Tekmabhai Ukmabuai e. Brown 

[10 Bom., 310 

47, Partnership in tea garden. 

of partner for acts of managing partner, 
^Authoriig of" agent , — By an agreement made on 
22nd July lHf)2 between C, and T. (since deceasetl) 
and the defendants I*, and C, agreed to sell, and 
T,, P., and 8. to purchase, a lialf share in the lands, 
plantation, and estate belonging to U., known as 
the Laojau Tea Estate and Grants, The agreement 
provided that C, was to conduct and manage all 
matters and affairs of the estates, but nothing was 
said as to its being done in bis own name or in that 
of the partners of any firm. Money to carry on the 
httsiness was provided by means of bills drawn by 
the local manager n|K>n C. in the same maiiner as if 
he (C,) had been the sole ow'iior, the defendants being 
fullv aware of this and finding the funds. This 
mode of dealing continued dowui to the time of the 
transaction which is the subject of this suit. The 
only act in the way of notice to the public on the 
part of the defendants was a notification in a direc- 
tor published by them in Calcutta (2^ S,, 4' Co, 
being booksellers and publishers), in whicii in the 
list of tea estates the Laojan concern was mentioned, 
and C., 21, P., and S. named as proprictoi*8. In the 
dii-eetory for 1870 and 1872 C, was also described as 
Calcutta agent. This suit was brought to recover 
a balance due in re8i>oct of moneys alleged to have 
been advanced by the plaintiffs on the tea to be 
manufactured in the season 1872, the plaintiffs being 
tea bn>kers who made the advances on the security 
of tea invoices and bills of lading. Tlie terms on 
which the required advances were to be made vtere 
arranged by an agreement, d#ed 9th February 1872, 
between C, and the plaintiffs, who were under the 
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btdief that C, was the proprietor of the Ijaojan 
concern and not merely manager. By rewon of C,*s 
death and the non-delivery of a portion of the 
season’s tea, the plaintiffs were unable to reimburse 
themselves for their later advances, and brought the 
present suit against the defendants, who, they contend- 
ed, were bound by all C.’s acts and dealings. ^ Held 
by CoTTCH, C, J., that, assuming that the plaintiffs 
knew what was in the directoi’y, it could not be con* 
sidered as a notice to them that the authority which 
C. bad been exercising, and which he continued to 
exercise with, so far as it related to bills and^ drafts 
ilrawn by the local manager, the knowledge of bis part- 
ners, the defendants, been detennined, and that 
he had only the authority of an onlinary Calcutta 
agent. Held^ also, that the question in the case 
was whether the transaction between C, and the 
plaintiffs was within the scrope of the authority 
wliieb C. had, or was allowed by bis partners to ap- 
jwar to have, in managing and conducting the affairs 
and busiricMs of the partnership. It was a question 
of a(*.taal or apparent authority, and whether the 
transaction was one which the owner of a tea garden 
carrying on the cultivation of it would in the ordi- 
nary course of business enter into. Held, further, 
that the transaction would liavo been according 
to usage, if C, bad Ix^en the solo owner of the gardens, 
and the defendants, by allowing him to mailhge osten- 
sibly as sole owner, clothed him with every authority 
incidental to a sole owner in that business. The de- 
fendants were therefore bound by the agreement of 
the 9tb February 1872. Spink v, Moran 

[21 W. B., 161 

48. Mercantile agent— Power o/ 

agent to indorse hills. — Special authoritg. — Implied 
authoritg. — A special authority is required to em- 
power a mercantile agent to draw or indorse bills 
and notes, but the authority may be implied from 
circumstances. PnaTONJKB Nesskbwanjeb v. Gool 
Mahombo Sahib ... 7 Mad., 369 

49. Managing agent.— 

of principal. — Banker and customer, — Bills of ex- 
change. — Indorser and acceptor. — N. Co., the 

managing agents of the Ikirec Tea Company, had a 
general baaking account with the Oriental Bank Cor- 
poration, wdiich accx)uiit they were allowed to ovor- 

«... ..-w. uc.li liiwwcn w wiHw, uiicepu, inaorse, and 

negotiate on Ijehalf of the Company all such cheques, 
promissory notes, drafts, &c., as should be iiece.<^8ary 
for enabling them to cany on the business of the 
Company.” Purporting to act under this power, H. Sp 
Co. drew a bill of exchange on the managing agents 
of the Company, which was accepted by the latter, and 
indorsed by K. 4* Co. to the Oriental Bank* Corpora- 
tion, who credited the amount to JY. 4^ Co.*s general 
account. The amount was draw’u out by cheques 
drawn by N, 4* Co. jicrsonally without reference to 
the Baree Tea Company, and there was no proof that 
rhe money had been applied for the purposes of the 
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Baree Tea Company. Reid, in an action by the Ori- 
ental Bank against the Baree Tea Company, that the 
latter wore not liable on the bills as acceptors. Ori- 
ental Bank Corporation v. Bares Tea Com- 
pany . I. la. B., 9 Calc., 880 : 13 O. L. B., 412 

50. Agent acting contrary to 

authority. — Liability of agent. — An agent who 
acts contrary to the authority given him by his prin- 
cipal is himself liable on the transaction in which he 
lias so acted. Gomanee Lall v. Jbrwttn Rah 

[2 Agra, 33 

51 . Agent acting out of scope | 

of authority. — Liability of principal. — Heldihnt 
an agent who is appointed for the general manage- 
ment and conduct of business cannot bind his princi- 
pal by an unusual contract, not strictly relating to 
the conduct of the business, unless he has express or 
implied authority for the same. The fact that a 
consignor dealt in good faith with the agent, who 
exceeded his authority, is not sufficient to bind the 
principal. The consignor dealing with the agent 
ought to satisfy himself of the agent’s authority. Tlie 
defendant, not having ratified his agent’s act by re- 
ceiving the benefit of the contract, cannot bo bound 
by the acts of his agent and liable to make good the 
losses. Mularbs Lall v. Gilmore 

[3 Agra, 196 

52. Payment to agent in belief 

lie was * principal. — Liab ility of purchaser, — 
Where a party purchased cotton from a person both 
banker and broker, upon the'just belief authorised by 
the facts that he (the seller to him) was the principal 
and not merely a broker, and paid him in good faith 
the price of the article purchased, he cannot be held 
liable to the real priiicipars claim, such payment yn'o- 
tecting him from further liability. Petumueb Bhu- 

V, Muthoora Dabs . . 1 Agra, 121 

2. RATIFICATION. 

63. BjQfeot of ratification . — Act 

of pr incipal . — Where the act of the agent has been I 
communicated to and ratified by the principal, it be- • 
comes the act of the principal in point of law. Pes- 
TONJBB NbSSERWANJBE V, GOOL MAhJmeD SAHTB 

[7 Mad., 369 

54 . Promise to redeem mort- 

gage. — Consideration . — Contract made by agent on 
his own behalf , — The plaintiff sued the defendant on 
mortgages executed to the plaintiff by the adoptive 
mothers of the defendant (who were also defendants) 
subsequently to his adoption. The plaintiff contend- 
ed that the mortgages had Ixjcome effectual as against 
the defendant by reason of his subsequent conduct. 
Evidence was given that he had promised his adoptive 
mothers to redeem the mortgages, and that he had 
stood by and allowed the plaintiff to carry out the 
provisions of the mortgage-deeds to his own detriment 
by paying maintenance to the defendant’s adoptive 
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mothers, and by paying off certain mortgages which 
had been created by them previously to the adoption 
of the defendant. Held that the defendant was not 
liable upon the mortgages. His promise to redeem 
the mortgages was not made to the plaintiff, but to 
his adoptive mothers, and there was no consideration 
for such promise as he made. Nor could the promise 
have the effect of ratification, for the ratification of 
the authorised contract of an agent can only be effec- 
tual when the contract has been made by the agent 
avowedly for or on account of the principal, and not 
when it has been made on account of the agent him- 
self. SniDPESHVAB V. Uamchandrabay 

[1. Xk B», 6 Bom., 468 

55. AcquieBoence by oo-sbarers* 

— Mortgage by lumberdar, — Acquiescence in acts of 
agent, — Where a mortgage was made by a lumberdar 
of his own share and shares of his co-sharers as 
agent on their part in order to raise a sum required to 
pay the Government revenue, — Held that the co- 
sharers, being aware of the fact of mortgage, and 
not having at the time repudiated it, and, moreover, 
having ac^quiesced in the decree of the Court of first 
instance which awarded their shares on payment of 
their quota of the mortgage-debt and interest, most 
be taken to have thereby consented to the act of the 
lumberdar which was done on their behalf. PuN- 
chum Singh v, Mungle Singh 

[2 Agra, Pt. 11, 207 

50, AcquieBoenceeby mortgagor. 

— Condition in wajib-ul-urz. — Execution of wajib-uU 
urz as mortgage. — Held that the original proprietors 
were not bound by a condition in the wajib-ul-urz which 
had been signed and attested by a third party then in 
possession, not as authorised agent on behalf of the 
proprietors, but as a mortgagee. Subsequent acquies- 
cence by the mortgagor or bis representative might 
be only an acquiescence in the mortgagee’s act to the 
extent and in the qualified way in which his consent 
was given. Bhaqekefth v , Mohitn 

[2 Agra, 129 

But see Mibajoolnirsa v. BuNSEEnHUR 

[1 N. W., 183 : Ed. 1873, 277 

3. REVOCATION. 

57. ; Agency of manager.— 

cation by one of several shareholders, — A principal 
can determine the authority given to an agent. The 
authority given to a manager may be revoked by a 
shareholder, and another shareholder cannot resist 
such revocation, unless there has been a stipulation 
in the deed providing for the appointment of a 
manager that the authority should continue for some 
definite time. BulAKRE Lail v. iNDlTRPirTTBB 
Rowar • • • « * 3 'W. B.f 4]t 

53 . Agent to Bell property.— 

Agreement. — Remuneration for work and labour done. 
—The defendant requested the plaintiff to sell for him 
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8. UKVOCATlON-.cattii»ft««i. 

Agent to Bell property ^con^tnueii. 

B plot of ground on tbe Kitplanade In Bombay at any 
rate exoeediug tlic price at which the defendant him- 
self had purebaaed it, and agreed to give him as remu- 
neration half of the net profit realised on the sale. The 
defendant subsetiuently revoked this authority, and the 
plaintiff shortly afterwards found a purchaser, whose 
offer the defendant did not accept. Meld that the 
laiutiff could not recover on the agreement, which 
ad not been performed on his part; that there was 
no gi'ound for holding that the pluiutifP and the 
defendant were ;>artiiier8 in the transaction as between 
themselves ; and that the plaintiff was not entitled to 
recover for work done as broker, or for commission, 
the nature of the agreement being that the plaintiff 
took the risk of the authority being revoked. U ukst 

o. Watson . . 2 Bom«» 423 : 2nd £dL, 400 

^ — Hereditary Ageney^—Coniract, 

— Conei derat i on, — Specific performance . — Contract 
Aei {JX 0/1872), w, 202, JS?05.~The defendant, by an 
agreement in the nature of a letter of attorney, con- 
stituted the plaintiff and his descendants the hereditary 
agents of the defendant, gave him authority to collect 
the rents of his share in an inain village, and pro- 
mised to pay him an annual salary out of the rents. 
Meld that, as between the parties and during their 
lifetime, the apjwintment was valid and binding, 
whether or not any valuable consideration passed,— 
the more acceptance of the office by the plaintiff 
being a sufficuent consideration for the apjwiutmcnt. 
Bat, independently of the terms of the agreement, 
imd whether or A)t the agency hmi been created for 
valuable consideration, the deft?ndatit had, under the 

S moral provisions of section 203 of the Contract 
ot (IX of 1872), a right to revoke the authority, 
as the more arrangement that the plaintiff’s salary 
should bo paid out of the rents could not be regarded 
BS giving to the plaintiff an interest in the property, 
tbo subject-matter of the agency, within the meaning 
of section 202. If the defendant had revoked the 
agency improperly, tlie remedy ley, under ordinary cir- 
cumstances, in a suit by the plaintiff for damages for 
broach of contract. Where, however, the plaintiff 
chose to sue for specific performance, and demanded 
arrears of salary, — Meld that, without a valuable 
consideration for the defendant’s promise, the agrc*e- 
mont passed by him to the plaintiff would Im^ nudum 
pmtum, and the plaintiff would not be entitled to 
recover, except for work and services actually ren- 
dared. Vxbbkvchibta «. 

268 

4 DUTY OF AGENTS TO ACCOUNT. 

00. Form of account— to 

inepeei books. — jper Field, J , — It is the duty of an 
agent to render proper accounts to his employer 
imspective of any contract to that effect. And he 
does not discharge that duty by merely delivering to 
bit amployor a set of written accounts without attend- 
ing to explain them, and produce the vouchers by 
wbldt the items of disbursements are supported. In 


FBIHCIPAli jMSTD AGEHT— eoaftnasd. 

4. DUTV OP AGKNTS TO ACCOUNT— ooa- 

tinued. 

Form of account— 

order to enable an agent to prepare accounts to be 
furnished to his principal, he should be allowed to 
have reasonable access, at proper times and in the pre- 
sence of responsible persons, to such books and papers 
in the principars possession as may be necessary for the 
preparation of the accounts. Annooa Peesad Boy 
e. Dwaekanath Gangopadhta 

[I. la. R., 6 Calc., 754 : 8 O. I-. B., 821 

01 . Bight to account on death 

of JXlBiiBgeT.~-^Manager of company and employer. 
— Liability to account, — Accrual of right on death of 
manager against representatives. — A manager is 
bound to account to his employer whenever be is 
called upon to do so under reasonable circumstances. 
On the death of such manager a fresh right to an 
account accrues to the employer as against the 
manager’s representatives. Lawless ». Calcutta 
Landing and Shipping Company. Calcutta 
Landing and Shipping Company t». Lawless 

[I. Ii.R.,7Calc„827 

6 . LIABILITY OP PRINCIPAL. 

02 . Proof of purchase having 

been made for principaL— pur- 
chase by agent with funds of principal. — To estab- 
lish nprim& facie case of constructive purcViase by 
an agent out of the funds of the principal, it must 
be proved that at the time of the purchase the agent 
had in his hands funds of the principal sufficient to 
make the purchase. ROOEONISSA v . Woolput Ali. 
SuFDUB Ali v. Woolput Ali . 3 W. B., 232 

08 . Right to Bue principaL— 

Election to sue agent, — Suit, Dismissal of, — Where a 
crcdiior sued an agent of his debtor, alleging that 
the agent had made himself personally liable for the 
debt, and the suit was dismissed on the ground that 
the creditor gave credit to the principal, — Held 
that the creditor w'as not debarred by such proceed- 
ings from suing the principal. Uaman v. Vaibavan 
[I. R., 7 Had., 882 

04 . Purchase by agent out of 

scope of thlthority.-- Assistant in indigo factory, 
Purchase of seed by. — Disclosed prineipal,-^Meld 
by the majority (Q lover, J., dissentiente) that it is 
not within the reasonable scope of the authority of 
an assistant in an indigo factory to purchase any 
amount of indigo seed for his master and to make 
his master liable, particularly when the seed w'as not 
purchased or used for the factory ; and that though 
the assistant, in writing to the vendor for the seed, 
styled himself in the body of the letter as the 
manager of the concern, yet his signing himself for 
another person, and not for the owner of the factory, 
disclosed to the vendor that the other person and not 
the owner of the factory was his principal. Ro- 
OHOOBUBDYAL MUNDUB V. CfiBlSTlAN 

[dW,B.,12d 
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6. LIABILITY OP PiaNCIPAL—co»<i»«<»tI. 

05 , Carriage of goods by rail- 

way, — Goods passing over the lines of several com- 
panies, — Agreement for interchange of traffic, — Loss 
of goods, — Liahility. — The plaintiff delivered to the 
Madras Railway Company a bale of cloth for 
carriage from B,, a station belonging to that com* 
pany, to S., a station belonging to the defendants, 
the G. I, P. Railway Company, and obtained from 
the Madras Company a receipt which recited that it 
was granted “ subject to the rules and regulations 
and charges in force on that or any other railway 
over which the goods might pass.” The goods were 
lost while on the line and in the charge of the 
defendants, the G. I. P. Railway Company, and the 
plaintiff sued them for damages for breach of the 
contract of carriage. Between the two railway com- 
panies there existed an agreement arranging for the 
interchange of traffic, which provided, inter alia, 
that goods should be booked through to and from all 
stations on both lines at certain stated rates ; that in 
such cases one company should receive payment and 
should account to the other ; that any claim for loss 
or damage should be paid by the company in whose 
custody the goods were when lost or damaged, or, if 
that could not be ascertained, then by both com- 
panies rateably ; and that no alteration affecting the 
through traffic should be made by either company 
without previous notice to the other. The defend- 
ants pleaded that the suit was w'rongly brought 
against them, as there was no contract between 
themselves and the plaintiff. Held that the suit, 
whether or not it might also have been brought 
against the Madras Railway Company, was rightly 
brought against the defendants, inasmuch as the 
agreement between the two companies, if it did not 
actually constitute a partnership between them, 
show'ed, at least, that the Madras Railway Company 
became the agents of the defendants to make the 
contra(!t for carriage with the plaintiffs. G. I. P. 
Railway Company v. Uadhakisan Khushaldas 
[1. 1<. B., 6 Bom., 371 

00 . Undisclosed principal.— 

Settlement of accounts between principal and age^d. 

Right of unpaid vendor , — Contract Act (IX of 
1872), ss, 23t, 232, — The defendant, who resided 
in Dholera, employed the firm of S. K. as his agents 
in Bombay. A running account was kept, in which 
the defendant was debited with the price of goods 
purchased on his account by S. K,t and was credited 
with the price of goods sold by 8, K, on bis account, 
and with the amount of the remittances which he 
made from time to time. In fulfilment of orders 
received from the defendant on 16th March IBTR. 
S, K.t on the 23rd March 1879, bought from the 
plaintiff 20,000 cocoauuts (out of a cargo of 42,000 
then lately arrived at Bombay) ; on the 24th March 
1879, 10,100 cocoanuts (out of a cargo of 23,000) ; 
and on the 27th March, 20,020 cx>coanuts (out of a 
cargo of 71,250). By each of these three contracts 
it was agreed that the pnrchase-moncy should be paid 
on delivery. At the time of making these contracts 
the plaintiff did not know, nor had he any reason to 
suspect, that 8, K, was an agent and not principal in 


FBINCIFAL AKB AGENF--eoiifia«e^. 

6. LIABILITY OF PRINCIPAL-e<Mi<i»fie<l. 
Undisclosed principal-— eoa/isHed. 

the transactions. On the 27th and 28th Msiksh 
1879, the 30,160 cocoanuts (the subject«matter of 
the first two contracts) were trans-shipped into the 
vessel Lakhmiprasad, and on the 29th March 
1879, the 26,626 cocoanuts (the subject-matter of the 
third contract) were trans-shipped into the vessel 
Lalsari for conveyance to Dholera. The Lai* 
sari sailed from Bombay on the Slst March, and on 
her arrival at Dholera the defendant obtained pos- 
session of the third lot of 26,626 cocoanuts which 
had boon shipped on board. On the Ist April 8, K, 
received from the defendant remittances sufficient to 
pay for all the cocoanuts, and to leave a balance of 
Rl,727 to the credit of the defendant in his account 
with 8, K, These remittances were made by the de- 
fendant in good faith, and were received by 8, 
at a time when the plaintiff gave credit to 8, K, 
and did not know of any one else to be charged with 
the price of the t^ocoannis. On the 2nd April the 
firm of S, K. stopped payment, and on the 3rd April 
1879 the plaintiff, in consequence of the failure of 
8, K. and the non-payment of the j)rice of the 
cocoanuts, irans-shipiK^d the 30,160 cocoanuts (the 
subject of the first two contracts) from the Lakh* 
miprasad into the Ramprasad, Tliese cocoanuts 
w’cre subsequently sold, and the proceeds of the sale 
deposited in the Bank of Bombay to abide the result 
of this suit. On tbe 4tb April ibe plaintiff disco- 
vered that the defendant was tbe principal in the 
cocoanut transaction, and brought this suit against 
him to recover tbe price of the three lots of cocoa- 
nuts. The defendant denied that /$. K. had autho- 
rity to pledge his (defendant’s) credit in making 
purchases, and contended that, having in good faith 
paid his agent 8. K, for the cocoanuts prior to the 
institution of the suit, he (the defendant) was not 
liable to the plaintiff. Held that the plaintiff was 
entitled to recover. The rule of English law, which 
makes the liability of an undisclosed principal sub- 
ject to the qualitication that he has not bond fide 
paid the agent, or that the state of accounts has 
not been altered, is not adopted in the Contact 
Act. Section 232 is to be read as a qualification of 
the first portion of 2 )aragraj)b 1 of section 231, w'hich 
gives a principal a general right to enforce a con- 
tract entered into by his agent. Section 232 quali- 
fies that general right by making it subject to the 
rights and obligations subsisting between the agent 
and the other contracting party. Tbe 2ud clause of 
paragraph 1 of section 231 ^ves a party contracting 
with an agent the same rights against the prin- 
cipal only as he would have had against the agent; 
and section 234 adds a further qualification S) his 
rights as against the principal. Section 232 of the 
Contract Act adopts the qualification imposed by 
English law uiwii the right of the principal to 
enforce a contract,— rw., that he must take the con- 
tract subject to all tbe efiuitieg, in the same way as 
if the agent were the real princ* pal ; but it does not 
impose upon the right of the other contracting party 
the qualification laid down by the cases of Thompson 
V. Davenport, 2 Smith* s L, C,, 7th Ed,, 364, and 
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5 . LIABILITY OF PEINCIPAL— 
TJndisolosed principal— 

JLrmHronff v. Sf okes, L, E., 7 Q. E., 698, — namely, 
that the principal hao not imid the agent, or that the 
itato of the account between the princi})al and agent 
)ba« not been altered to the prejudice of the prin- 
cipal. Thu only qualification to the right of the 
other contracting party against the principal, is tliat 
imposed by section 234, — namely, that he has not 
induced the principal to act ui)on the belief that the 
agent only will be held liable. PnEMji Thikakdab 
t). Madhowji Munji . L lu, B., 4 Boio., 447 

07 . Secret arrangement by 

agent.«"-Pt«rcAass by ayent afterwards adopted by 
principal . — If a principal adopts the acts of an agent 
in ru8})oct of tlie purchtwe of a property, he must 
take the property subject to the conditions with 
which the agent encinnlHired it, notwithstanding 
any secret arrangement between them not known to 
third t>arties. IsuiiNOHnNJOEiE ISiNan v. Shaiia 

CacTHK W. B.» 1864, 3 

03, J?TSLXXA.,-^Fraudulent statements 

made by agent . — Statements fraudulently made by an 
agent for his own benefit are not binding on the prin- 
cipal. JOWAHIB LaLL 0 . POOBUBUM SiNUH 

[8 W. B., 252 

09 . Fraud of agent 

in Bale of property . — If an agent, authorised to scdl 
property, commits a fraud against his priticioal, the 
principal is the person who ought to suffer, and not 
a stranger. Doobga Nabaik Ss5 v, llANRr Ma- 
DHUB Mozoombab . . 1. L, B., 7 Calo., 199 

7 Q. Fraud of agent. 

Adoption of, by principal. — lVin<;ipal.s are notall<)wed 
to iKxnefit by a<loptiug the fraud of their agents. 
Koylabh CntJi^BBK llAiBrBBJBB V. Kalbb Vrosonno 
Chowbubt • • . . 16 W. B., 80 

7L Liability in 

civil of principal for consequences of aqent'.v 

fraud. — In a suit to recover the value of bullocks 
hired by tho defendants gomashta to convey quanti- 
ties of salt from the Government golahs, which, 
proving to be in excess of tho quantity enterwl in the 
Government pass owing to the fraud of the gomashta 
in making an addition to tho lawful quantity, was 
soiaed by the Salt officials as contraband, and the 
bullocks sold under the provisions of Kegulation X of 
1819, — Held that, neither the want of authority on 
the part of the gomashta, nor the iguorai\ce ot the 
salt merchant, tlie defendant, could be pleaded to 
exoiuratc bim from the consetpiences of his ser- 
vants fHiudulent act. Sabhoojunna v. liAMHUHEy 

1 Hay, 461 

72. — Bankruptcy of 

rent, Kffect of Breach of eontraet. — Damages , — 
Amendment of bill of comp This was a suit for 

foreclosure of a mortgage for 1150,000, during a cer- 
tain contract, which, the plaintiffs contended, had de- 
termined by the bankruptcy of their Calcutta agents. 
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6. LIABILITY OF PRINOIPAL--conft‘»fie<l. 

Fraud — continued* 

The defence was that the contract was not so deter- 
mined ; and that even if it were, the defendant had 
a right of lien or set-off, which would cover the 
amount of the advances. This set-off consisted of the 
amount of loss in the sale of silk, which the defend- 
ants, after the said bankruptcy, had shipped direct 
to London, and sold there on non-acceptance by the 
plaintiffs; and of a claim of H 18,024, the amount of 
a bill of the said agents which the defendant had ac- 
cepted from them as payment for silk, but which bill 
was dishonoured after the said bankruptcy. Clause 6 
of the agreement was as follows : “ The silk to be paid 
for on delivery. Delivery to be taken within ten days 
of the arrival of any parcel in Calcutta ; failing tho 
payment within that time, Carr, Tagore, & Co. 
may sell it at the market price; and should this 
be under the contract rate, you agree to pay tho 
difference.” Clause 10 of the agreement was as 
follows : ” As you have no authority to make advances 
previous to the receipt of the silk, and as Carr, 
Tagore, & Co. stipulate for the advance In part 
of the sum which they are out of pocket, to carry on 
the filatures, the advances proposed being B50,000, 
at such times and in snch portions as they may 
require after the delivery of the first parcel of silk 
under this contract, so that such advances shall not at 
any time be in excess of H50,0t)0, beyond the silk deli- 
vered, for which interest at the rate of 0 per cent, 
will be allowed, and it is agreed that the question of 
advances siiall be an open question ; and that in the 
event of advances l>cing authorised, the contract 
sImiU at once be in force,” The lower Court held 
that under these two clauses the defendants could 
not resort to the advances for their set-off ; that the 
plaintiffs were not liable for the R18,024 ; and that 
the contract was not determined. Plaintiff also 
alleged a series of frauds on the part of their 
agents, with whom defendants were in collusion, but 
these charges were abandoned at tho hearing. Meld 
that acceptance by the agent binds tlie principal 
whore there is no fraud; that voluntary accept- 
ance of an agent's bill as payment discharges 
the principal ; that a contract is not determined by 
death or bankruptcy of an agent, unless there has 
been an express stipulation to that effcfct ; that an 
impossibility of fulfilling the terms of a contract 
must be clearly established in order to avoid a liabi- 
lity for breach thereof ; that when a place of delivery is 
specified in a contract, delivery must be made there ; 
that the plaintiff having failed to prove alleged 
fraud in a deed, although entitled to relief under 
a distinct head of etpiity, will not be allowed to make 
a new case, and c.annot, in the same suit, obtain a 
decree on the footing of the said deed ; that amend- 
ment of a bill will not be allowed, if it appear that 
an acwmnt, being the relief attainable, would have 
been given if demanded, and that the plaintiff has not 
offered to perform h^ part of a contract and allow 
compeusatiou for breaches thereof to the defendant 
and to pay any balance that should be found against 
him ; that the mode of ascertiuning damages for 
breach of contract prescribed in the contract must 
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6. LIABILITY OF PKINCIPAL— 

Fraud — continued. 

be adopted, and the remedy by action at once accrues. 
Pole ». Gordon 

[2 Hyde, 289 : Cor., 83 : Bourke, O. C., 1 

73 , Misfeasance and tort of 

agent. — Liability of principal for wrongful acts 
<f agent . — A principal is liable for the misfeasance, 
or tort of his agent, when such misfeasance or tort 
has been done or committed with the subsequent as- 
sent, adoption, or ratification of the principal. When 
it is found that a principal was cognisant of, and 
countenanced, the act of his agent, it may be inferred 
that he assented to it, Rai Kisuen Chand e. Sheo 
Baeam Rai 7 N. W,, 121 

6. LIABILITY OF AGENTS. 

74, Banian, Iiiability of.— Cus- 

tom, — There is a presumption in Calcutta that where 
a vendor of goods deals with a banian of a European 
firm, qud banian, he is only to look to the banian for 
the price. Faizullah v, Ramkamal Mitxbe 

[2 B. Ii. B., O. C.. 7 
V. Grant, Smith, & Co. 

[2 Hyde. 129; Cor., 47 

S. C. on appeal. Grant, Smith, & Co., ». Juoao- 
BTJNDOO Shaw 

Bourke, A. O. C. 117 : 2 Hyde, 801 

75 , Agent of foreign princi- 

pal. — Presumption of law as to whom credit is 
given. — Where it is sought to make the agent of a 
foreign principal liable on a contract, there is no 
presumption of law, but the case must be deter- 
mined by the particular facts. But in the absence 
of evidence to the contrary it will be presumed, as a 
matter of fact, that credit was given to the agent. 
McGavin V, Wilson . 1 Ind. Jur., N. S., 405 

76, Agent mixing transaotions 

of principal with his own,— JB arrowing . — An 
agent is personally liable who mixes up his private 
transactions with those of his princii)al by borrow- 
ing for both. JuoouRNATH Roy CnowDHux v, 
Munorekha Bosseb , • .2 W. B„ 156 

77 Agent dealing with third 

parties’ goods as those of the principal. — 

Liability to owner of goods. — An agent who deals 
with another man's goods as if they belonged to his 
principal, may be answerable to the true owner, not- 
withstanding that he acts by the command or direc- 
tion of his principal. Wise «. Burn 

[4 W. B., Bee. Bef., 1 

73, Unconditional acceptance 

of bill by Silent,— Liability on hill.^Held that 
the defendant's agent, having unconditionally ac- 
cepted the bill, must be held liable for the aimmnt. 
Salio Ram v, Juooun Nath . 1 AgTa.^iB7 

79 , — — Purchase by agent. — Know- 

ledge of agency by vendor, — G-overnment servant . — 
The defendant, a servant of Government, having 
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6. LIABILITY OF AGENTS— 

Purchase by agent— 

given orders for bricks, and the plaintiff being 
aware that the defendant was a servant of Govern- 
ment, and that the bricks were required for building 
bridges on account of Government, — Held that the 
Government was liable, and not the defendant per« 
sonally. Shbenath Koy v. Ross 

[4 W. R., S. C. O. Bef:, 13 

30, Goods ordered by prinoi** 

pal and accepted by Sigent,— Personal Liability 
of agent. a suit for the recovery of the value of 
certain articles sold and delivered to defendant No. 
1, who had given an order for payment, which de- 
fendant No. 2, as his agent, had accepted by an en- 
dorsement, plaintiff gave up the claim against defend- 
ant No. 1, and demanded the amount from defend- 
ant No. 2 alone. Held that, under the circumstances, 
there could be no (‘laim against defendant No. 2. 
Kales Mohdn Sircar v. Humatjn Kadeb Maho- 
med Ali 25 W. B., 91 

31 , Liability in case of two in- 

nocent persons. — Liability of agents to third 
parties, — Forgery. — Two letters were presented to 
M,y one addressed to himself and the other to the 
manager of the Miissooroe Savings Bank, both pur- 
porting to be written by K, In the letter to JIf., 
M. was requested to deliver to the manager of the 
Bank the letter addressed to him. In the letter to 
the manager he was asked to send R2,500 in cur- 
rency notes through Af., payment being promised 
by a remittance through another bank or through 
M. M. delivered the letter to the manager, who 
upon the strength of it made over the notes to Af., 
who gave a rctreipt for them for and on behalf of jST., 
and afterwards handed them over to the person who 
had brought him the letter. The letters were for- 
geries. In a suit against M. by the Bank to recover 
the money paid to M ., — Held that, in presenting the 
letter, in receiving the notes, and in granting a re- 
ceipt for them, the defendant was in some sense an 
agent of K. ; but inasmuch as the notes were given 
on the authority of the letter addressed to the plain- 
tiff himself, and not in consc(iueiu‘e of any represen- 
tation made by the defendant, the latter could not 
be held liable for the loss sustained by the former. 
Mooney v, Mussooree Savings Bank 

[6 N.W.,319 

32, Undisclosed principal. — 

Promissory note signed by agent . — If an agent signs a 
promissory note without disclosing the names of his 
principals, the latter are not liable. Sheo Chdrn 
Sahoo V. Curtis . . .8 W. B., 139 

88. Might to sue,-^ 

Liability of agent. — Charter-party, — Actual know- 
ledge.-— Disclosure of name of principal at time 
of making the contract,— Presumption of liability 
of agent where name of principal not disclosed.—^ 
Contract Act (IX of 1872), s, 230.— The plaintiffs 
by charter-party contracted to let \be steam-ship 
the defendants upon certain terms. The 
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ftrst clause of the cbarter-i^rty stated that the 
plaintiffs ** agreed as agents for owners of the said 
steam-ship/* and subscKjucnt clauses provided that 
the owners should hind themselves to receive the 
cargo on board, and that the master on behalf 
of the owners should have a lien on the cargo for 
freight, Ac. The chartcr-jwrty was signed by the 
plaintiffs and defendants in their own names. The 
plaintiffs sued the defendants for breach of the 
charter-party in refusing to load the said steam-ship. 
Metd that the plaintiffs had contracted as agents, 
and were therefore not entitled to sue. if a contract 
made by a person who is an agent is worded so as, 
when taken as a whole, to convey to the other con- 
tracting party the? notion that the agent is contract- 
ing in that character, he cannot sue or he sued on 
the contrat't. Where one contracting party knows 
that the other is contracting as au agent for a third 
person whose name ht? also knows, the presumption 
laid down iu clause 2 of section 230 of the Contract 
Act (IX of 1872) does not arise, although at the time 
cf making the contract the agent does not disclose 
the name of his principul. The essential point is the 
knowledge, and actual knowledge is c(|uivalent to dis- 
closure, the whole object of which would be to convey 
such knowledge. MACKllfivoN, MACKBNzin, A Co., 
9 . Lako, Moib, a Co. « 1. Xi. B., 6 Bom«» 684 

Q4, — Liability of 

€^ent-^Coniract Act (fX of 1872), ». 2H0.'SH- 
denoo Act (i of 1H72), s. 92 . — Char'ter^party, — AJw- 
pl^tnent of itievedores to load and discharge cargo, 
—The defendants let a steam -ship to the plaintiff for 
a certain term, and 8Lgiu?d a charter-party ** by and 
on htdialf of the owners of tlu? sU‘am-Hhip A.** The 
charter-party w'as a time-charter to comment? on 
arrival at Calcutta, and to terminate atone of f?ertaiii 
ports; the steamer in the interim to ply to and from 
any port the charterers pleased. It w^as agreed that 
the steamer should be provided “ with a proper and 
suffleieut crew of seamen, engineers, stokers, linsuien, 
and other luHM'ssary iK?r8on8 for working cargo with 
all despatcli ; ” and that in taking and discharging 
cargo, ** the master and his crew with his bouts shall 
be adding and assisting to the utmost of their 
power ;** and that ** the owners or agents of the said 
steam-ship fi*hall be held responsible to the said char- 
terers for any incapacity, w’aiit of skill, insobriety, or 
negligence on the part of master, offii crs, engineers, 
stokers, ftremeu, or t'rew of the said steam-ship.** 
The names of the principals were not disclosed iu the 
charter-party, but wn^re verbally disclosed Ix'forc the 
charter-party wtis signed. In au action against the 
agents for damages for refusing to supply stevedores 
and other persons, in addition to the crH?w, when 
loading and discharging cargo , — ffeld that the pre- 
auinpiiou created by the second clause of section 230 
of the Contract Act is merely a primd facie one and 
may be rebutted, and that the contract was not per- 
sonally binding on the agents, l)eeauBe the ptimd 
faeie presumption of an iutentiou to contract person- 
ally was rebutted by the language of the contract 


PRINCIPAL AND AaENT-~<Jo»<m«ed. 

6. LIABILITY OP AGENTS—eon^iaaecf. 
Undisclosed principal 

itself. Heldy also, that the terms of the charter-party 
showed that the crew only were to assist in loading and 
discharging cargo ; and that the plaintiffs were not 
entitled to call on those responsible for the steamer 
to load and discharge cargo by stevedores instcnd of 
by the crew. Reading the second part of section 230 
of the Contract Act with section 92 of the Evidence 
Act : Semble , — That if, on the face of a written con- 
tract, an agent appears to Im* personally liable, be 
cannot escape liability by evidence of any disclosure 
of his principal’s name apart from the contract. 
ISooriiOMONiAN Setty V, IIkilgehs 

[I. L. B., 6 Calc., 71 : 4 C. L. R., 377 

86. On Otli April 

1805, A,, wl»o resided and carried on business at 
Bombay, through his gomastah at Calcutta, shipped 
on board the Sir Jamsetjee ’Family 208 bags of 
sugar, and received from the captain a bill of lading, 
by which he certified that they wei c shipped in good 
order and well conditioned on board the said ship 
bound for Bombay, to be there delivered iu like 
good order and well conditioned to B., or his assigns, 
on payment of freight at RIO pt?r ton. The bill of 
lading was subject to the usual exceptions. Tlio 
vessel was at the time chartered to 11, A,, and G, 
and C, were agents for the owners. M. A. being 
unable to carry out the terms of the charter, there 
w’as a delay in the departure of tin? vessel. On 2f)th 
May 1865 A, wrote to C. and C., addressing them 
as agents of the? ship : “ 1 beg to inform you that 1 
have shipped per Sir Jamsetjee Family 208 hags of 
sugar for Bombay ; 1 hold tin? bills of huUng for the 
same, and the ship is still d(*tained here. 1 hope 
yon will be kind enough to let me know what you 
will do about the cargo, — if the said ship will sail 
for Bombay or tmns-ship to any other vessel, or 
deliver the cargo here.*’ To which C. and V. on the 
same day rcpUotl : “We shall be able to tell you in 
the course of a week or so what we propose doing 
with the ship Sir Jamse/Jee Family ; as soon as any- 
thing has ten decided, due notice shall be given to 
the shippers of cargo already on board.** On Ist 
dune C. and C. again wrote ; “if. A, having failed 
to carry out his charter of the Sir Jamsetjee Family 
in terms of the shipping order, and sundry gocKla 
having k'en sent on board by him, of which the 
following are lielievcd to be to your order, and for 
which bills of ladling have been signed and delivered 
tt) if. A., we shall be glad to know’ whether you are 
willing that tht‘ said g(X)ds— 208 bags of sugar— be 
trans-shippeil to a steamer going to Bombay, at the 
current rate of freight, the bills of lading for the 
same Wing sent to the owners of the Sir Jamsetjee 
Family, to ho delivered to the consignees of the 
gotwis ujwu production of the bills of lading aircmly 
signet!. You will, of course, understand that the 
gootlsare liable for the chartered rate, — viz., R20-10 
per ton ; and the charterer having failed to com- 
plete the loading, the difference of freight between 
what AT. A, granted you a shipping order at and the 
freight charged by the steamer will have to bo paid 
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PHUSrCIPAXi A!N1> AGEINT — continued* 

6. LIABILITY OF AGENTS~.oo««»fterf. 
Undisclosed principal— 

by tlie shipper previous to the goods being delivered 
ill Bombay.” On the 8th June A. replied : “ I am 
agreed that my goods be trans-shipped to a steamer 

f oiiig to Bombay at the current rate of freight, but 
must not pay the difference of freight, whatever it 
may be. In regard to if. A*, I have nothing to do 
with them, as the bills of lading per Sir Jamsetjee 
Family for 2B8 bags of sugar being signed by the 
captain of the same at the rate of freight, RIG per 
ton, I am liable for the same only. If you are 
willing to trans-ship my said goods to a steamer at 
the same rate of freight, 1 am willing and most pay 
it; otherwise you will kindly order to deliver my 
goods from Sir Jamsetjee Family here.” C. and C, 
accepted and acted on the proposal in the last letter. 
The sugar was trans-shipped from the Sir Jamsetjee 
Family to the Qunga, from the mate of which C, 
and C. obtained a receijit, stating that the goods had 
been shipped in good order, &c. The goods were 
afterwards removed without the knowledge of C. 
and C, from the Ounga to another steamer, the 
Mula^ wdiich belomred to the same owners. Sub- 
sequently C. and C, gave up the receipt from the 
mate of the Ounga, and obtained in exchange a bill 
of lading signed by the agents for the captain of 
the Mula. Tlie bill of lading stated the reeei])t 
of goods (in wdiich were included those of A,) from C. 
and C’,and made them deliverable to order of (7. | 
and C. at Bombay, and re(‘eij)t of freight for the 
whole at HIT) per ton was admitted. A. knew that 
his gomls had la^en put on board the Mula, and got 
his policy of insurance, which was against a total 
loss only, transferred. There were inserted in red 
ink in the bill of lading when given to A, the 
words, ** Bags all more or less in bad order and torn; 
contents damaged and rotten ; marks indistinct; not 
resjionsihle for marks or condition of jiaekagcs or 
contents.” The Mula proceeded on her voyage, but 
returiKjd to Calcutta with her cargo damaged by the 
]K*rils of the sea : 2G0 of A's bags of sugar w'orc 
condemned and sold in Calcutta, under the authority 
of the agents of the Mula, without notice to (7. at^ 

C» or to A., and neither were aware that the sale 
w^as about to take place. The remaining eight bags 
were sent to Bombay in another ship by the agents 
of the Gunga and Mula, and were reedved by A, 
Held (overruling PnBAB, J.) that C. and C. were 
agents only of the owners of the Sir Jamsetjee 
Family ; but had C. and C. been liable as agents for 
A., they w'ould not have been liable for the full 
value of the goods damaged by the perils of the sea. 
Qumre, — If C. and C. had expressly, as agents of 
the owners of the Sir Jamsetjee Family, contracted 
to trans-ship and d(divcr at Bombay, according to the 
terms of the bill of lading, w'oiild they have been 
personally liable ? Semble, — A contract made with 
express reference to a principal, though not by name, 
would not render the agent personally liable as the 
agent of an undisclosed principal. CovviK r. Dhubm- 
SJEE PoOIfjABHOY . . 2 Illd. JUT., IS, S., 76 

86. Agents of ship, 

•^Liability of agents. — Upon the following facts 


PRINCIPAIi AKD AGENT— coBfiiwwI. 

6. LIABILITY OP AGENTS— 

Und isclosed principal— continued. 

referred, "Defendants contracted with plaintiffs os 
agents of the captain and owners of a certain ship 
then in the Madras Roads. The plaintiffs were aware 
of this at the time when the contract was made. 
The captain was at the time in charge of his ship. 
At the time of the contract nothing was said by 
either party as to the person or jiersons' on vrhose 
credit the contrict was made,— all that occurred 
being that defendants, known by plaintiffs to be 
acting as agents for the captain and owners of the 
ship, agreed with plaintiffs to carry certain of their 
goods on board the ship to Calcutta. The defend- 
ants did not at the time of the contract in terms 
say that they contracted only as agents. The {ilttin* 
tiffs did not know the names of the owners, nor of 
the captain; nor had they any further or other 
knowledge of the latter than that which his designa- 
tion by his olficc of master of the ship conveyisd.” 
Held that, in the absence of anything more than 
knowledge that the defendants were acting as agents 
of the master and owners of a ship in the Roads, a 
decision declaring the agents liable was strictly in 
accordance with English law. I^atbb e. Oobdon 

[7 Mad., 82 

87. Captain and ofiffoera of 

man-of-war,— jDawaye occasioned hy treatment of 
stranded ship without consent of owner. — A., the 
captain of a man-of-war, gave written instructions to 
JB,, his lieutenant, coucerniug a certain ship whlth 
was stranded. The official instructions contained the 
following ])a8sage! "You will in all emergencies act 

^ as your discretion and judgment direct.” At the 
same time A. sent a demi-official letter to JB., in 
which, after several directions having reference to 
the disposal of the cargo, he added, " After getting 
all you can, I should think that the wreck ought to 
be burnt ; hut all is left to your discretion and judg- 
ment.^’ In pursuance of these ordei’s the wreck was 
burnt without the consent of the owner. A. subse- 
quently ratified the act of his subordinate. Held, 
first, that A,, by the expressions used in -the demi- 
official letter, rendered himself liable as principal ; and 
second, that B., as the ag(mt directly concerned in 
causing the burning of the ship, was liable jointly 
with A. to the owner for the damage ot'casioned 
thereby. Abboola bin Shaib Ally v. Steyhknb 
[ 2 Ind. Jur., O. S., 17 

88, 'PVBVLd,— Fraudulent ayreemeni 

between agent and contractors for wor/Sr.— The ex- 
King of ()udh ordered M,, one of his officers, to pro- 
cure the erection of certain buildings. M. made over 
to F. (also one of the King’s officers) the contract for 
a portion of the work which the appellant undertook 
to execute. The coiitra<it for the work was signed by 
the appellant alone, and it provided (among other 
things) that F. was to be allowed E20,000 out of 
every ill, OG, 000 paid to the appellant. By another 
agreement it was stipulated that the ^ork should he 
examined and checked by F. or his agents. The ap- 
pellant was discharged before the completion of the 
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6. LIABILITY OP kO^mil^contimed. 

l^a}xdi--’OonUnv,ed, 

work, and he eiicd Y., JIf., and the ex-King jointly. 
Meld that T. did not render hitneelf personally liable, 
and that the contract was of such a description that 
the appellant was not entitled to a decree against the 
other respondents in respect of it, as both F. and the 
appellant were parties to a fraud on the cx-King, 
BfiOaOBAN SBN 0. BA1>6A AlLY Sua 

[1 Ind. ffur., O. S., 103 

39 . Payment of deposit as pnr- 

ohaae*money with auctioneer.— to re- 
eow depoeit . — The ]ilaititiif purchased immoveable 
property at an auction sale and defK)sited a cMU’taiu 
amount on account of the purchase-money with the 
anctioueer. The vendor refused ta convey the pro- 
perty to tlio plaintiff. Held that the money having 
been deposited with the auctioneer as a stakeholder 
and nut as an agent merely, and being in his hands, 
the a(dion to recover it lay against the auctioneer, 
and not against the vendor. Essaji Adamji n. 
BfiiEJi PuiiSHOTAH . 4 Bom., O. C., 125 

Contract for municipality. 

lion of contract iy municipality , — Want of 
authority, — Plaintiff sued one M. M.y overseer for the 
municipal office, for tlu‘ nicovery of money due on a 
contract under which plaititiff hud done certain W'ork, 
defendant contracting for the iminicipality, and for 
the jH'rfonnanec of work known by plaintiff to be 
inunicijml w'ork. The municipality having ignored 
the eonivaet, it w’ns lield that the contract being 
a quasi contract, defendant could not be held person- 
ally liable in the action. MoOHOOtSOOnuK Dey v, 
Moebnpbonath Mookkbjbb . 9 W. B., 206 

91 . OratultouB Negliyence, 

^Oross neyliyenoe, — A gratuitous agent is liable for 
any loss sustained by his principal thro\igh the gross 
negligence of the agent. What is gross negligence 
is a question on the facts of each particular case. 
AaiiBW r. iKuiAK CAasYiNa Company 

[2 Mad., 449 

92. Megligenoe of agent.— Aycaf 

to huy indigo seed, — Exercue of judymeut, — Agents 
buying indigo seed in a rising market, under an order 
to purchase on the most favourable terms, c^aimot 
experiment by sowing a sample and w'aiting before 
they purchase to see whether it wdll germinate. They 
are only bound to act to the best of their judgment, 
and to use proper care and skill as agents in purchas- 
ing what they arc ordeml to purchase, and their ac- 
tion cannot he repudiated unless they are shown to 
liave been guilty of negligence. Bbtts v. Abbuth- 
»0T .... 19 W. K., P, C., 05 

Affirming decision of High Court in Abbttthnot 
Bbits . . . . 6 B. Ii. B., 273 

93. - — — - Liability of firm 

for acts of memhtr of firm, — Contract Jict^ s. 192, 
—The plaintiffs and defendants carried on business 
In the «»me place, and when a member of either firm 

sent to Calcutta to make purchaaes, the other 


PBIMCIPAL AND AGBNT-coJiftJiasif. 

6. LIABILITY OF AGENTS— 

Negligence of agent— co«<»»«sd. 

firm took advantage of the opportunity to get the 
same person to purchase goods on their behalf. A 
member of the defendants' firm who was sent to Cal- 
cutta, through his own negligence lost a sum of 
money given by the plaintiffs to the defendants' firm 
for the purchase of gotids. The lower Courts found 
that the defendants acted as agents. Held that the 
defendants’ firm, and not only the particular member 
of the firm by w^hose negligence the money was lost, 
was responsible. Sekundkii Monditl v. Nocowbi 
Biswab . • . • 11 C. L. B., 547 

94. " ■■■'■ Liability for loss 

sustained by company, — Held^ under the circum- 
stances, that the company hail suffered loss by the 
neglect of their agent, and that he was liable to make 
good the loss sustained in consequence of his negli- 
gence. Cbawlky V. Malino . . 1 Agra, 63 

PRINCIPAI. AND SURETY. 

Col. 

1. lulABILITY OP PbINCIPAL. . .4610 

2. Liability of Sfbkty , . . 4611 

3. Dischabob op Subety , . . 4615 

See Bill op ExonANOB. 

[I. L. R., 3 Calc., 174 
See Dekkan Agbiociltiteists' Hkliep 
Act, 3870, 0. 72. 

[I. 1m. B., 5 Bom., 647 
See Execution op Decbbb — Moor op 
Execution— Pbincipal ano Suhety, 

[I. L. B., 4 Calc., 331 
See Hindu Law— Contbact— Pkincipal 
AND Subety . . 4 Mad., 190 

See Cases unobb Subety. 

1. LIABILITY OF PRINCIPAL. 

1. Joint and several liability.— 

Decrees ayainst both parties , — Where two parties 
are jointly and severally liable under the terms of a 
bond, the principal may be sued for the amount due 
with interest, notwithstanding that a decree has been 
obtained for the same sum against the other party. 
Mauombd Roheemooddben V, Indoob Chun deb 
JOWHUBEE . • . . 12 W. B., 192 

2. Remedy between principal 

and surety . — Deficit in Collectorate treasury , — 
Attachment of property by Collector , — When on the 
discovery of a deficit in the deposit accounts of 
certain zemindars a Collector attaches the property 
of the sureties for the Collectorate treasurer, the 
romcHly open to the sureties is against the treasurer 
only. Sadut Ali Khan e. Manikabniba Chow- 
DHBAIN. NUND MoHUN CHOWDHBY V. MaNIXAK- 
NixA Chowdhbain . . W. B., 1864, 119 

3 . ' ' Miykt of surety 

who has paid the debt to recover from principal , — 
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1 . LIABILITY OP PEINClPAL~cott^iii«<»cf. 

Bemedy between principal and surety’— 

continued. 

Applying the law of England and Scotland and the 
general law of Europe to this country, it was held 
that when a surety has paid off the debt of his prin- 
cipal, not only are all the collateral securities trans- 
ferred to the surety, but by what is called subroga- 
tion the right is also transferred to him to stand in 
the place of the original creditor, and to use against 
the principal debtor every remedy which the prin- 
cipal creditor himself could have used. Accordingly 
the surety is not debarred from proceeding against 
the original debtor upon the instrument itself which 
created the debt, by reason of the debt having been 
paid by himself. Hbeka Lall Samant ». Oozbbr 
Ali 21 W. B.« 347 

2. LIABILITY OF SURETY. 

Extent of liability, — Volunta- 
ry paymenU hy principal. — The liability of a surety 
will not extend beyond the precise limits of his 
undertaking ; he is not liable for any sum volunta- 
rily paid by his principal to a third party for any 
pur|K)se of his own. Khbttee Nath Seal v. Snin 
Nath Chattekjbe . • W. B., 1864^ 284 

5^ Specific contract, 

^Liability of surety. — Costs of suing principal , — 
Seld that a surety^s liability must be measured by 
the contract ; and where the contract is sjjecific, and 
not in general and indelinite terms, the surety cannot 
be held liable for costs and interest incniTed in suing 
the principal debtor. Dabbb Chvbn v. .Tankeb 
Pebshab 3 Agra, 141 

Liability on bond. — 'Running 

account. ^Appropriation of payments, — Joint bond, 
— Notice to surety of default, — A principal and two 
sureties executed in favour of a hank a joint bond to 
secure the payment of a sum placed to the cash 
credit loan account of the princii)al, together with 
interest, and the premia on a policy of life assurance, 
within one year from the date of the bond. At the 
end of the year a considerable sum remained unpaid, 
but the principal continued dealing with the bank, 
and the account was continued for three years after 
the date of the bond as a running account, during 
which time divers sums were paid in by the principal, 
more than sudicient to discharge the amount due at 
the end of the first year from the date of the bond, 
and divers sums were in like manner drawn out. In 
a suit brought by the bank against the sureties to 
recover the amount due at the end of the first year, 
it was held that, inasmuch as the whole account from 
the date of the bond to the end of the principars 
dealing with the bunk had been treated as a running 
account, all payments made by the principal to the 
bank were to be appropriated to the earliest items in 
the account ; and inasmuch as all the moneys due on 
the bond at the end of the first year were thereby 
satisfied, no amount remained due on the bond. 

That for the purpose of giving persons 
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2. LIABILITY OF SURETY— 

Xiiabillty on bond — continued, 

appear on the face of an instrument to have 
executed it as principals the equitable rights of sure- 
ties, they may show by evidence, dehors the instru- 
ment, that they executed only as sureties. SemhUt — 
That a surety is not entitled to notice of default 
mode by the principal. Semble , — That there being 
no express stipuktion to the contrary, the fact that 
the principal was allowed a greater credit than that 
secured would not have discharged the sureties. 
Koonban Lall v. Jahabs . . 1 Agra, 17 

7, Contract Act, s. 

127, illustration (e). — Surety-bond , — J^unt of con- 
sideration . — Where JY. advanced money to if. on a 
bond hypothecating N.*s property and mentioning 
Af. as surety for any balan(;e that might remain duo 
after realisation of property, M, being no party 
to JSl/s bond, but having signed a separate surety- 
bond two days subsequent to the advance of the 
money , — Held that the subsequent surety-bond was 
void for want of consideration under section 127 of 
the Contract Act (IX of 1872). JPer Stuabt, C. J, 
— The legal position of the surety considered and 
determined. Nakak Raic v, Mbhin Lal 

8 . - Bond for faithful discharge 

of duty of overseer. — Carelessness of principal, 
— By a bond given for the faithful discharge of the 
office of oVerseer to a ferry fund committee, the 
surety became bound ** to make good any funds en- 
trusted to the overseer which may be misused.*’ 
Held that, under these words, the surety was liable 
for a loss of funds arising from the mere careless- 
ness or indiscretion of the principal, independently 
of any dishonesty, as by his lending the money to 
contractors. SBCBETABr or THK Febby Fitnb 

Committee v. Wabd . Marsh., 89: 1 Hay, 165 

0 ^ Bond for performance of 

duties of office, — Clerk of Small Cause Court . — 
Subordinate Judge, Powers of — The defendant 
and J, W, C,, Clerk of the Small Cause Court at 
Allahabad, entered into a bond to the Judge of the 
Small Cause Court, as well as to his successors in 
office, in a certain sum as security for the true and 
faitliful performance by J. W. C, of his duties as 
Clerk of the said Court, and for his well and truly 
accounting for all moneys entrusted to his keeping 
as such Clerk of the Court. Meld, in a suit against 
the defendant as surety, that he was liable for mis-' 
appropriation by J. W. C, of moneys arising from 
sales of moveable property held in execution of de- 
crees passed by the Judge of the Small Cause Court 
in the exercise of his powers as Subordinate Judge, 
anfl that had the small Cause Court Judge not Iieeit 
invested at the time of the execution of the bond 
with the powers of a Subordinate Judge, tine defend- 
ant's liability in respect of such moneys would not 
have been thereby affected. Cbostkwaitb v, Ha- 
milton • . • I. li. B,, 1 All, 67 

Laches of creditor , — 'fPhat 

amounts to laches, — Discharge of surety Plaintiff 
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ZiAOlies of creditor-^ooniinued, 

ttdvftnced money to iT. to enable him to complete 
a Qovormnent contract, and repayment wan Betmred 
by an oBBig^uinent of the expected proRta. The official 
to whom the ^arrangement was notified declined to 
recognise it, and this was known to all parties. JST. 
made default in payment, and the plaintiff, who had 
taken no further steps in applying to the Gov<*rttm«nt 
for payment of profits according to the arrangement 
between himself and K., found that K. had beem 
drawing the profits. In a suit against the surety, 
who claimed to bo exempt from liability at least to 
the extent of the profits which the plaintiff might 
by due diligence have rec-eived, — Weld that the plain- 
tiff hod not neglected any imperative duty incumbent 
on him as a creditor, and that his conduct did not 
amount to laches so as to discharge the surety from 
any jwrtion of liis liability. Dwakkanath Mittes 
t). Dbnonath Bonne ajEB . Bourke, O. O., 1 

11 , Mutual debts.— 

charge of eureig^' — R. borrowed money of the ’i>. ff. 
Corporation, jjayable by monthly instalments, and G. 
became security for him. JB. failed to pay the D, 3, 
Corporation, having then a considerable balance to 
bis credit in tlieii* hands. A year after they sued 
as surety for the sum borrowed. 7/cW, in giving 
a decree for the plaintiffs, that a banker need not set 
off against a debt a i^ash balance of the debtors in his 
hands, hut may proceed against the surety. Delhi 
Bank Coueobation c, Gbeenwat 

[Bourke, O. C., 227 

12. Agreement to mortgage. 

Assignment of. — Bond of indemnity , — Quaran* 
tee , — Inter mt , — Liability of parties discussed and 
form of doerf»e given in a ease where, by an agree- 
ment in writing, one of the defendants, in considera- 
tion of money lent to him by J9., the other defend- 
ant, »igroed to execute a inortgfige to 3, eoutaining 
the usual oovenauts (iu default the agreement t(» 
stand as a mortgage), and B. assigned the agreement 
to the plaintiff, guaranteeing by bond of even date 
the payment of the princijavl and intertwt specified in 
the agreement. Manioki'A Moxee v, Uaeoha Pbo- 
8AX> Mookkrjkb 

[I. L. B., 9 Calo., 856 : 11 C. L. B., 430 

• Suit sgaizist surety.— .d 
ialhf principal hg Criminal The act|uittal 

of the princiiml iu a Criminal Court is no bar to a 
civil action against the sureties. In a suit by the 
inutwalii of the Uooghly Imambarah against the trea- 
surer of that endowment and his sureties, under a 
security IkjiuI executed on an optional stamp of Bb 
for a sum of HI 7,280-5 0 allegi'd to have been mis- 
appri>pTiated by the treasurer, who had been com- 
mitted to, but acipiitted by, the Sessions Court, — 
MM that, although there was gross neglect on the 
part of the mutwalli in the supervision and exami- 
nation of his cash Isilanee, yet as there was no evi- 
of fraud <»r mutual connivance at the delin- 
quency of the treasurer, the former was entitled to 
reooTor from the sureties the sum which the stamp 
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Suit against Burety— continued, 

used on the security bond would cover, — »ir., 111,000, 
with costs in proportion and interest. Kebahitt 
Ali V, Abdool Wahab , , 17 W. K., 181 

14. ■■■ Suit for breach 

of contract, — Performance hg surety, — Where the 
surety had begun to perform the duty which the 
principal had contracted to perform, — Held that this 
circumstance did not preclude the plaintiffs from 
suing the defendant as surety for breach of the con- 
tract. PlSBOS 0 . Opsnpba Bhexti Ganafatht 

[7 Mad., 864 

16. Contract Act (Act 

IX of 1872), ss, 133, 139,— Surety still liable 
though remedy against principal barred , — Where a 
plaintiff sued a principul and a surety for arrears of 
rent, and it appeared that the principal was dead at 
the time the suit was instituted, and where the 
representative of the principal was not made a party 
till after the right to recover the arrears as against 
him was barred by limitation, — Held that the surety 
was still liable, the suit as against him having been 
instituted within the period allowed. Hajarimal v. 
Krishnarav, I. L, R,, 5 3om., 647, cited and ap- 
proved. Kbishto Kishobi Chowdhbain V. Radha 
KomunMunshi . . L Ii. B,, 12 Calc., 880 

16. Obligation to sue 

principal, — Held that a creditor is not bound to ex- 
haust his remedies against the principal debtor before 
suing the surety, and that when a decree is obtained 
against a surety it may be enforced in the same 
manner as a decree for any other debt. IjACHMAN 
Joharimal V. Bapu Khanbu. Nanbeam Sab- 
BAUliAL V. BhAVANI HaIBATI 

[6 Bom., A. C., 241 

17. — Contract Act, ss, 

134, 137 , — A surety^s liability to pay the debt is not 
removed by rcjison of the creditor’s omission to sue 
the principal. Sankana Kalana v, Vihupakshapa 
Ganeshapa . . , I. L. B„ 7 Bom., 146 

18. — ■■ ■ ■ ■ -- Suit on hundi . — 

Accommodation acceptance, — Contract Act, s, 128,^ 
Co-extensive liability of surety , — In a suit against 
the acceptor of a hundi, the defendant contended 
that, as he had accepted the hundi for the ac- 
comodation only of a third person, he was liable 
only as surety, an<l the plaintiff therefore could not 
pFoeei>d against him until he had exhausted all his 
remetUcs against the principal. Held that the lia- 
bility of a surety being under the Contract Act co- 
extensive, \inle8B there is some contrary agreement^ 
with that of his principal, it was not necessary for 
the plaintiff to have first exhausted his remedies 
against the principal. Totakot Shangunni Menan 
V. Kurusingal Kaku Varid, 4 Mad,, 190 ; and 
Lachman Joharimal v, Bapu Khandu, 6 Bom,, A, C,, 
241, cited. Paniott v, Dwabka MonuN Dase 

[4 C. la B., 146 
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PBINCIPAI. AND 

2. LIABILITY OP SURETY— 

19 . ^ Execution of decree against 

surety. — Right to execute decree against jpropertg 
forming secuHrg for payment of debt where prin^ 
cipals have been released. — Whore a judgment-cre- 
ditor or decree-holder releascB his deceased judg- 
ment-debtor's representatives, into whose hands that 
debtor's assets have come, and exempts the property 
in ([uestion from execution, he cannot go against 
property whioh only became liable by way of security 
for the due payment of the debt by the primdpal 
debtor. ViLLAXflT Ahi Khan v. Ambenoohhben 
Ahmed 23 W. B., 19 

8. DISCHARGE OP SURETY. 

20, Death of principal.-— 

tion of decree, — A decree was obtained against a 
surety only, the principal debtor being dead, and his 
property having been attached as of an intestate, 
and ])roclauiation made. Held that the property 
could not be taken in execution of the decree against 
the surety. Kali CJiAUAN v, Sbibam 

[2 A. C.,192:ll W.E., 60 

2L Beng, Reg. II of 

1806, s. 4, — The liability of a surety or his heir 
under section 4, Regulation 1 1 of 1800, ceased after 
the death of the principal. DiiURM Chand Skbk- 
MUL V. lluliUlSH Chundeb Doonisr . 2 Hay, 115 

22. Indu^ence granted to prin- 

cipaL — Absence of injury to surety. — 8emble,^ 
An indulgence granted to a principal debtor does 
not absolve a surety who is not injured thereby, 
Delhi Bank CouroBAxioN v. Grbbnway 

[Bourke, O. C., 227 

23, Relinquishment of portion 

of claim by creditor. — Act prejudicial to surety. 
— Whers a creditor sued bis principal debtor and 
two sureties upon a mortgage -bond, and in his plaint 
formally Telin([uisbed his claim against part of thn 
mortgaged property, it was hold that after such re- 
linquishment the sureties wore no longer bound, 
their position being altered for the worse by reason 
of such relinquishment. Nabayan Qovind Ok v. 
Ganesh Atmabam Fadkb . 7 Bom., A. C., 118 

24. Bight of surety to disclo- 

sure of material facts, — Absenme of fraud. — 
There is no rule of law entitling a surety, without 
question asked, to a disclosure of all material facts 
known to the creditor which it may be material for 
him to know. Without proof of fraudulent misre- 
Xiresentation or concealment on the part of the cre- 
ditor or his agent, a surety is not entitled to be db- 
charged from his suretyship. Delhi and London 
Bank r. Hdntbb , . . 3 N. W„ 264 

25, Subsequent arrangement. — 

Obtaining fresh acknowledgment from debtor . — 
Money was lent on the security of a third party who 
died before the loan was repaid. The lender then 
took a fresh acknowledgment from the borrower for 
the sum due. Held the subsequent orrango- 

IV 
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8. DISCHARGE OP SURETY— edjiftaaai. 

Subsequent arrangement — oonii nued. 

ment, which did not contemplate the continuance of 
the third party's security, cancelled his liability. 
Sbbtabam Sahoo V. DaCosta • 12 W, B,, 294 

26. — — Variance In terms of con- 

tract. — Contract Act, s. 1$3. — A kabuUat whereby 
a lessee agrees, without the consent of the person 
guaranteeing the payment of the rent agreed to be 
paid under a former kabuUat, that he will pay rent 
at a higher rate than that agreed to he paid in such 
former kabuUat, amounts to a variance of the terms 
of the contract of guarantee, and discharges the 
lessee's surety in respect of arrears of rent accruing 
subsequent to such variance. Khattjn Bibi v. Ab- 
dullah . . . . I. L. B., 3 Aa. 9 

27. Neglect to register bond.— 

Suit for money lent against principal.-^lw a suit 
against a principal and two sureties, to recover the 
amount advanced on a bond by which certain im- 
moveable pr(>])erty was mortgaged, one of the sai*e- 
ties appeared, and contended that he was discharged 
from his liability in consequence of the plaintiff's 
neglect to have the bond registered. Held that the 
surety was discharged, as lie could only bo liable by 
virtue of the mortgag<^-bond, which, being invalid for 
want of registration, could not be used against him. 
The principal, however, might be sued as for money 
lent, if the loan could be proved by the other evi- 
dence. Shankab Bapu V, Vishnu Nabayan 

[4 Boiu.» A. C., 79 

28. — Bills of exchange.— DspotfiY 

of goods as collateral security for repayment. — Sale 
by creditor of goods deposited as security.-^ A. drew 
five bills in favour of B, on F. Sf Co., who accepted 
them and got them discounted by the Bank of Bengal, 
and on their becoming duo procured their renewal. 
F. 4* Co. subsequently drew three bills on the Bank ; 
and for securing as well the repayment of the princi- 
pal sum due on these bills and interest, as of all 
sums whicli the Bank had already (ulvaiiced or should 
advance on account of the drawers, deposited as 
collateral security varioui quantities of Chili copper 
of a larger amount in value than the advances then 
mtvdo. By a condition in those bills, the Bank was 
authorised, in default of payment within the time 
stipulated, to dispose of the coj>p(^r by public or pri- 
vate sale, and to reiraburso themselves the principal 
and interest due thereon. Shortly afterwards F. Sp 
Co, failed, and assigncjes of their estate and effects 
were apjiointed under the Insolvent Act. On 

S resentation to .4. of the first of the renewed bills, 
e served notice on the Bank not to part with the 
securities depo.sitecl with them, alleging that the bills 
drawn and renewed by him were aceommodjitioii bills, 
for which he had not received any consideration, and 
were renewed on the faith of the securities being 
applicable to tbeir discharge. Tlie assignees of F, ^ 
Co. redeemed the copper by paying to the Bank the 
amount of the principal and interest due on the bills 
drawn by F Co., all the bills drawn by A. were 
dishonoured, and the Bank of Bengal brought an 

7 
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action against A. for tbcir amount. On a bill filed by 
A.^ the Bank was restrained by injunction from pro- 
ceeding with the action at law. B,M on apt)cal by 
the Judicial Commitie<j, discharging the injunction 
and reversing the decree of the Supreme Court, that, 
under the circumstances, the redemption of the secu- 
rities was a sale within the meaning of the condition 
contained in tho deposit hills, and that such sale was 
not a release to A. as surety fur the previous bills, 
tho condition not being that tho <‘Opper or the pro- 
ceeds thereof shotild be applied preferentially or -pari 
pa$Bu with the other debts, hut simply in reiwihurse- 
ment to the Bank of tin' prineijial and iuterent due 
on tho hills. OP Bewoal Kadhakisskn 

• . • .3 Moore’s 1. A., 19 

29. — Agreement for payment of 

decree, or in default to execute it,-- Failure to 
execute it on default — Act IX of 1S72, ss. 134, 137, 
139, and 141,— k docree-holdor, in execution proceed- 
ings, agrtH'd to accept payment of the dccrc^tal amount 
by tho jndgiuont-debfcurs iti annual instalments. He 
also acccpt('<l iroin c(‘rtain other persons a surety- 
bond in the I'olUjwiug terms j “ In case of default <»f 
paying the insialnumts, tho whole decretal money, 
with costs and interest at 8 annas ])er cent., shall bo 
executed aft(U‘ one mouth ; aud for the satisfaction of 
the decriH'-holder wc. the executants, stand as sureties 
of the judgment-debtors.** The judgment-debtors 
paid five iustalmeiits and tlum made di'fauU. Tho 
decree-holder omitted to apply for oxociition, and the 
decree hecamo time-barred. He tlum sued tlie sure- 
ties to recover the amount of the di'tTce. Held that 
the terms of the bond reejuiring the creditor to exe- 
cute his decree within <nio month were peremptory, 
and imported much more than the usual agreement 
under such circumstances; that the decrec-l udder 
might execute his decree, if he pleased, on a default; 
that the legal consoiiuence of his omission to t xt?- 
cut(» the deeri'O Iwing tho disehargt' of the principal 
debtors, the sureties wouhl, uudejp section 134 of the 
Contract Act, stand tlisehiirged likt'wise; that his 
action was much more serious than “men* forbear- 
ance ’* in favour of his debtors, in the sense of sec- 
tion 137 ; that he had doim an net inconsistent witli 
the otpntios of the sureties, and omit led to do an act 
which his duty to them (under the agreement) re- 
qulroil, whert'by their eventual remeily against the 
princi|ml debtors was impaired (section 130); that 
ho had deprived tlio sureties of the benefit of tho 
security constltutocl by tho decree; that they were 
thorefori' discharged to the extent of the \i\lue of 
that secunty (section 141); and tliat the suit must 
couse<iueutly bo dismissed. Hazaui h. Ouunui Lal 
[1. 1.. 8 Aa. 259 j 

^0. — Giving time to prineipaL— 

'Execution of suOnequetti a^reeement unhnnmn to sure* 
ip,— A, ami his surety B. executed a bond to C. for the 
faithful discharge of A7s duties iis a gomastah. In 
SepU'inhor 18GtI, iukui ivccounts being rendered, A, 
was found imlebteil to C. in a certain suin'of money. 
A, Uioreupou executed au ikrar to €,, which was ac- 
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3. DISCHARGE OP SJJRWTY— continued. 

Giving time to principal — continued, 

ceptc'd by C, agreeing thereby to pay the amount duo 
in February following. On default being made, C, 
sued A. and B. for the amount due. Meld that the 
acceptance of the ikrar, without the knowledge or 
consent of B, giving time for payment, was a dis- 
charge to the surety. Pum Sundabi Debi v, Deo- 
BOMAYI Dbbi « . • 7 B. li. R., Ap., 10 

S. C. PUEEB SOONDUEEE DABBE V, CntTNDBE 

Sheehtte Ghossal • • 16 W. B., 252 

8L Liability of 

surety, — Acceptance of promissory notes, — A. en- 
tered into a bond to C, as surety for B,*s good 
conduct, &c., as C7s servant. C, subsequently, on 
A7s re({uest, retained B, in his service. B. be- 
came a defaulter, and with A,*8 concurrence gave C, 
promissory nohis to satisfy the defalcations. Held 
that C. tiould sue A, on the bond, although he liad 
sucwl and recovered against B, on one of the promis- 
sory notes and had received payment on another, 
j Wiseman e, Gopaul Doss Sen 

[1 Ind. Jut., TS, S., 277 

32. — Sureties of naih„ 

— Acceptance of bonds from naih, — The sureties of a 
nail) are absolved from liability if the principal takes 

I bonds from the naih in acknowledgment of tho 
debts, giving him different periods of time for pay- 
ment, without the knowledge and consent of the 
sureties. I’oaosE ‘o, Anxjni) Chunbee Gohoo 

[1 W. B., 81 

33. — ■ Proof of fact of 

person being surety. — In a suit against D. and K. on 
u promissory note, where K. raised the defence that 
he was only a surety for J)., and that tlie plaintiff 
having given time, D. was released from liability, 
— Held that it was necessary to show that tho fact 
that K. signed the note only as surety for D. was 
known to tin' plaintiff at the time when tho note was 
made. Held, also, that a binding contract to give 
time to the principal cannot ho inferred from the 
mere receipt by the creditor of interest in advance 
on the note. Punohanun Ghose r. Daly 

[15 B. li. B., 331 

34. — Acceptance qf in- 

terest in excess or advance. — IXscharge of surely.— 
In an action against a surety for prin<*ipal and inter- 
est jiayahle on a promissory note, — Held, overruling 
the decision of the Court below (Macpheeson, J.), 
that tho cretlitor, by the mere a<*ceptauce, without 
the knowledge or consent of the surety, of interest in 
excess of what was due on tho note, bound himself 
to give time to the principal debtor, and thereby dis- 

harged the surety. Kali Peasanna RoY v. Am 
bica Chaean Bosk 

[9 B. B., 261 ; 18 W. B., 416 

35. ' ■' — — — — Acceptance of 

interest in advatiee, — The mere taking by the holder 
of a promissory note of interest iii advance from tho 
principal debtor, does not o|)crate a£ an agreemeut 
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S. DISCHARGE OP SURETY— 

Giving time to principal— coii^intfe(2. 

not to sue during the time covered hy the interest, 
and therefore does not constitute such a giving of time 
to the principal as would release the surety. Dwae* 
SAITATU MiTTEB «. DaLY. DWABEAKATU MiTTEB V, 
Biboh • , • • 15 B. It. B., 888, note 

86. — Interest paid in 
advance, — Ditcharge of surety, — Accommodation 
acceptor, — Contract Act {IX of J 872), s, 135 , — The 
drawer of huudis paid advance interest to the holder 
to obtain time, which he did obtain, for payment 
after due date. Beld by the Privy Council that tlie 
liability of an accommodation acceptor of the hundis 
depended on whether he knew of and consented to 
this arrangement. Held also, on the merits, that he 
knew of, and consented to, advanced interest being 
taken, Goueohakdea Rai v. Peotaeohandba 
Dabs . 1. 1.. R., 6 Calc., 241 : 6 C. L. B., 591 

Affirming on appeal, Pbotap Chuneeb Das v, 
Goub CntTNEKE Hoy 

£1. Xi. R., 4 Calc., 132 ! 2 C. Xj. R., 455 

87. " ■ ' — Suit on hundi , — 

Accommodation, — Acceptance , — The defendant, in 
the course of dealings with 8, A, of Patna, used to 
draw hundis at Patna on himself at Calcutta, and sell 
them to S, A, at Patna ; 8. A, sometimes only i»ay- 
iiig par*t of the consideration for the hundi. On 13tli 
Se]»tember 1807 the defendant drew a hundi for 
R2,50U, payable forty-one days after date, in the 
usual way, and it was stipulated between him and 
8. A, that the value should be paid by 8, A. in throe 
days. On 16th September, tin? plaintiif in Calcutta 
discounted the hundi in the ordinary course of busi- 
imss, paying for it 112,408, or thereabouts. It then 
purported to be acjcepted by the defendant in favour 
of 8, A, Before the hundi fell due, 8, A. failed, 
and the plaintiff took the hundi to the defendant in 
Calcutta, and informing him of A.^s failure, 
asked him to pay the hundi. The defendant admit- 
ted he had drawn the hundi, denied he had accepted 
it, and refused to pay, saying (he alleged) that he 
iuid received no consideration for it. Before the 
failure of 8. A,, who had not paid the coiisideration 
as stipulated, the defendant pressed him for payment 
of the consideration for the hundi, and 8. A, wrote 
and delivered to the defendant the following letter, 
dated September 16th, 1867, from himself to his 
firm in Calcutta: Further, I sent you a chitti 
(hundi) for H2,500, drawm by Bhugwan Das (tbo 
defendant) upon Bbugwan Das upon (us), Calcutta; 
value de|K>6ited by me on September 13th, 1867, pay- 
able forty-one days after date in Company’s rupc^es. 

I have taken a hundi of this description, w^bich you 
will pay on its duo date. The money has not Iwen 
paid, for which I give this puja in writing, which 
you will know.” After 8* A's failure, and after 
the defendant’s refusal to pay on the due date, the 
plaintiff made the arrangement with 8, A., which is 
embodied in the following letter from 8, A, to the 
plaintiff, dated November 3rd, 1867 : “ Further, I dis- 
counted with you at Calcutta hundis for R6,<XK), 
which one Fit(un Das coming to Calcutta were paid 

IV 


PRINCIPAL AND SURETY— ooafianail. 

3. DISCHARGE OP SURETY— 

Giving time to priuoipal — continued. 

off in the folhAving manner: a hundi for R2,500 
drawn by Blmgwan Das on Bbugwan Das, value de- 
posited by me on the 15th day of the light side of 
the incoii in Bbndra, payable forty-one days after 
date in Company’s rupees ; and a hundi for R2,690 
by tSapi Shaw, Debi Shaw, Radlia Shaw, Ram Sahayi 
Roy, value deposited hy me on 14th day of the light 
side of tlic moon in Bhadra, payable forty- one days 
after date in Company’s rupees. 1 discounted 
hundis of this description, and out of iliem 1 pai d 
R2,200 in cash tlirougli Syad Mahomed Hossein 
Khan Sahib. The balance, R2,800, is due, the con- 
dition for payment of which is as follows (liore fol- 
lows the manner in which payment was to he made) : 
1 made an agreement of this sort, and 1 will pay the 
whole of the amount, inclusive of interest at 8 annas 
and will take the two hundis from BhaiRam Kissen 
Futteh Cliund, with wdiom they arc kej>t. Should I 
not pay the money according to this condition, then 
you have the autliority.” For the defendant it was 
contciuh^d that the cft’cct of the letter of 16th Sep- 
tember was to make the defendant a surety only for 
8. A,; that the })laintiff had notice of this at the 
time of entering into the agreement giving time to 
8. A,; w'hich therefore operated as a release to the 
defendant. In a suit by the plaintiff* to recover the 
amount of tbo bundi from tlu^ defendant, the Court 
found that it was not proved that the hundi hat! 
been accepted by the defendant, but held that, wbo- 
ther the effect of the agreement contained in tbo 
letter of September Kith was to make the defendant 
a surety only or not, the defendant was liable. Per 
Nobman, J. — Notice of the dtjfendant’s ijosition in 
regard to tbo bundi was not coTOmtnncat(‘d to tbo 
plaintiff. Per MAcrnBESON, J. — The agreement 
contained in the letter of lOtli September did not 
alter the position of the j>artie8 so as to make 8, A, 
tlie principal debtor, and the (h'fendaiit bis surety. 

I llAEJiEAN Das V. BnuowAN Das 

[ 7 B. L. R., 535 : 16 W. B., O. O., 16 

PRIORITY. 

8ee Cases ttnekb Moetgagb— Mabshae- 

LING. 

See Cases tneeb Moetgaob — SaiiE o» 
MOETOAG EI> 1 ’EOrEETY— I ’UJtCHAflEBS. 

See Cases ttnurr Moetgagb— Sale of 
MoUTOAGED rilOPEEXY — Rioiirs OF 
MuETG AGEES. 

See Cases undkb Vbnboe and Pub- 
CHASEE— Lien. 

See Cases ttkdeb Vendoe and Pvbohasbb 
— Notice. 

See Cases undeb Vkndob and Pttbciiasbb 
— -PUEOHASB of MoBTGAGBD PbOPBBTY. 

of Official Assignee. 

See Cases undeb Insolvency — CLAnna 
of Attaching Cbbditobb and Official 
Assignee. 
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— of registered over tmregistered 
deed. 

See Cases undbs EsaisrAAriOK Aot, 
1877, ss. 49 AND 60. 

FBISONEB. 

See Cases dndee Fabdon. 

— Examination of— 

See Evidence— Ceiminal Cases— Exami- 
nation AND Statements of Accused. 

See Cases undee Examination of Ac- 
cused Pebson. 

• Rights and privileges of— 

1 , Preparation of petition of 

appeal.— Every facility should bo allowed to pri- 
souoTH to enable tlieiii to prepare thoir petition of 
apiHjal. Queen v, i^iTxo Goi'Al Paulit 

[13 W. B., Cr., 69 

2 . — — — Presentation of petition of 
appeal. — Right to present petition to Court ivith^ 
out intrrpention of vakil, — A prisoner in Jail under 
n civil warrant is entitled to present a petition of 
a]»peal to Uic Court having power to hear appeals 
without the intervention of a vakil. In the matteb 
OF THE TETiTioN OF Kbibtnappah . 6 Mad., 88 

8 . Emplo 3 rment of pleaders. — 

Vakalalnarnat Opportunity for giving. — Prisoners 
should have the iulle8toi)portunity of giving vakalat- 
imiuas to any persons they please. In the matteb 
OP TUE PETITION OF IJADABHAI . 1 Bom., 16 

4 , Conversing with and instruct- 

ing pleaders. — Private instructions, — Prisoners 
should Iw allowed to have free converse with their 
vakils out of the hearing of the police officers in 
charge of such prisoners. Heo. v. Kashinath 
Dinkae . . . . 8 Bom., Cr., 126 

5 , Bight of freedom from fetters 

on trial. — A Jmlge should not refuse to try 
prisoner brought uj» in chains to stand his trial, but 
the Judge may direct the removal of tho fetters, 
unless satistied by a rejjroseniation from tho proper 
officer tliat they are necessary. Anonymous 

[4 Mad., Ap., 69 

0 ^ Mature of charge.— Acciwed, 

t of, to know exact nature of charge made against 
him . — Criminal Procedure Code (Act X of 1SS2)^ 
s, 221. — An wcused is entitled to know with certainty 
and accuracy the exact nature of tho charge brought 
against him, and unless he has this knowledge be 
must be seriously prejudiced in his defence. Tliis is 
true in all cases, hut it is more especially true in 
wht'rc it is sought to implicate him for acts 
not CH)muutUHl by himself, but by others wdth whom 
he was in wmpnuy. liBBABl Mahton v. Queen- 
Empbesb . . • I. Xi. B« 11 Calo., 106 

7, of accused to 

have charge read and to appear hy modtear . — The 
M(vgisti*alc, when he has prepared the eharge, is 


PBISOlOiB.— Mature of charge— 

bound to read it to the accused, and to ask him if he 
wishes to have any witnesses summoned to give 
evidence on his bidialf at the sessions. The Magis- 
trate cannot refuse to permit an accused person to 
attend at the sessions by mooktear. Queen v, 
Huknath Hoy . . .2 W. B., Cr., 60 

3 . Right to copies of documents. 

— Right of, on trial. — Evidence. — A prisoner applied 
for copies of certain documents filed in Court for tho 
purpose of his defence. Seld, the Magistrate had 
erred in refusing his application. Per Loch, J . — A 
prisoner is entitled to have copies of all documents 
for which he asks, and which he thinks necessary for 
his defence, and it is for the officer trying the case, 
whether Magistrate or Judge, to determine at tho 
hearing whetlicr the documents filed by tho prisoner 
are or are not admissible as evidence. In the matteb 
OF the petition of Shib Prasad Panda! 

[6 B. L. B., Ap., 59 : 14 W. B., Cr., 77 

9 . Bight to inspect books in case 

of theft, — Right to make statement. — So far as it 
may he necessary for tlie purposes of the trial, when 
books are tbe subject of a ebarge of theft, the accused 
is entitled to inspection of tbe books. It is not com- 
petent to tbe Court in a criminal trial to refuse to 
allow the accused to make a statement. In the 
matteb of Abdul Guffoob . 10 C, L. B., 64 

10 . Bight of accused to hear sen- 

tence.— Procedure Code, ISril, 1S69, s. 277* 
— When the proceedings in a case tried by a Subordi- 
nate Magistrate are submitted, under section 277 of 
the Code of Criminal Procedure, to a District Magis- 
trate to }>aB8 sentence upon the accused, the accused 
is entitled to be present at tbe passing of such setiteneo 
bi^fore the District Magistrate. Reo. v, Raoha 
Naeanji .... 7 Bom., Cr., 31 

Queen v. Gunebh Siecab , 7 W. B., Cr., 38 

I PRISONERS* TESTIMONY ACT, 1809. 

See Civil Procbdueb Code, 1882, s. 87 
(1869, s. 78) . 14 B. L. B., O. C., 51 

See Small Cause Court, Mofussil— 
Jurisdiction— Prisoner’s Testimony 
Act . 6 B. Ii. R., 216 : 13 W. R., 278 

I PRISONS ACT (XXVI OP 1870). 

Power of superintendent Oj 
Abetting escape of prisoner, — Beng, Reg. XIV of 
18/6.— A superintendent of a Jail has no power under 
Act XXVI of 1870 to imprison for one year a uiglit- 
I watchman convicted before him on a charge of aid- 
j ing and abetting the escape of u prisoner. Neither 
had ho power under Regulation XIV of 1816. 
Queen v. Sheoumbeb Lal . . 4 N. W., 4 

— B. 46. — Entering a havalat with in- 

tent to convey food to prisoner. — Rules made by 
Local Oovernment for the management and discipline 
of prisons. — House-trespass.-^Offence in relation 
to prison. — Penal Code, s. 442. — Previous acquittal. 
— Per Spankib, J., and Oldfield, J. 
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FRISOBTS ACT (XXVI OF 1870), s. 46-~ 

continued^ 

C, J., doubting), that a havalat (lock-up) is a prison 
within the meaning of the Prisons Act Per Stuabt, 
C. J., that food is not an " article ” within the meaning 
of section 45 of that Act Per Stuaet, C. J,, and 
Oldeielp, J,y that the conveyance of food into a 
havalat, not being expressly prohibited by the rules 
made by the Local Government under section 64 of 
that Act for the management and discipline of 
prisons, is not ** contrary to the regulations of the 
prisons” within the meaning of section 45 of that 
Act, and is therefore not an offence punishable under 
that section. Iteld, therefore, per Stuaet, C. J., 
and Oldfield, tTl, that, where a jMirson entered into 
a liavalat with intent to convey or attempt to tionvey 
food to an under-trial prisoner, such act on his part 
did not amount to house trespass within the meaning 
of section 442 of the Penal Code, and it was not an 
act punishable under section 45 of the Prisons Act. 
Per Spankib, J., contra. Per Stuaet, C. J.y that 
the fiMit that such person had been tried for liouse 
tres})a8s and acquitted was no bar to his being tried 
subsequently for an offence under section 45 of the 
Prisons Act. Empress o. Lalai 

[1. Iw R., 2 AIL, 301 

PRIVATE DEFENCE, RIGHT OF— 

See Culpable Homicide. 

[12 W. R., Or., 16 
I. Ii. R., 8 AIL, 253 

L Commencement and restric- 

tions on right. — Penal Code, 97y The 
right of private defence as descril)ed in 8<3ction 07 of 
the Penal Code is subject to the restrictions men- 
tioned in section 99, — that is, it should be exercised 
only iu the defence of one/s own body or that of 
nnotber p(*rson against an offence affecting the hu- 
man body. Under section 102 the right commences 
only on a reasonable apprehension of danger to the 
boily caused by an attempt or threat to commit an 
offence, and by section 99, clause 4, the right is re- 
stricted to not inflicting more barm than it is neces- 
sary to inflict for the purpose of defence. Queen 
V, Gobaedhan Bhuyan 

[4 B. I-. R., Ap., 101: 13 W. R. Cr., 66 

2 , - Extent of right.— Code, 

s. 103 and a, 99* — The right of private defence under 
section 103 of the Penal Code is restricted by section 
99 of that Code, and does not extend U) the inflicthig 
of more harm that it is necessary to inflict for the 
purpose of defence. Queen v* Duununjai Poly 

[14 W. R., Cr., 68 

8. Pleading right.— Per^ow^tnittY- 

ing attach. — The right of private defence cannot be 
pleaded by persons who, believing they will be at- 
tacked, court the attack. Queen v. NoWabdeb 

[W. R., 1864, Cr„ 11 

4. " ' OnuB prohandi,-— 

Alternative plea. — It is for those who raise the plea 
of private defence to prove it. The act charged («in- 
not be denied, and the plea of private defence raised 
as an alternative. If raised, a full account of the 


PRIVATE DEFENCE, RIGHT OF.— ' 
Pleading right — continued, 

occurrence must be given in evidence. IN THE MAT- 
TBB or THE petition OF JaMBS SiEDAR 

[1 O. D. R,, 62 

5, — Onus prohandi.-^ 

JEvidence Act, s. 105. — Where the accused had been 
convicted of riot under soction 148 and of gi’cvious 
hurt under section 325 of the Penal Code, th<3 Sessions 
Judge oil appeal held that the complainants had 
therasclsres heeii the aggressors, and that the accused 
had inenjly exercised tlie right of private defence ; 
but inasmuch as they had not set up the plea of 
private defence, he considered it was not competent 
to him to set aside the conviction. Held that, 
though the onus was on the accused, the finding of 
the Judge amounted to one that they had discharged 
that onus, and on that finding tlx* aeimsed wcto en- 
titled to an acquittal. In the matter op Kali 
Churn Mookbbjeb . . 11 O. L. R., 232 

8. Exercise of right. — Possession. 

— A party in possession of land is legally entitled to 
defend his possession against another party BC<;king 
to eject him by force. Queen v. Tulsi SiNon 

[2 B. D. B., A. Cr., 16 : 10 W. R., Cr., 64 
Queen v, Mokbb , . 12 W. R., Cr., 16 

7, I ■ Dispute as to pa«- 

session of land. — Where A. is in actual peaceablo 
possession of laud, B.*s attempt to recover iKiasession 
of it by force is an illegal act which A.\ has n right 
to resist. If B. uses force in carrying out his attempt, 
A, has a right to oppose force to force, and to inflict 
upon B. such injury as is necessary to compel him 
to desist. Queen v. Saohbb alias Sacheb Bolee 

[7 W. R., Cr„ 112 

0, — Criminal trespass. 

^Penal Code^ ss. 99 and J 04.— Where the offence 
which occasions the right of private defence of 
Xjroperty is criminal tressiiass, the right of defence 
under section 104 of the Penal Code only extends 
(subject to the restrictions of section 90) t<o the vo- 
luntarily causing to the wrong-doers some, harm 
other than death. Queen v. Gobue on uN Pari 

[14 W. R., Cr., 74 

0^ - Culpahie homicide. 

—The legal right of private defence of the body 
and property is not cxcecdcsl by a person who is 
attacked by another with a sjicar, ond who strikes a 
blow with a latec, which results in the death of the 
party attacking, and such right of private defence of 
the body extends, under section 100 of the Penal 
Code, te the taking of life where grievous hurt is 
reasonably apT)rehendcd. Queen v. Mo izudin 

[11 W, R., Or., 41 

jQ — Penal Code, se. 

148, 304. — Culpable homicide. — The prisoners, who 
in resisting a sudden attack made upon them by 
certain persons for the purpose of cutting their crop, 
and wdien they had no time to complain to the police, 
inflicted a wound on one of them with a barnlwo, from 
the effects of which the man died, were convicted 
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FBIVATE BBFEBTCB, BIQHT OF^Ex* 

eroise of Tightr-coniinued, 

by the SesBions Jiid(?e under sectionB 148 and 304 of 
the Penal Code. The High Court acquitted the pri- 
aoners, holding that the force used, or the injiiricB 
indicted, wore not such as to exceed their rights of 
private defence of property. Qttebi? t). Oooiioo 
CHtTBir CiiANa 

[6 B. L. B., Ap., 9 : 14 W. Cr., 09 

IL Penal Code, t. 

lOOi cl, 2, and $. 103^ el. 4, — Under the facts of this 
case, a person was held to have rightly cx(‘rciscd the 
right of private defence ns con tcwi plated in clause 
2, section 100, and clause 4, section 103, JVnal Code, 
though in the exercise of such right lie killed one of 
his aggressors. Queen id. Ham I-iAlu Singh 

[22 W. E., Cr., 61 

12. * - ITouse-hrealcing. 

--Limits of right of defence. — The I’ight of private 
defence of property ngainst house-hroaking does not 
extfuid to causing the death of tin; Iiousc-hreaker 
when ho has made his esenpci from the jm'mises 
empty-handed, uml is at some distance from the place. 
Ho mor(5 harm should bo done than is necessary to 
effect his enjd uro. Queen v. Bolaki Jolahad 

[1 B. L. B., S. N., 8 : 10 W. K., Cr., 9 

13. Attaching man 

found in house at night. — The accused was attacked 
by a man whom he found by a hole cut in his house 
for the purpose of committing a burglni^, and struck 
the man a blow which caused his death. Jffeld tlmt 
the accused simply exercised his right of private 
defence, and had committed no crime. Queen v , 
PiBLJtoo NuauYO . , , 2 W. B, Cr., 42 

14. ITouse^trespass 

with intent to commit aduUerg. — Penal Code, ss. 96, 
104, — Where a person assisted by a friend retaliated 
severely on another who trosjiasaed into hU house 
with the objeert of having intercourse with his wife, 
lie was hold to have eoimuitted no offence j sections 9d 
and 104 of the Penal Code justifying liini in causing 
any lianu short of death to tlio trespasser ; and his 
friend was also acquitUnl as having aided him to 
commit no offence, Queen v , Diiauhun Teli 

[20 W. B., Cr., 80 

16. — ' — - Resisting police 

officer making search without warrant.— Obstruction 
of public servant, — Penal CotUi, s, 99. — Criminal 
Procedure Code, 1861, s. 136. — An officer, subordi- 
nate tt> an officer in charge of a police station, who was 
dopuhul by the latter to make an inquiry under sec- 
tion 135 of the Code of Criminal Procedure, attompt- 
etl without a search-warrant to eutei* a house in 
search of property alleged to have been stolon, and 
was ohstru<‘ted and resisted. Sold (applying section 
99 of the Penal Code) that, even though the police 
offiiHn* was not strictly justified in searching the house 
without % warrant, the ptirsou obstructing and resist- 
ing could not set up the illegality of the officer's 
procowliug as a justification of his obstruction, and 
it was iu»t shown that that officer was acting other- 
wise than in g(H>d faith and without malice. Keg. 

>, V TAKKATEAV ^HBINIYAS . 7 Bom^t Or,, 50 


PBIVATB EEFBNCE, BiaHT 

ercise of right— continued. 

Penal Code, 

99. — Resistance to warrant of arrest in eaeeuiion of 
a decree. — Assault on officer, — A warrant issued for 
the arrest of a debtor under the provisions of section 
251 of the Civil Procedure Code was initialled by 
the Munsariin of the Court, sealed with the seal of 
the Court, and delivered to the proper officer for exe- 
cution. The debtor forcibly resisted the officer, and 
was tried and convicted, under section 363 of the 
Penal Code, of assaulting a public servant in the exe- 
cution of his duty as such. Seld, with reference to 
section 99 of the Penal Code, that the act of the 
ac^cused did not cease to be an offence on the ground 
that it was done in the exercise of the right of pri- 
vate defence. Quesn-Emfeess v. Janei Pbasad 
[I. Ii. B.,8AU.,293 

17. ■ — .'^ - 1 »»■■■■ .1 ■ I Premeditated riot. 

— There can be no right of private defence, either 
on one side or the other, in a case of premeditated 
riot. Queen v, JEoiiALi . 7 W. B., Cr., ^ 

18. Penal Code, s, 

104. — Persons acquitted of culpable homicide but 
convicted of rioting. — In an affray respecting land 
one of the aggressive party was killed. The prisoners, 
wdio were exercising the right of privatci d(‘fence 
of property, w’ere acejuitted by the jury of culpable 
homicide, but convicted of rioting. Meld tiiat, not 
being legally guilty of any offence coupled with riot- 
ing, and not being rioters or members of an unlawful 
assembly, they could claim the benefit of section 104, 
Penal Code : they wore therefore released. Queen 
V, Mitto Singh . , • 8 W. B., Cr., 41 

19. Trespass, — Penal 

Code, ss. 97, 104, 105 . — ^Where A, trespassed on the 
lands of S., whose servants seized and confined A, 
till the following day, when R. gave information to 
the police, it was held that the conduct of B. and his 
servants in confining A. could not be supported on 
the ground that they were exercising the right of 
private defence of property, under sections 97, 104, 
and 105 of the Penal Code. Shueueoodbin v. Kas- 
siNATH • . . . 13W, B„Cr.,04 

20. ■■'■■■ Trespass. — Be* 

mandfor pngment of rent, — Mere persistence in de- 
mand for rent does not amount to trespass justify, 
ing the exercise of the Mght of private defence. 
Mahomed Jan v, Khapi Shkikh. Hubnatii Db 
V. JoTOOPAX. Da. Hubis Chuspba Das v. Bolai 
Auphicabeb. Ahmupdy V. Anunp Mohun Mo- 
zoompab .... 10 W. B., Cr., 76 

21. Penal Code, ss. 97, 

99. — Wrongful distraint of crops, — Where a zemin- 
<lar*s servants enter on land with the intention of 
distmining the crops without proper notice, the ryot- 
owners ai’o justified in considering such actions as 
trespass. Queere, — Would the ryots in such a case 
be protected by the provisions of the Penal Code, 
sections 97 and,99, in preventing the distraint and 
confining the men employed to make it P Queen o. 

KanhaiSkahu , . • 23 W. B„ Cr., 40 
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PRIVATE PBOSECITTOB. 

' ■' Criminal Procedure Code (Act XXV 
of 1861), s, 434, — Biffht to Private prose- 

oiitor not allowed to ap|>ear on a reference to the 
Hipli Court under section 434 of the Criminal l*rocc- 
dure Code. Quebn v, IUmjai Mozumdar 

[6 B. Ii. B., Ap., 46 

S. C. SXTDDITEFDDEEN SiXCAB t>. TIaM JoY Mo- 
JOOMBAB . • .14 W. B., Cr., 51 

PRIVILEGE. 

See Libbe . I. L. B., 1 Bom., 477 
from arrest. 

See Cases ttnbbe Aekest— Civil Areest. 

See Contempt op Cotjrt — Effect op 
Contempt . 4 B. L. B., O. C., 90 

See Paedanashin Women. 

[8 W. R., 282 
1 B. L. R., P. B., 31 
I. L. B., 4 Calc., 583 
I. L. R., 7 Calc., 19 

from attendance in Court. 

See I’AEDANASniN WOMEN. 

[1 B. L. R., S. N., 5 
2 Hyde, 88 
18 W. R., 230 
24W.B., 376 , 

fi'ee Paeties— Pbivileges op Paeties. 

[Marsh., 627 
15 W. R.,129 

— from suit. 

See Cases ttnoee .Tueisdiction op Civil 
C ouET— S overeign Princes. 

PRIVILEGED COMMUNICATION. 

See Arbitration — Awards — Validity 
OF Awaudsand Ground por setting 
THEM aside . I. L. B., 4 Calc., 231 

See Cases under Defamation. 

See Inspection op Documents. 

[I. L. B., 2 Bom., 453 
I. L, B., 11 Calc., 666 
I, L. R., 12 Calc., 265 

See Libel • . Bourke, O. C., 18 

[L L. R., 3 Calc., 13 
t L. B., 1 Bom., 477 
Cor., 134: Hyde, 274 
1B.L. B., S. N.,12 
r, W., 38 

Professional communica- 
tion. — Attorney and client. — Privilege . — Act I of 
1872, s. 126.— To be privileged under section 126 
of the Evidence Act (I of 1872), a communication by 
a party to bis attorney must be of a confidential or 
private nature. Where defendants at an interview, 
at w'blcb the plaintiff was present, admitted tbeir 
imrtnership to their attorney, who was then also act- 
ing as attorney for the plaintiff, — Seld that the 
attorney was not prcclud^ by section 126 of the 


PRIVILEGED COMMUNICATION. — 

Professional oommunioation — continued. 
Evidence Act (I of 1872) from giving evidence of 
this lulmissioii to liim : Ist, because the defendants* 
statements, having bt^m miuie in presence and hear- 
ing of the plaintiff, could not be vcgardcul as confi- 
dential or private ; 2ik1, beeaust^ tbo8(» sbitemcuts did 
not appear to have been made to the attorney exclu- 
sively in his character of attorney for the defendants, 
but to have been iuldr<‘S8KHl to him also as attorney 
for the plaintiff. Memon Uajke Haroon Maho- 
med t). Abdul Karim . I. L, R«, 3 Bom., 91 

2. Act II of 1855, 

s. 24. — Vakil and client. — Section 21, Act II of 
1855, do('s not warrant a vakirs exclusion from the 
w'itncHs-box, tbougli it may excuse his answering 
e(‘rtain ijuostions relating to coinmunieations between 
him and his client. Doolab Jha v. Uunjekt Hoy 

[15 W. R., 340 

3. Act II of 1855, s. 

24. — Mookfear and elient. — The question wdiethcr 
a eom!nnni(‘ati()n btjtwoeu the accused and a witness 
is ]>rivileged, is a question of law for the Judge to 
dt*cide. Conmmnications between mook tears and 
their clients arc not }»rivilegod within section 24 of 
Act 1 1 of 1855. Queen o. Cuandrakant Ciiuok- 

EEliUTTY 

[1 B. L. B., A. Cr., 8 : 10 W. B., Cr„ 14 

A Prosecutor in cri» 

minat vase and his attorney and clerk. — Scmhle , — 
Conunuuieatious betwe(*n a prosecutor in a criminal 
case and his attorney, and betwt‘en tho attorney and 
his clerk v ith respect to the case, are not privileged. 
In the matter op the petition of Helilios 

[12 B. L. B., 249 

8 . C. Queen v . Belilios . 20 W. B., Cr., 61 

5 . Statements laid before coun- 

sel. — Legal advice. — Statements laid hy clients bo- 

I counsel for the purpose; of < 

are privileged, Munchersiiaw Bezonjj v. New 
Dhueumbey Spinning and Weaving Company 
[LL.B.,4Bom., 576 

0 , Letters between Govern- 

ment servants. — Discovery. — Produaiionof docum 
ments. — Solicitor and client.'-^Aet XIV of 1882, #. 
13 .^, — Letters written by one of the defendaiiCs ser- 
vants to another, for the purpose of obtaining inform- 
ation with a view' to possible future litigation, are 
not privileged, oven though they (might, under the 
circumstances, he required for the use of the defend- 
ant’s solicitor. In order that privilege may be 
claimed, it must be shown on the face of the affidavit 
that the documents were prepared or written merely 
for the use of tho solicitor, BiPEO DoSB DeY •. 
Secretary op State for India in Council 

[I. L. B., U Calc., 666 

7 ^ Letters between solicitors 

for various plaintiffs. — Attorney and client.’^ 
Inspection. — Production. — Waiver of privilege . — 
The plaintiffs rpsidwi in England, and sued the defend- 
ant in Bombay for specific performance of an agree- 
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PRIVILEOEB COMMUNICATION. — 

l«ettorB between solicitors for various 
plsintififa — continued^ 

inent to purchase certain premiseB. Tliis agreement 
had been made on behalf of the plaintiffs by S., their 
agent in lloiiibay. The defendant pleaded that by 
the terms of the agreement it vras provided that the 
deed of assignment should contain a covenant hy the 
three plaintiffs to indemnify the defendant against 
any claims upon the promises that might bo inatle at 
any time hy or on behalf of the representatives of 
one iVl The defendant's solicitor prepared a draft 
assignment which contsined this covenant, and sent 
it to the plaintiffs* solicitors (Messrs. P. and IP.) 
for approval. On the 19th March 1B80, IP. called 
upon A., the defendant’s 8oliciti»r, and informed him 
that JIf., the third plaintiff, refused U) sign any deetl 
which e/)iitained the al)Ove covenant. At this inter- 
view IP. read to P. portions of a letter written with 
reference tt) the proiwsed deed by Mcf?. 4" (soli- 
citors f()r the first two plaintiffs) to P., the solicitor of 
thethir<l ))laintiff,an<I of another letter written by P. 
to his clicuit, the tliird plaintiff. The defendant called 
upon the plaintiff to produce these letters for inspec- 
tion. J/fi/d that the letters were })rivilegod, and that 
the fact that portions of them had h(»en road to the 
defendant’s solicitor was no waiver of the privilege 
as regarded the parts which were not read. Kay t>. 
PooBUNCHAND PooNAiiAii . I. L. B., 4 Bom., 631 

0 , — Iiettera by client to eollcitor.— 

IHscowi y Affidavit of documents. — Sufficiency of 
affidavit. her affi davit, '^Inspection of docu* 
ments . — Practice . — Where in an affidavit of docu- 
menis privilege is claimed for a correspondence on the 
ground that it conUiins instructions and confidential 
communications from the client (the plaintiff) to his 
solicitor, it must appi^ar not merely that the corres- 
pondence generally contains instructions, &c., but 
that each letUT contains instructions or confidential 
comnmnicatiotis to tho attorneys with reference to the 
conduct of the suit. JRetcicke v. Oraham^ 7 Q. B. 
D ., 400, followed, Obiektau Bake Cobpohatjon 
9 . Bbown & Co. . I. Xi. B., 12 Calc., 266 

9 ^ Statement in petition to 

Magistrate. — Defamation. — Held that, under the 
circumstances of the cose, the allegations eoiitainod 
in a jwjtition presented by respondent to tho Magis- 
trate acting in his administrative capacity cannot be 
regarded as a privileged communication made in the 
course of judicial proceedings; and it being proved 
that the allegations so made were made with sinister 
motive and malicious intention, and that they were 
irrelevant to the occasion, the appellant was entitled 
to some substantial damages, Chowdhby Gooedutt 
Bikou V . Goeal Dabs . . « I Agra, 33 

10 . Statement to punchayet— 

Illeyal conviction for defamation, — Where a person 
call^ upon hy a punehayet, convened by tho com- 
plainant’s relatives, to explain why he had made a 
defamatory remark concerning the complainant, made 
a statement by wajj of explanation, — Held that such 
statement being privileged, a conviction for defama- 
tion for making such tatement was illegal. Ik be 
OoTiKDArFA Kaiak . I. L. B., 7 Mad,. 36 


PBIVY COUNCrU 

Declaration or order of— 

Execution o» Decbbe— Obdees and 
Decbeeb op Pbivy Council. 

[18 W. B., 176 

Decree of— 

See Cases undbb Execution op Decree 
— Obdbbs and Decbeeb op Pbivy Coun- 
cil. 

Execution of decree of— 

See Cases under Execution op Decree — 
Orders and Decrees op Privy Coun- 
cil. 

See Cases under Limitation Act, 1877, 
ART. 180 (1859 s. 19). 

See Mesne Profits— Assessment in Ex- 
ecution AND Suits por Mesne Profits. 

[6 B. D. K., P. C., 606 
16 W. B., 30 
23 W. B., 449 

PBIVY COUNCIL APPEALS ACT. 

See Cases under Appeal to Pbivy 
Council. 

PBIVY COUNCIL, PBACTICE OP- 

Col. 

1. Appeals from Inteelocutoby Ob- 

4830 

2. Enlarging Time for Appeal. . 4631 

8. Special Leave to Appeal . , 4631 

4. liEAVB to depend APPEAL . . 4636 

B. Cross-appeal 4637 

6. Valuation op Appeal . . , 4638 

7. Stay op Proceedings in India 

pending Appeal . . , . 4640 

8. Withdrawal op Appeal . i 4641 

9. Insolvency op Appellant . . 4641 

10. Dismissal op Appeal for want op 

Prosecution .... 4641 

11. Kestobation op Appeal . . 4642 

12. Remission op Case to India . . 4645 

13. Practice as to Objections • . 4646 

14. Questions op Fact . . . 4(549 

15. Concurrent Judgments on Pacts . 4653 

16. Re- HEARING 465(5 

17. Leave to bring fresh Suit . . 4658 

18. Enforcing Execution op Order , 4668 

19. Costs 4658 

See Cases under Appeal to Privy Coun- 
cil — Practice and Peocedubb. 

1. APPEALS FROM INTERLOCUTORY 
ORDKRS. 

1, - There is no law which requires a 

suit or to appeal from interlocutory orders under pen- 
alty of forfeiting for ever the benefit of the consider- 
ation of the Appellate Court. The Privy Council 
have, in many cases, corrected erroneous interlocutory 
orders on tho appeal of the whole cause coming before 
them; Moheshub Singh ». (tovernmbnt op India 
[3 W. B., P. C., 46: 7 Moore’s I. A., 283 
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PBITTS C/UUJSCtt, PRACTICE OP— co^i* 

tinued. 


I. APPEALS FROM INTERLOCUTORY 

continned* 

Shbonath alias Burbay Kaka t>. Ramnath 
alias Chotay Kaka 

[1 Ind. Jur, N. S, 161 : B W. P. C„ 21: 

10 Moore’s I. A., 418 


Fobbbs «. Ambbkoonisba Bkocm 

[1 lad. Jur., M. S., 117 
6 W. R., P. C., 47 
10 Moore’s 1. 840 


2. ENLARGING TIME FOR APPEAL. 

2 ^ - Jurisdiction of Judicial Committee 

as to application to enlarge time for appeal.--- 
The Judicial Coiomittce have no jurisdiction to enter- 
tain an application for exituision of time U^ appeal 
until the petition of appeal is lodged. Where it 
a])pcared that an in<iuiry was pending before the 
Masti’r in the Court below, arising out of the decree 
which was the subject of the ajipcal, the result of 
which might render the prosecution of the appeal 
unnecessary, the Judicial Committee enlarged the 
time prescrilied by Buie 5 of the Order in C»’'uncil of 
13th June 1853 for proseeution thereof, until further 
order. Guj!(OADHUE 8kal v. H,ai)iumonhy Dobsbb 
[6 Moore’s I. A., 209 

3. SPECIAL LEAVE TO APPEAL. 

3 . Form of 'petition,'-' Amendment 

of a petition too general and rague,^\t is inenm* 
bent upon a party applying for spetual h’ave to appeal 
to set out in the pi’titioii a full statemeut of the 
facts and legal grounds, to show that there is a sub- 
stantial case on the merits, and a point of law in- 
volved, proper to he determined by the Apiicllatc 
Court. A iietition for special leave to appeal con- 
tallied a general statement of the proctH'diiigs in India, 
and an averment that tliey were irregular and con- 
trary to law. Such petition ordered to bo di missed 
or to stand over for amendment ^ being too general 
and vague. On the amended petition, stating in de- 
tail the facts, and specifically showing lepl grounds 
of objection to the decrees and order of the Court 
below refusing leave to appeal, special leave to appeal 
was granted. Gobbe Monks Dobsbb y. Juoout 
Inobo Nabain Chowdey . 11 Moore’s I. A., 1 

- Application for special leave. 
— Omission of material facts. — Costs. — ^A petition 
for special leave to appeal being ex parte^ it is a uni- 
versal and most important rule of the Court that 
every fact which is material to the determination of 
the qut'stion raised upon the petition should he truly 
and fairly stated, and where there is an omission of 
material facts, whether it arises from improper inten- 
tion on the part of the petitioner, or whether it arises 
from accident or negligence, still the effect is the 
same, if the Court has been induced to make an order 
which, if the facts had been fully before it, it would 
not, or might not, have been induced to make. Where 
the Court was of opinion that tluTC had been no inten- 
tional misrepresentation, and that there had been 


PRIVY COUNCHi, PRACTICE OF--eoii* 

tinned. 

8. SPECIAL LEAVE TO APPEAL— 
•Application for special leave — continued, 
delay on the other side, it dis<’harged an order giving 
special leave to appeal where an important fact had 
been kept from tlie Court, without costs, remarking 
that it wwild have thought it right, whether the 
mistake was intentional or not, to have given costs, 
had it not Ixicn for the delay, MoitFfr Lah ' 

V. Bbbbb Dosa . . 8 Moore’s I. 

g, — — '■ Incorrect: state- 

ment of facts. — Incorrect statement ns to xmluniion, 
— In tliis case the Privy Council originally gave leave 
to appeal, provided satisfactory eviilence with sup- 
plied by the appellants to the Registrar of the Siulder 
Court that the real or market value of the land in 
dispute exceeded RIO, 000. This order was subse- 
quently discharged as obtained ujion an incorrect 
statement of tlm facts, it appearing afterwards that 
the appellants had satisfied the Registrar that the 
real or market value of the land exceeded RIO, 000. 
The appeal was restored, with a general suggestion 
that the terms of the Bengal Stamp Regulation, X of 
1829, upon the suhjec^t of value should he carefully 
attendi’d to. MoHUN Loll Sookfl v. Dbbk* 
Doss Dutt . . . . 2 W. R., P. C., 9 

[8 Moore’s I. A., 492 

0 . Counter-petition to dismiss 

appeal. — Leave to appeal granted ex parte. — If 
leave t^ appeal he granted ex parte, the respondcuit 
may, as a matter of courses, present a counter- petition 
to dismiss the appeal, Sibnabain Ohose y. Hullo- 
nutJB Dobs . . ,6 Moore’s I. A., 207 

7 , Appeal in matter not strict- 

ly appealable,— 3 k 4 Will. IV., o. 41 * — 
Where a mattiT has been referred by Her Majesty to 
the Judicial Committee which is not strictly an 
appealable grievance their Lordships may, under tlio 
reservations contained in 3 and 4 William IV., Cap, 
41, advise Her Majesty to grant the petitioner leave 
to appeal. Moboan v. Lebch 

[2 Moore’s I. A., 428 

0 ^ Special leave where no ap- 

plication made in India. — Case under appeal- 
able value, — The Judicial Committee will not enter- 
tain an application for special leave to appeal to Her 
Majesty in Council from a decree of the High Court 
where the subject-matter in suit is under the appeal- 
able value prescribed by sections 39 and 40 of the 
Bombay Charter of 18(32, unless the petitioner has 
applied to the High Court for such leave and has 
h«Hjn refused. Gunoowa Kome Malfpa v. Ebawa 
Kome Jooafa . . 18 Moore’s I, A., 488 

0 . Special leave where appli- 

cation in India not made within time. — 

Order giving interest on amount of decree. — Leave 
to appeal was granted on payiiumt of costs from an 
order of the Sudder Court at boinhay decreeing in- 
terest upon the amount awarded by the judgment of 
the Court, the ap|)ellant having failed to a])ply to 
the Court in India within six months as required by 
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8. SPECIAL LEAVE TO APPEAL~co»«w«ci. 

Special leave where application in India 
not made within time-— continued. 

the Order in CoiiiicU of 10th April 1838. Kibelaitb 
V, Mobjsji Pbstonjeis Khookbhedjbb 

[3 Moore’a I. A., 220 

10. Alteration of 

practice hy JELigh Court, — Appeal from original 
decree and order rtfusing review. — Ptiiulinpf pro- 
ceedings before the Higli Court on an application for 
a review of judgment, that Court altered the then 
prevailing practice of permitting an appeal within six 
months from the date of tlie judgment allowing or 
refusing a review. In such circumstances, the six 
months i)reHcvibiul hy the Order in Council of the 16th 
April 1838 from the date of the decree having ex- 
pired, special leave to apjfieal from the original 
<lec^t^e and ilie order refusing a review was allowed. 
Nogenbbo Chuwbeb Guose V. Mahombb Eusitee 
[12 Moore’s I. A., 107 

IL ■ . Case under appealable value. 

••^Subject-matter at issue exceeding appealable value. 
— Spijcial leave to apjieal granted notwithstanding 
that no application liad been inadcj for such leave to 
the Court below, upon the alh'gation that, though the 
amount decreed was much under the appealable value, 
the original demand being necessarily limited by the 
jurisdii’Uou of the Court in which the suit was ori- 
ginally instituted, yet the subject-matter at issue 
exceeded in value the appealable amount. Muxu- 
8AWMY Jaciavbba Yettapa Naikbb t). Venkata- 
BWABA Yextia . . 10 Moorc’s 1. A., 313 

[1 Ind. Jur., N. S., 206 

12. ■■■'■' " ■ Leave granted 

Ofi terms.— Provision for payment of compensation 
agreed on. — Where thl^ Court grants leave to appeal 
under the general jurisdiction of the Queen in 
Council, it will impose such terms upou the party 
applying ns the s}K*cial circumstances of the case 
reipitre. Appeal admitted from an order confirm- 
ing the report of the Cominissioucrs in a partition 
suit, although the appealable value was under 
•RIO, 000, the amount prescribed hy the Order iii 
Council of the 10th April 1838. The petitioner 
(the plaintiff) had offered to compensate the defend- 
ant if the report of the Commissioners was varied. 
The Judicial Committee, in granting leave to appeal, 
put the petitioner upon terras of lodgiiijg in the 
Council oliice, within four months, a certificate of 
recognisance to the Queen iu the sum of £1,500 for 
such compensation and costs as might be awarded. 
In be SiENABAiN Ghosb . 5 Moore’s !• A., 822 

18. — ' Value of the 

auhject -matter disputed. — The value of the subject- 
mattc^r in dispute, though laid iu the plaint at a sum 
exceeiling the minimum amount, R10,U00, was reduc- 
ed on calculation by the Zillah Judge to au amount 
under that sum, and the finding on the merits was 
for the plaintiff for such reduced sum. In a cross- 
appeal the Sudder Court dismissed the entire claim, 
and, on the ground that the matter in dispute was | 


8. SPECIAL LEAVE TO APPEAL— 

Case under appealable value — continued. 

I under the appealable value, refused leave to appeal 
to England. On special petition, leave to appeal was 
gninted, the appellant claiming to open the question 
of the value of tlic subject-matter in question cal- 
culated by the Zillah Judge, Pbannaxh Roy 
C lIOWDHBY V. SUBNOMOTEB 

[7 Moore’s I. A., 563 

14. ■ ' - Important ptjn^ 

eiple of law involved. — Where an important prin- 
ciple of law was involved in the decision, special 
leave to appeal was granted though the amount of 
damages recovered was under the appealable value. 
Roobbs V. Rajbndeo Duxx 

[2 W. B., P. C., 61 : 8 Moore’s I. A., 103 

Kebaboose V. Bbooks 

[8 Moore’s I. A.. 389 : 4 W. B., P. C., 61 

16. * Question of puh» 

lie importance. — Wliere a question of great public 
importance arose, special leave was granted tbough 
the sabject-matter in dispute was under RJ 0,000. 
SUMBHOOIALL GlEDHUBLALL V. COLIECTOB OF 

SUEAT , ... 8 Moore’s I. A., 1 

[4 W. B., P. C., 55 

18, Question on which 

the decision of many suits depended. — Special leave 
to appeal given in a case involving a question of 
tcnuri^ service, called cliakeran, although the subject- 
matter in disimtc was below the appealable value; 
there being many other suits depending on the deci- 
sion of the case. Joykibsen Mookebjbb v . Col- 
LBCXOE OF East Bublwak 

[8 Moore’s 1. A., 265 

17. ■ " '■■■■' ■ — — - Leave granted on 

terms as to payment of costs. — Question if jurisdic* 
Hon. — The Supreme Court, in overruling the objec- 
tions to the jurisdiction of the Court, refused leave 
to appeal, tlie subject-matter of the action being 
trifling and under the amount required by the rules • 
of the Privy Council. On petition, the Judicial Com- 
mittee granted leave to appeal, but upon U?rms of 
the East India Company paying the respondent’s 
costs of the appeal, to enable him to appear, to pre- 
vent the question being argued ex parte, Spoonee 
V. JuJDDow . . .4 Moore’s I. A., 353 

18. Leave in suits consolidated 

by consent.— FhZ«a^<:o».— Special leave to appeal 
granted in a suit w'^hich bad been consolidated by 
consent of both parties. A defendant to a suit having 
adopted a certain valuation, cannot in the same suit 
object to that valuation, Kbisxo Indbo Saha v. 
Hhbomonee Dosseb • . li. B., 1 1. A., 84 

19 . Leave on appeal from a 

decree not final. — Practice on erroneous construe^ 
tion of Charier.— On a special application to the 
King in Council, founded on the fact that the pre- 
vious nnifonn practice of the Supreme Court at 
Madras, though upou au erroueous coustructiou of 
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8. SPECIAL LEAVE TO APPEAL— 

Iieave on appeal from a decree not final 

— continued, 

the Chai-ter, was to admit only appeals upon a final 
decree, leave to apjieal was granted by the Privy 
Council, East India Company v. Ally 

[7 Moore’s I. A., 655 

20. Order as to custody of 

child. — CAild with Christian father and Maho^ 
medan mother. — Special leave to appeal allowed from 
an order of the High Court of Judicature for the 
North-West Provinces of India, by which order an 
infant daughter was taken from the custody of her 
mother, a Mahomedan, on the ground that the mi- 
nor’s deceased father had been a professed Christian, 
and her mother, who was, as the Court held, living in 
adultery, was inducing Iier daughter to adopt the faith 
and habits of a Maliomedaii. Liberty given, pend- 
ing the hearing of the appeal, to the petitioner to 
apply to the High Court to liave access at suitable 
times to her daughter. In the matteb OF Skin- 
NBJi alias Nawshaba Begum 

[13 Moore’s I. A„ 682 

21. Order as to important ques- 

tion of law, — Special leave to ajipoal was granted 
to try the tpicHtion whether, under tlie Kegistration 
Act, 1871, a Zillah Judge can review an order of his 
own Court refusing to register a document. Hea- 
BUT Hossein V. Abdoollau • li. B., 1 1. 72 

22. Appeal from Non-Begula- 

tion Provinces.— 3 4 Will, ir., c. 41. 

— No provision hy Statute or Charter being made 
for appeal to Her Majesty in Council from judg- 
ments of the Court of the Judicial Comniissiouer of 
Oiidh, created on the annexation of that kingdom in 
the ye^r 1858, the Judicial Cominitteo, to prevent 
the denial of justice, admitted an appeal under 
Statute 3 and 4, William IV., Cap. 41. Salik Ham 
V. Azim Ali Beg 

[1 Ind. Jur., O. S., 117 ; 8 Moore’s 1. A., 270 

28, Order suspending pleader 

for misconduct. — Act XX of Tho High 

Court, acting regularly within its jurisdiction, sus- 
pended a pleader from practice for misconduct. The 
Judicial Committee, not being prepared to say, from 
the materials before it, that the High Court’s con- 
clusion on a pure question of fact was wrong, ref used 
to grant special leave to appeal. It would not have 
followed, even if more doubt htwl been entertained on 
such a question, that an appeal would Imvo been 
granted against Judges so acting. In the HATTEB 
OF Quabby 

[I. Ifc B., 2 AIL, 611 : L. B., 7 I. A., 6 

24, Leave to appeal on terms. — 

Counter-petition to revoke leave. — Leave to appeal 
on an ex parte application w'as, under the spcjcial 
circumstances, granted on terms of the appellant 
prosecuting the appeal and giving security for £500. 
No step was, however, taken by the appel&nt to per- 
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tinued. 

3. SPECIAL LEAVE TO APPEAL— 

Leave to appeal on terms — continued^ 
feet the security or prosecute the appeal. The respond- 
ents, on being served with the order admitting the ap- 
peal, filed a countcr-petition to revoke the leave granted 
to apjieal. The Judicial Committee under the cir- 
cumstances, there having been great delay, made an 
order putting the appellant upon terms of lodging 
his petition of appeal within six weeks, or the appeal 
to stand dismissed, and enlarged the ainomit of tho 
recognisance to £1,000 to covtu- the cxiienses occosiou- 
ed by proceedings which, owing to appellant’s delay in 
appealing, had taken place in the Master’s office, re- 
serving the costs of the application to revoke tho 
leave to appeal until the hearing. McKellab 
Wallace , . .6 Moore’s L A., 872 

25. Time for making applica- 

tion. — Application nunc pro tunc.-^iSpecial appeal. 
Appeal from order on. — Judgments of lower 
Court on facts. — Where a case has been heard by tho 
High Court on special appeal, and on appeal to tho 
Privy Council it is desired to include in the apixail 
the decisions of the lower Courts on tJic facts, an 
application for special hjavo to do so should bo mado 
previous to the hearing. Tlio Judicial Committoo 
will not, as a rule, allow a petition of appeal from 
those decisions to bo jmt in at the hearing, nunc pro 
iunc» Oolam Ali v. Kally Kisiikn Tuakoob 

[12 B. L. B., P. C., 107 : 18 W. B., 299 

26. — Application nunc 

pro tunc. — Leave to appeal granted without authority, 
— Preliminary ohjeotion. — An objection that an ap- 
peal has come before the Judicial Committee without 
liropcr authority ought to be taken at tho earliest 
moment, hut may be entertained at any stage of tho 
appeal, and is not imfrequently heard when the ap- 
peal is called on and before the arguments on tho 
merits have commenced. An apjical being called on, 
and before the case was gone into on the merits, tho 
objection was taken by the respondent and appeared 
to bo well founded. Tho appellant thereupon applied 
to the Judicial Committee to grant him special leave 
to appeal nunc pro tunc. Meld that it was cornpo- 
tent to the .Tudicial Committee to grant such special 
leave, but leave was refused under tho jiarticular 
circumstances of the case. Gajadhab Pebsai> v. 
Widows of Emam Ali Beg 

[16 B. L. B., P. O., 221 
6. C. L. B., 2 1. A., 205 

4. LEAVE TO DEPEND APPEAL. 

27. — Appeal by one of two de- 

fendants severed in defenae,-— Alternative Ua^ 
hiliiy. — Two sets of defendants severed in their de- 
fence (their interests involving an alternative as to 
which was responsible to the plaintiff), and the Court 
below fixed one set of tho defendants with liability. 
On an appeal in which the plaintiif was made solo re- 
spondent, the other defendants were held entitled to 
appear, and to lodge a separate case. East India 

COMPAKTV. Kobbbtson , 7 Moors’s Z. A.» 861 
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4. LEAVE TO DEFEND APPEAL— con/inuerf. 

29^ Allowing respondent to de- 

fend after great delay in appearing,— Xcat>c 

on Where the reapondcnl did not appear, the 

appeal was after two y^sars set down for hearing ex 
parte. Before the hearing the rcBpondent appeared, 
and moved under special circumstances to postpone 
the hearing for six months to enable him to lodge his 
case. The Judicial Committee put him upon terms 
of having the appeal heard at the next sittings, re» 
straining him from doing any thing in the interval to 
the prejudice of the fund in the Court holow, and 
with payment of the costs of the application. Wat- 
SOW «. SaMRMtilffr Lall Kuak , « . 

[6 Moore’s I. A., 447 


29 , — Delay of respondents in en- 

tering appearence. — Service oj peremptory notice 
on reepondenL—^o appearcnce having been entered 
by the ro8iK)ndcnt8 to an appeal from India, and the 
appellants being ready with their case for hearing, 
their Lordships, on the application of the appellan^ 
made an onier that the nispondents should be served 
with notice that unless they brought in their case 
without delay, the appeal would be hoard ex parte; 
giving the appellant liberty to proceed in the Court 
helowi to render such service effectual, and the Court 
was ordered to w'rtify to the Judicial Committee 
what had been done with respect to the same. Wish 
V, KisiiEW CoowLAii Bose . 4 Moore’s 1« A,* 20X 


6. CIIOSS-APPEAL. 


30 , Admission of cross-appeal 

after time.— on conditions.— k cross- 
aptteal from a decTCC of the Sudder Court in India, 
althoiigh not. intiTposed within tlie projuT time, ad- 
mitted upcm conditions (1) of the principal appeal 
being prosecuted, and (a) that the principal and cross- 
appeals be consolidated and heard on one printed case. 
Omanath Chowdhbt «. Nujeeb Cjiowdhuy 

[8 Moore’s I. A., 498 


31 , — Mistake of re^ 

epondenh as to practice.— Cross-appeal allowed from 
part of a decree of the Sudder Court appealed from to 
England, although the respondents had not applied in 
India for leave to apiwjal within the proper time; 
the n'.Bpondeuts being mistaken in tlu? prai'tice of the 
Judicial Committee uiK)n a cross-appeal. Such crtiss- 
apTHsal direcUnl to be prosecuted and heard upon one 
printed case if the principal appeal was proceeded 
with ; hut in the event of the principal appeal being 
dismissed for want of prosecution, liberty was re- 
8<Tved to the respondents to prosecute the cross- 
appf‘al as a separate appeal, Nana Naeain Kao tJ, 
Hueese Punt Bhao . 0 Moore’s I. A,* 464 


32 . Leave given at hearing to 

bring cross-appeal in order to open out whole 
decree. — Appeal from part of decree.— In an appeal 
from jmrt of a docret*, the whole decree is not open to 
Uio resiKUulents. Under the pt’culiar circumstances 
of this case, however, leave was given to present a 
cross-appeal, and the appellants not objecting, the 
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Leave given at hearing to bring cross- 
appeal in order to open out whole de- 
cree —continued, 

appeal was heard from the whole decree. Mxna 
BOYBE V. OOTTOBAM 

[2 W. R., P. O., 4 : 8 Moore’s 1. A., 400 

6. VALUATION OP APPEAL. 

33 Mode of valuation.— 

to Privy Council, — Appealable value, — Stamp on 
plaint. — Beng. Reg. X of 1829 ^ s. 17. — In estimating 
the appealable value for an appeal to the Privy Coun- 
cil by order of 10th April 1838, viz., 1110,000, regard 
should be had to the whole matter involved in tho 
suit, and not to the value of a fractional part of 
the property sought to be recovered. A suit was 
brought to recover a zemindari in the }) 08 SCSBion of 
different persons under deeds of sale in execution of 
a decree. The value of the jiroperty was, by Bengal 
Regulation X of 1829, stated in the plaint to be 
R14,325. The Sudder Court uplield the sales so far 
as related to the claim of some of the defendants. The 
other defendants applied for leave to appeal to Eng- 
land, which the Sudder Court refused, on the ground 
that, as the value of their portion was only H8,215, 
it was not within the appealable value; but this cou- 
jtruction was overruled by the Judicial Committee, 
ind leave was granted to appeal. Qwesre,— Whether 
the stamp on the plaint rctpiired by Regulation X 
of 1829, section 17, being for fiscal purposes only, 
is conclusive of tbc value of tho property sued for. 
Amesna Kuatoon V. Radhabbnod Misbeb 

[7 Moore’s I. A., 261 

‘ 34 , Test of value of property .— 

Market value, — Appeal to Privy Council, — By Ben- 
gal Regulation X of 1829, the test of tho value of 
the property in suit is the selling or market value. 
Mohun Lall Sookul v. Bebbb Doss 

[8 Moore’s I. A., 183 

85 , Case under appealable 

value unless by addition of interest after 
decree. — Discretion of Judicial Committee. — Leavo 
to appeal to tho Privy Council is to be given in cases 
where the petition is presented within tho prescribed 
period, and the value of the matter in dispute in the 
appeal amounts to H10,000, ineliiding interest up to 
the decree. Tho grant of leave to appeal in esses 
where the specitiod amount of R10,()00 can only be 
reached by the addition of interest subseipient to the 
decree, is in the discretion of the Privy Council. 
Suteeschundee Boy v. Gunks Chundee. Subno- 
moyee V. Sutebschundeb Rot. Gooeoopebsai) 
Khoond V. JuoouT Chundee 

[3 W. R., P. a, 14 : 8 Moore’s L A., 164, 

165, 166 

80 , — — — Addition of costs of suit to 

principal sum. — Appealable value. — Appeal to 
Privy Council, — Costs of suit cannot be added to the 
principal sum and interest in calculating the appeal 
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6. VALUATION OP kVJ?Ekl^-eontinued. 

Addition of costs of suit to principal sum 

— continued, 

able value of ftl0,00D, tbo amount restricted by the 
Order in Council of the 10th April 1838, DOOEOA 
Doss ChOWDEY V, liAMAKAUTH CHOWDBT 

[8 Moore’s 1. A., 262 

87, Actual value of property in 

suit. — Valuation in plaint, — JSvidence. — Appeal ad- 
mitted from the Sudder Court at Calcutta in a case 
where the land sued for w^as laid in the plaint as 
under U10,000, upon evidence stating' the value of the 
property much to exceed that sum. Goubmoney 
Debia V, Abbool Guney . 8 Moore’s I. A., 268 

33 . — Valuation in 

plaint. — Evidence. — The amount of the stamp upon 
the plaint is not conclusive of the value of the subjcH't- 
matter of the suit. By the procedure of the Native 
Courts the value of the suit for the purpose of the 
stamp duty is assessed at three times the annual 
rent paynblc to Government in respect of the pro- 
perty sued for. Held, on an ex parte petition for 
leave to a]>peal in a case in which the value w'as laid 
in the plaint as being under ftl0,000, that as the 
calculation w'as estimated with reference to the stamp 
duty only, leave to appeal would be granted condi- 
tionally upon the production of satisfactory evidence 
in India by the petitioner, and trausinlttfid with the 
transcript, that th(i real or market value of the pro- 
perty exceeded Hi 0,000, otherwise the leave granted 
to be null and of no effect. MOHUK Lall SooktjIi v. 
Bebeb Doss . . 7 Moore’s I. A., 428 

39 , Consolidation of suits 

under appealable value.— 21 Geo. Ill,, c. 
70, s. 21 . — Upon the construction of the Statute 21 
George III., Cap. 70, section 21, it was held that tw'o 
suits (each for less than R50,000, but both for more 
than that amount), in which separate judgments were 
given, could not be consolidated for the purpose of 
permitting an appeal to the Privy Council; each 
jmlgnicnt, wlien pronounced, having been final and 
conclusive. Mahomed Ubdoollah v. Motbeciiiikd 

[5 W. K., P. C., 84 : 1 Moore’s I. A,, 863 

40. Several suits each under 

appealable value. — Suite as to same question of 
law. — Leave to appeal granted on condition. — Five 
separate suits w^cre brought by the same plaintiff 
against the same defendants in which the same ques- 
tion of law was raised. The amount involved in 
each suit was under 1110,000, the appealable value, 
although in the aggregate the amounts claimed 
exceeded that sum. Leave to appeal in the suits 
was granted upon the undertaking that tlio parties 
consented within two mouths, by a proceeding before 
the 8udder Court, to abide by the decision of tho 
Privy Council in the first appeal, as governing tho 
four other appeals, when the Registrar of the Sud- 
der Court w'as to transmit only the transcript of the 
first suit : otherwise the five transcripts to be remit- 
ted in the ordinary course, Gopal Lall Titakook 
«. Telbk Cu under Kai . 7 Moore's I. A., 548 
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7. STAY OF PBOCEEDINGS IN INDIA 
PENDING APPEAL. 

Befiisal to stay proceed- 
ings. — Appeal specially admitted by Irivy Council, 
-By a decree of the Sudder Court at Calcutta a 
suit was remanded to the Zillah Court to be tried de 
novo. An appeal to England from this decree wan 
refused, but, upon special application, was admitted 
by tho Judicial Committee of the Privy Council; 
wdiercupon the appellant applied to the High Court 
at Calcutta to stay proceedings piuuling the appeal 
to England, on the ground that the decision of tho 
Appellate Court would govern the question at issao, 
w'hich application that Court refused. The appel- 
lant then presented a petition to Her Majesty in 
Council, and applied ex parte for the same relief, 
but the Judicial Committee, in the respondent's ab- 
sence, refused to make any order, though without 
prejudice to the petitioner's further application when 
he had served the respondent. Pebladh Sbih v, 
Bhoodoo Singh . . 10 Moore’s I. A., 78 

42. Application to stay pro- 

ceedings without appealing from order 
refusing to stay them. — Appeal from order of 
remand. — Delay in apj)lging. — Application to stay 
procewlings in a cause in which an appeal from an 
order in the nature of on interlocutory order is pend- 
ing before Her Majesty in Council, ought satisfac- 
torily to show that a serious injuiy will be the ri^sult 
to the party applying unless the delay asked for bo 
granted, and that the party applying has come 
prom ptly to make the application. Wh<*re, therefore, 
an appellant from an order of the High Court of 
Judicature which rcmithul hack a cause appealed to 
that Court from the Zillah Court, for tlie trial of 
issues framed in accordance with tho provisions of 
Act XIII of 1869, section 139, having failed in ob- 
taining an order from the High Court to stay pro- 
ceedings in the Zillah Court pending the appeal, hut 
not having appealed from that decision, presented a 
petition to Her Majesty in Council praying that all 
proceedings in tho remanded suit might be stayed 
till the pending appeal had been heard, the Judicial 
Committee, without determining the question of their 
right to interfere in such circumstances, held that 
the petitioner had not shown any such in jury, or used 
such expedition as entitled him to ask for a stay of 
proceedings. (2«<^re,-~jWhether, where an order has 
been made by the sujicrior Court below, refusing to stay 
proceedings, «nd such order is not speetally appealed 
from, the Judicial Committcjo have any aufcliority to 
interfere, though an appeal is pending before them 
from a jirevious order of the superior Court made in 
the same suit, remitting the cause ba(;k to the in- 
ferior Court before which it is pending. SiDHBB 
Nuzub Ally Khan v. Oojoodhyabam Khan 

[10 Moore’s I. A., 822 : I Ind. Jur., K, 8., 185 

43 . Stay of execution,— 

tion to set aside order of Court in India for execution 
pending appeal. — An application to rescind an order 
of the Sudder Court at Madras for the execution of a 
decree |)ending an appeal, and for an order to stay 
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tinued^ 

7. STAY OF PROCEEDINGS IN INDIA 
PENDING APPEAL— 

Stay of execution — continued, 

execution, refused on the ground of the length of 
time that had elapsed from the making of the order, 
and the probability of its having Wen acted on in 
India, Ik bk Bomuabakjek Bauadub 

[5 Moore’s LA., 208 

44. — — Stay of proceedings on re- 

cognisances, — A h andonment of appeal * — V aca- 
Hon of recognisance pending appeal. — llecognisanije 
entered into to abide the detenniiiation of an appeal 
vnciitcd upon petition of the appellant upon the 
abandonment of the appeal. Rued «. OouiiMONEy 
Daujue . • . , 6 Moore’s 1. A., 400 

a WITHDRAWAL OF APPEAL. 

45. Application for dismissal 

of appeal by agreement. — Arrangement between 
parties. — A ])etiti(in to diHuiiss an appeal from the 
Siulder Court in India, and for an order directing 
that Court to carry into execution the terms of a 
deed of compromise, uj)on which the withdrawal of 
the appeal was founded, refused. All tliat the Privy 
Council will do in such circumataiices is to make an 
order of dismissal, reserving to the parties leave to 
ap])ly to the Court in India to take further proceed- 
ings in pursnauce of such agreement. SitttiChukK 
OiiosAJb V. MunmsK Kisuouk Indoo 

[6 Moore’s I. A, 107 

9. INSOLVENCY OF APPELLANT, 

40. Effect of insolvency of ap- 

pellant on appeal. — Procedure. — Adjournment to 
allow Official Assignee to appear. — Aftt;r an a]>})eal 
from Calcutta had lieeu set down for hearing, intelli- 
geuce was received shortly beforti the day aj)]»oiiited 
for hearing that the n]>pelluut had been adjudged an 
insolvent utuler the Indian Insolvent Act, 11 and 12 
Viet., Cap. 21, On tUo appeal being opeiu^d, the 
Court postpt)ued the hearing for six months, to en- 
able the Otticial Assignee lu iiisolvt'ucy in Calcutta 
to revive the apj.)cal and prosecute the same, and in 
default the appeal to bo dismissiKl; ami directed the 
rt'spoudents to serve the Ollicial Assignee in India 
with such notice. No stopji^ having Ikmmi taken by 
the Official Assignee within the time limited for pro- 
Hccntion, their Lordships refused a further exUmsion 
of time and dismissed the appeal. Gookoo Ciiubn 
Sbik r. Uajohakauth Seik • 7 Moore’s I. A., 1 

10. DISMISSAL OF APPEAL FOR WANT OF 
PROSECUTION. 

47. Delay in taking proceed- 

ings after admission of appeal. —An apinuil 
was allowed iu OctoWr 1864- by the Supreme Court 
at Calcutta to England. After the allowance of the 
appeal no further stops were taken by the apjKillant. 
lu March 1856 the Judicial Coiumittoc, upon a cer- 
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tinned, 

10. DISMISSAL OF APPEAL FOR WANT OF 
PROSECUTION— 

Delay in taking proceedings after ad*' 
mission of appeal — continued. 

tificate of the Registrar of the Supreme Court that 
no further proceedings had been taken after the 
order allowing the appeal, dismissed the appeal at 
the instance of the respondents for want of prosecu- 
tion. Rabutty Dossbb e. Radhakauth Sein 

6 Moore’s I. A,, 346 

43 , On sijecial appli- 

cation, permission to apptjal was granted in Dccem- 
Wr 18G0, on the condition of the api>eUant deimsit- 
ing with the Registrar of the Judicial Committee of 
the Privy Council the sum of £300 for costs. The 
record was transmitted from India and the respond- 
ent brought in his prinU^d case, hut the appellant, 
though served with a perem])tory notice, did not 
lodge his case or take any other step in the matter. 
In such eircumstiinces, on ajiplicatioii by the respond- 
ent, the appeal was dismissed, and the resjKindent’s 
costs directed to he paid out of the sum deposited in 
the Council office, the balance to be returned to the 
appellant. Goubmokbb Dbbia v, Abdool Gukkkb 
[10 Moore’s I. A., 69 

49. Failure to deposit 

securitg. — Six months having elapsed without the 
appellant having lodgt'd the required security, the re- 
spondent a])plicd to dismiss the appeal for non-per- 
formance of that (condition. As it appeared that the 
upjH5llant*s agent was in daily expectation of funds 
from India, the case was, on the appellant paying the 
costs of the day, ordered to stand over for tlireo 
months, for the appellant to perform the condition ; 
iu failure tliereof the appeal to stand disinissed, 
liUBBOSOONBEBE DlBIAH «. PllAN KiSHEN SiN«H 

[7 Moore’S I. A., 16 

50. Application to the Court in 

India by infant on coming of age to with- 
draw from the suit. — Guardian and ward. — ^ 
An infant up}H'llant, in an ajipeal pending in tlie 
I’rivy Council, liaviiig come of age, and having peti- 
tioned the High Court in India to be allowed to 
withdraw from the suit, — Held that it was compe- 
tent to the resj>ondent in England to have the 
ai»i»eal dismissed for want of prosecution, although 
the guardian had given security for the costs and 
]Mud the expenses of tlic appeal, and although tho 
(former) infant Avas not sewed with notice of the 
motion, the Council b(3ing satished that he had in the 
High Court petitioned for leave to withdraw, Bis- 

Patmadayi V. Basudeb Ditall Bewakti 
Batnaik . 6 B. L. R., 190 ; 16 W. R., P. C., 19 

S. C. BiSTOOPBIA PuTMABATE f>. NuKD DutTL 

[13 Moore’s L A, 602 

11. RESTORATION OP APPEAL. 

5L Appeal dismissed through 

"unavoidable accident.”— XVI of XS45, 
XXIX of 1841 i and XV of 1863^ s, 6.— Act 
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11. RESTORATION OF APPEAL— 

Appeal dismiseed through ** unavoidable 
accident ” — continued, 

XVI of 1845, amending Act XXIX of 1841, enacts that 
it is competent to the Sudder Court in the case of the 
dismissal of an appeal for want of prosecution, upon 
the application of the appellant within three months 
after the appeal has been dismissed, to re-admit the 
appeal, if the appellant satisfies the Court that the 
dismissal was ** occasioned by the default of his vakil 
or by unavoidable accident.” An appeal was made 
to the Sudder Court at Calcutta, but in consequence 
of the absence from illness of the appellant's mooktear 
the written reasons of appeal were not lodged within 
six weeks, the time prescribed by Act XV of 1853, 
section 0, and the appeal was dismissed. Upon ap- 
plication for re-admission of the appeal, the evidence 
showed that there had been no wilful delay, and that 
the appellant was in ignorance of the fact of the 
reasons of appeal not having been filed. Held, re- 
versing the decree of the Sudder Court, that such 
circumstances constituted a case of '‘unavoidable 
accident” within the meaning of Act XVI of 1845, 
and the appeal was ordered to be re-admittcd on the 
file of pending causes. In reversing the decree of the 
Sudder Court, the order of that Court that the costs 
of the application to re-admit tluj aj)peal should be 
paid by tlic appellants, was confirmed j but as the a]>- 
pellants were successful in obtaining a reversal of the 
decree of the Court below, the costs of the appeal in 
England against such decree were ordered to be 
paid by the respondents. Anundmoyke Dobsee 
PooKNO CMUNJOBif Rox . 9 Moorc’s I, A., 26 

53 , Appeal dismissed by reason 

of guardian absconding and abandoning 
case. — Power to rectify mistakes in orders. — lly the 
Common Law the Judieial Committee possesses the 
same power as the Courts of Record and Statute have, 
of rectifying mistakes which have crept in by mis- 
prision or otherwise in embodying its judgments. 
Where, therefore, an order had been made ex parte 
upon the appearance of the respondents alone for the 
dismissal of an aj»j)eal, and alfirmaiiee of the judg- 
ment of the Court below which purported to 1 m) 
upon the hearing of the cause, tlie Judicial Commit- 
tee held that such order must be taken simply us a 
dismissal; and it appearing that the appellants were 
infants under the protection of the Court of Wards in 
India, and that the agent appointed by the Court to 
act as their guardian ad litem in the matter of the 
apj)eal had absconded and abandoned the cause, their 
Lordshijis reseinded the order of dismissal, and re- 
stored tlie appeal on the terms of the appellant’s paying 
the costs and giving access to the transcript of the 
proceedings in the Court below, in their hands, and 
undertaking to lodge the case within five months. 
Rajueseb Nabaih Rab V . Rijai (ioviNB Singh 

[2 Moore’s I. A., 181 

64 , Appeal dismissed for want of 

prosecution. — Ignorance of necessary proceedings, 
—Where an appeal had been dismissed for want of 
proBOCutioD, no step having been taken in it for ten 
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11. RESTORATION OP APPEAL— 

Appeal dismissed for want of proseou* 

^ tion— consumed. 

years, the appeal was, on petition to the King in 
Council, restored, the appellant paying the costs of 
dismissal and restoration ; it ap})earing that the appel- 
lant was ignorant of the proceedings necessary to be 
taken in England, and that he had, though after the 
lapse of some years, instructed a commercial house 
in Calcutta to prosecute the appeal, but whose agent 
in England becoming insolvent, no proceedings were 
taken to bring the case to a hearing. Dbbbab Hos- 
SBiN e. ZuuooBooNNiBSA . 2 Moorc’s I. A.» 441 

66. — Delay in receipt 

by agent of appellant of the transcript. — Leave 
given to restore an appeal dismissed for want of 
prosecution, the ai)pellaiit’8 agemt, though instructed 
to prevent the dismissal of the ap})ea1, not having 
received the transcript until after the expiration of 
a year and a day from the time of the tdlowance of 
the appeal, and the resi)()ndent having in consecjuonce 
thereof obtained an order of dismissal. BiSSHO- 
aOONHEEY LaBKE V. RUBBODACArNT 1U)Y 

[2 Moore’s I. A., 127 

66. — — Ignorance of ex* 

istence of new rule.^. — Ap]>cal restored after being dis- 
missed for want of effectual prosecution within the 
time limiU‘d by the 5th rule of the Order in Council 
of 13th June 1853, the new rules having been only 
recently adopted by the Sudder Court at Calcutta, 
and tlui a]>j)cllant, in ignorance of their existence, 
being engaged in taking sU'ps to prosecute the appeal 
within the time and according to the practice j)revi- 
onsly existing. Gtidadhub I’niiHiiAW Tewaiieb v, 
SoONDBBKOOAfABEB . 6 MoOXe’S I. A., 201 

Sbto Luohmeechund V. Skto Zobawub MULTj. 

[6 Moore’s I. A., 204 

67. — Abandonment of 

appeal. — iStaiute 8 and 9 Viet., cap. 30, s.2. — Jn cir- 
cumstances showing conllictingando])j)OHiie decisions 
by tbc 8udd(n’ Court ujjon the same qnesticui at issue 
between the sanu! parties, an aj)j)eal treated under 
Statute 8 and 8 Victoriji, Cap. 30, section 2, as aban- 
doned for non-prosecution, was restored ujKiii terras of 
paying costs and undertaking to lodge cases fortliwdth 
and to lodge security or a l)ond in England to the 
amount of .1^500. Where an ap})eai has been treated 
as abandoned under 8 aiidO Victoria, Ca]>. 30, section 
2, tlieir Lordshijis have no j)owTr to grant leave to 
iristitiitci a new aj)peal ; only a disen'tion to allow the 
original appeal to be restored. llcJBBOBOOKDBBa 
Dbbiah V, Pban Kishen Singh 

[6 Moore’s I. A., 401 

68. Consolidation of 

dismissed appeal with another pending, — Leave given 
to restore an ai)peal dismissed for want of prosecution, 
the Court below having consolidated it with another 
apjHjal in the same cuuec which was still pending. 
Subboop Chtjkdeb Sibcae Chowdby d. RAMiiirr- 
* lMoore’aI.A.,868 
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11. IIESTOUATION OP kVmklr-Hiontinued, 

Appeal dismissed for want of prosecn- 
tion — continued, ^ 

50, - Application for 

restoration of case, — Security for costa of appeal . — 
AppUavtioii for restoration of appeal acceded to in 
consideration of the interests of infants being involved 
in the casc> and of the state of that part of India 
when the matter arose in and after 1857, on the con- 
dition of deposit of further security, and of the 
prosecution of the appeal within a certain time. The 
security in India was held to liave gone by the dis- 
missal of the ap|)eal for default of i)rosecution. 13 ib- 
V. Pbutab Sing II 

[3 W. R., P. 0. 86 : 8 Moore’s I. A., 108 

00. Security on restoration of 

appeal,— Dfipo.9 it of costs . — Where Government 
Bceuriii(‘H for the due prj)Hecution of the appeal and 
costs were deposited in the registry of the Sudder 
C(uirt, the Judicial Committee in restoring the apjKjal 
dispimsed with the usual recognisance in England, 
3JSX0 liUOIfMKKOUUNli V, SlSTO ZOBAWUE MCLL 

[6 Moore’s 1., A. 204 

12. REMISSION OP CASE TO INDIA. 

01 . Refusal to consider docu- 

mentary evidence not sent with record. — 'fho 
IVivy Council will not act as a Court of Original 
Jurisdiction: therefore, where the Judge of the 
Court helow improperly 8n])pre88ed documents which 
were not discovered until after the trarismissioii of 
appeal U> Her Majesty in Council, their Lordships re- 
fused to give an opinion on the merits and remitted 
the case to India for reconsideration. JuYBfiuuiiARR 

V, VvKUJZiUABic . , 3 Moore’s 1, A., 324 

02 . Remand to take fresh evi- 

dence. — Refusal of Court helow to consider cri- 
dmee . — Where the lower Courts, on the ground that 
the defendant’s title under a sanad was ahsoluk!, de- 
cHiuhI to consider evidence which the plaintiff relied 
on as showing that the defendant really held for him 
as a trustee, the case ^vas remanded by the Judicial 
Committee in order that such evidence might be re- 
ceived and tmnsidered. SiiBHB liAUAUUJi Siwo c. 
Thaku&aik Dabiao Kitab 

[I. Is. R., 3 Calc,, 645 

03 . Reversal in former analo- 

gous case, — Case decided fty Ui^h Court as in^ 
voicinff question already decided, — The High Court 
dismissed au appeal from the Zillali Court on the 
groiuud that it iuvolvt>d the same question as had Ikh3u 
decided by them in another suit brought by the 
plaintiff in respect of the validity of a xur-i-pesligi 
deed. The decision in the prior suit was on appeal 
reversal by the J udicial Committee. In such circum- 
atancos, on the appeal froui the later decision coming 
on for hearing ex parte ^ their Lordships, with the con- 
sent of the appellant, rcmittiMl the ease to the High 
Court, with a declamtiou that the deed was valid ; and 
with directions that if the rospoudeut did not appear 
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12. REMISSION OP CASE TO INDIA— co«- 

tiwued. 

Reversal in former analogous case — con* 

tinued, 

within a reasonable time, to be fixed by the High 
Court, to dismiss the appeal from the Zillah Court, 
and in the event of the rcsiK)ndtiit appearing, then 
to hear the case on the merits. KAifBJBPBBSHAn 
Tewaeeb V, Lalla Hinda Lall 

[12 Moore’s I. A., 343 

04 , Form of decree of High 

Court. — General decree affirming Court below 
without details where lower Court merely reverses 
first Court. — A suit for possession and redemption 
in w'hich a third party intervened on the claim that 
the plaintiff had conveyed to him half of the property 
in dispute, w'as dismissed. On appeal by the plain- 
tiff in which the intcrvciior did not appear, the lower 
Appellate Court merely reverscKl the decree of the 
first Court, and the High Court affirmed the decree 
of the lower Appellate Court. The Privy Council, 
while affirming the decree of the High Court, ob- 
served that the question as to the form of the decree 
ought to have Iwen raised l>cfore the High Court, if 
it was thought that the decree was not sufficient to 
found execution upon, so that the details of the 
decree might have been stated; and they remanded 
the case to the High Court to amend their decree in 
conformity with their judgment by declaring affirm- 
atively what the plaintiff was entitled to recover. 
LALA SUAM So017X>T7B LAI. V. SOOBAJ LaL 

[26 W. B., P. C., 48 

13. PRACTICE AS TO OBJECTIONS. 

05 , Formal objections. — The 

practice of the Privy Council has been never to 
favour objections merely of form. Mokudoims op 
MoUZA KONKUNVrADY V, EnAMDAE BbAUMINS OP 
Mouza Soorval 

[7 W. B., P. a., 8 ; 3 Moore’s I. A., 883 

06, Pleadings, — 

Matters of form, jRefusal to insist upon. — In review- 
ing i)rocceding8 of the Courts in India, where the 
Hindu and Mahomedan laws are tlie rule, and wliere 
the forms of pleadings are wholly different from 
those in use in Courts where the law of England 
pOMiils, the Privy Council will look to the essential 
justice of the case, not cousidcM'ing whether matters 
of form have been strictly attended to, Uubidhabbb 
SiKOH r. Koolahfl Siroh 

[6 W. B.> P. C,p 1 ; 2 Moore’s I. A., 344 

07, Teclmlcal objections. — 

grounds , — Question of disputed consent to arbitral 
tion, — In the examination of such questions as 
whether, as alleged, the consent of one of the parties 
to an arbitration was obtaiaed by threats, the Privy 
Council will look to the broad principles of justice 
and et)uity, and discourage mere technical objections, 
and the invention of new grounds of dispute which 
were not even inentioued at the commenoemeut of 
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18. PKACTICE AS TO OBJECTIONS— com- 
tinued. 

Teolinical objections — continued, 

the suit. PUBVATHA VUBDHAY NaUCHIAB f>. JAT- 
AVBBA BAMAKOMABA ETTYAPA NaICKEB 

[4 W. R., P. C.,31 

S. C. ZbMINBAB OV BAVBNAB V. ZbMINDAB 07 

Ybltiapoobak . . 7 Moore’s 1. A.« 441 

08. Objections on matters of 

practice. — Immaterial irregularities, — The Privy 
Council will not interfere in a case in which objec- 
tions arc taken to matters of practice, unless they see 
very clearly that justice has not been done. Abooob 
Alx V, Mobubfbb Hossbib Chowdbt 

[16 W. B., P. C., 22 

69, Pleadings, Rule of. — Presump^ 

Hon as to averments not traversed. — The strict rule 
that averments not traversed must bo taken to be ad- 
mitted, will not be applied by the Privy C(»uucil to 
the Indian Courts. Anukuomoybb Chowdjibain 
V, SUBEB ChUNDEB UoY 

[2 W. R., P. C., 19 : 9 Moore’s I. A., 287 

Marsh., 455 

70, Ground for varying decree. 

— Duty of Appellate Court, — Suits heard togtriher^ 
Evidence in. — It is objectionable to disturb or vary 
a decree projwrly made by Uu* lower Court for the 
mere purpose of guardinpf against the possible error 
of some (»ther tribunal in some future suit. Two 
suits were heard together. On objection made in 
ap])(;al that the evidence taken in one suit (tf) which 
th(‘ ohjet;tor was not a party) liad been irregularly 
read in the other, — Held that, having regard to all 
the eiroumstjiiices, the suits having been tried to- 
gether, and the evidence objected to having been 
coinmentcd on by the objector, or on his behalf, it 
sufficiently ajipcared that the evidence had been sub- 
stantially taken in both suits. A Court of Ap})cal 
has to detcriuinc whether the decision of the lower 
Court when pronounced was a coiTcct decision of the 
issues then pending before it between the then 
parties to the suit. Anuhi^omoyek CnowDHBAiN ®, 

SiiBEB CUUSDBB UOY 

[Marsh., 465 : 2 W. R., P. C.. 19 : 

9 Moore’s I. A., 287 

71 , — Objection as to suit being 
merely declaratory. — Special leave to appeal . — 
Technical nature of grounds of appeal, — A defend- 
ant obtained special leave to ap}>cal to Her Majesty 
in Council, on the ground that the case involved 
questions of law of great importance to the Jain 
sect, of which he was a tnember. On the appeal 
coming on for hearing he contcndtHl that the suit 
should have been dismissed by the Courts below as a 
claim for a declaration of right in respe<!t of which 
no consequential relief was sought or could be given, 
PLeld that, considering the special grounds on which 
the defendants had obtained leave to app(;al, the 
somew'hat technical character of the defence he now 
put forward, and the general circumstances of the 

IV 
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Objeotion as to suit being merely decla- 
ratory — continued, 

case, he ought not to bo allowed to insist on this 
objection. Sheo Singh Kai v. Day ho 

[I. L. R., 1 AU., 688 : 2 C. L. B., 198 
L. B.. 6 I. A., 87 

72. Objection not taken before 

High Court.— Groiirtds of appeal.^Thm Judicial 
Committee refused to entertain an objection taken 
in the grounds of a})peal, which had not been taken 
on appeal to the High Court. Fobubs v, Mebb 
Mahomed Hossein 

[12 B. L. B., P. C., 210: 20 W. R., 44 

73. -■ Ohjection as to 

validity of deeds. — A plaintiff sued to set aside cer- 
tain documents which he alleged to have been forged 
by the defendant. At tbts trial of the case in the 
Court of first instance the only issue directed to those 
documents wjis — “ Are the throe written agreements 
said to have been given by the plaintiff to the defend- 
ant genuine* and valid deeds ? ” It was not contend- 
ed by the plaintiff in that Court that the agreements 
had been obtained from him while bo was a minor 
by undue influence, nor was that objection taken in the 
grounds of ap]>oal against the judgment of the Court. 
Meld that it was too late to take the objection for 
the first time in the Court of Appeal. Amebboonihsa 
Khatoon V. Adadoonissa Khatoon 

[15 B. L. R., 67 : 28 W. B., 208 
L. R., 2 I. A., 87 

74. ■ ■ ■■ ■ " ■ ■ "" — Objection to right 

of action, — The Privy Council will not entertain a 
purely technical ohjection to a party's right of action 
which has not been made in the Court below. Bans 
07 Bengal v, Macleod . 6 Moore’s I. A., 1 

75. Right to sue, 

Semblet — The right of a party to institute a suit ^ 
heir of an original grantee, not having been disputed in 
the Courts below, (»nnot be questioned before the 
Judicial Committee. Mills v. Modee Pustonjbb 
Khoobshbdjee . . 2 Moore’s I. A*, 37 

76. — Objection of li- 

mitation, — Beng. Regs. II of 1805 ^ II of IHVJ^ /i/ q/' 

objection raisccl for the first time at the 
hearing of the appeal before the Privy Conneil, that 
the Government’s right to sue was baiTed by Regula- 
tion II of 3805 from lapse of time, sustained, th(3 pro- 
ceedings in India before the lievcmie Collector and 
special Commissioner under Regulations II of 1819 
and III of 1828 not l>€ing in the nature of a regular 
suit. Dheebaj Raja Mauatab Chund Baba- 

DOOB V, GOVBBNMBNT OF BENGAL 

[4 Moore’s I. A., 466 

77* Objection to or- 

der of Court in India substituting respondent for 
I appellant on death of sole appellant. — Pending the 
I appeal to England the sole appellant died, and the 
I Sadder Court made an order fubstituting one of the 

7 K 
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13. PRACTICE AS TO OBJECTIONS- 

iinued. 

Objection not taken before High Coyxt 

— continued. 

TfitffKjndonts in hiH stiiad as appellant. Semble, — It is 
not competent to the other resjKindentB If) object to 
such order at the hearing ol‘ the apj^wal} the proj>cr 
course being to move the Sudder Court to discharge 
such order. Kabi Pebbad Naeain t?. Kawalbabi 
Kooxb .... 6 Moore’s I. A., 146 

78. Objeciione to re- 

port of Commimioner under Civil Procedure Code, 
X8d9, e. 181 . — Wh(?re a report, or supplemental report, 
hod been made by Cojinnissioners to whom accounts 
had been redorred for investigation under Act VI 11 
of section 181, the IVivy Council refused to en- 
tertain any objections tlu'reto which had n<3ither been 
brought to tlie notice of the first Court nor made in 
any i)f the grounds of ap])eal in the Courts in India. 
SKTH UUJMULL V. CllAilBB KuWAB 

[li. B. a I. A., 84 

79 , QueBtion of law referred to 

iPull Benoh. — Ohjcclion liif respondent without 
cross-appeal to answer of Jh'uU Bench. — Where a 
Division Bencli of a Higii Court refers a question of 
law for tlu* eousideration of the Full Bench, and the 
answer of the Full Bench is not framed as a decree or 
as an interior \itory order, and an appeal is brought 
to Her Majesty iu Council, it is open to the respond- 
ent without a cros8*a])pcal to object to the correct- 
IM)H8 of the answer given by the F\iU Bench on the 
question of law referred. Phoolhab Koonwar v. 
Dai^ba JooEsniTB !Sahov . I. L. B., 1 Calc., 226 

[L. B., 3 I. A., 7 : 26 W, R., 286 

14. QUESTIONS OF FACT. 

go, Unanimous judgment on 

facts.— Onus of proof. — The rule of the Appellat* 
Court is that it will not, on a question of fact, reverse 1 
an untuniuous judgment of the Courts iu India ' 
uuh'ss the very clearest proof is shown that such 
decision is erroneous. Tabes NT Cun rk Bonnku.}eb 
r. Maitiani) • . 11 Moore’s I. A., 317 

SI, Credibility of witnesses.— 

jRffect of evidence. — It is not the liabifc of the Privy 
Council, unless in very extraordinary cases, to advise 
the reversal of a diicisioii of the Courts of ludia 
merely on the effect of evidence, or the credit due to 
Nabaounty Lbohmkdavamau «. Vbn- I 

OAMA MaIDOO 

[1 W. B., P. C., 80 : 9 Moore’s I. A., 66 

Jabuitool Butool V. Hosseinke Begum 
[10 W. B., P. C., 10 ; 10 Moore’s 1. A., 196 

_ 82. — — Issues of fact . — 

in reception or appreciation of evidence. 
—-It is not the, practice of the Privy Council to dis- 
turb the finding of the Court below upon mere issues 
of fact, unless it is clearly satisfied that there has 
been some miscarriage either in the reception or in 
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tinned. 

14. QUESTIONS OP PACT— coaftnaed. 

• Credibility of witnesses- continued. 
the appreciation of evidence. In cases that turn 
ujion the credibility of the iestiniony given, it is 
disposed to defer to the judgment of those who, 
with the advantage of local experience, have had the 
means of seeing the witnesses under examination and 
of inspecting the original documents. Rich abd sow 
V. Goyebnmknt . . .1 W. B., P. C., 47 

Chbtt Ram t>. Chowhhby Nowbut Ram 
[6 W. B., P. C., 8 ; 7 Moore’s I. A., 207 

Kbipamoybe Debia V. Romanath Chowijhby 

[2 W. B., P. C., 1 

S. C. Kbipomoybb Debia v. Gbish Cuuwdeb 
Lahobeb . . 8 Moore’s I. A., 467 

Ghoolam Mooetoozah Khan v. Government 
[9 Moore’s I, A., 466 

Dwabka Doss e. Sita Ram 

[6 O. Ii. B., P. Q., 430 

33, Consideration of 

vivd voce evidence. — Considering the advantages 
which the Judges in India generally luissess of fonn- 
ing a correct ojjinion of the probability of a transac- 
tion and in some eases of the credit due to the wit- 
nesses, the fact that the Courts below have decided 
against the validity of an instrument affords a strong 
presumption of the correctness of their decisions, 
but does not and ought not to redieve the Privy 
Council, as the Court of last resort, from the duty 
of examining the whole evidence, and forming for 
itself an opiuiou upon the whole case. With refer- 
ence to the lamentable disregard of truth prevailing 
amongst the natives of India, the Privy Council held 
that it would be very dangerous for the Court al- 
together to discredit w'itnessess deposing vivd voce 
by reason of tlu3 necessity impossd on tlie Court to 
sift the evidence of such witnesses with great 
mumtc‘nc8.s and care. Moohoosoodun Sandial t?. 
8OB0OP C'llUNDEE SlBCAK ( 

[7 W. B., P. C., 73 ; 4 Moore’s I. A„ 431 

84. Documentary 

evidence. — Decision on facts. — Their Lordships re- 
fused to reverse a decision of the High Court u^sni a 
question of fact in which that Court had before it 
tlie documents and the evidence of the witnesses, and 
had an op}X>rtunity of judging of the dcineanour of 
the witnesses, Jugo.teebun Labl Dhubal Deb v. 
Kabtick Cuunheb Bondopabhya 

[26 W. B., P. C., 1 

86. Erroneous con-* 

elusions from evidence. — iSemhle, — The Privy Coun- 
cil will not disturb a judgment of a Court iu India 
u}M’ui a question the credibility of witnesses, 
unless it is manifestly clear from the probabilities 
attached to certain circumstances in the ease that 
the Court below w'as wroug iu the conclusion drawn 
from such evidence, Musahek Mauomki> Cazum 
8u£baze£ V. Ally Mahomed K h an 

t6Moore’»L Ao27 
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iinued. 

14. QUESTIONS OP PACT~-^e«w««««rf. 

00 , Disputed facts.— Pr^ww^- 

iion of correctnegs in cages of disputed fact, — It is 
the pracrtice of the Judicial Committee in a case of 
disputed fact, -when the Courts in India appear to 
have diligently investigated the evidence, and no 
palpable mistake is apparent in the a])preciation by 
the Court below of such evidence, to affirm the 
decree appealed from with costs. Chunbbk Monke 
OeBIA CUOWDIIOOKAYAN V, MlTN MOHINBK DeBIA 

[8 Moore’s I. A., 477 

87, Judgment on faets.— Appeals 

from Non~Hegulation Jt*roiunces,— \\i cases from 
Non- Regulation Priwinces, wherein the procedure is 
somewhat loose, and where the merits depend much 
ou local custoii and local impiiry, it is even more 
necHiSsary than it is on ap])cal8 from the Civil Courts 
in the Regulation I’rovinccs to act on the principle 
of not disturbing the judgment under appeal, unless 
it is substantially wixuig. Hydkb. llossBiy u. 
Mahomed Hossein 

[14 Moore’s 1. A., 401 : 17 W. 186 

80 , Improper admission of evi- 

dence. — tiujficiency of evidence. — Where evidence, 
such as hearsay, is im])rojicrly admitted, the question 
for the Judicial Coininittcc is wlu'ther, rejecting that 
evidence, enough remains to stipport the finding. 
Disapproval was expressed by their Lordships of thq 
reception by the lower Court of evidence whieh ouglit> 
not to have Ixien adniitb^d. MoiiiJN SiNO v. (inrniBA 
[6 B. Ii. B., 496 : 16 W. B., P. C., 8 

09 , Erroneous conclusion from 

evidence. — Hearsay evidence., — Where the High 
Court founded their judgment u}K)n evidence which 
did not justify the eoiielusion, the Judicial Com- 
iiiittce reviewed the whole evidence, in order to ascer- 
tain whether the decree could bo supported. Ajo- 
DHYA FkASAD SINO V. UmRAO SjNG 

[0 B. Ii. B., 609 : 15 W. B., P. C., 1 
18 Moore’s 1. A., 619 

90. Evidence wrongly admit- 

ted, — Sufficiency of emdence. — Where the Courts be- 
low bad admitted evidence not projKsrly admissible, 
tbe Judicial Committee examined the whole evidence, 
and being satisfied that there was, independent of 
that inadmissible evidence, sufficient to justify the 
decision of those Courts, dismissed the appeal. Lada 
Haksidhaii V. Government of Bengad 

[8 B.Li. B., 204 ; 10 W. B., P. C.. 11 
S, C. 14 Moore’s 1. A., 80 

91. Direct evidence as op- 

posed to suspicion. — Adoption. — The Sudder 
Ameen having held an adoption proved, the Principal 
Sudder Ameen on app(^al reversed that decision on 
the fsTcts. The case came before tbe Higli Court on 
special apptml, and the decision then given was ap- 
pealed to England, and special hjave was given by 
Her Majesty to appeal against the decision of the 
Principal Sudder Ameen. The derision of the High 
Court on the law was admitted to be good, but the 

IV 
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14. QUESTIONS OF PACT— 

Direct evidence as opposed to suspicion 

— continued. 

Judicial Committee reversed the finding of the Prin- 
cipal Sudder Ameen on the facts. Kali CfiANDlU 
Chowdhbt V. SniB CuANDTiA Bhadgri 

[0 B. D. R., 601 : 16 W. B., P. O., 12 

92, — ^ Failure to produce evidence 

at hearing. — Omission of Judge to call for rs-. 
cord. — At the hearing of n suit a party, though he 
had sufficient W'arning of what was neceseary, did 
not take the proper steps to cause the production 
of the documentary and only admissible evidence of 
a niatei‘ia1 fact which had to he proved by him, and 
the decision was tigainst him. Tiie record of Another 
proceeding would, it was said, have 8n}>plicil tliia evi- 
dence ; and an appli(!ation had been previously made 
on which the order of the Judge was that ‘"the 
matter w'ould he decided wiicu) the case was tried, and 
the retard would be sent for, if necessary.” No 
further application to the Court w'as made, and no 
attempt to 8n])ply this evidence. Held that if there 
had been, as tlicre might liave been, an oversight by 
the party in not calling the attention of the Judge to 
the above order, and in not tondering the evidence, 
there had been no omission on the Judge’s |)arfc 
afPording ground for a))peal, .and the .Tudicial Com- 
mittee refused to interfere. CilANDiCHBRN 8 hA8H- 

DrrUGA CUBRN MtBDUA 
[I. Ii. B., 9 Calc., 260 : 12 O. L. B., 81 

93 , Questions of boundary. — 

Miscarriage in conduct of decision . — The Privy 
Council will never interfere with the finding of an 
Indian Court on a question of boundary, unless they 
arc clearly satisfied that there has been some plain 
miscaiTiage in the conduct or decision of .the case 
upon wdii<‘Ji they can put their hands and make the 
grounds for an order reversing or varying the decree* 
Ram Gotad Roy r. Gordon, Stitaut, & Co. 

[14 Moore’s I. A., 463 : 17 W, B., 286 

94 , — Reversal on eci* 

denoe. — In a question relating to houndaries of land, 
the .Tudicial Committee on a review of the evidence 
reversed the concurrrmt decrees of the Court of first 
Instance and the Sudder Court, but w'ithout costs. 
Ram CiiUNDEB Dutt v. Chundeu Coomae Mitn- 
dul . . . • 13 Moore’s I. A., 181 

15. CONCURRENT JUDGMENTS ON FACTS. 

95 ^ Presumption as to correct- 

ness of facts. — Where the lower Courts have pro- 
ceeded upon the eviden(*e and have come to the same 
conclusion, it is an estahlislied rule of practice that 
the Judicial Committee of the Privy Council will not 
on appeal enter into tbe question whether thede* 
cisioriB of the Courts below are or are not correct on 
mattors of fact. Jaiuvnoad Koebi v, Mokhfit 
Kobi lO C. Ii. B., 011 

90. — The Privy Cmm- 

dl, in coses depending upon fasts which have received 

7 K 3 
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16. CONCUBRENT JUDGMENTS ON FACTS 

^eontinued»\ 

Presumption as to oorreotness of facts 

— continued, 

tlie concurring judgments of two Courts in India, 
will not set aside the last judgment, utiless it can see 
very clearly that that judgment was wrong. PiSTAH- 
hbb Mavikjxb v, Motskchcnp Manikjbb 

[6 W, P. C., 68 : 1 Moore’s 1. A., 420 

Ehobshxbjbii Maxxxjbb V, Mxbbwanjeb Khoob- 

SHBDJBB 

[6 W, R., P. O,. 67: 1 Moore’s I. A., 481 

VXBOATA NiIiAUBT liOW 9 , EnOOOOOWTY SooBIAH 

[6 W. B., P. C., 79 

CHBLLATAUAXi 9, Muttialamal 

[leW.R^P.C.,! 

Eambudbbgowba «. Dbbsai Saheb 

[17 W. B., P. 8 

Jot Nabain Gibi e. Shbeb Pjroshad Gibi 

[19 W. B., P. C., 275 

Pobbsh Nabaiit Rot v, Watson & Co. 

[23 W. R., P. Co 461 

97. ; This case did not 

come strictly within the above rule, but the Privy 
Council observed that, whereas iu this case the ques- 
tion of fact ha*l been tried upon evidence fairly war- 
ranting the conclusion to which the High Court had 
oome, and there had been no adverse findings of facts, 

. thrir Lordships would require a strong case to be made 
out before they would recommend Her Majesty to 
reverse such a decision. Humbeda alias Khajoo v. 

BKorric . 17 W. R., P. C., 106 

• Tlie Lords of the 
privy Council do not, as a rule, disturb the concur- 
rent decision of both the Courts below upon a question 
of fact, unless it very clearly ap^Hiars there lias lieen 
BOine miscai’riage of justices some mistrial, or that 
the conclusion is very plainly erroneous. Gosaib 
Toxa Bah v, RuBiKiBAiiiiAB 

[8 B. I.. R., P. C., 84 
8. 0. 12 W. B., P. O., 32 : 18 Moore’s I. A., 77 

LaxiA Shah Soondub Lal o. Sooraj Lal 

[26 W, B., P. C., 48 

Dbtaji Gataji V. Gohabhai Gopbhai 

[2 B. lu B., P. C., 85 ; U W. B,. P. O., 36 

99. Where the Court 

of appeal in India concurs in the finding of the Court 
of first instance on a question of fact, the Frivy 
CSouncil will not disturb that finding, nuless satisfied, 
hepond all reasonable question, that there was some 
miscarriage in respect of the principle on which the 
decision rested, of a presumption to which too much 
weight was given, or of something as to which the 
Judicial Committee could see there was a principle 
involved which ought to be set right for the guidance 
^ the Court in other cases. Gabindsundbabi 
Dam V* Jaoadahba Dbbi 

[6 B. L. B,, 168: 16 W. P. C., 6 
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tinned, 

16. CONCURRENT JUDGMENTS ON PACTS 

•^continued. 

Presumption as to oorreotness of faots 

~^eont%nued, 

100 ^ " We-lght of em- 

dence. Question as to, — Where both the lower Courts 
had agreed as to the facts, the Privy Council refused 
to examine the evidence, the controversy being mere- 
ly as to the weight to be attributed to it. Lalji 
BAHU 9 , COLliECTOB OP TiBHOOT 

[6 B. L. B., 648 : 16 W. B., P. C., 28 

lOL Omission of 

reasons for affirmance of judgment on facts, — Where 
the High Court affirmed the judgment of the Court 
below on the facts, without giving reasons for such 
a^rmance, the Judicial Committee reviewed the 
facts and reversed the decree. Guthbxb r. Abul 
Mazappab 

[7 B. L. R., 630 : 16 W. B., P. C., 60 
14 Moore’s LA., 

102, Question of 

houndary. — Where there are concurrent decisions on 
a question of fact, the Judicial Committee will not 
(especially on a question of fact as to boundaries) re- 
verse the decision, unless there was no evidence, or 
there has been in the conduct of the trial, or in the 
mode in which evidence was adduced, or in the course 
of deciding the case, a clear departure from the ordi- 
nary principles which regulate judicial proceedings. 
Qanbswab Bing v , Dbbga Dutt 

[7 B.Ii. B., 661 

S. C. Guneshitb Singh v, Doorga Ddtt 

[16 W. R., P. C., 87 

103, Balance of tes- 

timony, — Where the decision of the first Court uynm 
a question of fact has been affirmed on appeal, their 
Lordships will not reverse such finding on a more 
balance of testimony : there must be so strong a pre- 
ponderance of testimony that they can confidently 
pronounce it to be wrong. Saeat Sbndabi Debi 
V, Pabbsnabain Roy 

[8 B. L. R., 118 : 16 W. B.. P. O., 9 

104 , Question as to oompromise. 

•^Failure to show fraud or collu,non. — The Judicial 
Committee, reversing the finding of the Courts below, 
refused to set aside a compromise (confirmed by a 
decree of Court) by the former guardian of the plain- 
tiff of a claim against his estatiC for debt after sixteen 
years, the plaintiff having failed to prove that the 
suit wfis fictitious, and the compromise fraudulent 
and collusive, Lekraj Roy «. Mahtabchuno 

[10 B. L. R., 86 : 17 W. R., 117 : 

14 Moore’s I. A., 898 

105 , Question as to amount of 

^0'Wet,^S,efusalto ascertain amount. — The Courts 
liolow, without ascertaining the amount of th e widow’s 
dower, decreed possession of the estates to the heirs. 
Such decree was reversetl on appeal, and the amount 
of dower was ascertained. Bachun v , Hahtd Hob- 

. . 10B.I..R-.46:17W.R.,118: 

C14Moora’aL A.,877 
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tinued, 

16. CONCUKEENT JUDGMENTS ON FACTS 

— coniinued* 

106. Quefitibn of dissolution 

of marriage. — A decree of a Higli Court, confirming 
the decree of a District Judge for dissolution of mar- 
riage, reversed so far as it affected the co-respondent 
and condemned him in costs. The circumstances of 
the case took it out of the general rule not to reverse 
the cxiucurrcnt findings of two Courts on a question 
of fact. Hat «. Goudon 

[10 B. li. B., 801 : 18 W. B., 480: 
Jj. B., I. A., Sup. Vol., 106 

107, Mixed question of law and 

fact, — The rule of the Judicial Committee of the 
Privy Council not to permit the concurrent judgments 
of two Courts on a question of fact to be disputed may 
be relaxed in a case where the question of fact is 
closely mixed up with questions of law. Valoo 
ChBTTT t). SOOEAYAH ChKTTY 

[L li, B., 1 Mad., 252 : Ii. B., 4 I. A., 109 

108, Question as to property 

belonging to endowment— JdmMiili/y o/em^ 
dencfi. — iSthanam lands. — A raja having made a per- 
petual lease of sthanam lands appertaining to the raj, 
one of his su(‘.ceB8or8 sought to set it aside on the 
grf)und tlmt the property was devasaam, or the 
endowment of ieuqiles. That it was devaswam was 
denied; and after questions of the admissibility of 
evidence, the construction of documents, and the effect 
to be given to judgments had arisen, the fact was 
found in the uffinnative by two Courts concurrently. 
lIjK)n an examination of the evidence by the Judicial 
Committee it was, however, found that the plaintiff 
had not proved his case. Vjskkates'WAEA Iyan e. 
Shekhaei Yabma 

[1. !«. B., 8 Mad,, 884 : 1.. B., 8 L A., 148 

109. — Question as to disputed 

adoption. — Reversal of concurrent Courts on fact. 
— In a suit w'hicli involved a disputed question of 
fact as to an alleged adoption and the due execution \ 
of a will, the Courts in India, disregarding other evi 
dence, relied solely upon the evidence of a witness 
examined at the instance of the first Court itself. 
The effect of the evidence of this witness was to 
show that, at the time of the adoption and execution 
of the will, the alleged testator was in a dying state, 
and although at times roused to consciousness, was, 
from his enfeebled mind, incapable of understanding 
the acts he was represented to have performed; the 
Courts below, however, on the evidence of this witness i 
as to his testamentary capacity, corroborated, as they ' 
thought, by a letter of the widow of the alleged tes- 
tator recognising the adoption, and by her acquit 
escing in the iierformanee of certain funeral rights of 
her deceased husband by the supposed adopted son, 
pronounced both the adoption and the will to he 
valid. Upon appeal, held that, although as a general 
rule in a question of fact the Judical Committee 
were unwilling to disturb the judgment of the Court 
below, yet that, as it was the duty of the Appellate | 
Court to weigh the evidence and probabilities, and i 
form an independent judgment, and taking into | 
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15. CONCUREENT JUDGMENTS ON FACTS . 

— continued, 

QueatioiiB as to disputed adoption* 

tinned, 

consideration the evidence regarding the state and 
capacity of the alleged adopter and testator, they were 
of opinion that the evidence relied upon was so un- 
satisfactory that neither of the decrees of the Courts 
below could be supported, and reversed the same, wit^ 
costs. Tatammaul V , Sashacualla Naiebe 

[10 Moore’s I. A., 429 

110. Question as to author- 

ity of agent. — Document signed hg agent — 06- 
jection not raised -Where the solo question 

raised in both Courts in India was whether or 
not certaiii documents purporting to be an allow- 
ance of plaintiff’s accounts by the defendant’s agent 
were signed by the agent, as to which fact both 
Courts below were concurront, the Privy Council de- 
clined to relax their rule as to concurrent judg- 
ments on facts, and to allow the defendant to raise 
before them the question as to the authority of the 
^ent to bind his priucij[)al. Baboo Lall o. Luttoo 
Eam . • • • 18 W. B., F. C., 

IIX, Concurrent judgments as 

to failure to prove title.-- Where in a suit for 
confirmation of possession the Indian Courts agree 
in holding that the plaintiff has not made out his 
title, the Judicial Committee will not, even though 
the High Court may not have attended to the depo- 
sition of material witnesses, disturb the decision of 
the Court below, Toeab Ally v. Mahomed Tdkkbb 
[19 W. B., F. O., I 

112. Question as to evidence of 

custom. — Question of fact, — It having been alleged 
that an estate, by custom, descended to a single heir 
in the male line, the High Court, concurring with the 
Court of first instance, found that this custom had 
not been proved to prevail in the family. On an 
appeal contesting this finding, it was argued, among 
other objections, that the High Court had nwt riven 
sufficient effect to an entry in the wajib-ul-urx of a 
zemindari village, the principal one comprised in the 
family estate now in dispute ; the last owner of that 
estate, who held all the shares in the village, having 
caused an entry to be made to the effect that his 
eldest son should he his sole heir, the others of the 
family being maintained. The appeal was not taken 
out of the rule as to the concurrent findings of ' 
Courts, primary and appellate, on a question of fact. 
Muhammad Ismail Khah v. Fidayat-un-nissa 

[1. Xi. B., 8 Aa, 616 

16. EE-HEARING. 

113 ^ Grounda for re-hearing.— 

An order passed by the Judicial Committee of the 
Privy Council after hearing an ap^l is final ; and 
an applimtion for a re-hearing vrill not be granted 
except upon the ground that the applicant has by 
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apBivy ooraoii;i, pbaotiob m- 

Unued. 

16. KE-HBARING^eo»^»4ifitfi. 

Grounds for re-hearlng— 

some without blame or default on his own 

part, not been heard, and the order lias inadvertently 
been made as if he hml been hoard. Pktittow or 
TeIT.OKINATH TN the MATTJJIt OF TUB AX^FBAL OF 
PjSilTAB NaKAXN SxnOH t>. SUBIIAO KoOEB 

[1. Xm B., 4 Oalo., 184 ; li. B., 6 L 171 

114, — — Irregularity in 

irial.^kw irrogularity in a trial is no g^roimd of 
complaint to the party at whose instance it w'as 
caused. Thu siispieiou that a party who has failed 
to prove his cast^ may prove more successful on a 
iocond and fuller investigation is no sufficient ground 
for directing a new trial. .NiTitABUit SlNOii ©. Nuno 
Lall Sib oh 

[1 W. B., F. a, 61 : 8 Moore’s I. A., 189 

116. - Laches of peti~ 

iioner, — Thenj W(u*e fotir rcspoudeuts in an appeal 
to the Privy Council. At the hearing, the appeal 
was allowed ex parte against all the re8t)ondent8. 
One respondeiii aft/cr wards petit<ioiied for a rehear* 
ing, on the ground that neither he nor his agents 
had notice that the appeal had l)een entered or 
fixed for hearing until after it had been decided. 
On inquiry, it nj^ujared that the petitioner had 
inaccurately described the suit to his agents as 
an appeal against himself only, without montioti* 
ing the names of the other respondents j and the 
Agents, on being told at the Privy Council office 
that no ap|K)al so entitled was ])endi!ig, had taken no 
further steps. Held that there had been omission 
and neglect on the ]>etitioner’H part and on the part 
of his agents such as to prevent the Judicial Com- 
mittee from recommemling a re-bearing of the case. 

KAMAYi V. SiiAaiif Mukht Baumani 
[8 B. R., F. O., 10 : 11 W. B., F. 0., 6 
12 Moore’B 1. A., 244 

party accident- 
ally prevented from being heard. — In a petition for 
ro-lieariiig of two appeals which had been fully heard 
upon their merits, and in which jiidgnient had . 
been given and re|)orted to Her Majesty, and con- ' 
firmed by regular orders in Council,— ifehi that, j 
assumiug a relevant case of new matter h»wi been ; 
made out, the decision was final, and the ])etitum 
must Ik^ refused. There may be exceptional circum- 
stances which will warrant this Board, even after 
an order of Her Majesty in Council has Ixion nnule, 
in allowing a rt*.hearing at the instance of one of the 
parties ; hut this is an indulgence with a view main- 
ly to doing justice when by some accident, without 
blan»e, the p»vrly has not been heard, and an order 
has been made inmlvertently as if Ithe party had been 
heard. Itajunder Narain Baev. Bijai Gotind Sing, , 
8 Moore's I. A., ISl, referred to. Vbwkata 
Nahasxmua Affa Row v. Court of Wards. Vhn- 
Kahalakshmi Garxt t\ Gofala Apfa Row. 

: FARTB Gofala Afpa Uow 

[UB., 131. A., 155 : L It. B„ 10 MadL, 73 


FBIVY ooirircili, FBACTICB 

tinned, 

17. LEAVE TO BRING FRESH SUIT. 

117 ^ Quit brought under misap- 

prehension of law. — The parties having acted 
under a misapprehension of the law, leave was given 
to bring a new suit within three years. Gooaoo 
SWAMY I’KBIilA WOODIA TaVER V, AnOA MoOTOO 
Natch AIR 

[6 W. B., F. 0., 50 ; 3 Moore’s I. A., 278 

18. ENFORCING EXECUTION OF ORDER. 

IIQ. Application to enforce ex- 

ecution of order, — Order far possession. — Issue 
of peremptory order of enforcement. — Where the 
Court in India having decided a suit for land in 
favour of A,, put him into possession of the estate 
without taking security as required by Madras Regu- 
lation Vlll of 1818, section 4, and on appeal by B. the 
decision was reversed and B. ordered to be put in pos- 
session, and in the meantime the Madras Board of 
Revenue had gut into possession as purchasers of a 
portion of the ostaio at a sale for arrears of its 
revenue; and the Court in India refused to carry 
into execution the order of the Privy Council, the 
Judicial Committee, on the application of B., issued a 
jKJremptory order to the Madras Court to carry it 
into execution and put B. into possession. Ik rb 
VA88ARHDDY LUTOHMEFUTTY NaIDOO 

[5 Moore’s I. A., 300 

19. COSTS. 

110. Discretion as to costs. — 

Appeal. — Bom. Beg, II of 1800, s. 7. — When a discre- 
tion is vested in a Court as to costs, the l*rivy Coun- 
cil will not allow any ap|>eal against the exercise 
I of that discretion, because no appeal lies against a 
J mere decree as to costs. But when a Court has no 
I discretion to exercise in the matter (as when a suit 
I wiis instituted by parties who had no riglit to insti- 
I tute it, as the person in whose name and on whose 
behalf they instituted it was dead at the time) , costs 
must follow the decree according to section 7, Regu- 
lation 11 of 1800 of the Bombay Code. Keemke 
Bake v. Luchmitk Das Narain Das 

[6 W. B., F, C., 69 ; 1 Moore’s I. A., 470 

120. Improper admission of evi- 

dence. — Penalty on parties to appeal. — The Privy 
Council, whilst lamenting the great latitude w'ith 
which documentary evidence was received in India, 
held that it would Ih» contrary to justice in, any 
particular case to visit upon an individual ])enal con- 
sequences by way of costs, Injcause the administra- 
tion of justice was not more strictly conducted with 
reference to the admission of evidence. Bukwarrbb 
Lall v. Hktnakain r 

[4 W. B.. F. C.. 128 : 7 Moore’s I. A„ 148 

121. — Bespondent’s right to up- 
hold judgment— ifeversa/ of Appeal 

by defeuilaut against whom the suit was decreed in 
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PRIVY COUI^^OrL, PBACTICB OP-oo#». 

iinued^ 

19, COSTS — continued, 

Hespondent’s right to uphold judgment 

— continued, 

tlie Court of first instance, wliifh deonn* was con- 
firmed on appeal by the Sudder Adawlnt, The 
Privy Council held that the plaintiff had not mafic 
out his case below, and reversed the judgment, but 
awarded to the defendant costs in the first Court 
only, and not in eitlier of the Appellate Courts, fm 
tlw ground that the plaintiff, as respondent, was 
defending the judgment. Madho Row Chikto 
Punt Golay v. RnooKuu Das Boot,aki Das 

[5 W. B., P. O., 33 ; 1 Moore’s I. A., 361 

122. Respondents in as me 

interest. — Where respondents w'oro in the same 
int,erest but severed in their defences, only one set 
of costs was allow ed, and that to the respondent who 
first fMitered appearance. WooMATAitA Deuia v, 

DsfiiA . 11 B. L. B., P. C., 158 
[18 W. B„ 163 

123. Belay in nuing,-- Disallow, 

ance of costs. — Case in which the Privy Council 
affirrn(*d the decision of the Sudder Court; but as 
there had been delay in suing, and as the cas(‘ was 
attended with a considerable degree of suspicion, 
refused to tlu^ respondent htffore it all costs, and 
decn'(*d further that the cost of the appeal to the 
Sudder Court should be disallowed. Uluuk SiN<m 
V. Beny Peesad . . .6 W. B*, P. O., 77 

124. Delay in appealing by 

which costs were incurred.— — 
"Where, in a suit to have accounts reojHiiied, the 
Court at Calcutta found that the accounts ought to 
be opened, and referred the suit to the Master, and 
the dcfeiulaiit did rmt appeal at once frotn this 
interloeutf)ry order, but proceeded in the Master’s 
office in respect of the matters included in the 
accounts, but before the general report was made 
by the Master he appealed to England from such 
interlocutory decree, — the Judicial Committee, in 
reversing tlie decree, ordered him to pay the costs 
of the proceedings in the Master’s office, and remitted 
the cause to the Court below, with directions that 
the costs payable to the defendant on the dismissal 
of the bill, and the costs payable by him conscfjnent 
on his proceedings in the Master’s office, should be 
set off one against the other, and the balance paid 
to the party entitled to the same. MoKeelau v. 
Wallace , . .6 Moore’s I. A., 372 

126. Slight modification of 

decree. — Alteration in rate of interest. — Where, 
in lieu of interest at five per cent, on a loan made to 
a guardian of a minor in a transaction which was 
set aside, the Privy Council m«do an order for six 
per cent, interest, — Held not to be such a modifica- 
tion of the flecree of the Court below as was sufficient 
to deprive the respondent of the costs of apjical. 

. BUNEEBLHUB V, BrNDKSKEEE DUTT SiNOH 

[10 Moore’s I. A., 454 


PBIVY COTTirClL, PrAOMCM OP 

tinned, 

19. COSTS — continued, 

126. Appeal dismissed on 

grounds different frpm the reasons given by 
lower Covoct.— 'Dismissal without Where 

an apiunil was dismissed on wholly different grounds 
than those wliich the. lower (’ourt hiul given for its 
decision, it was dismissed without costs. FiSCHEB s. 
Kamala Naickek 

[ 3 W, B,, P. C.» 38 : 8 Moore’s I. A., 170 

127. Misstatement in petition. 

— Whore special leave to Rp])eal to the Privy 
Council is granted upon a petition in wdiieh material 
misstatements arc made, objection should be taken 
by the respondent by a preliminary motion to rescind 
the leave to appeal, or at any rate la-foro the hearing 
of tht5 appeal, wlien called on, has bwn entered on. 
Wlujre it was not clear that the material misstate- 
ments in the petition hjul been made with an inten- 
tion to doctdve, and the objection to the ap])cal was 
only taken at a late stage of the hearing, the Judieral 
Committee declined to dismiss the apj)eal, but re- 
fused the appellant the costs of the appeal. Ha9C 
Sad UK Bose v. Kamineb Koomabeb Dobbee 

[14 B.B. B., 394 

8. C. Ram Sabuk Bobe v. Mokmohini Dossbb 

[li. B., 2 I. A., 71 ; 28 W. B., US 

128. Petition for 3pe» 

cial leave to appeal.^ An order in Council granting 
leave to appeal is liable at any time to be rescind^ 
with costs, on its appearing tliat the petition upon 
which the order has been granted (‘ontains any inis- 
statenuMit, or any concealment of facts which ought 
to have been disclosed. Even if there has been no 
intention to mislead, a material misstatement having 
been made, the order is still liable to be rescinded; 
and, to maintain it, to clear the case of bad faith 
is not sufficient. Mohan Lall Sukul v. Bebee Dass, 
8 Moore's I. A., 193, referred to and followed. Of 
three groniids on which B]iecial leave to ap]i<;al had 
been obtain ed, two had been correctly stated, but 
with the third was connected an error in the petitiou, 
to which objection w'as taken at the hearing. On 
its appearing that there had been no intention to 
mislead, the appeal was heard an{l allowed ; but, in 
regard to the above, without costs. Earn Sabuk 
Bose v. Monmohini Dossee, L. R., 2 /. A,, 71, refer- 
red to. Mussookie Bank f>. IIaynoe 

[I. li. B., 4 AU., 500 ; B. B., 9 L A,, 70 

129 . Appeal brought contrary 

to agreement not to appeal.— A fixed sum no- 
mine expensarum was given to each respondent in 

j lieu of costs, w'liore an app(;al was preferred contrary 
! to an agreement not to appeal, and the proceedings 
I had been stayed. Amie Ali v. Induejit Kobe 

[9 B. B. R., 460 
14 Mooro’s 1. A.» 203 

130 . Suit for damages valued 

i unnecessarily high. — Decree for smaller amount, 
j — There being no gi’oimds for a claim for damages 

amounting to the ai?p©alablc sum of R10,OUO, and 
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tinued, 

19. COSTS — continued, 

Biiit for damages valued unnecessarily 

high — continued, 

the amount actually recovered falling far short of 
tliat sum, the Court directed the costs below to he 
apportioned according to the ordinary course in those 
Courts, and gave neither party costs of the appeal. 
Mudhun Mouuk Doss v, Ookttl Dobs 

[10 Moore»s I. A., 603 : 6 W. K., P. C., 91 

131 , Charges by respondent of 

fraud, forgery, and perjury.— of de- 
cree.— Charges of fraud, forgery, mid pei-jury having 
been made by the respondents against the appellant, 
the j.>arty who propounded the will, costs of the Courts 
in India and upon appeal to England were, upon the 
reversal of the decree of the Sadder Court, ordered 
to be paid by the respondents. Nana Nabaik Kao 
V, Hctbsb PtrNTii Khao . 0 Moore’s 1. A., 90 

132, Taxation of costs.— 

of appeal from India.^ Unnecesmrp expenses, — In 
taxing the costs of an appeal from India, the Privy 
Council will disallow all such costs and expenses as 
may have been uniiecossarily occasioned by the in- 
clusion, in the transcript sent from India, of matters 
which have been improperly introduced tbcrcin. 
TABAKANT HaNNUBJEE V, PuDDMONEV DOSBEB 

[6 W. K.. P. O., 08 : 10 Moors^s I. A., 470 

133, Irrelevant 

matter, ^Directions as to taxation of costs, — Where 
irrelevant matter had been introduced into the re- 
cord, the Keglstrar was directed to tax tbe costs as 
if the record had not contained what he might consi- 
der to have l)(*eti inserted unnecessarily. Pittapub 
Eaja ». Du CHI SiTArxA 

[I. I.. B., 8 Mad., 219 

8. C. Baja ot J?ittapub v. Kow Kuohi Sit- 

TAXA Gabf . . . Xi. R., 12 1. A., 10 

Bibbebmvk Sinqu V. Land Mobtgaqe Bank op 

India 

[L Ii. B., 11 Calc., 244 : L. R., 12 I. A., 7 
PROBATE. 

Col. 

1. PowKB OP High Coubt to obant, 

AND Poem op— .... 4662 

2. Jfbibdiotion op District Codetb . 4663 

3. Op what Documents gbahted . 4664 

4. To WHOM gbanted . . . 4664 

6. PiiooF OP Will .... 4666 

6. Administbatiok Bonds . . , 4666 

7. Amendment op Ebbob in Pbobatb. 4666 

8. Opposition to, and Ebtocation op. 

Grant 4666 

9. Eppbct op Pboratb . • • 4671 

See Ceetipioatb op Administration— 
Bight to Sub or Execute Decree 
WITHOUT CEBTlFIOaTB. 

[I. li, R.,t4 Calo., 045 

See CiTiL Procedure Code, 1877, s. 50. 

[1. li. R., 6 Bom., 73 


PBOBATB— 

See Cases under Court Fees Act, sch. 
I, CL. 11. 

See Letters op Administration. 

[11 W. B., 418 
1 Hyde, 67 

See Will— Form op Will. 

[2 B. L. B., A. C., 79 : 10 W. B., 417 
2 Ind. J ur., N. S., 6 
See Will— Attestation . 8 N, W., 32 
I. Ii. B., 1 Calc., 160 
13 B. li. B., 392 

Application for — 

See Domicile . I. L. B., 4 Calc., 106 

See Will— Poem of Will. 

[I. Ii. B., 4 Calc., 721 

Grant of, subsequently to decree 

against estate. 

See Repbesentative op Deceased Per- 
son • . I. Ii. B., 4 Calc., 342 

■ ■ ■ ■ Second grant of— 

See Coubt Fees Act, sch. I, cl. 11. 

[I. Ii. B., 8 Calc., 733 

1. POWER OF HIGH COURT TO GRANT, 
AND FORM OF— 

1 . Power of High Court.— T m- 

taior having no assets within jurisdiction. — Drithh 
Muropean-born subject, — The High Court granted 
probate of a will of a British European-born subject 
who had no assets within the local limit of the 
ordinary civil jurisdiction of the Court. In the 
GOODS OF Reed . . 1 Ind. Jur., TS, 8., 20 

2. — Testator dying out 

of jurisdiction with effects within it. — Act XXVII 
of 1860 , — Where a Hindu testator died out of tho 
juri8di(;tion of tlie Court, but left effects within it, 
it was comi)etent to the Court to grant probate, 
there having been no certificate applied for in the 
Zillah Court under Act XXVII of 1860. In the 
GOODS OF Tabaohand Coondoo Chowdhey 

[1 Ind. Jur., N. 8., 10 : Bourke, Test., 3 

3. Act XIII of 1876.--^ 

Rule 4 of Rules of High Court, 22nd June 1875,-^ 
Act Xlll of 1876 does not empower the High Court 
to grant probate limited to property in any province 
or presidency, in cases where an unlimited grant 
had bt>en made extending only to property in another 
province or presidency before the passing of the Act. 
Per Maophebson, J.— Rule 4 of the Rules of 22nd 
June 1875, as to grants of probate, only applies to 
grants of tho class mentioned in Rule 1, — t. only 
to cases in M'bich the application for probate is made 
after Ist April 1876, and not to cases in which the 
application was made before that date. In the 
GOODS OF Shamaohuen Mullick. In the matter 

OP THE PETITION OP lUjRANEB DOSSBE 

[L L. B., 1 Calc., 62 : 24 W. B., 206 
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PHOBAT!E>— eon/iii«(«4l. 

1* POWER OP HIGH COURT TO GRANT, 
AND FORM OP — continued. 

Power of High CoMXt^conUnued, 

^ Form of prohate, 

^Limited probate. — Succeesion Actt X of 1865j w. 
179, 22^.— Probate limited to part of the estate can- 
not be granted in cases where, under section 179 of 
the Succession Act (X of 18t>5), the whole estate is 
vested in the executor. In be Thakeb Madhatji 
[I. li. B., 6 Bom., 460 

5, Form of prohate% 

— Prohate in cases not governed hy the Succession 
Act, — Probate to take effect throughout India. — Li- 
mited prolate. — Probate duty . — Cutchi Memon Ma- 
homedan. — Succession Act, X of 1865, a. 331 . — 
Mindu Wills Act, s. 2--Act XX V II of 1860, s. IS. 

' — In cases not governed by the Indian Succession 
Act (X of 1805), probates and letters of administra- 
tion granted by the High Court of Hombay in re- 
spect of Hindus, Mahomedans, and other persons not 
usually designated as British subjects, take effect 
only and can only be granted for the purpose of re- 
covering debts and securing debtors paying the same, 
except so far as is otherw-ise provided in Act XXVll 
of 1800; and probate duty is only payable on the 
amount of such debts. Cutchi Mcinons are not 
Hindus within the moaning of section 2 of the Hindu 
Wills Act (XXI of 1H70), and, therefore, jirobate to 
lake effect throughout ludia cannot be granted in 
the case of a will of a Cutchi Memon testator. Cut- 
chi Meinons are Mahomedans to whom Muhomedan 
law is to be applied, exc(i])t when an ancient and in- 
variable special custom to the contrary is esUblished. 
In eb Ismail . . I. L, B., 6 Bom., 462 

See Ahmedbhoy Hueidhot v. Vullekdkot 
Cabsumeuoy . . 1. li. B«, 6 Bom., 703 

2. JURISDICTION OP DISTRICT COURTS. 

0 , Facts giving jurisdiction.-— 

Succession Act, s. 244.— Property in possession of 
testator at his death. — Vistricl Judge^ Power of. — In 
an application for probate of a will, it is sufficient for 
the purpose of giving jurisdiction under section 244 
of Act X of 1865, that the property alleged by the 
petition to liave been situate within the jurisdiction of 
the Judge should have been in the possession of the 
testator at the time of his death. Run Bahalub i 
Singh n. Raj Rup Koobe . 4 C, li. B., 408 ' 

7 . Will made before Hindu 

Wills Ant.— Hindu Wills Act {XXI of 1870), s. 2. 
— District Judge, Power of. — The only jiowcrs con- 
ferred on inofussil Courts being in respect of w'ills made 
on or after the Ist day of Scpteinlier 1870, proliate of 
a will made by a Hindu prior to that date cannot be 
granted by a inofussil District Court. Lochman 
Bhabti V. Dukhaean Bhaeti . 6 C. li. B., 188 

3 . Will of Mahomedan. — District 

Judge, Power of— A District Court has no jurisilic- 
tion to admit the will of a Mahomedan to probate. 
PATmuNissA Bbguu V. Hamza Ali 

[6 C. li. B., 881, 


FBOBATH— 

2. JURISDICTION OP DISTRICT COURTS 

—'Continued. 

0 . Qf Hindu woman of 

immoveable property in mofiissil.— 

Judge, Power of. — Execution in Bombay, — Prt^eirty 
in mofussil.— Hindu Wills Act, XXI of 1870, s. 2.-— 
Probate Act, V of 1881, ss. 2 and 83.— Code of 
Civil Procedure {Act XI V of 1882), s. 177.— Held 
that the District Judge of Thaiia had jurisdiction to 
gi-ant probate of a will executed on 28th October 
1881 by a Hindu woman in the t.owu of Bombay 
devising immoveable property situated in Tliana. 
Where the caveator refuses to answer a question, 
section 177 of the Code of Civil Procedure (XIV of 
1882), the provisions of which are extended to pro- 
ceedings iM'fore the District Judge by section 83 of 
Act V of 1881, will not justify the Judge in disiiensing 
with the proof of the will set up, and passing a decree 
in favour of the petitioner. The Court of Appeal will 
reverse such a decree if passtnl. Rayji Ranohou 
Naik V, Vishnu Ranohod Naik 

[1. Ii. B., 9 Bom., 241 

8. OP WHAT DOCUMENTS GRANTED. 

10. Document partly teBtamen* 

tary.— Deed of. — If one part of a ducuincut 
is testamentary in its character, it may be presumod 
that the remainder, if tli(^ language is capable of that 
construction, is also iTitended to he testamentary. 
Under such circumstances, whcTe there is nothing in- 
consistent with the supposition that the arrangements 
made therein are to take elftH4 from the death of the 
person executing it, the doimment ought to be admit- 
tinl to probate as a will. In the matter of Komola 
Kant Biswas • . . , 4 C. L. B.» 401 

4. TO WHOM[ GRANTED. 

11. — Nephew, — Brother, — Hindu 

will. — In this case the High Court directed probate 
of a will executed by a Hindu in favour of ti nephew 
(the son of an elder brother) to Ik? granted to the 
nephew, instead of to a brother; the proj)erty being 
of small value, and consisting of several small hold- 
ings, and the w'idow of the deijeased being a girl of 
very immature age, whereas the nephew had been 
brought up by him and was the object of his special 
affection. Chunhbe Hhikub Mullk k v. 8ham 
Chand Mullick . .18 W. B., 896 

12. Executor by implication. — 

Direction in will to get in and distribute estate.— 
Whcie A., under the terms of a will, although not 
expressly aiipointed an executor, was directed to 
receive and jiay the testator’s debts and to get in and 
distribute his {icrsona] estate, — Held that A. must bo 
taken to have been appointed under the will an exe- 
cutor by implication, and therefore was entitled to pro- 
bate. In the matter of Monohue Mookbejeb 

[L Ii. B., 5 Calc., 766 : 6 C. L. B., 228 

Succession Aet, 

s. 182.— Hindu Wills Act {XXI of 1870).— Vrohnie 
granted of the will of a Hindu to his widow and 
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PBOBATE --eofiiinued, 

A TO WHOM 

Sbcecutor by impliQtSiiioxi— -continued. 
heir€ift^> who wm uuiverKal legatee under the will, as 
executor by neceswiry implication, there being no 
executor mciitioned iu the will. In tub oooi>s op 
llADJttKA Mohan Sbtt . . 7 B. L, R., 663 

X4, Appointment of 

wife as mtinaget of all property and guardian of 
children. — The testator by his will appointed M., 
his wife, guardian of bis iiifant children, “in order 
that of all his property she should <!arry on the 
management (until his youngest son should attain 
twenty-two years of age), and in the ti^stator^s name 
the management of his linn.” He appointed his bro- 
s, ii. and M.t his rakils to settle any (piarrel that 
ht arise, and directed them not to give unjust ad- 
vice ; but should the vakils give unjust advice, JJ. was 
not to act upon it. Upon certain contingoneics U. 
and the vakils were to separate and make over to the 
sons tinur shares. Held that H. was by implication 
ap}K)inted sole executrix, and that she alone, to the 
exclusion of the? temtator’s brothers, was entitled to 
probate. IIamabai «. Haai anj i Nasarvan ji 

[7 Bom., A. C., 64 

6. PKOOP OF WILL. 

Evidence of execution of 

^ Hindu Wills Art, 1870. — Procedure. — It is 
inciimlxmt on iKjrsons propounding a will for the pur- 
pose of obtaining probate or lettm*!* of administration 
tinder the Hiiulu Wills Aet, to prodiuie all the evi- 
dence which the circum8tane(*8 of the ease indicate as 
proper and neeessary to prove the execution of the 
will. Tara Ceanh Chuckisiibutty v. 0«b Nath 
Koi 10 C. Ii. B., 560 

10 ^ Sufficiency of proof of will— 

Proff of execution of will. — Having regard t<» the 
fact that a grant of jirohate is nut irrevocable, and to 
the importance of a de<*,eased testator's estate being 
represented as sfaxHlily as possible, prim A facie ]>roof 
of the execution of his will is sufficient to warrant the 
grant of a probate when tlie application for such pro- 
bate is unopposed. In the matter op the petition 
07 Nobodoobga . . . 7 C. Ij. R., 387 

, 17 , Proof of inofficious will.— 

Knowledge of testator as to nature of his arts in 
making will. — Where a will is inofficious in character, 
it is incumlH‘nt on the parties proiwumling it to prove 
it not only uffinnatively but completely, and by cir- 
cumstances showing not only that the testator signed 
the will, hut that lie knew what he was doing, that he 
was making a will, and that ho did alWthut ho did 
with his eyi's oj«ui. Sarooa SoondUREB Dossia r. 
Muddun Mohon Buaha . . 24 W. B., 162 

Internal evidence 

of probate uiMpposed.-^ Ground for refusal 
of probate. — Where au appUeatiou for probate was 
ttnopjwsed, although a nt)tice in the nature of a 
citation had been issiu‘d to the testator's wddow, the 
Judge was held not to have been justified in rejecting 


PROBATE ^continued, 

6. PROOF OP WILL — continued. 
Internal evidence in vtriU — continued, 

the application merely upon internal evidence con- 
tained in the will. Shusteb Churn Patuck tJ. 
Aukhil Cuitnpeb Sen r . 23 W. B., 103 

Evidence of acknowledg- 
ment by testator. — Ground for granting prohate, 
— 'J’he fact that a contested will hears au endorsement 
stating that it was acknowledged by the testator be- 
fore the Ri^gistrar, does not warrant a Judge in grant- 
ing probate without any other evidence in support of 
the will, even, though the caveator does not produce 
any evidence to impeach the will. Obhot Chubhn 
Mustaei p. Uma Chubun Mustafi 

[1 C.I,. R.,362 
And see cases under Pbobatb — Opposition to, 
ANJ> Revocation of. Grant. 

6. ADMINISTRATION BONDS. 

20. — Practice as to taking bond. 

“^8uccession Act, s. 256. — Pond when probate is 
granted, — A bund is not to be taken from a person to 
wiunn probate is granted under tlui Succcssimi Act. 
Anonymous .... 3 Mad., Ap., 10 

2L I Succession Act, 

ss. 8 and 256. — It having been the uniform practice 
of the Court to grant probate without taking u bond 
from executors named in the will, — Held that it was 
unnecessary to depart from the jiractice, notwith- 
Htandiug the words of sections 3 an‘d 25b of Act X of 
1865. Run Bahadur Sinoh v. Raj Uup Koeb 

[4 C. Ii. E., 498 

Contra, In THE matter op tub petition op 

JUGOOJJISHAKI DbBI 

[I. Ii. B., 7 Calc., 84 : 8 C. Ii. B., 397 


7. AMENDMENT OF ERROR IN PROBATE, 

22 , Amendment allowed.— ?r*«. 

— Succession Act (Jf of 1865), s. 232 . — Amoudmeut 
of crrt>r in probate allowed. In the goods op 
White . , . I. L. R., 4 Calc., 582 


a OPPOSITION TO, AND REVOCATION OF, 
GRANT. 

23. Opposition to grant— iS'ac. 

cession Act, s. 261 . — Cioil Procedure Code, 1859, 
8, 172. — Proof of will . — Where a will is contested, 
the proceedings should take, us nearly as may he, the 
form of a regular suit, as if brought hy the party pro- 
pounding the willj and where a Judge granted a 
probate, it w^is lioUl to be a serious defect, with refer- 
ence to Act XXIII of 1861, section 38, and Act VIII 
of 1859, section 172, that he took down only inemo- 
raiulu of the evidence, and not their testimony in the 
language in ordinary use in proceedings before the 
Court. Saroda 8oondurb£ Dossia «. Muddun 
Shaua . . . . 24 W. B., 162 
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FBOBATS — eontmued, 

a OPPOSITION TO, AND REVOCATION OP, 
GRANT — eoutinued. 

Opposition to grant — continued, 

24. — Prohaie Act, 

ISSl, s. SQ.-^JIlndu widow. — Interest, — Revocation 
of prohate. — Locus standi.-^VIhcvc a will has be»on 
pfovefl sunmuirily, proof in solemn form per testes 
will not, as a rule, be requh’ed on tbe application of a 
person who had had notice, or had bet'n aware of the 
previous proceedings bef ore, tht* grant o( probate issued, 
and had then uhstained Ironi coming forwawl. The 
widow of a Hindu testator who has di(*d leaving sons j 
has sufficient interest to call upon the executor to 
prove the will in solemn form per testes. BeindA 
CHOWDHEAIN V. RABHICA CllOWOHUAlN 

[I L. B., 11 Calc., 492 

25. Succession Act^ 

«. 261, — Procedure , — Contested cases of application 
for prohate of will. — In cases wdiere a will is contest- 
ed, the Court is bound to consider, not only whether 
the alleged will was executed by tbe testator, but 
whether the will is valid or invalid, and whether pro- 
bate of the will ought to he granted. Every consi- 
deration wdiich ought to induce the Court to refuse 
probate of the will must Imj taken into account. 
Haroda Soon iuree Dossia v. Muddun JMohun Shahot 
24 TP. 162, cited. Annoba Sxjkbaei Dabi v. 
JuauT Mobi Dabi . . . 6 C. Ii. B., 176 

26. Procedure.^ Ques- 

tion as to power of disposition. — Succession Act, 
s. 264. — lJi)on a hand fide application for probate of a 
will, it is not tin? province of the Court to whieh the 
application is made to go into questions with refer- 
ence to the power of the testator to make a di8i>osi- 
tion of the prt)perty of whieh the will purports to dis- 
pose. Behary Lull Sandyal v. Juqgo Mohun Qos- 
sain, I. L. R, 4 Calc., 1 : 2 C. L, R., 422, followed. 
Komul Lochun Dull v. NUrutton Mundle, I. L. R., 

4 Calc., 360 i 4 C.L R., 175, commented on. Nanhu 
Kobe v. Somieub Thakue . 8 O. Ii. B., 287 

27 . Question of title . — 

Rights of persons claiming under will. — Upon a bond 
fide application for probate of a will, it is not the 
province of tbe Court to which the application is 
made to go into questions of title with reference to 
the property of which the will purports to dispose. 
The grant of probate does not prejudice tbe rights of 
any person who claims any such protH*rty. Reuaey 
liAXL Sandyal v. Jugoo Mohitn Gossain 

[L Ii. R., 4 Calc., 1 : 2 C. Ii, B., 422 

See Teen Cowebb Dosseb v. HFEEEnuE Moo- 

KBEJEJB . . . 8 W. B., 808 

28. — — Application to 

revoke probate.— - Jurisdiction of Civil Court. — Right 
of suit to revoke probate.— k grant of probate of a 
will is not in tbe nature of a summary proceeding to 
be contested by a regular suit in the Civil (Jourt. 
Tbe grant must be contested by a suit in the Court 
out of which such grant issued, and it must be con- 
tested before the Court sitting as a Court of Probate, 
and not in the exercise of its oiSinai’y civil jurisdiction. 


PB OB ATS — mtf 

8. OPPOSITION TO. AND REVOCATION OF* 
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Opposition to grant — continued. 

Persons who seek to contest u will must prove an 
interest to entitle them to a locus standi In Court, 
but tbe want of interest is an objection which should 
be taken at the earliest stage of the proceedings. 
There is nothing in the Indian Succession Act to 
deprive a District Court, as a Court of Probate, of 
jiirisdictioTi to bear and di^termiuc an application to 
revoke gmnt of probate of a will on tbegrotmd of tho 
exeeutioii of such will having been obtained by force 
and coercion. Semble, — That a legatee* under a will 
has “an interest*' sufficient to maintain a suit for the 
revocation of probate. Matuo v. Wn^BiAMa 

[2 N. W., 268 

29 . - — — Succession Act, 

s. 261. — Procedure. — As to proccidure in opposing 
grants of prohatti, see section 201 of the Succession 
Act, and Kalbb Taea Dossia v. Nobin Chunbbe 
Kfe 21 W. B., 84 

80. Right to oppose 

grant of probate. — A person who is not the next of 
kin, and who has no interest in the estate of a testa* 
tor, has no right to oppose the grant of the probtite 
or dispute the validity of the will, in thb mattbb 
OF Mkb Tske . « . , 16 W. B., 851 

31 . Application for 

revocation of probate, — Jurisdiction, — interest of 
applicant in the estate, — Reversioner .—Special cita- 
tion, — Succession Act {X of 1865), ss. 2H5, 244, 250, 
— ^The test of jurisdiction made use of in application# 
for grant of i)rohate may ho also ay>i)lied to cases in 
wdiieh a revocation of probate is demanded, — viz,, 
whether or no the deceased, at the time of his death, 
had his fixed place of abode, or had some property, 
moveable or immov(jahle, situate within the jurisdic- 
tion of the particular District Judge- to whom the ap- 
plication is made. A pres\imptiv(i reversioner to pro- 
perty with whieh a will deals luis a sufficient interest in 
the property to entitle him to maintain a suit in re- 
spect of such property ; and on th(} authority of Xoheen 
Chundra Sil v. Bhobo Soondurt Babee, J, L, R., 6 
Calc., 460, ho is entitled to maintain a case for the re- 
vocation of probate. In every case in which probate 
of a H indues will is applied for, a special citation 
should be served upon those persons whoso intei^est# 
are directly afPect-ed by the will. In thb maI’TBE OF 
1 THE PETITION OP HtTREO LaI-I 8HAHA. KaMONA 
SOONBURY DaSSEK V. HUEBO LaLL SJIAHA 

[1. L. B., 8 Calc., 670 : 10 C. L, B., 409 

• 32 . Creditors of 

Uged heir . — Hindu testator, — Succession Aci,s, 250, 
—Caveat . — A Hindu testator died, leaving B., alleged 
to be liis adopted sou, and C., who would be hi# heir 
in default of adoption. On application made by if. 
for probate of the will after the usual notices, tho 
creditors of C, came in and opposed the grant of pro- 
bate. Meld, under the Succession Act, as made 
applicable by the Hindu Wills Act, that the creditor# 
were not parties having any interest in the estate of 
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a. OPPOSITION TO, AND EEVOCATION OF, 

Opposition to grants continued, 

the deceased, and therefore wei*e not entitled to 
oppose the grant of probate. In tiw mattbe oe 
THB PBTITION OF I>E8PUTTY SiNGH. BaIJNATH 

Sahaz f>. Dksptjttt Singh 

[1. li. R., 2 CaIo«, 208 : 26 W. B., 489 

88. Proceedinge to 

tetoke probate, ^Purvhaeer or anngnee of next of 
kin, — Succession Act, es. 188, 242, — The grant of 
probate is tVie decree of a Court whieli no other Court 
<!an set aside, except for fraud or want of jurisdiction. 
Where it has been alleged that probate has been 
wrongly granted, the pro|>er course to be pursued is 
to apply to the Court wliich granted the probate to 
revoke the same. IVK’cdure upon such appliciition 
discussed. Sembte, — A person interested by assign- 
uumt in the esUte of the deceased may, where a will 
has Iwicn set up and proved at variance to his interests, 
apply for the revo<*ation of probate of the will so set 
Up, Komolloohun Dutt v, NiLuriTUN Mcndlb 
[L li. R„ 4 Calc., 300 : 4 C. I.. B- 176 

84. — Caveat, — Interest 

of attaching creditor, — of kin. — Mortgagee,^ 
Succession Act (X of I860), s. 234, Ulus, (d), s, 
242. — 20 and 21 Viet, c. 77, s. 61. — it., a judgment- 
creditor, attached certain property as belonging to B., 
his debtor. J8. was the next of kin of C., deceased. 
The widow of 0. applied for probate of an alleged 
will of her husband. On caveat eubired by A., — • 
Meld that he had such an intcu'est as entitled him to 
uppt>so the grant. Z). held a mortgage from J?., cxe- 
cutiHl subsequently to C,*s death, of other property, 
which the widow also alli‘ged foruKMl ])art of her 
husband's estiitc. On caveat entered by 

also, that he liod such an interest as entitled him to 
oppose the grant. Per Fikld, if.— Under section 

of the Succession Act, any person who can show 
that he is entitled to maintain a suit in respiK't of 
property over which probate would have effect, pos- 
sesses a sufficient interest to entitle him to enter a 
caveat and oppose the grant. In tub mattbb of 
TUB FKTinoN OP Bhobosoondubi Dabbb. No- 
bbbn Chhnobe SiL V, Biiouosoondubi Dabbb 

[LL. R., 6 Calc., 460 

85, — ■■.I.. I,.... Application for 

order revoking probate, — Succession Act (Xof I860), 
«. 248, — Locus standi of attaching creditor of next 
of kin to apply for revocation, — A will, on the evi- 
ooikoe, was held duly proved. An application for 
revocation of probate w'as made by a judgment-cre- 
ditor who had attached his debtor's right, title, and 
interctst in family estate, whereof a ono-fourth share 
would, but for tins will, which made other disposi- 
tions, have l>een inherited by such debtor. Whether 
such an attaching creditor can oppose the grant of 
probate, or apply to have it revoked, is a matter of 
grave doubt ; at least, in a case which is not founded 
on the ground that the probate has been obtained in 
fraud of creditors. Baijnath Sakai v. Desputty 

’ 1 , L L, B., 2 Calc,, 208, referred to ; and JComo^- 
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lochun Dutt V, Nilruttun Mundle, I. L* B*, 4 Calc,, 
B60, distinguished. Nilmoni Singh Dko v. Uma- 
NATH Mookbbjbe. Nilmoni Singh V, Bhoxha- 
BINI DeBI 

[I. L, B., 10 Calc., 19 : 13 C. L. B., 814 
Ii. B., 10 I. A., 80 

Affirming the decision of the High C]ourt, wliich 
held that a judgment-creditor, who has attached 
property of his debtor, which pur^Kirts to have been 
inherited by such debtor from his deceased father, 
may, where the will of such deceased is set up and 
proved nt variance to his interests, apply for a revoca- 
tion of the order granting probate of the will so set 
up. In THE MATTBB OF THE PETITION OF NlL- 

MoNBY Sing, Umanath Mookhopadhta u. Nil- 
money Sing . • 1. 14 . R., 6 Calo., 429 

80. ..'ll.— Caveat. — MorU 

gagee, — Attaching creditor, — Fraud. — A. mortgaged 
certain property to B., who obtained a decree on his 
mortgage on the 20th of August 1881. In execution 
of this decree B., on the 5th of September 1881, at- 
taciiod the mortgaged property and obtained an 
order for sale. On the 14th of Septcunber 1881 the 
wife of the mortgagor applied for probate of the will 
of one T. t)., the mother of the mortgagor, who had 
died on the IGth of May 1881. The testateix, by 
her will, left all lier property to the mortgagor's 
wife. The mortgaged projierty was included in the 
property dealt with by the will. J8., the mortgagee, 
entered a caveat against the grant of probate, alleg- 
ing that the will was a forgery, got up by the mort- 
gagor for the purpose of saving the mortgaged pro- 
perty from l)eing sold in execuiion of a decree against 
himself. Meld that B. was entitled to enter a caveat. 
BHBBOMONGALA DASSI V, SUABHIBHOOSHUN BlSWAS 

[I.I-.R„ IQ Calc., 413 

87. Revocation of grant— 

cession Act (X of 1866), s, 234. — Practice. — Review 
in testamentary matters, — Section 234 of the Suc- 
cession Act (X of 1805) applies to Hindus, and an 
application to revoke probate of the will of a Hindu 
may he made under that section. When once probate 
in solemn form has been granted, no one who has been 
cited or has taken ])art in the proceedings, or who 
was cognisant of them, can afterwards seek to have 
it cancelled. Whether a review may not he 

granted. The practice in India in testamentary mat- 
ters previously to Act V of 1881 was the same as that 
of the £ccleBia.*)tical Court in England, except so far 
as that practice might bo iuconsistent with the Civil 
Procedure Code. In the matter of Pitambke 
Giblhab , . • L Xi. R., 6 Bom., 638 

88, — Removal of mo* 

hunt claming under a will. — Succession Act, s. 234, 
— By his will the mohunt of an akra, or religious 
endowment, appointed A, to he the maUk of the pro- 
perties comprised in the endowment, and to receive 
the dues and pay the debts, and to do everything 
necessary connected therewith ; and provided that 



4671 ) 


DIGEST OF GASBS« 


( 4672 ) 


PBOB ATSi ’•^ntinued, 

8. OPPOSITION TO, AND REVOCATION OP, 
GRA N T — continwd* 

Bevocatioix of grant — continued* 

if any act was done prejudicial to any of those pur- 
poses, or to any property set apart therefor, or con- 
trary to the Hindu practice and religion or usages, 
the property should vest in such disciple of his who 
should be competent and virtuous. A, obtained pro- 
bate of the will, and entered upon the properties 
mentioned therein. Held that the Court had not 
power, under section 234 of the Succession Act, to 
revoke the probate upon the ground that A* had, since 
he took charge of the office, taken to an immoral 
course of conduct, and in consequence had been ex- 
cluded from the community of mohunts. The pro[>er 
course to take for depriving such a person of his office 
would be to bring a suit under the Religious Endow- 
ment Act, or any other suit, for a declaration that he 
had disqualihed himself, and if in that suit a decree 
was obtained and duly certified to the Court which 
granted probate, that Court would, no doubt, direct 
the revocation of the probate. In tub matter or 
THE PETITION OF MOHITN DaSS. MoHUN DaSS V, 

Lutohmun Dasb 

(]I. Xi. B., 6 Cfilo., 11 : B C« X»* B., 265 

89. Procedure. — Sue-‘ 

cession Act {X of 1865). s. 234. — Onus prohandi . — 
Upon a petition under section 234 of the Succession 
Act, praying that the probate of a will alleged to 
have been made by the petitioners husband should be 
revoked upon the grounds that no citation was duly 
pubtislicd, that the }K;titioiier was a minor, living 
under the care of the ijcrson to whom probate had 
been granted, and had no opportunity of umlerstand- 
ing his mala fides and im})ropcr acts, and that the 
will was a forgery, — the District Judge held that the 
burden of proof in respect of the whole case was on 
the pt*titioner, and dismissed her petition. Held that 
the District Judge ought to have given the petitioner 
an opportunity of proving that she had no know- 
ledge of the previous proceedings. If satified that 
she had no such knowledge, then he should have 
ordered a new trial as to factum of the will, when 
the person propounding it would have to prove it 
in the ordinary way. In the matter of the peti- 
tion OF Dl NTARINI DbBI. DiNTAEINI DBBI V, 
Doibo Chundkr Roy 

[I. L. R., 8 Calc„ 880 : 11 C. I*. B., 190 

9. EFFECT OP PROBATE. 

40 , Shcecutor, Position of.— THM 

of Hindu. — Evidence of title. — Grant of probate of 
the will of a Hindu confers no title upon the exe- 
cutor, but ho derives his title from the will itself. 
Probate is evidence of his title only so far as a 
decree of the Court granting it would be, — namely, 
between the parties and those privy to the suit in 
which the decree is made. Sharo Bibi v. Baloeo 
Dab • • • • • 1 B. li. B*, O* 24: 

41, — II M , „„ Liahility of 

person acting as executor of forged will* — Govern- 
ment promissory notes belonging to the estate of a 
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Szeoutor, Position ot-^oontinued* 

deceased Hindu were endorsed over, without consi* 
deration, by A. (who IumI taken out probate of a 
forged will, and was acting under the same as exe- 
cutor) to B,, who received the same bond fide^ but with- 
out duo inquiry ; and on obtaining a renewal of the 
same, endorsed the renewed paper back to A. for the 
purpose of enabling him to raise money thereon, be- 
lieving that A* bad a right to do so. Held that A* 
was liable to account to the representatives of the 
deceased for the value of the said promissory notes 
as assets of the deceased come into his hands. The 
property in the moveable estate of a Hindu does not 
pass to his executor as such. Jayeali Deri v* 
Shibnath Chaxterjeb . . 2 B. L. B., O. C*, 1 

42, Evidence of will.— ITi/l.— 

Evidence.’— Hindu Wills Act (YXI of 1870). — Suc- 
cession Act {X of 1865) t $s. ISOt 242. — The effect of 
the Hindu Wills Act, which makes (among others) 
section 180 and 242 of the Snccession Act applicable to 
Hindus, is to make the probate of the will evidence 
of the will against all persons interested under the 
will. Brajanath Dry Siukab e. Ananbamayi 
Dasi 8 B. Xi. B., 208 

43, Probate as giving person 

right to sue under will.— Avt, s. 187* 
— Suit for land claimed under will. — Where the 
first Court decreed a suit for posscjssion of land 
claimed under a will, the lower Apxadlate Court was 
held to have doTie right in reversing the decision on 
the ground that the plaintiff luid not taken out pro- 
bate under Act X of 1805, section 187. The “ pro- 
bate intended by section 187 is a copy of the will, 
certified and sealed by a Court of comjHitent juritMlic- 
tion, and it may he taken out by a legatee. MUN 
Mohun Ghosbal V* Purbbhnath Roy 

[22 W. B., 174 

45, Probate as giving right 

to sue under will. — Probate Act, V of 
ss, 92, 154. — Probate when necessarg in vases of 
Hindu and Mahomedan will, — Executor. — Act 
XXVIl of 18G0. — Bight of one out of three execu- 
tors to carry on a suit. — Succession Act, X of J865p 
8. 187.— Hindu Wills Act (XXI of Pre- 

viously to the passing of the Probate Act (V of 1881), 
executors appointed by such wills as fell within tlio 
Hindu Wills Act (XXI of 1870) ac(|uired the same 
estate and interest in the property of their deceased 
testator, with the same restrictions in representing 
the estate in a Court of Justice, as obtained under 
English law. All the sections of the Succession Act 
(X of 1865) relating to grants of probate and letters 
of administration which were formerly incorporated 
in the Hindu Wills Act (XXI of 1870) are now (with 
the exception of section 187) removed from that Act 
by section 154 of Act V of 1881, but are, with the 
exception of section 187, re-enacted verbatim in Act 
V of 1881. Section 187, however* still remains incor- 
porated by reference with the Hindu Wills Act (see 
section 164 of Act V of 1881). The result is that 
probate is necessary in case of such Hindu wills as 
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9. EFFECT OF PROBATE— co»W»«e<i. 

Probate as giving right to sue under 
will — continued, 

jPall within the Hindu Wills Act# But the omission 
from Act V of 1881 (which apx)lieB to all Mahomod- 
aus and Hindus) of any section correspoudiilg’ to 
section 187 of the Indian Succession Act, and the 
retention of tliat section in the Hindu Wills Act, 
shows that it was the intention of the Legislature 
that, except in cases falling under the Hindu Wills 
Act, an executor of any Hindu or Maliomedan will 
may establish his right in a Court of Justice without 
taldng out prolmte. In cases, however, falling within 
the jwovisions of Act XXV 11 of 18G0, debtors have 
still the right (under section 2 of that Act) of insist- 
ing upon a plaintiff executor taking out probate* 
Where one of three (jxeciutors of a MahonuHlan 
will, noTie of w'hom had taken out probate, desired to 
carry on a suit origiiuilly instituted by their testator 
to recover a sliiirc* of an estate, all the other jiarties 
to the suit being dc'sirous that the suit should lie dis- 
missed, — Held that A., under section 92 of tli<^ Pro- 
bate Act (V of 1881), being only one of three exe- 
cutors, could not carry on the suit without first 
taking out prc'bate of tlie testator’s will. Jleldf 
further, that A,^ being an (Executor, had a right to 
carry on the suit and get in Uu‘ assets of his testator 
in order to meet possilile claims on the tistate. The 
other parties to the suit who were henefie.ially in- 
terested in the ostatrs and wJio desired that the suit 
should ierniiuatc, htwl the remedy in their hands by 
putting tbe executor in funds to disebarge the debts. 
Moosa V. Essa . . 1. L. E., 8 Bom,, 241 

40. Keoeaaity of probate.— 

jProbate and Administration Act, 1H81. — MaUo- 
medan will, — An executor of the will of a deceased 
Mahomedan, since the 1st April 1881* the date of 
the coming into force of the Probate and Administra- 
tion Act, V of 1881, cannot claim to represent the 
csbtfe of his testattu’ until he has taken out proliate. 
Fatha V, Essa . . I. Ij, E^ 7 Bom., 266 

47. Bffeot of probate of Parsi 

will before Suooeaaion Act.— in 1806, 
•^Aet XXril of J 863. —^Construction of will , — 
JSxecntrix also trustee. — Suit against executrix . — 
Mepreseniaiion of J,he estate. — Cndl Procedure Code, 
«, 487, — The wull of a I*arsi testator in Bombay 
affecting lands in the mofussil, made before the Ist 
January 180C, when the Indian Succession A(‘t, X of 
1805, came into force, and proved subs<xinently*~«tu*5:., 
on the 25th day of January 18(»f», — but before Act 
XXIV of 1867 came into (vpenition, is governed by 
Aet XXVll of 1860. Held that such probate has 
the same eflfect as probat(» in resjwct of the projicrty 
of British subjects, but for the purpjvse only of col- 
lecting debts. It did not confer a title on the exe- 
cutrix to represent the testator’s estate, except for 
the above-mentioiuHl limited piirtmse, or to exercise 
the usual powers of an exet^utrix where the testator’s 
iutetitiou, to l»e gathered from the whole of the will, 
was to vest his projH*rty with the entire management 
of, and control over, it in a sories of persons in suc- 
Msion ae trustees, the first of whom was the exocu* 
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BfiFeet of probate of Parsi wiU before 
Succession Act — continued, 
trix. Held also that, having regard to section 437 
of the Code of Civil Procedure, the persons acting as 
such trustees in succession under the said will ade* 
quaLdy represented all persons beneficially interested 
in tbe estate in all suits relating to it.- Abdbsib 
JeJIANOIB FbAMJI 0. lilSABAl 

[1. Xj. E., 8 Bom., 474 

PROBATE ACT (V OP 1881). 

See Pkobatb — Efvkct or Probate. 

[I. Ii. E., 7 Bom., 266 

B. 2. 

See Probate— Jurisdiction of District 
OoDRT . . I. Xj. E., 9 Bom., 241 

8. 4. 

See Letters of Administration. 

[I. Xi. E., 10 Calc., 654 

SB. 18 to 28, 87, 44, 45, 46, 88, 

& 86. — JDebutier propertg. Administration 
respect of. — Idol . — " Beneficiary.** — Trustee with 
power of appointment.— Administration, Grant of 
letters of, to idols properly where probate has been 
previously granted of loill dedicating the. property, 
— A testatrix by her will dedicated certain immove- 
able projHjrty to the sheba of an idol, and appointed 
an executrix, whom she also constituted shebait, and 
to whom she gave power to ap^wint tbe next shebait. 
The executrix die<l without having made any such 
appointment, and thereupon an application was made 
by the sister’s son of tbe testatrix for le tiers of ad- 
ministration, with a copy of the will aniuixed, to be 
granted to him with respect to the debutter proptu’ty. 
Held that section 45 of the Probate and Administra- 
tion Act authorised such a grant to lx; made, inas- 
much as no shebait having Ikmui appointiHl, there still 
remained some ])ortion of the estate of tbe testatrix 
to Ik* administered. Held also that the idol, being 
the cestui que trust, was a “ beneficiary ** within the 
mean tug of that term as used in section 37 of the 
Act, ami that iw it could not undertake? the manage- 
ment of the estate, under that section administratioH 
might Iw gniuted to some person on its lit*balf. 
Held, further, that the applicant, the sister’s sou of 
the testatrix, laniig the heir in the ubsen<;e of other 
nearer lu'irs, as such was entitled to letters of admi- 
nistration, as the original grant in respect of the 
deVmtter ])roperty might have lH*en made to him, 
Ranjit Sing v. Jagannath Prosad Gufta. 
Gungadhur Da88 Rai V . Jagannath Prosad 
Gupta . . • I. Xj. E., 12 Calo., 875 

8.50. 

See Probate— Opposition to, and Revo- 
cation OF, Grant. 

[I. B. E., 11 Calc., 482 

8. sa 

See Probate — Jurisdiction of District 

. 1. Xi. B., 9 Boxo., 241 
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PEOBATB ACT (V OP 1881). 8. 82. 

See Peobatb — Effbot of Pbobatb, 

[1. li. B.. 8 Bom.. 241 

8. 154. 

See Phobatb — Effect of Pbobate. 

[1. li. B.. 8 Bom.. 241 

PBOBATB DUTY. 

See Cases unoeb Cottbt Fees Act, bch. 

I, oil. 11. 

PBOCEDURB (CIVIIi), 

See Cases ttboeb takiotts bbotioks of 
THE Civil Phocbduee Code. 

See iimler the lieadin^i^ in respect of which 
the particular procedure is required. 

(CBIMIlSrAD). 

See Cases undeb variotts sections op 
THE Criminal Procedure Code, 18B2. 

See cases uncllcr the heading in respect of 
which the particular procedure is 
required. 

•‘PKOCEEDINGS,” MEANING OF— 

See Civil PROCKDruK Code, 1882, s. 3 
(1877,8.8) . I. L. B., 8 Calc., 062 

[1. L. B., 8 Bom., 287 
See General Clauses Consolidation 
Act, s. 0 . 1. Xi* B., 8 Calc., 662, 727 
[I. Ij. B., 8 Bom., 840 
9 C. D. B., 281 
1. 1*. E., 13 Calc., 80 

PROCEEDS OF SALE. 

See Appeal — Execution op Decree— 
Parties to Suits. 

[B. L. R., Sup. Vol., 13, 927 
See Sale for Arrears of Rent— Surplus 
Proceeds op Salk . 13 W. B., 68 

[I. L. R., 5 Calc., 494 
I. L. B., 7 Calc,, 178 

See Sale FOR Arrears of Revenue— Sale- 

. PROCEEDS . 16 W. B.., 222 

[I. L. B., 6 AIL, 112 
See Cases under Sale in Execution of 
Decree— Distribution of Sale-pro- 
ceeds. 

Bight of Government to— 

See Pauper Suit— Suits. 

[1. D. B.. 1 AIL. 590 

PROCLAMATION. 

Abscondino Offender. 

[10 B. L. B., Ap., 14 
6 W. B., Cr., 73. 79 

3 W, B., Cr., 84 
2 N. W., 41 1 Agra, F. B., Ed. 1874, 236 

4 Msd., Ap., 48 
1. L. B., 7 Mad., 436 
I. L. B., 9 Calc., 861 


PROCLAMATION OF SALE. 

See Cases under Sale in Execution of 
Decree— Settino aside Sale— Iebe- 
gdlaritt— General Cases. 

PRODUCTION OF DOCUMENTS. 

See Plaint— Rejection of Plaint, 

[2 Bom., 391 : 2nd Ed. 869 

^ Production of dooumenti 

■^th plaint. — Ground for non^produciion^ — Plain* 
tiffs must, on the pn^sentation of their plaints, pro- 
duce in Court the originals of the document relied 
on by them in support of their claim. When a 
piaintiff can satisfy the Court at the hearing that 
some docunuuit on which he desires to rely was not 
presented with the plaint, because he was ignorant 
of its existence ut the time, the iCourt will probably 
allow it to be received as evidence. Campbell v. 
Keith 1 Hyde, 287 

S. C. Ritchie, Stewart, & Co., «. Glad^ 

i.,125 

See Mohabeer Doss v. Lalla Doss 


Civil Procedure 

Codpy isr)9y g. S9 . — tinder section .39 of the Civil Pro- 
cedure Code, 1850, the plaintiff was bound to produce, 
at the time the plaint is filed, all the documents on 
which he relied. Pbkmsookm Chunder v. RA.rKiSTO 
Mitter 1 Hyde, 145 

S. C. Anonymous . 1 Ind. Jur., O. S., 14 

3. ^ Where a jilaintiff 

sues u])on title-cleodH as evidence of his claim, he is 
hound to tile thorn with his ])laiut, or else have them 
ready to pvtxince at the time of the first bearing j; 
otherwise he is bound to show good cause for not 
having done so. Lbruraj Roy ti. Muttt Madhub 
Sen 14W.R.,95 

4. Civil Procedure 

Code, 1859^ n. 39. — Document given to untueee to 
refresh his memory. — A document given to a witness 
as a Hcrijit to refresh his memory is not received in 
evidence within the meaning of section 39 of Act 
VllI of 18.59, and need not tlicrefore have b(H*n jiro- 
diiced wlion the jilaint was filed. Ramjj Madauji 
V . Ranoayva CiiKTTi . . * . 1 Mad., 168 

5. Civil Prooeduro 

Code, J55.9, s 39 . — The plaintiff sued to recover cer* 
tain jewels, and one of her witnesses being examined 
by her counsel with reference to a list of the jewel# 
which was in his possession, the defendant's counsel 
objected to the document laniig referred to at all, as 
it had not been filed with tlie jilaint in conqdiance with 
section 89 of Act VIU of 1859, i/e/d that sectiotl 
39 of Act VJIl of 18o9 referred only to promissory 
notes, hills of exchange, and such documents as are 
in their nature the very essence of the ease. Ka- 
MENEK DosSEE ». HURROMONF.Y DO88EB 

[Bourke. O. C., 91 : Cor., 161 

Manoobam Shaw t?. Hubryfebsaud Roy 

[Bourke. O.C.. 162 
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PBODirOTIOir OP l>OC1TiaiIfTS.-Fro> 
dttOtion of documents witli plaint~-H;o»^i- 
med* 

e. D iter 0i ion to 

receive documents afi^r filing ofplainU^kci VllX 
of 1859 gave a diBcretiouary power to receive 
docunicuts after the filing of the plaint. Lofkz o, 

. . W. 1804, Act X, 67 

7. - — — Reception of docu^ 

mente after filing of plaint, — Ground of appeal . — 
Beception of dc^cuments under section 89, Act Vlll 
of 1859, by the Court of first iiistance, cannot be a 
ground of apiieal* The sanction of the Court receiv- 
ing the documents clears the defect of their not 
having been tendered with the plaint. CoSAiN Tota 
KAM O. RUKlIflBALL4B 

[8 B. JU H., B. O., 34 : 12 W. B., P. O., 32 
13 Moore’s 1. A., 77 
Atta Oollah Munolb o. Suxebooddbek Tuuirr- 
DAB . . • . W. B., 1864, 271 

0 ^ Civil Procedure 

Code^ 18S2, »e, 69, 63,^ Appeal,-^ Rcjtciion of docu- 
mente admitted by lower Court. — Certain documents 
having l»eeii allowed by the Jlistrict Munsif to be 
filed by the plaiiitilf during the trial of a suit, the 
Ifistriet Judge, on apj[)cal, held tliat he was bound to 
strike tliem ofE the tile on the ground tliat they were 
not tiled with the plaint nor entered in any list 
annexed to the plaint, and because the Munsif had 
not recorded any reason for luluiitting them. Meld 
that, as the documents had been aduiitted in evidence 
by the lower Court, the Appellate Court was bound 
to consider them. Mii^AXSiii v, Vblu 

[1. li. B., 8 Mad., 373 

9. — Civil Procedure 

Code, 1SS2, es. 59, 63. — Meld that the refusal to 
admit in evidence a registered certificate of sale under 
i 08 of the Code of Civil of Civil Procedure, 
I, on the ground tliut it had nut been produced 
with liie plaint as required by section 59 of tlicCude, 
was impruptT, there having been no doubt of its 
existeuce at the date of suit. Dbyidas Jahjiyan e. 
liBaAK • • 1. 1j« B„ 8 Bom., 377 

- Second certificate 

of eale obtained after first rejected tie unregistered, 
i^mre, — Whether, whore the original certificate of 
sale had binm rejecU^d by the Court as being unregis- 
tered, and the plaintiff had obtained a second one, the 
Court of first instance ought to have received the 
second one in evidence if issued and tendered in evi- 
dence subscHiueutly to the filing of the suit but pre- 
viously to the original hearing. Lalbhai Laxumi- 
DAtt V. KA]£i;x.vi>iN Husbx Khax . 12 Bom., 247 

11 . — - Omieeion to put 

eopy oa record. — In a suit brought ou a promissory 
ttoto, where the note was produced when the plaint 
was presented and was marked by the ofiicer of the 
Court, but the Judge at the hearing refust^d to 
receive it when tendered in evidence, because ho found 
that there was uo copy of the note among the papers, 
and the plaintiff’s counsel was unable to explain the 
omission, and there being no apidication made to 
withdraw, the suit waa dumiiaied, — Meld that the 


PBODUCTION OF DOCUMBMTS.— Pro- 
duction of documents with plaint —con 
nued. 

Judge ought to have received a note in evidence 
which was ** produced in Court by the plaintiff when 
the plaint was presented” (section 39 of the Civil 
Procedure Code, 1859) ; that the plaintiff’s counsel 
was not bound, under the circumstances, to apply to 
withdraw the suit, and the Judge was not justified in 
dismissing the suit, which w^as accordingly remanded 
under section 351 of the Code, with a direction that 
it should be restored to its original place on the 
register, and be triel by one of the Judges of the 
Court. Thompson v. Jbhanoib Hobmasji. 

3 Bom., O. O., 68 

12 . MUmieeal of claim 

for non-compliance with Civil Procedure Code . — 
The Judge’s decision disallowing a claim because 
the provisions of stjction 39 of Act Vlll of 1859 had 
not iMicn complied with, was held to be incorrect 
under the circumstances. Ex pabte IIayachano 
Amichano . . • • 2 Bom., 369 

PBOFITS, StriT FOB— 

See Cases under Jubisdiotion of 
He VENUE Court— N.-W. P.liBNT and 
Heybnue Cases. 

See Cases under Mesne Profits. 

See N.-W. P, Kent Act, s. 7. 

[I. la, R., 1 All, 669 

See N.-W. P. Rent Act, b, 94. 

[I. L. R., 1 Aa, 612 

N.-W. P, Rent Act, s. 208. 

[I. la, R., 2 AIL, 239 
I. L. B., 8 AIL, 61 

PROHIBITORY ORDER. 

See Sale in Execution of Decree— 
Setting aside 8ade— Irregularity- 
General Cases. 

[3 B. la, R., A. C., 320 

PROHIBITORY ORDER, SERVICE 
OF— 

See Service of Process. 

[10 B. Ii. B., Ap., 12 

“PBOJAH” MEANING OF— 

See Lease — Construction. 

[22 W. B., 898 

“PROMISE TO PAY.” 

See Limitation Act. 1877, s. 19 (1871, B. 
20)— Acxnowlegkmbnt of Debts. 

U. li. R., 1 Bom., 590 
1. Xh B., 2 Bom., 230 
9 W. B., 140 
9 B. li. B., Ap., 43 
6 Mad., 51 
5 B. li. B., 683 
I. li. B., 6 Bom., 683 
li la B., 8 Bom.. 906 
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Col. I 

1. Fobm op— 46«0 

2. CONSIPBBATION , . , . 4681 

3. Assignment of, and Sitits on — . 4682 

AW CONSIDEBATION. 

[1 Ind. Jnr.. N, S., 409 

See CoNTBACT— A lteeation of Con- ’ 
TBACTS— -ALTEBATION BY THE COUKT. 

[I. L. B., 4 Calc., 137 

See CONTBACT — Altkbation of Con- 
tbacts—Altebation by Pabty. 

[I. Ii. B., 6 Bom., 871 
See Evidence— Civil Cases — Second- 
ABY Evidence— Unstamped ob Un- 

BEGISTBBED DOCUMENTS. 

[I. Ii. K., 3 Calc., 314 
I. Ii. R., 7 Calc., 268 
I. Ii. R., 3 All., 681, 717 
I. Ii. R., 4 AIL, 136 
I. Ii. R., 7 Mad., 112 

See Govebnmbnt Pbomissory Note. 

[13 B. Ii. R., 369 
16 W. R., 267 
I. Ii. R.. 6 Calc., 654 

See Hindu Law — Contract— Peom is- 
soBY Note . 3 B. L. H., O. C., 130 

See Interest— Stipulation amounting 
to Penalties ob otherwise. 

[10 Bom., 352 
6 Bom., A. C., 7, 8 
7 Bom., O. C., 19 
I. Ii. R., 2 Calc., 202 
I. L. R., 4 Calc., 137 
I. Ii. R., 9 Calc., 689 
I. Ii. R., 3 AIL, 260 

See Cases under Jurisdiction — Causes 
OF Jurisdiction— Cause of Action — 
Negotiable Instruments. 

See Negotiable Instruments, Summary 
Procedure on — 

[3 B. Ii. R., O. C., 130, 146 
9 B. Ii. R., 441 

See Stamp Act, XXXVI of 1860. 

[1 Ind. Jur., O. S., 124 
1 Mad., 162 

See Stamp Act, X of 1862, s. 22. 

[2 B. Ii. R., O. C., 166 
6 B. Ii. R., 103 

1 Ind. Jur., N, S., 107 

See Stamp Act, X of 1862, son. A, cl. 1. 

[6 Bom., A. C., 107 

See Stamp Act, X of 1862. son. A, cl. 10. 

[3 Bom., O. C., 9 

2 Ind. Jur., N. S., 203 

See Stamp Act, 1869, s. 3. 

[1. Ii. R., 3 AIL, 260, 581 
21 W. R^ 1 

See Stamp Act, 1869, s. 24. 

[24 W. R., 1 


PROMISSORY NOTB-coii^tW. 

See Stamp Act, 1869, s. 28. 

[7 Bom., O. C.» 180 
21 W. R„ 446 
13 B. Ii. B., Ap., 33 
I. Ii. R., 4 Mad., 296 
7 NT. W., 124 
7 Mad., 361 

See Stamp Act, 1869, s. 39. 

[1. Ii. B., 3 AIL, 116 
See Stamp Act, 1879, s. 8. 

[1. Ii. R., 8 Bom., 297 
I. Ii. R., 8 Mad., 87 

See Stamp Act, 1879, s. 34. 

[I. Ii. R., 8 Calc., 645 
I. Ii. B., 3 Mad., 251 

— Payable by instalments. 

See Cases under Limitation Act, 1877, 
ART, 75. 

See Negotiable Instruments, Summary 
Procedure on — 

[I. Ii. R., 1 Calc., 180 

Payable on demand. 

See Consideration . 7 Bom., O, C., 9 

See Interest— Cases under Act XXXII 
of 1839 . . 1 B. Ii. R., O. C., 41 

See Cases under Limitation Act, 1877, 
art. 73 (1871, ART. 72). 

[I. Ii. R., 1 Calc., 328 
1. L. R., 1 Mad., 301 

— Registered under s. 62, Act XX 
of 1866. 

See Merger . 1 B. L. R., O. C., 35 
Suit on— 

See Assignment of Chose in Action. 

[1 Mad., 160 
4 Mad., 176 
I. Ii. R., 1 AU., 732 

See Husband and Wife. 

[8 B. Ii. B., 872 


1. FORM OF— 

Acknowledgment. — 'fhc plain- 
tiff sued on two docuiueiilH, signed by che defendant, 
in one of wliicb a sum of R203 was stated to bo 
“due to you, and payable on the 16th July;” and 
in the other a sum of H515 was mentioned '‘for 
which I give you this writing, the whole amount of 
which wiU be paid up in full on the 3rd of August.” 
Held to be not more acknowledgments but promis- 
sory notes. Manxcr Chund u. Jomoona Doss 

[1. Ii. R., 8 Calc., 645 

2 , ^ Uncertain agreement— JVeW 

that the following instrument was so vague and in- 
definite in its terms tliat it could not be regarded at. 
a promissory note; “1, J, Af. C., do hereby pro- 
mise to pay at Allahabad to the Manager of the 

7l 


IV 
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PB0MI880BY ISOTl^-coniinued. 

1, FORM OF — continued, 

ITnoertain agreement— co»/iwuf!(i. 

Agra SiivlugB Bank, Limited, the Bum of RIO on or < 
'bSorc the I5th day of October 1870, and a similar 
sum monthly every succeeding month, for full value 
and consideration received : dated the 9th September 
X876/' C4EXKE V , AaEA Savings Banj£ 

[L I*. B., 6 AIL, 662 

3. — Contract or obligation.— A 

promissory note was held to be a “ contract or obli- 
gation ** under section 1(5 of the Registration Act of 
1864, for the purposes of limitation. Pyari Chanx> 

Mittbe V . Feazke . . 6 B. Ij. R., Ap^ 40 

S. C. OrrioiAL Asbignkb v, Vhazer 

[14 W. B., O. a, 61 

See Leslie «. Punchanun Mitter. 

[6 B. L. B., 668 
8. C. 16 W. R., O. C., 1 

4. — I Keoessity of delivery of note. 

— Making of note. — 'I'he making of a promissory 
noU} is altogether the act of the maker, and delivery 
to the i)romissoe is requisite to render it complete. 

Winter s. Round , . .1 Mad., 202 


2. CONSIDERATION. 

6, Note given in payment of 

loss on wagering contract— XXL of 1848. 

Act 111 of 1865 . — A promissory note which 
has for its cousideratitm a debt due on a wagering 
contract is not binding in the hands of the original 
payee. Tbikam Damodhae v. Lala Amiuchand 
[8 Bom., A. C., 131 

3 , — Note given partly for “ba- 

lance of bets and lotteries.’ Act 
qf The defendant agreed with the plaintiff 

to take the plaintiff’s mare “ Bridesmaid on racing 
terms,’* — all winnings to be divided equally between 
them, and the plaintiff to have the option of claim- 
ing a one-fourth share of any lottery in which she 
might l>e bought by or on account of the defendant ; 
the plaintiff to keep and train ‘‘ Bridesmaid ” for 
EGO a month. Subsequently, the plaintiff agrml to 
keep and train, for a like sum for each horse, live 
horses belonging to the defendant. The defendant 
having been jwstetl as a defaulter, the plaintiff, at the 
defendant’s request, advanced certain sums to the 
Secrctai*y of the Calcutta Races to enable the de- 
fendant’s horses to run. As security for the repay- 
meut of such advances, and of a sum of H4,456-6 
which had bt^come due to the plaintiff, and which 
included an item of 111,149 for “ balance of beta and 
lotteries,’* and a smaller sum in respect of certain 
tickets in the Secundra Raffle,” the defendant 
gave to the plaintiff a letter of hypothecation of his 
five horses, whereby it was agreed that in case of 
the defendant’s default, the plaintiff should be at 
liljerty to sell the horses. The defendant made de- 
fault, and the plaintiff advertised the horses for sale. 
On the same day the defendant wrote and gave to 


PBOMISSOBY 

2. CON SI D E ration — co»<fn«s<£. 

Note given partly for “balance of bets 
and lotteries ” — continued, 
the plaintiff a letter, stating that, in consideration 
of the plaintiff’s withdrawing the advertisement, and 
withholding the sale for a certain period, he would 
give the plaintiff a promissory note for the balance 
of his claim. A note for B7,000 was accordingly 
given by the defendant to the plaintiff. In the ac- 
count delivered by the plaintiff to the defendant, he 
liad by mistake over-credited the defendant with 
R744 in an item headed “cash received from the 
Secretary of the Calcutta Races, balance of racing 
account.” and under which was included the follow- 
ing item : “ I. 0. U., deducted from lottery account, 
R480.” On receiving information of the error, the 
defendant gave the plaintiff another promissory note 
for 31744. In an action on the notes brought under 
Act V of 1866, the plaintiff obtained a decree, which 
was set aside on the defendant’s application, and 
leave was given to him to appear and defend. Writ- 
ten statements were then tiled on the plaintiff’s ap- 
plication. Held by Macphbkbon, */., that the two pro- 
missory noU^s were given as a security for the whole 
of the plaintiff’s claim ; that the items for “ balance 
of bets and lt)ttcrie8 ” and for tlie “ Secundra Raffle ” 
being rendered illegal by the Lottery Act (V of 1844), 
part of the consideration for the notes was illegal, 
and no action was maintainable upon them. His 
Lordship, tlnircfore, dismissed the plaintiff’s suit. 
On a])peal, held by Oouon, C. J., that the promis- 
sory note for R7,OOU was not vitiated by the 3il,149 
being part of the consideration for it : although that 
I portion of the latter sum which was won by lotteries 
I was obtained by an illegal transaction, it was not 
j illegal for the defendant to receive the money, and 
I having done so, to pay the plaintiff his share or to 
1 promise to do so. But the money paid in re8])eet of 
the “ Secundra Raffle,” being money paid in execu- 
tion of an illegal purpose, was an illegal considera- 
tion wbic.b disentitled the plaintiff to recover on the 
note, i/c/rf, further, that the note for R744 was 
given upon good considex’ation. All the facts of the 
I case being stated in the plaintiff’s written statement, 
j the Court might allow the plaint to be amended, and 
■ frame an issue as to what amount was due to the 
, plaintiff in respect of the consideration for the note 
I for K7,(XX). Meld by Mahkby, i 7., that both notes 
were good, inasmuch as the promise contained in 
them did not spring fnnu, nor was it the creature of, 
the original illegal agreement, hut was a separate 
agreement. JoisBPii v. Solano 
I [aB.I-.B„441:18W, B., 

3. ASSIGNMENT OP, AND SUITS ON— 

7 , Endoraement to a third 

person for purpose of allowing him to sue. 
— Asmgnment of negotiable instrument. — There la 
; nothing illegal in the true holder of a promissory 
, note endorsing it to another person, with the express 
! object of allowing him to sue upon it. Eamlal 
i Mooeekjbe V. Haean Chandea Dhab 
! [3 B.I..R., O. C.,iaO; 12 W. K., O. C., 9 
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3. ASSIGNMENT OF, AND SUITS 0^ -etm- 
tinned. 

3 ^ Suit by endorsee against 

maker. — JBndoreement of overdue note, — In a suit 
by endorsee against the maker of a promissory note 
payable on demand, the defence was that there were 
dealings in skins between the defendant and the payee, 
and an agreement was made by which the payee was 
to pay the defendant R4,500 as an advance upon 
goods to Imj supplied by the defendant to the payee ; 
that the money was paid, and the promissory note 
sued on was made and <lelivered as an acknowledg- 
ment of the receipt of the money and as a security 
for what should be due to the maker in respect of the 
dealings. The defendant stated that the state of the 
accounts between him and the maker showed a balance 
in favour of the defendant, and notice to the plaintiff 
of these facts was alleged. The note was endorseil to 
the plaintiff two years and eleven months after date. 
Held that, although the evidence* failed to make out 
notice to tlie plaintiff, the note when endorsed was an 
overdue note*, and that the plaintiff took it subject to 
the then state of the accounts between the payee and 
the defendant. CoMMtTNDDN Mohidkett Saib v. 

Obee Meerah Saib . . 7 Mad., 271 

0. Endorsement of note overdue. 

’•^Note on demand. — Re-endorsement, — before a pro- 
missory note on demand can 1 h 3 treated as overdue- 
in the hands of an endorsee, there must be some evi- 
dence of demand. The ro-cndorseinent of a discharged 
promissory note cannot revive the liability of the 
maker. Commundun Mohideen Saih\. Oree Meerah 
Saibf 7 Mad.f 276^ followed. The fact tlrnt the en- 
dorsee of a jiromissory note hocomes one of the 
members of a firm which has undertaktni to discharge 
the liability created by the maker of the note does not 
discharge the obligation on the note so as to invali- 
date re -endorsement for value. Van Inoen v. Dhun- 
KA Lall Lallah . 1. li. R., 5 Mad., 108 

10. Receipt endorsed on note. — 

JPresumption of payment, — Th^rngh a receipt on the 
back of a bill of exchange or jiromissory note primd 
facie imports tliat the bill or note has boon paid, yet 
the receipt is capable of being exj)lained ; and if it 
apj)car8 that the bill or note has not been paid, and 
that another bill or riol-c was substituted for it, the 
Court will not be justified in concluding that the 
party who gave up the note in that way meant that the 
debt secured by the note was to be considered to have 
been paid. Stbwaet v. Delhi and London Bank , 

[17W. R.,201 I 

PROMISSORY NOTES. 

Issue of— 

See CoMPANT — Powers, Duties, and 
Liabilities of Directors. 

[1 B. I.. R., O. C., 14 

Summary procedure on— 

See Cases under Negotiable Instru- 
ments, Summary Procrdubb on— 


PROMISSORY 

See Practice— Civil Cases— Leave to 
Sue or Defend. 


PROPERTY. 

See Cases under Attachment — Subjrots 
OF Attachment. 

Divesting of— 

See ItiNDu Law — Adoption— Effect oi 
Adopiion . I. D. K., 2 Calc., 205 
4 C. I.. R., 588 
I. li. R.. 7 Calc., 178 
I. L. R., 12 Calc., IS, 246 
S Mad., 106 
I. L. R., 7 Bom., 220 
7W. B., 392 
8 Agra, 849 

e W. B., P. C., 48 : 8 Moore’s I. A., 229 
8 W. R., P. C., 16 : 10 Moore’s I. A., 279 

See Cases under Hindu Law— Inherit'' 
ANCB — Divesting of. Exclusion 
FROM, AND Forfeiture op Inheritanob. 

See Cases under Hindu Law— Widow— 

Dl S(iU ALIFI CATION — U NC H A STITV. 

See Will— Construction. 

[I. I*. R., 4 Calc., 420 

decreed to plaintifif. Order for 

production of— 

See Execution of Decree— Mode 
Execution— Generally, &c. 

[8 N, W., 819 

in the soil. 

See Fishery, Kiqht of — 

[24 W. R., 200 
W. B., 1864, 68 
I. li. R., 0 Calc., 183 
I. L. B., 10 Calc., 60 
1 "W” R 79 
Marsh., 834 : 2 Hay, 468 
See Ownership, Presumption op — 

[1. L. R., 9 Mad., 176, 285 

See Sanad , I. L. R., 1 Bom., 623 

— not in esse. Pledge of— 

See Stamp Act, lHt)9, s. 3. 

[I. L. R„ 2 Calc., 68 

— on which duty has been paid 

in England, 

See Court Fees Act, soh. 1, cl. 11. 

[I. L. R., 4 Calc., 726 

— on which there is a mortgage or 

incumbrance. 

See Court Fees Act, sch. I, cl. 11. 

£8 B. 1j. R., Ap., 43 
6 N. W., 214 
I. Xi« R*, 1 Bom*, 118 

7 L 2 
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FBOPSiHTT — continued. 

Subject to a trust. 

See CouBT Ebbs Act, aoh. I, aet. 11. 

[6 B. li. B., Ap., 188 
11 B. Xi. B., Ap., 89 
[14 B. Ii. B., 184 
7 B. L. B., 67 

BBOPBIBTAEY BIGHT. 

See Boendaet . . 9 W. R., 426 

Proprietary right, — Mofussil Courts. 

-Legal and equitable rights to property. — In 
oIubhU Courts in this country there is no distiiKs 
tion between legal right and equitable right to pro- 
perty, There is but one kind of proprietary right, 
not divisible into parts or aspects. feKKDBE Nazeub 
Am KnAN o. Ojcodhya Ham Khan. Munsook Ali 
Khan v. Ojoodiiya Ham Khan . 8 W. B., 899 

PBOSECUTION. 

Commencement of- 

See Casks trNDKU Complaint— Instttij- | 
TtON OP Co-MI'LAINT AND NkOESSAKY 

Fbuliminauies. 

Bevival of— 

See Complaint— Hevival of Complaint. 

[I. Xi. B., 1 Bom., 64 
7 Mad., Ap., 16 
I. Ij. B., 5 Bom., 405 
See Hkvision — Criminal Cases— D is- 

CUAUGB OP 

[I. L. B., 2 Bom,, 634 
I, L. R., 6 AIL, 4U 
19 W. B., Or., 66 
I. Xi. B., 1 Calc., 282 
I. L. B., 2 Calc., 405 
I. X., B., 4 Calc., 16 
1 C. L. R., 83 

PROSPECTUS, 

Company— Arttolks op Association 1 
AND Liability op SHAUKnoLUKus. 

[I. Xi R., 1 Bom., 320 

PROSTITUTE. 

Mahomeean Law— Gfaedian. 

[I. L. R., 1 AIL, 698 

Suit for rent of lodgings let to— 

See Landlobu and Tenant — Tenancy 

FOB IMMORAL PUUPOSKt 

[9 B. Ii. B,, Ap., 87 


PROSTITUTE. — Beglstration of prosti- 
tutes —continued, 

registers herself as a “ common prostitute.'' A Ma- 
gistrate has authority to hear any objection urged 
by a woman charged with disobedience of the rules 
under Act XIV of 18C8, against the legality of her 
registry, or that she is not a common prostitute. 
The possession of a registry ticket is not sufficient 
evidence of being a common prostitute. In thx 
CASE OF LaKHIMANI HAB 

[3 B. L. B., A. Cr„ 70 

S. C. QfeBN r, SUKHIMONEK UaFB 

[12 W. B., Cr., 56 

2 . Act XIV of 1868, ss. 

It, 21, — Mules 13 and 27 passed under the Act . — 
Magistrate, Competency of. — Jurisdiction. — Any 
woman desirous of ceasing to carry on the business 
of a common prostitute is, under the provisions 
of the Contagious Diseases Act, 1868, absolute- 
ly entitled to have her name removed from the 
register ; and any rule, or pt)rtion of a rule, purport- 
ing to have been framed under the j)ro visions of that 
Aet which places any obstacle in the way of her 
doing BO is ultra tnres, and therefore void. Where a 
I w'oman is prosecuted before a Magistrate under 
section 11 of Act XIV of 1868, she is not precluded 
from pleading that she has ceased to he a common 
prostitute, and that she has taken steps, under sec- 
tion 21 and the rules framed thereunder, for the 
removal of her name from the register; and the 
Idi^istrate is competent to entertain such a defence, 
Empbkss V , Nistar Haub 

[I. L. R., 6 Calc., 163 : 7 C. U. R., 197 

PROSTITUTION. 

Disposal of minor for purposes 

of— 

See Penal Cole, b. 372. 

[6 Bom., Cr., 60 
6 Mad., 416 
6 B. Ii. R., Ap., 34 
I. Xi. R., 2 All., 694 

— Obtaining posBession of minor 
for purposes of— 

See Penal Cole, s. 372. 

[6 B. L. R., Ap., 34 
5 Mad., 473 

Selling or hiring out minor for 
purposes of— 

See Penal Cole, s 372. 

[I. L. B., 1 Mad., 164 
1. Xi. B., 2 All., 694 


1 . Registration of prostitutes. 

*—Act Xir of 1868, ss. 11 and 21 , — Jurisdiction 
ef Magistrates to entertain pleas of irregularity in 
the registry. — losssssion of registry Under 

Act XIV of 1808 the police are not emi)owered to 
put a woman on the register of ** common prosti- 
tutes *’ against her will. The |H»ualty proscribed by 
aoctiott 11, Act XIV of 1868, for di8ol>edionce of any j 
of its rules, is for a “wmian" who voluntarily 


PROTECTOR OF DABOUBERS. 

See Bengal Act VI of 1S65. 

[3 B, Ii. B., A. Cr., 39 

PROVISION IN ACT FOR BENEFIT 
OF GOVERNMENT. 

See Bombay Act II of 1863. 

[1. L. R., 2 Bom., 520 
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PROVOCATION. 

See Casss undsb Citli^abib Homioii>e. 

PUBLIC DEMANDS RECOVERY ACT 
(BENGAL ACT VU OF 1880), 

B. 0 (b) and s, 10 .— to set aside 

certificate, — Mode of service of notice, — Although 
no special provision is made in Bengal Act VII of 
1880 as to the manner of service of the notice pre- 
scribed in section 10, it is not to be presumed that the 
Legislature intended that service of a less eiToctual 
character should be sufficient than it has expressly 
j)rovidcd for similar processes under the Civil IVo- 
cedure Code. Before, therefore, a service under Ben- 
gal Act VII of 1880 can be effected by posting it on 
the residciKio of the party on whom it is wished to 
serve it, it must be shown that some aiteiiipt has 
been made to effect personal service, and* that such 
personal 8ervi<*.c for reasons sUited could not Ix^ 
made. In such a case, when the fact of service of 
notice is denied, the onus is on the i)arty alleging 
service to prove it. Uakhal Cjiandka lUi 
CllOWnUlTKI V, SECEETAltY OF STATK FOJl INDIA 

IN Council . . I. L. R., 12 Calc,, 608 

Sg. 10, 23. — Attachment under cer- 
tificate procedure, — The certilicaO} and notice refer- 
red to in section 10, Bengal Act V'll of 1880, arc 
executive- acts, and an attachment, u hieh is the re- 
sult of those acts, is not a judicial, but an executive 
proceeding. The meaning of section 23 of that Act, 
whicli lays down that a Collector “ in the discharge 
of his functions shall he deemed to be a person act- 
ing judicially within the meaning of Act XV^lll of 
1850,^’ is, that for the purpose of protecting him 
from personal liability his action is to be regarded as 
judicial. Kam Naeain Kobe v, Maiiakiu Hbeshad 
Singh . . . . 1. L. R., 13 Calc., 208 

PUBLIC DOCUMENTS. 

See Cases undek Evidence Act, s. 74. 

PUBLIC PERRY, PLYING BOAT FOR 
HIRE NEAR— 

See ClilMINAL Tuesfass. 

[I, L, R., 1 AIL, 627 

See Penal Code, s. 188. 

LI. L. R., 1 AIL, 627 

PUBLIC HIGHWAYS, POWERS OP 
MUNICIPAL COMMISSIONERS 
OVER— 

See Bengal Municipal Act, III of 1864. 

[1. L. B., 2 Calc., 426 
See Public Egad . I. L. R., 7 AIL, 302 

PUBLIC NUISANCE. 

See ^JuisANCE— P ublic Nuisance undee 
Penal Code. 

PUBLIC OFFICER. 

See CoLLBCTOE . I. L. R., 3 All., 20 

See Official Tbustkk. 

[LL. B., 7 Calc., 409 


PUBLIC POLICY, AGREEMENTS CON- 
TRARY TO- 

See Cuampeety. 

[I. L. R., 2 Calc., 238 
13 B. L. R.. 630 
0 Boxd.., a. C., 63 
8 BozHm O. C., I 
7 Mad., 128 
23 W. R., 166 
See Casks under Conte act Act,s. 23— 
Illegal Conteacts— Against Public 
POJJCY. 

PUBLIC POLICY, CUSTOM CONTRARY 
TO— 

See Hindu Law — Custom— Immobal Cus- 
toms , I. L. B., 1 Mad., 168, 366 

PUBLIC PROSECUTOR, 

See Ceiminal Peooebdtnos, 

[8 Bom., Cr., 126 

Government pleader , — Withdraeoal 

from prosecution , — Criminal Procedure Code, WS2t s, 
494.— by the Full Bench that a person aj)p()inted 
by the Magistrate of the distriet. under section 492 of 
the Criminal Procedure Code, to lx* Public Prosecutor 
for the j)urp 08 c of a })articular ease tried in the Court 
of Session, has not tlie power of a Public Prosecutor 
with rc'gard to withdrawal from prosecution under 
section 494. C^uekn-Kmpebss v. Madho 

[I. L. R., 8 AIL, 291 

PUBLIC ROAD. 

See .JuKisDiCTioN OF Civil Court— Ma- 
GlK’l'HATE'a OllDBUS, INTKHFKHKNOH 

with — . . 7 W. R., 11, 48, 96 

fS W. R., 239 
3 B. L. B., A. C., 305 
3 B. L. R., Ap., 43 

See Cashs under Juuihdiotion of Civil 
Court — Public ways, Obsteuotion 

OF— 

See OwNEESiiiP, Presumption of— 

I. L. R., 7 AIL, 862 

See Cases under IIigiit of Suit— Ob- 
struction OF PuBjJC Highway, 

User of road by public.— J 

dence that road is public . — In order to establish that 
a road is a public road, it is sufficient if acts of user 
by the public arc shown to have been acquiesced in by 
the owner of the land over which the road passes, and 
that tlKwe acts arc of such a character as to warrant 
the inference that the owner intended to make over 
to the publie the right to use the land as a public 
hichwav. Andbeson t. Juggodumba Dabi 
^ [6C. L.R.. 282 

2, Suit to remove trees planted 

on public vosidi,— Space on sides of road , — A 
public road includes a fair margin on either side of 
the roa«l, which may be used for various purjwses in 
cunuectiou with the road itself. Where trees have 
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PUBLIC BOAD.~>Buit to remove trees 
planted on public ro&d--eontinued. 

been planted on the margin of a public road, a suit 
will not lie by the proprietor of the land through 
which the road passtis to have them removed. Hau- 

CooMAB OuowDUKY V, Tabamont Cnow- 
DHBAIN 7 C. L. B., 272 

3, Diversion of roAd.-^ Right of 

otonerg of land adjoining old road . — Grant hy 
municipality of land forming old road. — N.- W. F. 
and Oudh Muinoipalitiea Act, XV of 287H)fS. 38 , — 
Fower of municipality over public highway, — There 
is a presumption that a highway, or waste; land ad- 
joining thereto, IkdougH to the owners of the soil of 
the adjoining laud. Section 38 of Act XV of 1873 
(N.-W. I*, and Oudh Municipalities Act) was not in- 
tended to deprive persons of any private right of pro- 
perty they have in the land used as a public highway, 
or to confer such rights on the municipality, nor has 
the section any su(‘h ed’ect. In a case where such 
land ceascid to he used as a public highway, and was 
granted by the niuni(;ipality to third persons, who 
pn)ceed(Hi to build thereon, — Meld that the owners bad 
a good cause of action against such persons for the 
demolition of the buildings and restoration of the 
property to its original condition. Nihal Chand v. 
Azmat Ali Kua n . . 1. L. B., 7 All., 362 

PUBLIC HEALTH, OPPENCB APEBCT- 

ma- 

— ■— — Penal Code, «. 269. — Travelling in 

a train while euffering from cholera. — AT., knowing 
that he w'as sufl\;ring from cholera, entered a ti*aiu as 
a passenger without informing the railway company’s 
servants of his condition, if., knowing of K*» condi- 
tion, bought KJs ticket and travelUHi with him. 
Meld that K. was properly convicted under section 
239 of the Penal Oode of negUgenUy doing an act 
which was, and which he hinl reason to believe was, 
likely to sprosd infection of a disease dangerous to 
life, and M, of abetment of K.*e ofFonce. 

PBBSS V. Kbibunax^pa . I. L. K., 7 Mad,, 276 

PUBLIC SAFETY, OFFENCE AFFECT- 
ING- 

See Chabok— -Fobm op Charok— Special 

Cases. . . .1 Bom., 137 

PUBLIC SBBVANT. 

8ee Assault on Public Servant. 

[13 W. B., Or., 49 
I. L. B., 9 Bom., 658 

Bee Escapb pbom Oustody. 

[I. L. B., 6 Aa, 129 

Boe Falbx E vibe nob— Pabricatino Fa lsb 
Evibenck . I. L. B„ 8 Aa, 863 
[3 Agra, Cr., 1 
7 Bom., Cr., 64 
LL.B.,6 Aa,663 
7 N. W., 134 
8W.B. Cr., 27 
19 W. B., Or.. 40 i 
LL.R.,6Aa,48 ^ 


PUBLIC SERVANT — eoniimed. 

See Cases tjnber Penal Cobb, s. 182. 

^ See Penal Cobe, s. 221. 

[I. L. B., 8 All., 00 

See Sanction to Prosecution — Where 
Sanction is necessary. 

[1. L. B., 3 Calc., 758: 2 C. L. B.. 620 

Acts done by— • 

See Munsif . . 1 Bom., 144 

See Penal Code, s. 217. 

[I. L. B., 3 Calc., 412 

Contempt of authority of— 

See Complainant. 

[I. L. B., 2 Bom., 663 

See Casks under Contempt of Court — 
Penal Code, a. 174. 

See Caleb under Contempt of Court — 
Penal Code, s. 228. 

— Disobedience of direction of law 
by— 

See Criminal Procedure Code, 1882, 
8. 45 (1872, s. 90). 

[1. L. B., 1 Mad., 266 

See Penal Cobb, s. 217. 

[I. L. B., 1 MacL, 266 

Disobedience of order of— 

See Cases under Penal Cobb, s. 1H8. 

— Disobedience of, with intent to 
save person from punishment. 

Sett Penal Code, s. 217, 

[I. L. R., 3 Calc., 412 

— Obstruction of, in execution of 
his duty. 

See Escape from Custody. 

[2 Bom., 184 : 2nd Ea, 128 

1, Municipal Commissioner.— 

Act XX VI of 1850 . — JSo7n. Reg. JI of 1827, s. 43 . — 
A municipal coimnissioner appointed under Act 
XXVI of 1850 Whs a public servant within the mean- 
ing of Regulation II of 1827, section 43 ; and conse- 
quently a Munsif had no jurisdiction to try a suit 
bronght against him for acts done in his public 
cai)acity. Greaves v. Bhagvan Tulsi 

[4 Bom., A. C., 93 

Reg. V. PuRBHOTAM Valji . 6 Bom., Cr., 38 

a, Person performing public 

duties. — Penal Code, s, 21. — Any person, whether 
receiving pay or not, who chooses to take upon him- 
self duties and responsibilities belonging to the posi- 
tion of a public servant, and performs those duties 
and accepts those responsibilities, and is recognised 
as tilling the position of a public servant, must be 
regarded as one, end it does not lie in his mouth to 
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PtJBIiIO SBRVAWT.— .Person performing 

public duties— (Jrm/i nned, 

gay subsequently that, notwithstanding his perform- i 
ance of public duties aiul the recognition by others 
of such performance, be is not a “ public s('rvant ** 
within the definition contained in section 21 of the 
Penal Code, Qukkn-Empbess r. Parmeshar Oat 
[I. L. R., 8 All., 201 

3 . Engineer receiving muni- 
cipal pay, — Penal CVrfc, engineer who 

receives and pays to otliers municipal moneys is a 
public servant within the meaning of section 21, 
clause JO, of the Penal Code, although lie may not 
have the power of sanctioning the expenditure of 
such moneys. Rsa v. NANTAMEAAt Uttamuam 

[6 Bom., Cr., 64 

4 , Izaphatdar.— Codecs. 21. 

— Lessee of village undertaking to keep forest ac- 
counts. --Officer. — The word “officer” in section 21, 
clause 9 of the Penal Code, means a person employed 
to (‘xercise to some extent a delegated function of 
Government; he must be either himself armed with 
some authority or rejn'csentative ehanjcUn*, or his 
duties must be immediately auxiliary to those of 
some one who is so armed. Henc'e an izaphatdar 
— i.p., a lessee of a village who has undertaken to 
keep an a(;count of its forest revenues and pay a 
certain proportion to the Government, keeping the 
remainder for himself — is not an officer, and, there- 
fore, not a public servant within tin* meaning of sec- 
tion 21. RbC. V, RaMAJXBAV JlVBA.)lRAy 

[12 Bom., 1 

6. Labourer employed by Gov- 

ernment. — Penal Code^ s, 21 . — A carter employed 
by Government is not a public servant within the 
meaning of section 21 of the Penal Code. Quebn 
». Naohimuttu , . I. L. R., 7 Mad., 18 

Mohurrir appointed under 
Beng. Act IX of 1862. — Money received for 
registering deeds. — Money receivi^d by a mohurrir 
appointed under the Registration Act, Bengal Act IX 
•f 1 H()2, by way of fees for registering (leeds, is money 
entrusted to lain m a public servant. Queen 
Dwabkanath Ghosb . . 20 W, B., Cr., 49 

7. Court of Wards peon.— Pe- 

na^ Code^ s. 21. — A peon employed by the manager 
of an estate under the charge of the Court of Wards 
is not a public servant within the meaning of sec- 
tion 21 of the Penal Code. Queen v. Abayi 

[I. L. R., 7 Mad., 17 

8. Person appointed by Gov- 

ernment Solicitor to act as Prosecutor in the 
Police Courts,— Code^ s. 21.— A person ap- 
pointed by the Government Solicitor with the ap- 
proval of Government and under an arrangement by | 
the Governor General in Council to act as J’nme- . 
cutor in the Calcutta Police Courts, is a public 
servant xvitbin the meaning of section 21 of the 
Penal Code. Eufbess v. Butto Krihto Doss 

[L L. B., 3 Calc., 497 


PUBLIC SERVAMT — fiMseZ. 

9, Civil Surgeon,— Code, ss. 

116 and 16 1. — Abetment of illegal gratifaafion,— 
Where the acciiseil was charged under section 116| 
Penal Code, with having abetted the ccnunissiou of 
an offence punishable under section ICl of that Code, 
the person abetted having been a Civil Surgeon of a 
sudder station, it whs Indd tliat the enhanced impri- 
sonment prescribed by the latter part of section 116 
could not be awardcul, as the Civil Surgeon was not 
a public servant within the words of the section 
“whose duty it is to prevent the t'ornmission of such 
offence.” Queen v. Ramnatii Sauma Biswas 

[21 W. R., Cr., 9 

10 , Peon of Collector ’s Court.— 

Penal Code, s. 21, cl. 9, and s. 161. - Illegal gratifi- 
cation. — Peon remunerated by fees. — A peon of the 
Collector's Court, who received no fixed pay from 
the Government, but was remunerated by fees when- 
ever employed to serve any j)rocess, and was placed 
on the register of 8upornuim*rary peons, had been 
ordered by tin* Magistrate td do duty on a particular 
day at the office of the 8p<(cial Sul>"R(»gistrar, where ho 
was detected receiving an eight-anna j)ieco from a 
person, and was prosecuted for receiving an illegal 
gratification as a pubrnr servant. Held that the 
lx‘on was a p\iblic servant under the dt^finition in tlm 
9th clause of section 21 of tluj Penal (!ode, and tho 
the trial of the charge against him must be proceeded 
with. Queen v. Ram: Krishna Das 

[7 B. L. R., 446 
S. C. Queen r. Ramkisto Dabs 

[16 W. B., Cr., 27 

11 . Officer employed in Crimi- 

nal Court. — Obtaining valuable thing without 
consideration. — Illegal gratification. — Penal Code, 
s, 165.— K., a police officer, employed in a Criminal 
Court to read the diaries of cases itivestigated by the 
police and to bring up in order each case for trial 
with the accused and witnesses, after a cast' of theft 
had been decided by the Court in which the persons 
accused won* convicted, and a sum of money, the 
proceeds of the tlud’t, had been made over by the 
order of tlio Court to the prosec.utor in the case, 
asked for and received from the prosecutor 
portion of such money, not as a motive or reward 
for any of the objects described in section 161 of tho 
Penal Code, hut as “ dasturi.” Held that K. was not, 
under these circumstances, punishable under section 
161 of the Penal Code, but under section 165 of that 
Code. Emeresb or India v. Kampta Prasad 

[I. L. B., 1. All., 630 

12 . Poddar of Bank of BengaL 

— Illegal gratification. — Penal Code, ss. 21 and e, 
—The" manager of a Court of Wards estate paid 
into a bank, carrying on the treasury business of the 
Government, a sum of money on behalf of Govern- 
ment. B., a poddar in the bank, demamkHl and took 
a reward for his trouble in receiving the money. 
On JB. being jjrosecuted and charged under section 
161 of the ikjiial (Me, — Held tliat, although 
the money might have been paid on account of 
Government, it was on l>cbalf of tho bank, and not 
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jPUBlilO BEBVANT.-->Poddar of Bank of 

[^continuedm 

on behalf of the Government; that the money was 
received by the accused ; and that the poddar was a 
servant of the bank only, and not a public servant 
within the meauiug of clause 9, section 5J1 of the Penal 
Code. In the matxbb of the petition of Modun 
Mouitn . • . 1. Ij. R., 4 Calc., 376 

13 , Convict warders.— PeaaZ 

Code, 9, 223,^8vffering an escape from custody . — 
Convict warders are ‘‘^jublic servants” within the 
meaning of section 223 of the Penal Code. Qukkn 
«. Kallacuanb Moiteee . 7 W. B., Cr„ 98 

BUBIilO SFBIlSra. 

See Penal Code, b. 277. 

[I. L. B., 2 Calc., 383 

PUBLIC THOROUGHFARE, SUIT FOB 
OBSTRUCTION OF— 

See Cases unpek Jctkisdiction of Civil 
COUKT — Pdblio ways, Obsthdction 

OF— 

See Cases iindbr llranT op Suit— Ob- 

STEUCTION OP PUBLIO HIGHWAY. , 

PUBLIC WORSHIP. 

See Madeas Municipal Act, 1878, s, 119. 

[I. L. R., 6 Mad., 287 

See Cases under Uigiit op Suit — Pun* 
LIU WoEsuip, Suits regarding right 

Oj? — 

PUBLICATION OF BANNS OF MAR- ' 
BIAOB. 

See ISiGAHY . L L. B., 1 AIL, 316 
PUBLISHER. 

See Lottery « L L. R., 10 Bom., 97 

PUNDITS, OPINIONS OF- 

1 , Weight to be attached to. — 

Observations. of the Vv'wy Council as to the weight to 
bo attached to the opinions of pundits. Collector 
OP Madura v. Mutu Hamalinga Sathupathy 
[1 B. L. B., P. C., 1 : 12 Moore’s I. A., 397 ; 

10 W. R.,P.C.,17 

9. — — jpundits disagree- 

ing with current authorities. — The opinions of pun- 
dits must not be taken on their authority to be a cor- 
rect cxi»osition of the law when such opinions are 
discordant from works of current and established 
authority. Collector op Masulipatam e. Cavaly 
Vencala Narainapah 

[2 W. R., P. C., 61 : 1 Moore’s I. A., 529 | 

3. Reference to pundits.— 5/a/e- 

ment of crt,v<?.— Every reference in a suit to law of- 
Heers likely to bind a right should embrace all im 
portant facts proved or admitted in the cause which 
may affect the conclusion, and it is the duty of tlie 
Court Itself so to frame the questions as to elicit an 


PUNDITS, OPINIONS OF.— Reference to 
pundits — continued, 

opinion upon the very facts on which the legal title 
depends. Myna Boyeb u. Oottoram 

[2 W. B., P. 0., 4 ; S Moore’s I. A., 400 

PUNISHMENT, ENHANCEMENT OF- 

See Uevibion— Criminal Cases— Sen- 
TENGES . B. L. B., Sup. Vol., 443 
[I. L. R., 6 AIL, 622 
I. L. B., 11 Calc., 530 
20 W. R., Cr., 16, 22 
See Cases under Sentence — Power op 
High Court as to Sentences— En- 
hancement. 

PUNISHMENT, FORM OF- 

See Oppkncb committed on the High 
Seas . . 1 B. L. B., O. Cr.. 1 

[S Bom., Cr., 63 

See Cases under Sentence. 

PURCHASE. 

See Cases under Vendor and Purchaser. 

by member of joint Hindu family. 

See Cases under Bbnami Transaction. 

See Cases under Hindu Law — Joint 
Family — Presumption and Onus op 
Pboop as to Joint Family, 

See Cases under Hindu Law— Joint Fa- 
mily — Nature op, and Interest in, 
1*ropebty. 

- by mortgagee. 

See Estoppel— Estoppel by Judgment. 

[I. L. R., 4 Calc., 692 
See Cases under Mobtgagb~Salb op 
Mortgaged Property — Rights op 
Mortgagees. 

See OASES UNDER MORTGAGE— SaLK OP 

Mortoag KD Property— Purchasers. 
See Parties to Conveyance. 

[12 B. L. R., Ap., 7 
See Cases under Sale in Execution cp 
DECREE— Mortgaged Property. 

See Cases under Vendor and Pur- 
chaser — Purchase op Mortgaged 
Property. 

— Of decree by one of several joint 
debtors. 

See Cases under Contribution, Suit 
POR— Payment op Joint Debt W one 
Debtor. 

PURCHASB-MONEY. 

See Vendor and Purchaser— Comple- 
tion OP Transfer . 7 W. R,, 317 
[1. L. R., 5 Bom., 554 
I. li. R., 3 All, 77 
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PUBOHASE-MONEY— 

See Casks fnpeb Vendor and Pub* 

CHASBE — PUECHASE-MONET, &0. 

Pailixre to pay — 

See Vendor and Puechasbb— Comple- 
tion OP Tbanspeb. 

[I. I*. B., 2 Bom., 647 

See Cases rNDEE Vendor and Pur- 
CHASER— Consideration. 

Beftind of— 

See Act XL op 1858, fl. 18. 

[15 B. L. B., 360 
See Decree— Form op Decree— General 
. 1 B. L. B., A. C., 60 
See Guardian— Powers and Duties op 
Guardians • . 7 B. Ii. K., 90 

[7K.W., 201 
See Hindu Law — Alienation— Aliena- 
tion BY Father. 

[I.Ii.B., 11 Calc., 398 
B. L. B., Sup. Vol., 1018 
11 B. L. B., Ap., 28 
4 B. Ii. B., A. C., 16 

See Cases under Vendor and Pub- 
CHASER — FuBCHABB-MONEY, &0. 

Source of— 

See Cases under Benamt Transaction — 
{Source op Pubohase-money. 

See Cases under Hindu Law— .Toint 
Family — Presumption and Onus op 
Proop as to Joint Family, 

Suit to recover- 

See Cases under Sale in Execution op 
Dkceee — Settino aside Sale— Uights 
OF Purchasers— Kecoveey op Pur- 
chase-money. 

See Vendor and Purchaser— Purchase- 
money AND other Payments by Pur- 
chasers . . 3 B. L. B., A. C., 363 

[3 B. I*. K., Ap., 49 
5 B. Ii. B., 46 
8 B. Ii. B., Ap., 66 
15 B. Ii. B., 208 

2 Agra, 264 
4 Bom., O. C., 126 

3 N. W„ 886 
3 W. B., 28 

6 N. W., 194 

PUBCHASEB. 

See Mortgage — Sale op Mortgaged 
Property — Purchasers. 

See Parties — Parties to 

MIDABS. 

See Cases under Parties— Parxieb to 
Suits— Purchasers. 

See Cases under Vendor and Purchaser. 


at revenue sale. 

See Enhancement op Rent— Exemption 
PROM Enhancement by uniform pay- 
ment op Rent, &,o.— Proof op uniform 
PAYMENT . B. Ii. B., Sup. VoL, 628 
[I. L. B., 4 Calc., 793 
See Ghatwah Tenure. 

[13 B. L. B., 124 
! Cases under Sale for Arrears op 
Revenue. 

See Sanad . . 6 B. Ii. B., 521 

See Vendor and Purchaser — Purchase- 
money and other payments by Pur- 
chasers , . 15 B. li. B.» 208 

at sale in execution of decree. 

See Attachment— Alienation during 
Attachment . . 9 B. L. B., 180 

See Cases under Lis Pendens. 

See Minor— Liability on Contracts. 

[3 B. Ii. B., A. C., 426 

See Parties — Parties to Suits— Mort- 
gages, Suits concerning— 

[3 B. L. B., O. C., 7 

See Cases under Sale for arrears op 
Rent. 

See Oases under Sale in Execution op 
Decree— Purchasers, Rights op— 

' See Cases under Sale in Execution op 

Decree — Purchasers, Title op — 

See Cases under Sale in Execution op 
Dborkb— Setting abide sale— Rights 
OP Purchasers. 

See Small Cause Court, Mopussil — J u- 
I RiBDiCTioN —M oveable Property. 

[8 B. Ii. B., 508, 612, note 

See Vendor and PuRCHiSEE— P urchase- 

money AND OTHER PAYMBNNTS BY FUB- 

. 2B.Ii.R., A.C.,8a 

Bon& fide— 

See Cases under Limitation Act, 1877, 
ART. 134 (1859, s. 5). 

See Cases under Onus Pbobandi — Hindu 
Law — Alienation. 

See Cases under Vendor and Pub- 
I CHASER— Notice. 

— Charge on share of estate in 
hands of— 

See Co-sHARERS— G eneral Rights in 
Joint Property . 14 B. li. B., 166 

of introduction 
joint family. 

I Oases UNDER Execution op Decree 
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DTORST Of CASKS. 


FXmOBASSB -^continued, 

/See Hikdu Law— Joint Family— Powbus 

OF AlilBNATION BY MeMBBKS— OtHEB 

Mbmbbkb . . I. li. B., 1 AIL, 429 

See Cases under Hindu Law— Joint 
Family— Sale of Joint Family Pro- 
perty AND Rights of Purchasers. 

* - - Execution against previously- 

seized property in hands of— 

See Execution of Degree— Decrees un- 
der Kent Law. 

[1. li. B., 8 Calc., 712 
from guardian. 

See Cases under Act XL of 1858, s. 18. 

See Cases under Guardian - Duties and 
Powers of Guardtans. 

See Cases under Hindu Law — Guardian 
— Duties and Powers of Guardians. 

See Mahomedan Law— (Guardian. 

[3 B. Ii. B., A. C., 423 

from heir of Mahomedan. 

See Cases under Mahomedan Law — 
Debts. 

See Bale in Execution of Decree— De- 
crees against KEPIlBSMNTATiVES. 

[I. Ii. R., 2 Calc., 395 
I. L. B., 4 Calc., 142 

— from members of Hindu family. 
See Cases UNDER Hindu Law— Joint Fa- 
mily — Power of Alienation of Mem- 
bers. 

See Cases under Hindu Law — .Toint Fa- 
mily Sale of Joint Property in 
Execution, and Rights op Puk- 

OHASERS. 

See Vendor and Purchaser — Notice. 

[14 B. Ii. B., 337 

from minor. 

See Limitation Act, 1877. s. 7 (1871, s. 7), * 

[16 B. Ii. B., 357 

from next of kin. I 

See l^ROBATR— O pposition to and Revo- 
cation OF Grant. 

[I,Ii.B.,4Calc., 300 

— having personal knowledge of 

the property purchased. 

/See Specific Performance — Specific 
Performance allowed. 

[9 B. Ii. B., 128 

liiability of— 

See Sale for Arrears of Rent— Effect 
OP SETTING Sale aside. 

[1. Xi. B., 4 Calc., 807 


PU B CH AS£B— continued. 

See Cases under Sale for Arrears of 
Rent — Rights and Liabilities of 
Purchasers. 

See Cases under Sale fob Arrears of 
Revenue— Purchasers, Rights and 
Liabilities of— 

See Sale in Execution of Decree— 
Purchaser, Title of— Certificates of 
Sale . I. Ii. B„ 2 Calc., 141 

of endowed property. 

See Cases under Hindu Law— Endow- 
ment— Alienation OF Endowed Pro- 
perty. 

of equity of redemption. 

See Equity of Redemption, 

[6 B. 1.. B., 880, 460, 460, note 
10 B. X». K., 60, note 

See Cases under Mortgage— Sale of 
M ortg aged Property. 

See Cases under Vendor and Purchaser 
— -Purchase op Mortgaged Property. 

See Limitation Act, 1877, art. 10. 

[1. Ii. B., 1 AIL, 311 

of joint family property. 

See Deoebb— Form of Decree— Posses- 

^^SION . . 1. 1). B.. 1 Bom., 95 

. B., 5 Bom., 493, 499, 605, note 

See Cases under Hindu Law— Aliena- 
tion. 

See Cases under Hindu Law — Joint 
Family— Sale of Joint Family Pro- 
perty IN Execution, and Eight of 
PURC riABEES. 

See Casks under Hindu Law— Mainte- 
nance — Right to Maintenancb — - 
Wn>nw . I, L. B., 2 Bom., 494 

6'pc Casks under Sale in Execution of 
Decree — Joint Property. 

of right, title, and interest of 

widow. 

See Cases under Hindu Law— Widow" — 
Decrees against Widow as rbprk- 
BBNTING THE EsTATK OR PERSONALLY, 

— of rights of holders of frac- 
tional share of estate. 

See Sale fob Arrears of Rent— Incum- 
brances . . 5 B. Ii. B., Ap., 37 

[9 B. Ij. B., 220 

of share of lakhiraj estate. 

See Partition- Jurisdiction of Civil 
Court in Suits respecting Partition. 

[4 B. Ii. B., Ap;, 65 
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PtJKCHASEB— 

— of share of Mahomedan estate. 

See Sale iw Execution oe Deokbe — Da- 

OBEES against Kefbebentatiyeb. 

[Marsh., 509 
I. Ii. R., 2 Calo., 395 
1. 1., R., 4 Calo., 142 
11 C. li. B., 268 

— Order as to defaulting — 

See Appeal — Sale in Execution op De- 

OBEB . . 1. li. B., 1 All., 181 

[8 W. B., 3 
6 W. B,, Mis., 126 
7 W. B., 110 

— out of possession, Assignment 

by— 

See Teanspbr of Property while 
Transferer is out of Possession. 

[I. li. B., 1 Bom., 500 

— Bights of- 
fice Assignment of Chose in Action. 

[ I. Ii. B., 2 Bom., 248 
See Enhancement op Kent— Bight to 
Enhance . I. L. B., 4 Calc., 612 
[W. B., 1864, Act X, 111 
7 W. B., 237 
See Oases under Hindu Law— Aliena- 
tion — Alienation by Father. i 

See Cases under Hindu Law— Joint 
Family— Sale op Joint Property \ 
IN Execution, and Rights of Pur- 
chasers. I 

See Cases under Hindu Law — Widow — 
Decrees against Widow as represent- ' 
jNG THE Estate or Personally. 

See Husband and Wife. • 

[I. Ii. B., 1 AIL, 772 
See Insolvency — Sales for Arrears of 
Kent . . 1. L. B., 1 Mad., 59 

See Lis Pendens. 

I. J.. B., 4 Calc., 789 
7 Mad., 104 
11 Bom., 139 
8 B. Ii. B., 122 : 14 Moore’s 1. A., 181 
8 B. li. B., 474 
I. Ii. B., 8 Calc., 79 j 
See Cases under Mortgage— Sale of 
Mortgaged Property. 

See Right of Appeal. 

[1. If. B., 2 Bom., 248 
See Cases under Sale for Arrears of 
Rent. 

See Cases under Sale fob Arrears ' of 
Revenue. 

See Cases under Sale in Execution of 
Decree — Purchasers, Kights of — 

See Cases under Sale in Execution of 
Decree — Setting aside Sals — Rights 
OF PUBOHASBBS. 


PTTBCBlABBB— ‘ oan^tfifted. 

Suit for share of estate by-— 

See Decree— Form of Decree— Posses- 
sion . . 1 B. L. B., A. C., 65 

Title of— 

See Casks under Sale in Execution of 
Decree— Purchasers, Title of — 

— under execution against assets 

of testator. 

See Parties— Parties to Suits— Mort- 
gages, Suits oonckrning— 

[3 B. L. B., O. C., 7 

with notice. Title of- 
fice Act XL op 1858, s. 18. 

[I. L. B., 2 Calc., 283 

See Cases under Vendor and Purchaser 
—Notice. 

Q 

QTJABBIES, SUIT FOB BENT OS* 
STONE— 

See Rent, Suit for- 

[3 B. Ii. B., a. C., 61 

QUESTION OP PACT. 

See Charge to Jury— Summing up in 
Special Casks . 21 W. B., Cr., 40 

See Privy Council, Practice of— Con- 
current Judgments on Facts, 

See Privy Council, Practice of-— Ques- 
tion OP Fact. 

See Cases under Revision— Criminal 
Cases— Questions of Fact. 

See Cases under Special Appeal- 
Grounds of Appeal— Question of 
Fact. 

QUESTION OP LAW. 

See Appeal to Privy Council— Cases 
IN WHICH Appeal lies— Substantial 
Question op Law. 

[I. L. B., 2 Calo., 228 
^ 1. li. B., 1 Calo., 431 

See Appral to Privy Council — Cases 
IN WHICH Appeal lies— Valuation of 
APPEAL . . 1. li. B., 11 Calo., 740 

— referred to Pull Benoh. 

See Privy Council, Practice of— Prac- 
tice AS to Objections. 

[I. li. B., 1 Calo., 226 

and fact. 

See Charge to Jury — Summing up in 
Special Casks . 8 W. B., Or., 60 

See Privy Council, Pbaotiob of— Con- 
OURRSKT Judgments on Pacts. 

[Lli. B.,lMad„252 
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ftmSSTION OF TITIiB. 

8»t> JuaiSDICTION OP HEVBNTTE COUBIJ— 
Bombay Bboui^ations and Acts. 

[I. Lu B., 1 Bom., 624 

See JtJEIBDIOTION OP Retbntjb Couet— • 
N.-W. P. Kent and Uevende Cases. 

[W. B., 1804, Act X. lie 
1 W. B., 86 
2 Agra, Bev., 9 
8 N. W., 141 
L li. B., 9 Calc., 925 

See Probate — Opposiiton to and Re* 
vocation op Grant. 

• [1. Ii. B., 4 Calc., 1 

See Cases under Bengal Rent Act, 1869, 

8 . 102 . 

See Cases undbe Small Cause Court, 
Mopussil — Jurisdiction -- Title, 
Questions of— 

See Casks under Special Appeal — 
Small Cause Couet Suits— Questions 
OP Title. 

QUESTION PUT BY JUDGE TO JUBY 
AFTER VERDICT. 

/See Verdict OP Jury— General Cases. 

[8 B. L. B., 557 
20 W. R., Cr., 50 
1 C. L. B., 276 
I. D. B., 9 Calc., 63 
I. L. B., 10 Calc., 140 
21 W. B., Cr„ 1 

QUESTION REFERRED TO FUIiD 
BENCH. 

See Cases under IIbfbeence to Pull 
Bench. 


RAILWAY ACT (XVIII OF 1854). 

See Magistrate, Jurisdiction op — Spe- 
cial ACTS— Railway Act. 

[4 Mad., Ap., 9 
6 Mad., Ap., 41 
7 Ma<j^, Ap., 8 
3 Bom., Cr., 10 

8 . 10 . 

See Railway Act, 1879, s. 11. 

[4 Bom., O. C., 129 

See Cases under Railway Company, 

B.U. 

See Cases under Railway Company. 

8. 17. 

See Magistrate, Jurisdiction op — Bpb- 
CUL Acts— Railway act, 

[8 Bom., Cr., 64 


BAIIiWAY ACT (XVIH OP 1864), b. 26. 

See Magistrate, Jurisdiction of— Spe- 
cial acts— Railway Act. 

[8 Bom., Cr., 10 
4 Mad., Ap., 9 

6 Mad., Ap., 41 

7 Mad., Ap., 8 

-I — 88. 26 & 29. — JOut^ of guard , — 

Injury to coolies getting on train when in motion . — 
Where some coolies were employed in assisting a 
ballast train into motion at a railway station, and 
one of them, after pushing the trmn, in getting up 
on the train, or in attempting to do so, fell ami was 
BO injured that he afterwards lost his life, — Held that 
the evidence did not show tliat it was the duty of 
the guard to see that no one got up on the train 
when in motion. Queen ». Flood 

[8 W, R., Cr., 48 

s. 27. 

See J URISDICTION op Criminal Court — 
Offences committed during Journey. 

[1 Mad., 108 

8. 85. 

See Magistrate, Jurisdiction op — Spe- 
cial Acts— Railway act. 

[3 Bom,, Cr., 64 

(XXV OP 1871), 8. 2.— 

XVIII of 185it e. 17, — Uefusal to jirodnee ticket. 
— Fraudulent intention. — Trespass. — Passenger by 
rail. — The plaintiff entered a carriage on tlie 
defendants' railway at Surat with the purpose 
of proceeding to Bombay. By an oversight, and 
without any fraudulent intent, he omitted to procure 
a ticket at Surat. On arriving at Npwsari he ap- 
plied to tlic station master for a ticket to Bombay, 
but was refused ; he w’as, however, allowed by the 
defendants’ servants to proceed in the same train to 
Bulsar, where be again applied for a ticket, and was 
again refused, but was directed by the defendants' 
servants to get into the train and not leave it again. 
At Dhandu he again got out and applied for a ticket 
to tlic station master. During a discussion between 
the plaintiff’s master and the station master, the 
plaintiff, at the direction of his master, re-entered 
the train. Ultimately the station master refused to 
give the plaintiff a ticket, and ordered him to got out 
of the train ; and, on his not complying with this 
order, sent a sepoy, who forcibly removed the plain- 
tiff from the carriage. In an action by the plaintiff 
to recover damages for the forcible and illegal re- 
moval of the plaintiff from the carriage, and for the 
illegal detention of the plaintiff at the station at 
Dhandu, and for the illegal refusal of the defendants 
to allow the plaintiff to proceed in the train to Bom- 
bay, — Meldf 1st, that the latter portion of section 2 
of Act XXV of 1871, amending section 1 of Act 
XVI II of 1854, which provides for ])aj'meut8 to be 
made by peraons failing to producie their tickets when 
demanded by the servants of the company, applies 
only to the case of a jjerson who has received a ticket 
and will not or cannot piDduce it, and not to a person 
travelling without having obtained a ticket with no 
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BAILWAY ACT (XXV OF 1871), B. 2- 

continued, 

intention to defraud; 2nd, thajb tbe absence of a 
fraudulent intention did not make the entry into the 
carriage less unlawful, and conae<juently that the 
plaintiff started from Surat as a trespasser; Srd, 
that the conduct of the railway officials at the 
stations intermediate between Surat and Dhandu, if it 
amounted at all to leave and license to the plaintiff 
to proceed without a ticket, could only operate as 
such until the train stopped at the next station ; 4th, 
that there was no legal obligation on the station 
master to issue a ticket to the plaintiff to enable him 
to proceed from Dhandu. Peatab Daji v. Dombay, 
Baeoba, and Cbntead India Railway Company 
[I. Xi. B., 1 Bom., 26 

8. 21. — Allowing cattle to stray 

on the line, — Fences to line, — On the 10th April 
1874 prisoner’s cow strayed on a railway line pro- 
vided with a fence. On the 13th June following, the 
Government published rules under section 21 of 
the Railway Act Amendment Act, 1871, determining 
what kind of fences should be deemed to bo suitable 
for the exclusion of cattle. On the date of the offence 
there were no such rules. No evidence was offered of 
the state of the fence, and the prisoner was convicted 
solely on his admission that he was the owner of the 
cow. Held that the state of the fences required 
specific ])roof, in the absence of which the conviction 
could not be sustained. Anonymotts 

[8 Mad., Ap., 1 

8 . -Endangering life hg negli- 
gence, — Precaution taken hg others to avoid danger, 
— The prisoner, a servant of a railway company, was 
convicted, under section 29 of Act XXV of 1871, 
of endangering the lives of the persons in a certain 
train by negligence. There was no evidence that the 
safety of any persons in any train had Ixjen endanger- 
ed by his neglet^t of duty. On th(‘ contrary, by reason 
of precautions taken by other persons, any possible 
danger whi<di might have resulted from his neglect 
w^as avoided. Held that h<? could not be convicted 
and punished under section 29 of Act XX V of 1871. 
Queen v. Manphool . . 51N. W„240 

(IV OF 1879), 8. 10. 

See Caeeiees. 

[I. li. B., 10 Calc., 166, 210 
8 . 11 & 

Insurance. — Loss of goods hg railwag company . — 
The term ‘‘ silks in a manufactured state and whether 
wrought up or uotwTOUght up with other materials” 
used in the second schedule of the Kailway Act, 
1879, does not apply to all classes of goods in 
‘wdiich silk may be introduced. A cloth composed of 
silk and cotton thread, one eighth being silk and 
seven eighths cotton, the proportionate value of silk 
and cotton being one to four and a half, does not 
come wdtkiii the meaning of the said terra, Sami- 
nadha Mudali V, South Indian Railway Com- 
pany . . I. li. B., 6 Mad., 420 

2 , — 8, 11. — Ttailwag Actf 1854,'S. 10.-“ 

Silk,-^ Question of fact , — Whether or not cotton 


BAILWAY ACT (IV OF 1879), U-eon. 

tinned, 

fabrics bordered with silk, or having a portion of silk 
otherwise used in their manufacture, are “ silks in a 
manufactured or unmanufactured state, wrought up 
or not wrought up with other materials,” within the 
meaning of Act XVI II of 1854, section 10, is a ques* 
tion of. fact to be decided on the evidence, not a 
question of law to be reserved for the opinion of the 
High Court, under Act IX of 1850, section 55, and 
Act XXVI of 1804, section 7. Semble, — The proper 
test for a Judge to apply in such cases is to deter- 
mine whether or not the value of the silk wrought 
up with other materials is more than half the value 
of the fabric. If it be not, tlie fabric cannot bo con- 
sidered to be silk within the meaning of the Act. 
Lakhmidas Hieaohand V, G. I. P. Railway 
Company ... 4 Bom., O. C., 129 

SB. 17, 31, — Passengernot producing 

season ticket when called upon. — Travelling tviihout 
a ticket . — Order for recovery of fare. — A passenger 
W’ho has obtained a monthly ticket is liable to be 
called upon to produce it at any time on the journey 
which it covers, and if he does not so produce it, he 
is liable under sections 17 and 31 of the Railway Act 
to pay tlie fare for the journey between the stations 
for which his ticket was issued. The order under 
section 3 1 in case of his refusal to pay it, should be 
one merely for recovery of the amount due as the 
fare, and not an order to pay such or any other 
sum as if it were a hue. A passenger who has such 
a ticket which is still in force and in his possession, 
cannot be said to be travelling without a ticket with- 
in the meaning of section 31, merely because he does 
not hap])en to have tbe ticket with him, and therefore 
cannot produce it when called upon to do so. IN 
THE MATTEE op THE PETITION OF BUSICIN. IN 
THE MATTEE OP THE PETITION OP ThOMAB. HABT 
V. Bubkin. Haet V, Thomas 

[I. L. B., 12 Calc., 192 

8 . 26. — Visohedienoe of rule.— Ac- 
cident, — Liahifilg. — Liability to conviction under 
section 26 of the Railway Act, 1879, arises not 
from the consequences directly referable to the 
breach of the rule, but because of the danger which 
the breach of the rule entails. Snell v . (iuBEN 

[I. Ii. B., 6 Mad., 201 
I RAILWAY COMPANY. 

See CONTEACT— PeIVITY OP CONTEACT. 

[17 W. B., 240 
18 W. B., 146 

See Municipal Tax . 9 Bom., 217 

See NBaLioENCB . . 9 W. B., 78 

[I. L. B., 1 All., 60 

See Principal and Aoent— Liability 
OP Principal . I. L. B., 6 Bom., 871 

See Cases under Railway Acts. 

X. liiability for nuiBanoe caused 

by Statutory powers. — Peng. Peg. I of 

1H24.—Act XLIl of 1850, — Land taken for public 
purposes. — Suit for injunction to lestratn nuisanos 
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BAHiWAY company.— L iability for 
nuiianoe oaiised by wOTlsM--oontinued, 

—The plaintiffs, the owners and occupiers of a house 
and premises in Howrah, sued for an injunction to 
restrain a nuisance caused by certain workshops, 
forges, and furnaces erected by the defendants, and 
for damag(is for the injury done thereby. The de- 
fendants were a railway company incor|3orated 
under an Act of Parliament for the purpose of niak- 
ing and maintaining railways in India, and by an 
agreement (entered into under tlieir Act of Incorpor- 
ation) between them and the East India Company, 
they were authorised and directed to make and main- 
tain such railway stations, offices, machinery, and 
other works (connected with making, maintaining, 
and working the railways) as the East India Com- 
pany might deem necessary or expedient. The work- 
shops complained of were erocteil in 1867 under the 
sanction of the Bengal Government on land pur- 
chased hy the Government in 1854 for the purposes 
of the railway under Regulation 1 of 1824 and Act 
XIilI of 1850, and which hml been made over to the 
defendants. Jtfdd^ a nuisaiu'e having been proved to 
exist,— that is to say, such annoyance as materially 
interfered with the ordinary comfort of human exist- 
ence in the house*, and cruised sensihlc injury to the 
prop<n*ty, of the plaintiffs, the defeudanis could not 
plead laches or acquiescence on the plaintiffs* part, 
as, upon the plaintiffs complaining in May 1870, the 
defentlants had admitted tliat there was a nuisance, 
and hiwl up to June 1871 made various efforts to 
abate it. Nor could the didendants escape liability 
on the ground that the nuisance had been caused by 
them in the*, reasonable exercise of powers conferred 
upon them by the Legislature. An iiijuncti<>n was 
granted restraining tlie defendants, and lilKjrty to 
apply was rest*rved in the deeree. On a motion by 
the defiuidanlH, supported by an affidavit showing the 
alterations which they proposed to make with the 
view of abating the nuisaiuH*, and alleging that a pe- 
riod of three inouths was required to carry out tliese 
alterations, and that a refusal to grant this time 
would necessitate the closing of the coinpany*8 work- 
shops, and would occasion great ineoiivenienee, the 
Court granted the time asked for, on the conditions 
that the defendants paid the costs of the application, 
and did all they possibly could in the meanwhile to 
prevent annoyance to the plaintiffs. Kaj Mohun 
Bose v. East Indian Railway Company 

[10 B. Xi. B., 241 

Fire caused by spark from 

_ -Action for damages. — Negligence. — Sta- 
tntorp powers . — The East Indian Iliiilway Company 
was incorporated under 12 and 13 Victoria, Cap. 
XCIll, “ for the purpose of making and constructing, 
woi'kiug and maintaining** the East Indian Railway, 
including all necessary, acccBsary, or convonieut ex- 
tensions, branches, &c., as might be agreed upon 
between the Railway Company and the East India 
Company; and by agreement between the Railway 
Company and the East India Company, dated l7th 
August 1849, the Railway Company was ** authorised 
and directed to make and maintain such stations, 
offices, machinery, and other works and conveniences 
eonneeted with the making, maintaining, and work* 


BAILWAY COMPANY.— Fire oaused by 

spark from engine— continued. 

ing the railway,** and “ to provide a good and suffi- 
cient working stock of engines, carriages, and other 
plant and machinery for working the said railway.'* 
The plaintiff was the owner of a piece of land adjoin- 
ing the railway line at Kharmatta, a station on the 
Chord Line of the Company's railway, on which land 
was erected a bungalow, with stables and out- houses 
adjoining. In an action brought by the plaintiff 
against the Railway Company to recover compensation 
for damages occasioned by a fire caused hy a spark 
from one of the engines of the Company, the plaint 
alleged want of due care on the part of the defend- 
ants in the management of the line hy allowing dry 
grass of too great a length to remain on the railway 
banks, and in driving their engines along the line 
without due precautions being taken to prevent the 
expulsion of sparks. Held that the defendant Com- 
pany was authorised to run locomotive engines on the 
lines of railway constructed by the Company under 
the statutory pow^ers given to it, and, therefore, the 
Company was not liable for damage caused in work- 
ing the line under such statutory powers, without 
proof of ncgligencts. Held, also, ou the evidence, that 
neither in the construction of their engines, nor in 
the comlitioii of the railway banks, was any negli- 
gence shown oil the part of the Company. Ualpoed 
V. East Indian Railway Company 

[14 B. L. B., 1 

See also Madbas Railway Company v. Zemindar 
OF Caevbtinagabam 

[14 B. L. B., 209 : 22 W. B., 279 
L. B., 1 1. A., 364 

3, Liability of company. — Loss 

oj articles not declared or insured. — Liability 6e- 
tween arrival and deli very — A railway company is 
not liable for non-delivery of articles s\>ecitied in sec- 
tion 10, Act XV III of 1854, the value of which has 
neither been declared nor insured. The protection 
conferred by that section extends till such lime as 
the consignee takes delivery, and does not terminate 
on the arrival of the articles at their destination. 
Illoob Khistkiaii V. Great Indian Peninsular 
Railway Company. Illoob Keistniah v. Madras 
Railway Company . . I. L. B., 2 Mad., 310 

4;, Jlailway Act, 18543 

s. 10. — Declaration of nature of goods. — Silver . — 
Loss by criminal act of company* s servants. — Sec- 
tion 10 of the Railway Act, which provides that no 
railway company shall in any case be answerable for 
loss or injury in respect of gold, silver, and other 
excepted articles delivered for carriage, unless the 
conditions of that section are fulfilled, applies whore 
the loss has been caused by the criminal acts of tha 
company’s servants. Semble,—lt, after declaration 
made hy the sender of an excepted article entitling 
the railway company to receive an increased charge, 
the goods are carried at the ordinary rates, the sender 
would be entitled to recover in case of loss. The 
conditions of section 10 are not fulfilled by the sender 
merely giving an account of the quantity and de- 
scription of the goods delivered for carriage when 
required to do so by the hooking elerk. To establish 
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BAIIiWAY COMPANY, — LiabiUty of 

company — continued, 

the liability of the railway company in the case of 
excepted articles, the declaration required by section 
10 must be made in such a manner as to intimate 
that the sender invites the company to undertake the 
special risk and is willing to pay the special rates. 
Yenkataohala t>. South Indian Railway Com- 
pany . . . . 1. li. R., 6 Mad.» 208 

6, NeffU(fence. — Lia- 

hiliti/ for injury. — Act XVllI of 1854^ s. 11. — A 
railway company is liable for injury sustained by 
goods committed to their care, if they have been guilty 
of gross negligence. Assam Tea Company v. East 
Indian Railway Company . Bonrke, O. C,, 39 

6. Damage done not 

covered hy risk note . — Onus prohandi.-^ A company, 
though protected from certain risks by a risk note, 
is not absolved from all, liability or able to impose on 
the consignor the burden of proving that the loss or 
non-delivery of the goods was caused by some default 
not covered by the risk nf)tc for which the company 
is liable. Suntokh Rai v. East Indian Railway 
Company 2 Agra, 200 

7. Liability of com- 

pany . — Carriers of goods. — Act XVIII of 1854^ s. 
11.-- Negligence. — The East Indian Railway Com- 
pany (cannot, under section 11 of Act XVIII of 1854, 
limit their rcsiwnsibility as carriers in n'spect of 
ordinary goods so as not to be liable for loss or injury 
caused by gross negligence or misconduct, tbough 
possibly they may, with the consent of Goveriiniciit, 
limit their liability by contract or notice for loss 
arising otherwise than by gross neglect. East In- 
dian Railway Company r. .Ioudan 

[4 B. L. R., O. C., 97 : 14 W. R., O. C., 11 

0, — Carriers. — Jusuffi- 

ctency of evidence . — The consignees of two bundles 
of cow-hides which had been carried hy a railway 
company having refused to take delivery on the 
ground of shortness in the number of pieces, the 
railway company pleaded that they were not in- 
debted, as they had contracted to carry such and such 
a number of bundles, and had done so. The bills of 
lading showed so many bundles said to contain such 
a number of pieces. The company also contested the 
plaintiff^s enumeration of pieces. Held that the 
railway company was not liable, there being no evi- 
dence that the bundles bad been broken or the hides 
counted by pieces. Schlabffer, Putz, & Co., v. 
Eastern Bengal Railway Company 

[21 W. R., 380 

0, — ~ Carriers. — Evi- 

dence. — Burden of proof of negligence. — Misde- 
scription of goods. — Act 111 of I860 (Carriers 
Act), s. 9.— Act XVIII of 1854, s. 11.— The plain- 
tiff caused to be delivered to the defendants, for car- 
riage from Bombay to Oojein, certain goods, among 
which were twelve bags of sugar-candy. His agent, 
when signing the consignment note at the railway 
atation, erroneously, but without fraudulent intent, 
stated the contents of the twelve bags to be alum, for 
which a lower freight was charged % the defendants. 


RAILWAY COMPANY. — IilabUity of 

eompSinj— continued. 

The railway clerk received the goods and gave a re- 
ceipt note, on which the following condition was 
printed ; ** 'Hie company give notice that they are 
not responsible for loss or damage arising from fire, 
the act of God, or civil commotion.’* In the course 
of the journey a fire broke out in the train, and a 
large portion of the plaintiff’s goods, including ten 
bags of the sugar-candy, was destroyed. In an action 
for damages for non-delivery (1), under the 
provisions of section 9 of the Carriers Act (HI of 
1865), the burden of proving negligence on the part 
of the defendants did not rest upon the plaintiff, not- 
withhtandiug the condition in the receipt note; (2), 
the misdescription, by the plaintiff's agent, of the 
twelve bags of sugar-candy as alum did not exonerate 
the dtifendauts from all liability to the plaintiff in 
respect of these bags. The plaintiff, however, was 
only entitled to recover, in respect of the ten lost 
bag-8, the value of alum only, and not sugar-candy; 
while the defendants, on the other hand, could not, in 
respect of the said ten bags, charge freight as for 
sugar-candy. Isuvardas Gulaschand v. G. L P. 
Railway Company . I, L. R., 3 Bom., 120 

10. Act XVIII of 

1854, ss. 11 and 43. — Carriers. — The defendants hav- 
ing made arrangements with the Madras Railway 
Company for the through carriage of goods, received 
from the plaintiff’s agent at I’oona thirty bags of 
jowari to be conveyed tlience to Bellary and delivered 
to the plaintiff’s agent there. The “ goods consign- 
ment note,” which was signed by the plaintiff’s agent 
at Poona, contained the following condition, of which 
he had due notice: “The Company receive goods 
for conveyance to stations on other railways with 
which they have uiadi^ arrangements to book through, 
subject to the rules and regulations and rotes and 
fares of the respective companies over whose lines the 
goods may pass.^* On reaching Raichnre the bags of 
jowari were transferred from the defendants’ waggon, 
in wliich they had left Poona, into a waggon of 
the Madras Railway Company. One bag was subse- 
quently lost; but the remaining twenty-nine arrived, 
and were unloaded in good condition at Bellary on the 
19th September 1877. No steps were taken, either 
by the defendants or by the Madras Railway Com- 
pany, to give information of the arrival of the hags to 
the con.signee, and he never received them. The 
plaitiff sued to recover their value. The defendants 
pleaded, (1) that, under a rule of the Madras Railway 
in force at the time of the making of the contract 
between the plaintiff and the defendants, delivery was 
complete the instant the bags were unloaded at 
Bcllary; and (2) that the plaintiff’s agent at Bellary 
did not apply foj* the goods, but allowed them to 
remain in the station-yard until they became rotten 
by rain and were destroyed by order of the Collector 
some time in November. The Madras Railway 
Company had issued a public notice of the above rule 
in the following terms : “ The Madras Railway Com- 
pany hereby give public notice that they will not be 
responsible for loss of, or damage to, grain after it 
has been unloaded from the Company's waggons/’ 
The defendants sought to incorporate this notice 
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EAUiWAT COMPAmr.-LlabUity of 

oompany — continued, 

into their contract with the plaintiff hy virtue of the 
condition printed in their “ goods consignment note.” 
Meld that the said public notice afforded no pro* 
tectlon to the defendants, on the ground that it was 
invalid as a regulation for non-compliance with the 
provisions of section 43 of Act XVIIl of 1854, 
inasmuch as it had not been sanctioned by the Local 
Government, and had not been posted up at all the 
stations of the Madras line of railway ; and that it 
could not otherwise be binding against the plaintiff, 
as neither the plaintiff nor his agent were shown to 
have had any knowledge of it at the time of entering 
into the contract with the defendants. 

Whether, if the plaintiff or his agent had such know- 
ledge at the time of making the consignment, the 
notice would have constituted such a stipulation as to 
contravene section 11 of Act XVIIl of 1854, or 
whether it might be read together with that sec- 
tion, and treated as effectual, except so far as its 
operation would he limited in its scope by that sec- 
tion. Heldf also, that the arrival of the gi'aiii at the 
station of destination (Hellary) having been proved, the 
burden of showing that the goods were rca<iy for de- 
livery to the plaintiff for a reasonable time after 
such arrival lay on the defendants, although no proof 
had been given of any application for delivery by 
the plaintiff within a reasonable time. It is tbe 
duty of a railway company to kec^p goods, which have 
reached the station of their destination, ready there 
for delivery until the consignee in the exercise of due 
diligence can call for and remove them, and it u* the 
duty of the consignee to call for and remove them 
witnin a reasonablts time. Semhle , — The object of 
section 11 of Act XVIIl of 1854 is to preclude 
railway companies from being able by any stipula- 
tion to escape from liability for loss or injury to 
g(K>(ls caused by the gross negligence or miscfuiduct 
of their agents or servants. StJEUTfiAM Hhaya o. 
G. I, P. llAiLWAY Company 

[I. Ii. B., 8 Bom., 86 

IL ' Carriers, Liahi* 

lity of, — Contract Aet (IX of 1872), ss. 151, 152 . — 

Ak XVIIl of m4.--Act III of 

English common law rule, under which common car- 
riers are held liable as insurers of f^mds against all 
risks except the act of God or the King’s enemies, is 
nt/t now in force in India. In oases not met hy the 
special provisions of the Act relating to railways and 
carriers, the liability of carriers for loss or <laimige to 
goods entrusted to them is prescribed by sections 151 
and 152 of the Contract Act (IX of 1873). The 
plaintiff’s goods were being carried in a train of 
the defendants from Nandgaon to Egatpuri. Dur- 
ing the journey the train was plundered by r obbers, 
and the plaintiff’s gtwds were stolen. Meld, the de- 
fendants were entitled to the benefit of section 162 of 
the Contract Act, and should be permitted to give 
evidence tluit the robbers of the plaintiff’s goods 
wei*e not the servants or agents of the defendants, 
and that the dtd’endants (hy their servants and 

T nts) took as much care of their goods as a man 
ordinary prudence would, under similar cirenra- 
i, take of his own goods of the same bulk. 


BAILWAY COMPANY. — Liability of 
oompany — continued, 

quality, and value as the goods in question. Kir- 
VBBji Tulsidas v, G. I. P. Railway Company 

[I. L. B., 3 Bom., 109 

12. Interchange of 

traffic between two railway companies. — Agency . — ■ 
When two railway companies interchange traffic, 
goods, and passengers with through tickets, rates, and 
invoices, payment btsing made at either end and pro- 
fits shared by mileage, the receiving company, by 
granting a receipt-note for goods to be carried over 
and delivered at a station of the delivering company’s 
line, does not thereby contract with the consignor 
of the goods as agent of the delivering company. 
Kaleb Kahu Rum Maiqbaj n, Madeas Railway 
Company . . . I. L. B., 8 Mad., 240 

BAILWAY BBOEIPT: 

See CONTEAOT— Bebaoh op Contbact, 

[8 B. L. B., 681 

BAJ, SUCCESSION TO~ 

See Hindu Law — Alienation — Rb- 
STEAINT ON ALIENATION. 

[I. L. B., 8 Calc., 199 

See Hindu Law — Custom— Inheritance. 

[3 B. L. B., P. C., 13 
9 B. L. B., 810, note 
6 W. B., P. C., 1 ; 2 Moore’s I. A., 344 
2 W. B., 232 
W. B., P. B., 97 
I. L. B., 1 Clac., 186 

Bee Cases undeb Hindu Law — Inheeit- 

ANCE — IMPAETIBLE PeOPEETY. 

BAPE. 

See Sentence — Qbnebal Cases. 

[6 W. B., Cr., 59 

See Sentence— Teanspobtation. 

[1 B. L. B., A, Cr., 5 

L Consent.— through fear 

of wry.— Sexual intercourse hy a man with a 
woman without her free consent — i.e., a consent ob- 
tained without putting her in fear of injury — 
amounts to rape; aud the Judge should leave the 
question to the jury, and not direct them to find 
that the w'oman’s consent after a considerable struggle 
renders the charge of rape nugatory. Queen v, 
Akbae Kazbe . . . 1 W. B., Cr., 21 

2 , Attempt to commit rape. 

— Indecent assault, — Penal Code, ss, 354, 375, and 
511.— An indecent assault upon a woman does not 
amount to an attempt to commit rape, unless the 
Court is satisfied that there w'as a determination in 
the accused to gratify his passions at all events, and 
in spite of all resistance. £eg. v. Lloyd, 7 C. ^ 
P., 318, followed. Empbess r. Shankar 

[L L. B., 5 Bomli 403 
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RASHNESS. 

See Culpable Homicide. 

[LIi. B.,4Calo., 764., 816 
7 Mad., 119 

I. Ii. R., 8 All., 697, 776 
I. L. R., 6 All., 248 


BATIPICATION. 

See Company— P owBBS, Duties and Lia- 
bilities OF DlBKCrOTiS. 

[I. I*. R., 8 Calc., 280 
See Guabanteb . 1. 1j. R., 6 Calc., 421 
See Cases undee Gdaedian — Ratifica- 

TI(»N. 

See Hindu Law— Alienation — Aliena- 
tion BY Father . . 2 Bom., 801 

See Master and Servant. 

L2 B. L. R., O. C., 140 
See Cases under Principal and Agent 
— Ratification. 

1, Doctrine of ratification. — 

Criminal case, — The doctrine of subHequeiit. ratill- 
catioii does not apply in a criminal case. Ueo. v , 
Rama bin Gopal . . . .1 Bom., 107 

2. Delay in repudiating con- 

tract. — Consent . — Where a party t<» a contraict sockH 
relense from its obligations, on the ground tliat, for 
some reason or anotlu'r, he is eiitilled to ropmliate it, 
he must assert this right as soon after l)o(5umiiig aware 
of it as he reasonably can. Long inaction unarcouiit- 
cd for must lie held in e(£uity to bo a ralifi<*atioii of 
the eoutract. IsuAN Ckunder Mojoomdak v . Sree- 
KANT Nath . . . .9 W. R., 110 


3, Delay in repudiating act of • 

agent. — Agent acting contrary to authority of 
principal. — Where the ])ropnctors of an estate, on 
being informed by their agent of a proposition to ob- 
tain a lease of the jiroperty, refused their consent, 
and the agent notwithstanding gave the apjilicant 
an amuldustuck to enter npon the jiroperty as lessee, 
and gave no notice at llie time to the projirietors, 
but subso(jiieiitly informed them of it,’— Held that 
the proprietors were not under obligation to take 
early steps to disavow the act of their agent, and 
their not doing so did not amount to ratitication of 
his act. Muhbool liuKSH v, Suheedun 

[14 W. R., 378 

READINESS AND WIDDINGNESS. 

See Contract — Conditions Precedent. 

[3 Mad., 126, 209 

See Contract— Contracts foe Govern- • 
MENT SbOUBITIBS OR SHARES. 

[I. D. R., 9 Calc., 791 
3 Bom., O. C., 79 
1 Ind. Jur., N. S., 17 
2 Bom., 260, 267, 272 :2nd Ed., 246, 258, 258 

See Contract Act, s. 51. 

[1« D* B«, 4 Oalc., 252 


REASONABLE AND PROBABLE 
CAUSE. 

See Arrest— Civil Arrest. 

[J. L. R., 4 Calc., 588 
See Champerty . I. L. R., 2 Calc., 283 
[13 B. L. R., 680 
See Defamation . . 2 Agra, 87 

Malice . , . 2 N. W., 358 

[4, N. W., 42 

See Cases under Malicious Prosecu- 
tion. 


See Promissory Note— Asstonment of 
and Suits on— . 17 W. B., 201 
See Registration Act, 1877, s. 17. 

[I. L, R., 2 Bom., 489 

See Stamp Act, JSdf), sou. JI, cl. 7. 

[I. L. R., 4 Calc., 829 

iS'ee Stamp Act, 1861), son. II, cl. 11. 

[23 W. R., 408 

See Stamp Act, 1879, s. 61. 

[I. L. R., 8 Mad., 11 

See Stamp Act, 1879, son. I, art. 52. 

( T. L. R., 6 All., 258 
L L. R., 11 Calc., 271 

— of consideration, Acknowledg- 

ment of-- 

See Registration Act, 1877, s. 17. 

[1. L B., 1 Bom., 190 

— of mortgage-debt, Memorandum 

of— 

See Registration Act, 1877, s. 17. 

[I. L. R., 1 Bom., 197 


— for sums paid on bond hypothe- 
cating immoveable property. 

See Registration Act, 1877, s. 17. 

[I. L. R., 1 All., 402 

for rent. 

See Cases under 15 videnoe — Civil 
Cases — Rent Receipts. 


Refusal to give— 

See Stamp Act, 1879, s. G4. 

[I. L. B., 9 Bom., 27 


Fl‘Rf5’ETVER. 


See Administration. 

[I. L. R., 10 Calc., 718 


See Appellate Court— Objection taken 
first time on Appeal— Special 
Casks— Parties . . 12 W. B., D7 


Order as to— 

See Appeal- Recki vk rs. 

[I. L. R., 6 Bom., 46 
1. L. B., 7 Calc., 719 
1. L. R., 6 Mad., 856 
1 Mad., 129 
6 C. L. R., 467 


7 M 


IV 



( 4718 ^ 


D101SST Of CAiSBS. 


( 4714 ) 


l^ffCSSyn^-^eoniinved 

Order on, to sell. 

See Attachment— S iTBJEOTfl or Attach- 
ment —* Peopkbty AND InTBEBBT in 
PROPEBTY OP TAEIOUB KINDS. 

B.,lCalo.,403 

Power to appoint-— 

See Small Cause Court, Mofussil— 
Jubisdiotion—Beokiter. 

[1. Xi. B., 2 Bom., 558 

L Appointment.— 

out of juriediciion of H'igh Court.~--l^oioer of 
Migh Court, -^Quare, — Whether the High Court 
at Calcutta can appoint a receiver of property situ- 
ate at Bombay. Ismail Hadjeb Hubbeb v. Maho- 
med Hadjeb Joobub. liouiHA Bxb V , Mahomed 
Badjeb Joobub 

[18 B. L. B., 01 : 21 W. B., 803 

2* — Pending suit, — It 

is not a matter of course, but when the circum- 
stances are such that a special case is maile out, the 
Court will appoint a receiver, pending litigation to 
set aside probate. Joykallf Haber v. Shib Nath 
Chattbrjee .... Bourke, Test, 6 

S. - Power of Prin- 

eipal Sudder Ameen, — Semhle^-^A. Principal Sud- 
der Ameen cannot, like the Court of Chancery, ap- 
oint a receiver in [a case where the defendant has 
ept the plaintiff for a considerable time out of as- 
sets to which he is jointly entitled with the defend- 
ant. JoxNARAiN Oesreb u. Shibpebshad Gbkrre 

[6 W. B., His., 1 

4. . ■ . — — Grounds for 

pointment. — Oivil Procedure Code, 1882, e. 503 . — 
Waste hg Mindu widow. — The powers conferred by 
Bection 603 of the Civil Ihrocedure Code are not to be 
exercised as a matter of course, and it is not a reason 
for allowing an application for the appointment of a 
receiver that it can do no liarm to apjwint one. The 
discretion given by that section is one that should he 
used with the greatest care and caution. Ikcause a 
plaintiff in his plaint makes violent and wholesale 
charges of waste and malversation against a defend- 
ant in possession of property as executor under a will 
or as the tenant for life, and upon this basis applies 
for a receiver to be appointed, it is not a necessary 
consequence that such appointment should he made. 
JBeld in this case, where the sons of a Hindu widow, 
in possession of her husband’s estate under a will, 
sued their mother, as reversioners under the will, for 
possession of the estate, on the ground of mismanage- 
ment and waste, and on the same grounds applied 
for the appointment of a receiver under section 603 
of the Civil Procedure Code, that a receiver bad been 
apiwintcd on insufficient grounds. Prosonomoye 
Heti V , Beni Madras Kai . I. li. B., 5 Alb, 556 

5. — , Power ofSuhordu 

muteJudge.^CimlProcedureCode, 1877, ss. 503, 505. 
—A Subordinate Judge, if he has good grounds, may 
decline to appoint a receiver even after he has 
received the necessary authority from the District 


BBCBIVBB.— Appointment— 

Judge under section 605 to do so. Gossain Dulmtr 
Puri «. Tbkait Hetnarain . 6 C. L. B., 467 

0 ^ — Receiver in suit 

for arrears of rent and ejectment. — Beng. Act 
VIII of 1869, se. 23, 62. — Civil Procedure Code 
{.Act XIV of 1882), se. 503, 60d.-~ Although, having 
regard to the provisions of sections 23 and 62 of 
Bengal Act Vlll of 1869, section 603 of the Civil 
Procedure Code would not apply to a suit brought 
under Bengal Act VIII of 1869 merely for arrears 
of rent, there is no provision in that Act which 
excludes the operation of section 603 when a suit is 
brought for recovery of the tenure itself. When, 
therefore, a suit was brought under Bengal Act 
VIII of 1869 for arrears of rent and for ejectment 
of the defendant, —ATc/d that a receiver of the rents 
and profits of the tenure might properly be appointed 
under the provisions of section 503 of the Civil 
Procedure Code. Kabtic Nath Pandt w. Padma- 
SiNGH • , I. Ij. B., U Calc., 496 

7, Civil procedure 

Code, 1882, s. 503.— ’Appointment of receiver after 
decree,— In a suit brought in 1880 by the widow of 
a deceased ))artner to wind up a partnership, the sur- 
viving partner was prohibitwl by tlm Court, at tlic 
instance of the plaintiff, from collecting debts due to 
the firm j but leave was given to apply for the reco- 
very of debts which might become barred by limita- 
tion, After decree, on the application of the plain- 
tiff, a receiver was appointed under 8e(;tion 603 of the 
Code of Civil Procedure to collect outstanding debts 
for the purpose of executing the decree. The re- 
ceiver having sued in 1883 to recover a debt which 
was due to the firm in 1879, the suit was dismissed, 
on the ground, among others, that the appointment of 
a receiver after decree was ultra vires. Held that 
the appointment of the receiver was valid. Shunmu- 
GAM V. MoiDiN . . I. li. B., 8 Had., 229 

0 , Beoeiver of High Court. — 

Position of. — Bight to sue and defend suits. — The 
Receiver of the High Court does not represent the 
estate for which he is receiver, hut is merely an officer 
of the Court, and as such cannot sue and be sued, 
except with the permission of the Court. Miller 
V . Ram Ranjan Chakravarti 

[LIi.B.,10 Calc., 1014 

9. — — ■ ' Position and func^ 

Hons of — Parties. — Suit for specific preformance . — 
The receiver in a suit is nothing more than the baud 
of the Court for the purpose of holding the property 
of the litigants whenever it is necessary that it 
should be kept in the grasp of the Court in order to 
preserve the subject-matter of the «n\i pendente Hie ; 
and the possession of the receiver is simply the 
possession of the Court. He has no personal rights 
in the property, nor ORn he take any steps with 
regard to it without the sanction of the Court, If 
it is necessary for him to take action of any sort, 
he should he put in motion by the Court on the 
application of the parties to the suit ; and whatever 
he rightly does with regard to the property, ho does 
simply as the agent of the owners of the property. 
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continued* nued. 


Where the receiver in a suit had, by order of Court, 
sold certain property in the suit, and had executed the 
contract of sale in his own name, a plaint praying for 
specific performance against the purchaser for refus- 
ing to complete the contract was admitted i\dth the 
receiver as co-plaintiff, he having obtained leave to 
BUG. WiLKiNSOK o. Ganoabhab Sibeab 

[6 B. L. B., 488 

3.0. — 'Right of suit as 

receiver and right to possession of property, — Rule 
of Supreme Court, — In a suit by K, against B, and 
others, the Supreme Court ordered that the estate of 
R. (deceased) should be applied to the payment of his 
debts, legacies, Ac., and appointed a receiver of the 
rents and profits of his real property. It also ordered 
the defendants and persons claiming through them 
to give up to the receiver such of the real property 
as might be in their possession. Subsequently, in 
the same suit, the High Court declared that K, was 
entitled to a moiety of the estate of R, after pay- 
ment of costs and legacies, and directed the estate to 
be sold and the proceeds brought into Court. After- 
wards the Rccieiver brought a suit in his own name 
against R, and one 8,^ alleging that, though the pro- 
perty had been decreed to K, and himself jointly, yet 
K, had, by collusion, obtained sole possession of it, 
and that, in execution of a money-decree against her, 
it had been sold to 8. Meld that, as Receiver of the 
High Court, plaintiff had no title as of right against 
8, to the immediate possession of the property, and 
no right to sue in another Court in his own person to 
receive possession thereof. The rule on the Original 
side of the Court, taken from the practice of the 
English Court of Chancei*y, is not to compel a party 
to a suit to give up to the receiver possession of 
property unless an order of Court to that effect has 
previously been made upon him ; the proper course 
being by proceedings in Court to fix an occupation 
rent, and to order the party in possession to pay the 
aame, Rak LocKU2f SiBCAB o. Hooa 

[10 W. R., 480 

Power of receiver.— Power 
to question title of third party, — A receiver appointed 
by order of the Supreme Court can only sue for pos- 
session, and has no right to question the title of a 
third party in a suit with respect to the property 
put under his management, Dinobath Seeemonbe 
V. Hooa • • • • .2 Hay, 395 

12. — — - CKvil Rroceedure 

Code, 1882, s* 503, — Right to sue. — A zcmiiidari was 
attached in execution of certain decrees against the 
zemindar, and the plaintiff was appointed receiver 
with full powers, under section 603 of the Code of Civil 
Procedure, to manage the zemindari. Before the 
appointment of the receiver, the zemindar had expend- 
ed certain sums at the defendant’s request to repair 
a tank for the irrigation of lands held by them in 
common with him. This suit was brought to recover 
the sum so expended. It was objected that the 
receiver could not maintain the suit on the ground 
that the sum sued for was neither the subject of a 
suit against the zemindar nor property attached in 

IV 


execution of a decree against him. JSeld that tlie 
receiver could minntain the suit. Sundabaic v, Sait- 
, kaba • . . . . L L. B., 9 Hiui, 884 

18, ^ ■ ' ' Powers (f re* 

eeiver pending final decree,— A receiver appointed by 
the Court in a civil suit with the object of preserving 
property and keeping it within the reach of the Court 
until a final decree can be made, can but exercise 
at the utmost such powers and rights over the pro- 
perty as the parties to the suit turn out to be pos- 
sessed of when their rights are finally determined. 
In the mattbe oe the petition op Teil & Co. 
Tbil & Co. V. Abdool Hyb . . 19 W. R., 87 

14, Civil Procedure 

Code, 1882, s. 503 . — In 1879 a zemindar granted a 
lease of part of the zemindari for twenty years, 
reserving a rent of H,18,000 per annum. In 1881, 
the zemindari having been attached by a creditor, 
the zemindar granted a new lease in perpetuity 
in lieu of the former lease, reserving a rent of 
B12,000 a year. A receiver of the zemindari having 
subsequently been appointed with full powers under 
the provisions of section 603 of the Code of Civil 
Procedure, sued the lessee to recover rent at the 
rate reserved in the first lease from 1881. Meld 
that the receiver was entitled to recover the rent 
claimed. The provisions of section 503 of the Code 
of Civil Procedure were intended to declare that 
the receiver, in respect of all property which was or 
could he attached, had the powers of the owner as 
they existed at the time the property was brought 
under the orders of the Court by attachment, pro- 
vided that they have not ceased by operation of law. 
Qopaiabaiii V. Sanyaba • 1. L. B., 8 Mad., 418 


15 . Parties to conveyance.— 

hy receiver under order of Court . — Where certain 
property, the subject-matter of a suit, in which the 
Court Receiver had been appointed receiver, was sold 
in pursuance of an order of Court made by consent of 
parties , — Meld that an application by the Court Re- 
ceiver for an order that the purchaser do complete 
the purchase according to the conditions of sale 
must be refused as not being made in proper form. 
A sale of property under an order of Court by a 
person appointed receiver in a suit is not a sale by 
the Court. The fact that such person is the Court 
Receiver does not place him in a different position. 
When the receiver sells under such an order, it is 
necessary that he, being in possession of the property, 
should he a party to tlio conveyance. Chanbba 
Nath Biswas o. Biswahath Bwwas 

TA TC T. T}.. AQQ 


10 . Mode of questioning acts. 

of receiver, — Seiture of property hy Colleoior as 
Where property is seized and retained by a 
Collector in his capacity of receii^er, his acts cannot 
be disputed by way of motion to discharge or get rid 
of the attachment. Bxssbbsubbb Bbbia v. Soon- 
BAX Doss • • , ♦ 15 "W. R.# 847 

7 M 2 
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17 , Firm in handB of receiver, 

Clatos on. — Civil Procedure Code, 1877, 505.— 

Management of hunnese hy receiver, — Claim hy 
eervant for frior arrears of wages on assets of firm, 
*— A servant of a firm, the business of which is being 
managed by a receiver appointed under section 508 of 
the CVxle of Civil Procedure, 1877, has no preferen- 
tial claim over the attaching creditor on the assets of 
the ftrm for wages duo before the appointment of the 
receiver. Shoet v, I^iokbeino 

[Lli. B., 6 Mad., 138 

BBCITALS IN DOCUMENTS. 

See Contract— C oNSTKuoTioN or Con- 
tracts . . 1. li. R., 2 Mad., 289 

See Evidencb — Civil Casks— Recitaib 
IN Documents. 

See Onus Peohanbi— Documents eblat- 
ING TO Loans, Execution of and Con- 
BIDBEATION FOE, &C. • 8 W. R., 216 

19 W. B., 149 
4 B. L. B.. P. B., 64 
10 W. B., 407 
[1B.L. B., A.C.,92 

BECOGNISANCB TO APPEAR. 

1 , Case made over to police for 

investigation, — Criminal Procedure Code, 1861, 
s, 151. — particulars of recognisance. — In a case 
which is made over for investigation to the police, 
the prosecutor and his witnesses should ho retjuired 
to ouUir into reeognisanoos to attend and give evi- 
dence. A recognisance binding over an accused person 
to appear to answer a charge should spcjcify the par- 
ticular diiy on which be should l»e in attendance in 
Court. Queen v, Pooban Jolaua 

[UW.R., Cr.,47 

2, Power to take recognisances. 

— iTitness. — Power of Magistrate. — A Subordinate 
Magistrate has no pow'or under the provisions of the 
Criminal Procedun? Code to take recognisances from 
II comi»hiiuant and witnesses to ap|H'rtr on a certain 
day before, a Magistrate of co-ordinate juris^iictiou. 
and recognisances thus taken cannot be forfeik<d. 
Anonymous 4 Mad., Ap., 17 

See Venkatappah v. Papammah 

[6 Mad., 132 

See also Anonymous • . 4 Mad., Ap., 6 

8, I Security for good 

hehaviour.^ Criminal Procedure Code, 1872, s. 2(H, 
— Adjourned hearing, — Where it becomes necessary 
to adjourn the hearing of a summons case, the at- 
tendance of the accused person at the adjouniod 
hearing can he secured under the provisions of sec- 
tion 204 of Act X of 1872. Therefore, w'here a 
person appeared in answer to a summons rec|uiring 
him to find security for goml behaviour for one year, 
and the Magistrate adjourned the hearing of the 
case in order that the accused person might produce 
evidence as to character, the Miigistrate was em^Kiwer- 
ed to take a porsoual recoguUanco from the accused 


BBOOGNISANOB TO APPBAR.-Power 
to take recognisanoes— con^mtied. 
person for his appearance at the adjourned hearing. 
QuBBN V. CnooHA Kai . . 6 N. W., 366 

Power of police 
officers. — Criminal Procedure Code, 1872, ss. 396, 
397 , — Bail taken by police officer. — The powers con- 
taincil in sections 390 and 397 of the Code of Crimi- 
nal ProtJcdure extend not only to recognisances taken 
by a Magistrate for the appearance of an accused 
person by a surety under section 125, but also to such 
recognisances when taken hy a polico officer. In the 
MATTER OF THE PETITION OF KRISTO PrOSAD 

Mundlb . . • .22 W. R., Or., 74 

5 , Security bond to appear be- 

fore police. — Code of Criminal Procedure {Act X 
of 1882), 8. 514. — As there is no provision in the Cri- 
minal Procedure Code authorising a police officer to 
take a surety bond for tjie production of any person 
before the police, such a liond is ab initio void, and a 
Magistrate has no power to alter it and impose fresh 
obligations thereunder. In THE matter of Chandra 
Sekhar Uai . . . I. li. B,, 11 Calc., 77 

8, — Recognisance bond. — Where 

appearance of accused has been dispensed with . — 
Agent. — Held that whore the jxirsonal attendamre of 
an aceustid is dispensed with, a recognisance Ixuid, if 
such is deemed necessary, should In? taken from him, 
and not from his agent, binding him (tlic actmsed) to 
appear either in person or hy an agent ; and that a 
Magistrate; has no legal authority to secure the attend- 
ance of an agent hy such a bond. K-kq. v. Lallu- 
BHAi Jasbubhai . , ,6 Bom., Cr., 04 

7, Bail bond to appear ‘‘when 

called on.” — Bight of sureties to Where 

the condition df bail bonds, given by the defendants 
and by the surety of a security bond, was that the 
defendants should appear when called upon, — Held 
that the defendants and their surety were entitled to 
reasonable notice of the time at which the former 
would be required to attend. Anonymous 

[4 Mad., Ap., 45 

8, Bisebarge of surety.— Per- 

mission of Court to accused to leave. — Where a 
surety conditioned that he would be responsible for 
the continued presence of an accused jierson at one 
Court (Nowadah), it was held that the surety was 
released from liability under his recognisance by the 
permission w'hich the Court at Nowadah gave the 
accused, without the surety’s consent, of leaving 
that place of business, and also by the subsequent 
transfer of the cose to another Court. Queen ». 
Mewa Lall . . . . 13 W. B., Cr., 63 

9 , Prosecutor, Failure of, to ap- 

pear. — Power of Magistrate to order recognisance 
to be forfeited.-~^A Subordinate Magistrate has no 
power to order a recognisance executed hy a prose- 
cutor before a jmlice-station officer, binding himself 
to apjKjar bt?fore the Subordinate Magistrate, to be 
forfeited on tho failure of the prosecutor to api)ear. 
Anonymous • • . .4 Mad., Ap., 18 
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BSCOaNISAXTOE TO AFFEAB — contu 

nued^ 

10 . Failure to appear.— 

wre of Tfcognisanceu, — The estreating of recognis- 
ances is a proceeding resorted to where persons who 
have undertaken to give evidence in a criminal in- 
quiry have failed without just excuse to attend^ and 
have thus created an obstruction to public justice 5 
but where a Magistrate thinks it piH>per to estreat 
their recognisances, he ought to allow them an opjjor- 
tuuity of justifying their default. Quken v. Dassoo 
Manjkb .... UW. R., Cr.,89 

Criminal Proce- ' 

dure Code, 1861, s, 219, — Forfeiture of recognisance, 
— Where a defendant charged with an offence bound 
himself to appear before a Subordinate Magistrate on 
the 10th June, and the defendant did ap^H^ar on that 
day but made default on the 11 th of June, on which 
the case was called, — Held that there was no forfeit- 
ure of the recognisance. In such cases section 219 
of the Code of Criminal IVocedure requires that the I 
Magistrate shall form a reasonable opinion that there 
has been wilful default before issuing pracess to en- 
force the penalty. Anonymous 

[4 Mad., Ap., 44 

12. " ' — " " ' ' Forfeiture of re- 

cognisances, — —Defendants were charged with 
theft, and on their aiipearance before the i^nbordiiiate 
Magistrate on Ist May were bound over by recogni- 
sance to appear from that date until the close of the 
trial. On the 2nd May, when the case was called on, 
defendants were not present, but they appeared on the 
Srd. The Subordinate Magistrate heard what they 
had to say, and directed the penalties on the forfeited 
r(uu)gnisances to be levied from the defendants. Held 
that there was no ground for the iiitorfereiice of the 
High Court as a Court of lie vision j that there was 
nothing illegal in roiiuiriiig defendants to execute such 
a bond, and that no notice was necessary before pro- 
ceeding to enforce the penalty. Anonymous 

[6, Mad., Ap., 39 

13 . Failure of surety to pro- 

duce accused. — Forfeiture of recognisance. — At- 
tachment of property of surety for accused person, 
— Notice.— -k surety who was bail for an accused 
person having failed to produce him on the day ap- 
pointed, the Deputy Magistrate ordered that the bail- 
bond be forfeited, and a warrant be issued for the 
attachment and sale of the moveable pmperty, first, 
of the accused, and, secondly, of the surety. No re- 
cognisance had been signed by the accused, and no 
notice had been given to the surety to show cause. 
On a reference by’ the Magistrate, the Deputy Magis- 
trate's order was set aside as being illegal. Quesn 
0. UuBGA Das Bhuttachabjkb 

[7 B. li. R., Ap., 37 

S. C. Khoopbe Koibubtnbb t>. Duroadass 
BHUTTA onARjBB . . 16 W. R., Or., 82 

14 . Enforcement of security 

bond.— No/fce to surety to pay amount of bond , — 
Forfeiture of recognisances, — Service of notice . — A 
notice must be served on a surety, calling upon him 
to pay the amount of his security bond, or to show 


RBCOQNIS ANCB TO APPEAR. - Bn- 
forcemept of security bond — continued, 

cause why he should not pay the same, before an 
order can be made to levy the sum from him. 
Queen v, Jkebun Sukikh • 9 W. R„ Or., 4 

16. ■ — — Civil cases. — 

Otvil Procedure Code, 1SS2, s, 349,— A security l>ond 
given under the provisions of Section 340 of the Code 
of Civil Procedure, 1882, for the production of a 
judgment-debtor wlien called upon, cannot bo en- 
forced summarily. Moidin v. Chandu 

[I. li. R., 7 Mad., 278 

RECOGNISANCE TO SEEP PEACE. 

Col. 

1. Persons OUT or .Turisdiction. . 4720 

2. Maoistratb with Powers or Appel- 

late Court .... 4721 

8. When Recognisance may be taken 4721 
4. Credible Ineormation . . . 4725 

6. Summons 4726 

6. Opportunity to show cause . . 4727 

7. Summoning Witnesses . . . 4728 

8. Likelihood of Breach or Peace and 

Kvidbnce 4729 

9. Second Application roR Security . 4735 

10. Effect of Order postponing Pro- 

ceedings for Civil Suit . . 4786 

11. Order limited by Requisition . 4736 

12. Amount of Security . . , 4736 

13. Effect of signing wrong Bond , 4737 

14. Cancelling Order . . , 4737 

15. Discharge of Hkcognibancbs , 4737 

16. Forfeiture of Recognisances . 4738 

See Appeal in Criminal Cases— Crimi- 
nal Procedure Codes. 

[1. li. B., 2 Mad., 168 
' 3 Bom., Cr., 1 

See Onus Pbobandi— REC oaNisANCE to 
keep Peace . 4 B. Ij. B., F. B., 46 

See Revision— Criminal Cases— Miscel- 
laneous Cases. 

[I. L. R., 2 Calc., 110 
I. li. R., 3 AU., 646 

. Forfeiture of— 

See Contempt of Court ~ Penal Code, 

B. 174 . . 1 B. li. B., A. Cr., X 


1. PERSONS OUT OF JURISDICTION. 

1 ^ Power of Ma^strate as to 

persons not resident in his district. — Power 
of the Magistrate of a district to call on a person 
residing in another district to furnish security . — 
Criminal Procedure Code, s, 107, — Held by the Full 
Bench that the terms of scetio.i 107, Criminal Pro- 
cedure Code, do not empower a Magistrate to issue 
process to a person not residing within the limits of 
his district. In the Matter of the petition of 
Jai Prakash Lal • . 1. li. B,, 6 All., 26 
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coniintted* 

1. FBKSONS DOT OF 

tinned. 

Power of Magistrate as to persons not 
resident in his district— 

2, ■ Criminal Proce* 

dure €hd$ (Aet X qf 1882}, », 107^JPower of Di$* 
irici Magiitraie to call on person residing in 
smother district for 8eenritg,-^A Msgwtrate has no 
jurisdiction to ti^e proceedings under section 107 of 
the Criminal Procedure Code against a person not 
|>er8onally within his jurisdiction. In the matter of 
the petition of lai IBrokash hot, I, It, M,, 6 All,, 
2$ i and In the matter of the petition of Jdajendra 
Csunder Hog Chowdhrg, I, L. R,, It Calc,, 737, fol- 
lowed. Even assuming there was jurisdiction^ it was 
not a case where the Magistrate should have called 
upon the petitioner to api>ear personally^ he residing 
at a distance, there being no special circumstance 
making his personal attendance necessary,, and the 
Magistrate having jiowcr under section IIG to allow 
him to appear by a pleader. In the matter or the 
PETITION OP DiNONATH MVLLICK. DiNONATH M17L- 
I.1CK V, Gikija Probonno Moorebjbb 

[1. 1*. 12 Calc., 133 

3, Rower of a Dis- 

trict Magistrate to call on a person residing in 
another district to furnish security, — Criminal Rro^ 
cedure Code (Act X of 1882), s, t07, — Procedure , — 
The provisions of section 107 of Act X of 1882 do 
not empower a Magistrate to issue process on persons 
not residing within the limits of his district. The 
proper course for a Magistrate to pursue, where he 
believes that certain persons who arc resident beyond 
the limits of his district are likely to commit a 
breach of the peace within his district, is to cause 
information of the fact to be given to the Magistrate 
within whoso district such persons reside, and to pro- 
duce evidence in support of such view, in order that 
proceedings may be taken against them by a Court 
which has jurisdiction. In tub matter op tub 
PEX iTioN OP Kajenrro Cufndbb Uot Ohowduky 

[L L. U„ n Calc., 737 

2» MAGISTRATE WITH POWERS OP 
APPELLATE COURT. 

4. Magistrate of district, Power 

of. — Criminal Procedure Code, 1872, s. 489, — 8eeu‘ 
riiy for keeping the peace , — The Magistrate of a 
district, when exercising the powers of an Appellate 
Court, is competent to make an order under section 
489 of the Criminal Procedure Code requiring the 
^^loUaut to f^irnish security for keeping the peace. 

IfREBB OP lSI»IA P^KAMTA PXfcASAD 

i:i.Ii.B.,4AlL»212 

». WHEH RECOGNISANCE MAY BE 
TAKEN. 

Prevention of wrongftd aet ^ 

Act XX F of 1861, s. 282,^Aet X of 1872, s. 

t, — jPwopt of Magistrate, — Breach of the p«ace.— • 


continued, 

0. WHEN RECOGNISANCE MAY BE TAKEN 

continued. 

Prevention of wrongfiH act^continued. 
Wrongful ad, — Under section 282 of Act XXV 
of 1861, a Magistrate could prevent a person from 
doing a wrongful act, but not one which the person 
might lawfully do. It was not intended that a person 
should be prevented by a Magistrate from exerekdng 
his rights of property because another person would 
be likely to commit a breach of the peace if he did 
so. In the matter op the petition op Kashi- 
CHUNHEE Boss. Kashi Chxtnhbr Boss v, Hub- 
XIBHOBB Bobs 

[10 B. L. B., 441 ; 19 W. K., Or., 47 

6, — — Prevention of crime. — Pend* 

ing charge of specific offence, — Criminal Procedure! 
Code, 1872, eh, XXXVIll, ss, 500.— Tlie ob- 

ject of Chapter XXXVllT,^ Code of Criminal Proce- 
dure, 1872, was the prevention, not the punishment^ 
of crime. When a charge of a specific offence is un- 
der trial, proceedings under Chapter XXX VIII should 
not be instituted. In the matter of the petition of 
Juggut Chunder Chuckerbutty, I. L, R,, 2 Calc., 110, 
followed. In the matter op Umbica Pboshad 

[1C. U B.,26S 

7. — M Ollhnee againfft pnblie tran^ 

qilillity’.--'Ow/cr to oonoieted person to find security ^ 

Recognisance to comided person. — Criminal Pro* 
cedure Code, 1861, s, 280, — Offences affedtng the 
human body.— An order directing a person convicted- 
of an offence to find security to keep the peace* 
should be simnltaneoiw with the conviction, and 
should not provide for an engagement to be executed 
at a future period. Section 280 of the Code of Cri- 
minal Procedure, 1861, did not refer to offences' 
affecting the human body, but to cases of riot, simple* 

isault, or other breach of the peace, being an offence 
against public tranquillity. Queen v. Kunhita 

[4Br.W.,164 

S, OTder for recognisfiBoes on* 

esgpiratioB of aentenee fbr erimixuil trea*- 
pasB. — The order of the Magistrate directing the 
prisoner, on the expiration of his sentence for the 
offence of criminal trespass, to execute personal re- 
cognisances to keep the peace, was upheld as legal 
and necessary. Queen v. Gsnboo Khan 

[7 W. R., Or., 14 

9. Order for recognisance on 

dismissal of charge of criminal trespass. — 
Criminal Procedure Code (Ad XXF of 1881), s, 
283. — ^A charge of criminal trespass and mischief 
was dismissed : thereupon the Magistrate recorded an 
order in the presence of both parties, calling on them 
to show cause, on a day fixed; why they should not 
enter into recognisances to keep the peace. Steld, it 
was not necessary also to issue a summons to them 
under section 283 of the Criminal Procedure Code. 

V. Chowdebt . 2 B. L. B., Ap., 2S 

10, - - Order for recognisanoe on* 

oonviotion of criminal trespass.— 
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continued, 

3. WHKN RECOGNISANCE MAY BE TAKEN 

— continued. 

Order for recognisance on conviction of 
criminal trespass— 

Procedure Code^ 1872, e. 489, — Sentence, — On a con- 
viction of criminal trespass under section 44)7, Penal 
Code, the Joint Magistrate added to the sentence of 
imprisonment an order that the prisoners should give 
recognisances to keep the peace. The Sessions J udge 
recommended that the order as to recognisances 
should be quashed, as criminal trespass was not one 
of the offences detailed in section 489 for which such 
recognisances could he taken. The High Court de- 
clined to act on this recommendation, holding that 
there was nothing illegal in the Joint Magistrate's 
order, the conduct of tlie accused clearly pointing to 
an intention to commit a breach of the peace. Quben 
V, jHAFoo . . . ,20 W. R., Cr., 37 

11 , Order for recognisances on 

renewal of conviction of house-trespass. — 
Order in absence of accused. — Criminal Proce- 
dure Code, 1861, s, 280. — A conviction of house- 
trespass by a Subordinate Magistriiti^ was reversed 
on appeal by the Magistrate of tlie district, who, more- 
over, directed the Subordinate Magistrate to take a 
recognisance bond in the sum of RSO from the ac- 
cused that he would not for one year enter the house 
afid would not commit a breach of the peace. Held 
by the High Court that the order directing the recog- 
nisance bond to be taken should be set aside as having 
been improperly made by the Magistrate in the ab- 
sence of the accused and upon the assertion of his 
adversary. Semhle , — The order was also illegal as not 
authorised by section 280 or any other section of the 
Criminal Procedure Code. Reg. v, Bhaseab K. 
Khaeeab 3 Bom., Cr., 1 

12. Order for recognisance in 

case of rioting. — Criminal Procedure Code, 1874, 
s, 4S9, — Personal recognisance. — No order requiring 
personal recognisance to keep the peace can be passed 
under Act X of 1872, section 489, unless the accused 
has been convicted of rioting or any other offence. 
Sahkbdi v. Kuban . . 21 W. B., Cr., 37 

18 , Order for recognisance to 

witness in case of rioting. — Admission of being 
present at or near scene of riot . — A witness for the 
defence in a case of rioting having admitted being 
present at or near the scene of the riot and denied 
that the accused took any part in it, the Magistrate, 
after finding the accused guilty and without further 
proceedings, called upon both the accused and his 
witness to enter into bonds to keep the peace for 
one year. H^ld that this procedure was illegal so 
far as the witness was concerned. Queen v. Kadab 
Khan . • . . I. Ii. B., 6 Mad., 380 

14 , Order for recognisance in 

case of criminal intimidatibn.—CViw«»a2 Pro- 
cedure Code, 1872, s, 489, — Penal Code, ss. 60S, 506 f— 
The words in section 489 of the Criminal Procedure 
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continued, 

3. WHEN RECOGNISANCE MAY BE TAKEN 

—continued. 

Order for recognisance in case of crimi- 
nal intimidation— continued. 

Code, "taking other unlawful measures with the evi- 
dent intention of committing a breach of the peace,” 
do not include the offence of intimidation by threaten- 
ing to bring false charges. Where, therefore, a person 
was convicted under sections 603 and 506 of the 
Penal Code of such offence,— iTsld that the Magistrate 
by whom such person was convicted could not, under 
section 489 of the Criminal Procedure Code, require 
him to give a personal recognisance for keeping the 
peace. Emfbbbs o!f India v. Raghubab 

(X Ii. B., 2 Aa, 351 

15 , Order for recognisance on 

conviction of offence of voluntarily causing 
hurt. — Power of Magistrate, — Criminal Procedure 
Code, 1872, s. 489. — It is in the power of a Magistrate, 
on conviction of a person of voluntarily causing hurt, 
to take security from him under section 489 of Act 
X of 1872. An order under that section requiring 
security should not direct that the pt^rson convicted 
should execute the engagement to keep the peace at 
the end of the term of imprisonment to which he 
may have been sentenced. The person convicted is 
at liberty to execute the engagetnent at once or at 
any time dunng the term. Queen v. Bachu 

[7 Wr. W.,328 

10 , Order for recognisance to 

refrain from collecting cesses.— Criminal Pro- 
cedure Code, 1861, 8. 282. — A Magistrate cannot pass 
an order under section 282 calling on a person to 
enter into recognisances not to collect certain cesses, 
though under section 282 the Magistrate may bind 
him down to keep the peace, if there is sufficient evi- 
dence to show that a breach of the peace is imminent 
through his act. iN the matteb op Luohmeeput 
Singh 14 W. B., Or., 3 

17 , — Order for second recogni- 
sance before expiration of first.— Criminal 
Procedure Code (Act XX V of 1861), s. 290. — Exe- 
cution of second recognisance. — Under section 290 of 
the Criminal Procedure Code, an order to execute a 
second recognisance during the time the first recog- 
nisance is in force is illegal. Queen v. Kumodini- 
Banbejbb Chowdhbt 

([8 B. Ii. B., Ap., 80 1 18 B., Or., 44 

— Criminal Pro- 
cedure Code (Act XXV of 1861), s, 298.— Illegal 
order,— A. wa^ bound over to keep the peace for a 
year. Before the expiry of the period he was involved 
in fresh disputes with other persons. The Deputy 
Magistrate, instead of referring the case to the Court 
of Session under section 298 of tbe Code of Criminal 
Procedure, directed A. to enter into another recogni- 
sance for a further period of one year. Held, the 
order was illegal Queen v. Kadinath Biswas 

[8 B. Ii. B., Ap., U6 : 15 W. B., Cr., 18 
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BECOONISANCE TO KEEP PEACE- 

continued, 

4. CREDIBLE INFORMATION. 

19^ Kature of information re- 

quired. — Criminal Procedure Codct 1882, s. 107 , — 
Meld by the Divisional Bench that “ information ” 
of the kind mentioned in section 107 of the Criminal 
Procedure Code, 1882, must bo clear and definite, 
directly affecting the person against whom prodess is 
issued, and should disclose tangible facts and details 
so that it may afford notice to such person of what he 
is come prepared t<j meet. In thk matteu or the 
ruTiTioN or Jai Puakabu Lal 

[I. li, B., 6 All., 26 

20. — Report of police ofacer.— 

The report of a police olft(^er is “ credible infor- 
mation ** within section 282 of the Code of Crimi- 
nal l*vo<5edurc, 1861. In tub matthk or Bkint>a- 
BUN SaAHA . . . 10 W. B., Or., 41 

Behaei Patak V , Mahomed Htat Khan 

[4 B. Ii. B., P. B., 46 
12 W. B., Cr., 60 

21. — ' ■ Criminal Pro- 

cedure Code, 1872, ss. 491, 530 . — A police report is, 
u ruler Act X of 1872, section 530 (explanation), suffi- 
cient information on which a Magistrate may take 
action in a case of apprehended breach of the peace 
under section 491 of that Act. Queen v. Ram 
Chundeu Roy • . 21 W. B., Cr., 28 

22. Statement of complainant 

on oath. — Criminal Procedure Code, 1861, s. 282 . — 
I'here is nothing in the Criminal Procedure Code 
which nrakes it imperative on a Magistrate to con- 
front tho accuser and the accused in a case under 
section 282 of the Criminal Procedure Code | and if h 
M agistrate considers a statement on oath of a com- 
plainant to be ** credible information ** under that 
section, there is no reason why he should not call on 
tho neensed to give security, the sufficiency of such 
“credible iuforiuatioii being ordinarily left to the 
Magistrate to determine. In the mattek of tub 
BBTIITON OF TaEINEB KANT LaHOORY CjiOWDHEY 

[8 W. B., Cr., 79 

23. Statement of complainant 

-^JSxjuectation of attack hy defendant, — Criminal 
Pi^ocedure Code, 1861, a. 282 . — A statement by a com- 
plaiuant (believed by the Magistrate) that he expected 
the defendant at any time to make an attempt on his 
person or property, is credible information, within the 
meaning of 8(u*tion 282 of the Code of Criminal Pro- 
cedure, of an intended broach of tho peace. Queen 
D. Keistkndko Roy . , 7 W. B., Cr., 80 

24. Petition not on oath.— CnW- 

nal Procedure Code, 1861, s, 282 , — A petition nn- 
eupported by any complaint or dejiosition on solemn 
affirmation (‘a nnot he considered “credible informa- 
tion” witbiu Ibc uuNMiing of section 282 of the Code 
of Criminal Proccilurc on whit h to warrant a Magis- 
trate it) demand security to keep the peace. Cha- 
uaeo Malo r. Kasu£ Ch under Laxla 

[8 W. E., Cr., 85 


I BECOG3STSAECE TO KEEP PEACE— 

continued, 

4. CREDIBLE 

25. Statement by private iiwi- 

BOn not on oath,— by Subordinate Magia^ 
tr ate, -- Criminal Procedure Code, 1861, sa. 282, 
288.— A statement by a private person, not upon 
oath or solemn affirmation, is not credible information 
upon which alone a Magistrate should issue a sum- 
mons under section 282 of the Code of Crimiual 
Procedure. Semble,—A report by a Subordiunto 
Magistrate of facts within his knowledge would bo 
credible information upon which sucdi summons might 
issue, but would not be sufficient ground for a final 
adjudication under section 288. Beg. v. Jivanji 
Limji 6 Bom., Cr., 1 

26. — Beport of Magistrate. — Cri- 

minal Procedure Code, 1861, s. 282.— The report of 
a Subordinate Magistrate is sucli “ credible informa- 
tion” within the meaning of section 282 of the Code 
of Criminal Procedure as to authorise a Magistrate 
to summon an individual named in the report, and 
require him to enter into a recognisance to keep the 
piiace, although the report does not suggest that 
a recognisance should be re(juired, but suggests other 
means for the prevention of disputes and the pre- 
servation of order. Ex parte Nellikel Edattmil 
Itti Pungy Acuen . . 2 Mad., 240 

Reg. V , Ieapa bin Basapa . 8 Bom., Cr., 162 

27. Conversa tions out of Court. 

— Eoidence.— Criminal Procedure Code, 1882, a, 107. 
— CoiivtTsatJtuis out of Court with persons, however 
respectable, are not proper or legal material on which 
Magistrates should adopt proceedings under section 
107, Act X of 1882. Empress v. Babua 

[I. L. B., 6 All, 132 

28. Information unsupported 

by witnesses. — Necessity for witnesses. — It is not 
necessary to call witnesses ‘in support of an informa- 
tion laid before a Magistrate previous to requiring 
security for keeping tho peace. In the matter op 
Mullick Fukeerun . . 11 W. B,, Cr., 6 

6. SUMMONS. 

29. Contents of summons.— 

Criminal Procedure Code, 1872, as, 491, 462.— In 
n case in which parties are summoned to show cause 
why they should not bo bound down to keep the 
peace, the proceedings should be conducted with duo 
regard to the iirovisious of sections 491 and 492 of 
the Criminal Procedure Code, and the summons 
should distinctly specify the amount and nature of 
the si'curity required and the tiuie for which the secu- 
rity is to run. Queen v. Gunga Singh 

[20 W. B., Cr., 38 

30. - Pispute likely to 

occasion breach of the peace,— It should appear on 
the face of a Magistrate’s onlcr that he had received 
credible information that the persons ordered to enter 
into their recognisances were likely to commit a 
breach of the peace, or to do any act that might pro* 
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BBCOaNISANCB TO KEEP PEACE— 

eotttinued. 

5. 

Contents of summons— con^i:n«e(2. 
bably occasion a breach of the peace. In EN Biee- 
8HUEEB pKttSHAD . . .6 W, E., Cr., 88 

8L Criminal Proce* 

dure Codty 1861, 283, — Separate summons to 
several persons, — It is essential to the validity of a 
summons isstied under section 283 that it should con- 
tain the substance of the information by which the 
Magistrate is moved to act. A separate summons 
should be issued to each person required* to furnish 
security, and a separate bond taken from each, which 
should he in the form required by the Code, and in 
the order the Magistrate should state the pcrioil for 
which the person against whom the order is made is 
to be imprisoned if he fail to comply with it. Queen 
r. Powell .... . 3 If. W., 86 

82. — ; Criminal Proce- 

dure Code, 1861, s. 282 . — A summons under section 
282 of the Criminal Procedure Code, ] 8(>1, should set 
forth the substance of the information. It should 
also call upon the parties summoned to show cause. 
Queen u. Nijabut Hobsbin 

[ 1 N. W., Ed. 1878, 304 

33. Criminal Proce- 

dure Code, 1861, s. 288. — The summons to a person 
to show cause why he should not he required to 
furnish recognisances to keej) tln^ peace should, under 
section 283, Code of Criminal Procedure, set out the 
BubstaiKte of the information against him. When the 
party snminonod shows cause, th(‘. Magistrate in taking 
evidence should look not merely to the question of 
possession, hut alsi» whether he is satisfied that there 
was a probability of a breach of the p(‘ace, KOONJ- 
BEHAEY CHOWLHEY «. EknATH GUUAIN 

[16W. R., Or., 43 

34. Criminal Proce- 

dure Code (Act X of 1872) s. 492.— Tha words of 
section 492 of the Code of Criminal Procedure are 
directory and not imperative; and an omission to. 
insert in a summons under that section the amount 
of the recognisance and security required will not in- 
validate any subsequent proceedings binding over the 
parties to keep the peace. Abasu Bequm v Umda 
Khanunc . . . 1. li. R., 8 Calc., 724 

35 . Formofflummons.— 5«mjwo«fi 

to appear, — Criminal Procedure Code, 1872, s. 491. 
— A summons setting out that the person to whom it 
is directed is charged with an offence under section 
491 of the Criminal Procedure Code, and requiring 
his personal appearance in Court, is not such a sum- 
mons as is required by that section. In the matteb 
OF Chaboo Chundeb Mulliok 

[10 O. L. R., 430 

6. OPPORTUNITY TO SHOW CAUSE. 

30 . Omission to issue summons 

to show cause.— Order directing recognisance to 
be taken.^Aii order directing certain persons to 


RECOGEISANOE TO KEEP PEACE--* 

continued. 

6. OPPORTUNITY TO SHOW CAUSE— con- 

tiuued. 

Omission to issue summons to show 

O&lLBe— continued, 

enter into recognisances of R500 each, conditioned 
to keep the peace for the period of one year, without 
first summoning them to show cause why they should 
not be required so to do, is irregular, and will bo 
quashed. Queen v, Moonee Doobey 

L2N.W.,188 

Kali Pbbshad Siedae v, Putteh Chund Dabs 

[8 W. R., Or., 16 

37 , Order giving insufELcient 

time to show cause.— /rreyttfar order. — Criminal 
Procedure Code, 1872, s. 491. — Where parties re- 
quired on the Ist July to show cause ou the 9th 
under section 491, Criminal Procedure Code, why they 
should not furnish security for breach of the peace, 
were served on the 6th and 7th idem, it was held that 
they had not had sufficient time allowed them for the 
purpose, and the order requiring security was accord- 
ingly set aside. Queen v, Cheyt 8inoh 

[22 W.R.,Cr.,70 

38. Omission to give opportu- 

nity to show C&MBB,-— Criminal Procedure Code, 
1872, s, 492.— Ou a complaint being lodged of crimi- 
nal trespass and assault, the Magistrate recorded that, 
after interrogating the witnesses, he found that a 
breach of the peace was likdy to ensue, and proceeded 
to examine the complainant and two of his witnesses 
and the accused, and thereupon ordered that the 
parties should furnish recognisances to kcicp the 
peace, — Held that the parties had not had opportu- 
nity afford(‘d them under section 492, Criminal 
cedure Code, to sliow cause why they should not be 
bound. Queen v. Suvkvu Mahomed 

[22 W. R., Or., 68 

88. ; — Notice fo accused 

giring insufficient time. — Thu notice to the accused 
should give him sufiicieiit timt} to come in and pro- 
duce his evidence. Queen v. Isbeepershad Singh 

[20 W. R. Or., 18 

Run Bahadoob Singh v, Tilessubeb Kooee 

[22 W. R. Or., 78 

7. SUMMONING WITNESSES. 

40. Obligation of Magistrate as 

to summoning witnesses.— CWwma/ Procedure 
Code, 1872, s. 491.— A Magistrate is hound to assist 
bo til particjs in a case under section 491, Criminal 
Procedure Code, 1872, in bringing in their witnesses 
by issuing summonses to attend. Queen t». Cheyt 
Singh . . . . 22 W. R,, Or., 70 

— Right to adjournment to 

produce witnesses. — Crimthal Procedure Code 
1872, ss. 491, 496, 497.— Under the sections (491 
and 497) of the Criminal Procedure Code relating to 
security for breach of the peaw, the party chargSi is 
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continued, 

7. SUUMOtllKa itlnued. 

Blgbt to adjournment to produce wit- 

11 * 68060 — continued, 

not entitled* when aufheient time has already been 
jjfiVen him to show cause and to produce his witnesses, 
to an adjournment in order to produce his witnesses, 
tn such a case, ho must either briujif his witnesses 
^ith him or apply for summons in such time as to 
enable him to bring them into Court on the day 
ilted. CmTLi.K Tkwabi v, Susedad Kuan 

[2d W. B., Or., 9 

8. litKELIHOOD OP BREACH OP PEACE 
AND EVIDENCE. 

42. Evidence of epecific act or 

induct likely to cause breach of the i>eace. 
—^Criminal J^rooedure Code, 1872, «. 491. — A party 
cannot be called u{K)n, under Act X of 1872, section 
491, to enter into recognisances to keep the peace, 
unless the evidence points to some specific conduct 
or act on his part from which a reasonable or imme- 
diate inference can be drawn that he is likely to com- 
mit a breach of the peace. Uubbe Moutjn Mullick 
0 . Kalinath Uo 7 . . 26 W. B., Cr., 15 | 

48 . — Kere possibility of breach 

of peace. — Criminal Procedure Code, 1872, s, 491, 
— To justify an order under section 491, Act X of 
1872, calling on a person to give security to ketjp the 
peace, there must be a reasonable probability of a 
Inreach of the peace \)elng (Mnnnntt(Hi, and not merely 
al bare possibility of a breach of the peace. Queen 

Huq . . . 20W.B„Cr.,6T 

Q*ubbk V, Hub Kumabi Dassia 

[24 W. B., Or„10 

44 . : — Omission to prevent riot- 

ing. — Criminal Procedure Code, 1801, s. 282 . — 
Parties who are not stated by a Magistrate to be 
likely to commit a breach of the peace, or to do any 
act that may probably occasion a breach of the 
peace, cannot be called upon to enter into recogni- 
sances to keep the peace with a view that they should 
interfere to prevent riot, simply because they did not 
interfere when they might have done so between the 
persons actuaUy quarrelling so ns to prevent a riot, 
their laches in this respect not bi'ingdng them within 
the purview of section 282 of the Code of Criminal 
Procedure. QubBN v, Ohbbto Lall 

[19 W. B., Cr., 82 

45 . . Acts of sgents of aemindar. 

— Non-resident zemindar. Liability of , — A non-resi- 
dent semindar cannot be bound over to keep the peace 
because his local agents are committing acts likely to 
cause a breach of the peace. In the ilattxb of 
Ohaboo Chundbb Mulliok . 10 C. Ii. B., 430 

40 Probable resistance by ryots. 

--’^Distraint for arrears of rent — Criminal Proee^ 
dure Code, 1872, s, 491, — ^The petitioner, a tebsildar, 
ajpplied^ to the police for assistance to protect him 
wml6 distiEluiug the crops of certain ryots for arrears 
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eotttinued. 

8 . LIKELIHOOD OF BREACH OP PEACE 
AND EVIDENCE— 

Probaljle resistance by ryots— -continued. 

of rent. On this being reported to the Magistrate, he 
required the petitioner to furnish security to keep 
the peace, on the ground that any riot which might 
result from the resistance of the ryots to the attach- 
ment of tbeir crops would be attributable to his act. 
This order was set aside by the High Court as illegal, 
because the Magistrate had not found that the peti- 
tioner himself was likely to commit a breach of the 
peace. In the mattbb of Sheo Suen Lall 

[3 C. Ii. B., 280 

47. — ^ Want of evidence of likeli- 

hood of breach of peace. — A Magistrate cannot 
bind over a person to keep the peace where there is 
no evidence to show that such person was likely to 
commit a breac^h of the peace, or to do any act that 
might probably occasion a broach of the. peace. 
Queen o. Kibab Nath . . 7 N. W., 233 

In the matteb of the fetition of Bbojendbo 
RAI CHOWDHBy alias DlQHOO RaeoO 

[17 W. B.. Cr., 35 

48. Want of adjudication as to 

security for preservation of peace. — Recogni- 
sance made on admission of accused, — A Magistrate 
has no power to make an order that an accused per- 
son should enter into a bond to keep the peace until 
after an adjudication that it is necessary for the pre- 
servation of peace to take a bond from him, and 
until he is satisfied on that point, unless there is an 
admission by the party against whom the order is to 
be made. Queen v. Lall BeiIabeb Singh 

[11 W. B., Cr., 60 

49 . - . i.i Evidence of necessity for 

taking security.— of adjudication 
hg Magistrate. — Onus probnandi, — In proceedings 
against persons to show cause why they should not' 
enter into bonds to keep the peace, it is incumbent on 
the Magistrate fo adjudicate judicially on evidence 
given before him as to the necessity for taking sncli 
security; and in such cases the onus of proof lies 
ni>oii the party on whoso complaint the summons 
was Issued. Queen v, Nibuno^un Singh 

[2 N. W., 431 

50. ; Inquiry hg Ma- 

gistrate, — Criminal Procedure Code, 1861, s. 282 . — 
After calling upon a person, under section 282 of the 
Code of Criminal Procedure, to show cause why he 
should not enter into recognisances to keep the peace, 
a Magistrate should not order the defendant to enter 
into such recognisances without taking evidence, or 
making inquiry whether the defendant had commit- 
ted any act which might probably occasion a breach 
of the peace. Queen v. Dbo Nundun Singh 

[12 W. B., Or., 16 
o. Habvby , • 20 W. B., Or., 68 

51 . Evidence of likelihood of 

breseb of peace. — Necessity of adjudication by 
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a LIKEI/IHOOD OF BREACH OF PEACH 
AND EVIDENCE— 

Strid€ai 0 « of likelihood of breaoh of ptiitee 
•^continued. 

Magistrate , — Aftet siimtnbmiig a peri6ti io Ailib# 
baasc why he shmild bot enter into « bond to kee|) 
the i^eace, the Magietrftto cannot bind over that per-f 
son nntifl he adjndicatee on evidence before Mm that 
each person is likely to commit a breach of the peiaSce. 
OosHAiir LtJOHMtrir Pebbsad Pooaeb e, PoHoor* 
Nabaik Poobeb • . 4 24 VF. M,, Or^, SO 

Queen v, Nia^ AU . . .Bit, W., 80 

QITBBN V, ISBBBFBBBHAD SlKatt 

C20W.B.,Gr.,18 

KuF Bahadoob BtirOR n. Tiiessitbeb Eoobb 

[22 W. E., Cr-^ 78 

JSvidence not 

taken in presence of accused, — Criminal Procedure 
Code, 1872, ss, 491, 494, — Necessity for adjudica- 
tion by Magistrate, — A Magistrace cannot bind over 
a j)erson to keep the peace unless he has adjudicated 
on evidence taken in the presence of that person that 
ft breach of the peace i« probable. If such person 
fails to attend on a summons duly served^ a warrant 
should issue (section 494) j the order for security 
cannot be pa-ssed ex parte. In thb kattrB of 
Okuil CnuNnBB Biswab • 4 1 O. L, R.» 48 

53 , Criminal Proee- 

dure Code, 1872, s. 491, — Necessity for adjudication 
by Magistrate, — Notice. — To constitute a proper 
fotindation for an order under section 491 of the 
Criminal Procedure Code, 1872, it is necessary that 
the Magistrate should adjudic4i.te upon legal evidence 
l)efore him that the persc^n againet whom the order 
is made is likely to commit a breach of the peace, and 
the Magistrate should give notice to the party who 
is to bo affected by the order, of the particular con- 
duct on his part which is complained of. Where 
such notice was given and the ground of complaint 
to which such notice had reference was found by the 
Magistrate to he unfounded, it was hold that the 
Magistrate could not proceed to adjudicate that an 
entirely different ground existed upon which it was 
likely that the party charged would commit a breach 
ef the peace. Ram Kisbobb’ AoMabjub Chowdhby 
e, Abip Khan . . .21 W. E., Cr., 8 

54 , ■■ . ' * — Necessity of judd- 

dal incesUgatioU and adjudication. — In order to 
warrant an adjudication under section 288, Civil 
Procedure Code, 1861, there should be a judicial in- 
vestigation, and the order should be passed upon legal 
evidence duly taken and recorded. Rbg, v, 

LiMJi 6 Bom., Or., t 

55 ^, — ^ Order for fetog- 
nisanee made without eotdence duly taken, — ^Order of 
District Magistrate, requiring certain peradtla to eft** 
ter into recognisances and find security to keep the 
peace, reversed; as such order appeared to have been 
made without any legal evidence having been taken 
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—continued, 

and recorded, as required by section 807 of the CJri- 
minal Procedure Code, 1861. Rbq. v. DalpatbaM 

Pemabhai .... 6 Bom., Or., 108 

88. ' Presence of ac- 

cused, — Crtmifia2 Procedure Code (Act XXV of 
1861), s, 282, — Procedure, — Before making an order 
absolute directing a person to enter into a bond to 
keep the peace, the Magistrate must take the evidence 
on which he bases the order in the presenee of the 
accused or his agent. (Gloveb, J., dissenting.) 
MaGHAN MtSBA V, CH AMMAN TbLI 

[2 B. Ii. E., A. Or., 7 : 10 W. E., Or., 48 

f Quebn r. Nabsing Nabatan 

[2 B;Ik E., A. Or., 7^xiote;10 W. E., Or., 1 

67. Presence of ac- 

cused, — Necessity of adjudicating on evidence, — A 
Magistrate is not competent to require persons to 
give security to keep the peace until he has adjudi- 
cated, on evidence taken in their presence, that they 
have by their conduct rendered this necessary. Run 
Bahadoor Singh v. TUessuree Kooer, 22 W, R., Cr., 
79, cited anti followed. In this matteh of Umda 
Khanith r ^ , 4 dO.L.B.,78 

68. * Dispute likely 

to cause breach of peace, — Report of police officer , — 
The existence of a dispute likely to cause a breach of 
the peace must be first proved by legal evidence be- 
fore the Magistrate can proceed to call upon the par- 
ties to enter into recognisances to keep tlie peace. 
The report of a police officer is not sucli legal evi- 
dence. Abhaya CiiowDBY V. Bbab 

[6 R Ii. E., Ap., 148 ; 16 W. B., Cr., 42 

69. — Report of police 

officer, — Procedure, — Held (Glovbb, J, dissentiente), 
the report of a police officer, though it justifies the 
issuing of a summons, is not su^cient ground oiv 
which to bind a man over in a recognisance to keep 
the peace. The Magistrate must adjudicate on the 
question whether there is reasonable ground for be- 
lieving that the defendant is likely to commit a breach 
of the peace, after taking evidence in the presence of 
the person charged, and giving him an opportunity 
to cross-examine the witnesses. Bbhaei Patak «. 
Mahombp Hyat Khan. Dunne v. Hem ChAndba 
C nownHEY. Govebnment v. Behabi Laxl Bbaja- 

BA8I. 4B.Ii.E.,2r.Bl,48:12W.R.,Cr.,e<F 

In the matcpeb gv Pobabh Nabatn Roy 


80. — Report oj ^ 

inspector , — ^A report of an inspector of police and 
the evidence given by the same inspector are not suffl- 
dent to justify an order binding a person to keep thd 
peace. In the mat*i^ o» Hajendbo Kibhobn 

10 W. 
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ItECOONISANOE TO KEEP PEACE- 

continued, 

6. UKELIHOOn OP BREACH OP PEACE 
AND EVIDENCE — continued. 

Evidence of likelihood of breach of peace 

— continued, 

61. Criminal Proce- 

dure Code^ 1861, 9. 282,"-’- Inquiry before talcing re- 
Cogni9ance9,—Cro9s»examination of The 

kind of inquiry required to bo held by a Magistrate 
in cases under soertion 282, Code of Criminal I*roco- 
diire, is a full judicial inquiry, evidence being taken 
in the pre8<5nce of the parties chargd, and opportunity 
given for the cross-examination of witnesses. Nooa 
MA^OKao e. Nil Uvtun Bacoubk 

[18 W. B., Cr., 2 

62. — ' ' ' » Criminal Proce- 

dure Code, 1861, 8. 282. — Inqnhg before taking re- 
cognieancee. — Crose-ex ami nation of witne^see . — A 
Magistrate is not ernnpetent, under section 282 of 
tlie Criminal Procedure Code, to order persons to 
enter into bonds to keep the j)eaeo merely upon the 
statement of the complainant on which the summons 
was gmnt(*d, and witliout taking further evidence, 
or giving the parties an opportunity of cross-examin- 
ing the complainant. Qukbn «, Nusskkr-oop-dern 

[2 N. W., 461 

Qvbbk V, Mahomed Aezul . 7 W, R., Or., 69 

23, Report of Subor- 

dinate Magistrate . — Criminal Procedure Code, 1869, 
89 , 280, 287, 2SS . — The nqiort of a Subordinate 
Magistrate, althougb it Is credible information on 
which a Magistrate of the district would be justified, 
uiuUn* section 280 of the Code of Criminal Procedure, 
In issuing a summons, is not evidence on which he 
can proj>crly arrive at a conclusion that the accused 
is likely to cause a breach of the ]>cace. Sections 287 
and 288 of the Code require that evidence in such a 
case shiill bo recorded, and if none is forthcoming 
security to keep the peace should not he demanded 
liuo, V. luAPA DIN Basapa . 8 Bom., Cr., 162 

04 , " Criminal Proce- 

dure Code, 1872, s, 490,— Want of evidence. — In the 
absence of any evidence rendering a bren<*h of the 
peace probable, a Magistrate is not justified in calling 
upon parties to show cause why they sliould not enter 
into reo()gni8ances, and on their failure, to make an 
order under Act X of 1872, section 490. Qubkn 
V. GoaSAIN MUNEA.T POOBBE. QUBBN t>. GOSSAIN 

Luchmbk Naeain Poobbb . 24 W. B., Cr., 23 

05 , M Evidence taken as 

to some onlg of accused. — Illegal order. — Where a 
Magistrate bound down twenty-six persons to keep the 
peace under section 491 of the Criminal Procedure 
Cwie, 1872, after recording evidence as to eleven of 
them only, the order was sot aside as to the persons 
not affecU'd by the evidence. In the mattes op 
Kassim Biswas • , . 10 C. Ii. B., 835 

00 , III,..,,,,. Criminal Proce- 

dure Code, 1882, ss. 107, 112, HS.—Securitg to keep 
ike peace.— Substance of information. — Joint inquiry, 
—A Magistrate ordered i^ty-nine persons to sliow 


continued, 

a LIKELIHOOD OP BREACH OP PEACE 
AND EVIDENCE— coif^tnaerf. 

Evidenoe of likelihood of breach of peace 
— continued, 

cause why they should not give security to keep the 
peace, it having been reported to him by the ptdice 
and the telisildar of thepergunnah in which such per- 
sons resided that they were likely to commit a breach 
of the peace at a religious procession which was about 
to take place, and the holding of which was opposed 
to their religious tenets. After an inquiry, as 
against all the accused jointly, the Mngistratc, on the 
evidence of the lehsildar and a sub-inspector of police, 
ordered that ten of the ac^cused, who were Said to ha 
the “ ringleaders,” should enter into bonds with 
sureties and the rest should enter into their own 
recognisances to keep the peace for one year. Held 
that the Magistrate's order, purporting to be prepared 
under section 112 of the Criminal Procedure Code, 
did not adequately or properly disclose the substance 
of the report or information upon which he issued his 
summons : the parties w’ere entitled to something 
more than a mere assertion by the Magistrate that ho 
had b(!en informed that a breach of the peace was 
likely to occur, in order to enable them, if they were 
in a position to’do so, to bring evidence to rebut the 
truth of such information ; that the very loose state- 
ments of the tehsildar and tlie sub-inspector, as to the 
large majority of the persons summoned, were quite 
insufficient to justify the wholesale order for security 
passed by the Magistrate ; that as the religious pro- 
cession would have been over in a fortnight, it was a 
most excessive exercise of power to require all the 
parties to give security for one year; and that the 
Magistrate should have dealt with the cases of the 
ten alleged ringleaders ” first, and should have re- 
quired the telisildar and sub-inspector to give much 
fuller statements seriatim, and particularly as to each 
individual man; and as to the remaining fifty-nine, 
there should have been some clear and distinct proof, 
affecting each of them, and warranting the inference 
that such person was likely to commit a breach of the 
peace or to do a wrongful act likely to occasion a 
breach of the peace. Queen-Emtbbss v. Nathh 

[I. Ii. B., 6 All., 214 

67. - Interference of 

High Court. — Criminal Procedure Code, 1861, ss. 
282, 288.— Where there is evidence which would 
justify the finding of a Magistrate that an act likely 
to cause a breach of the peace had been committed, the 
High Court will not interfere with the proceedings of 
the Magistrate. Anonymous . 4 Had., Ap., 38 

68 . Evidence taken 

irregularly,— Hho High Court declined to interfere 
with an order passed by a Magistrate in a case iu 
w'hich he ordered security to be taken for the preser- 
vation of the peace, whore it appeared that the evi- 
dence was sufficient to warrant the order, although 
such evidence was taken in the vernacular and in dis- 
regard of the provisions of section 267 of the Code of 
Criminal Procedure, 1861. Queen v. Pubiao Sinoh 

[13 W. B., Cr., 20 
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BSCOONISANCE TO SmiP PEACE— 

continued, 

9, SECOND APPLICATION FOB SECURITY. 

09. .. — Order for recosnisanoes not 

passed at decision of case. — Necessity of subse- 
quent proceedings for valid order. — Criminal Proce^ 
dure Codci 1861, se, 280, 281, — An order calling for 
recognisances under section 280, or for security under 
section 281, Code of Criminal Procedure, must be 
passed at the time of deciding the original case. ^ If 
no such order is then made, subsequent proceedings 
must be taken under section 982, and the parties 
summoned to show cause. In the matteb or THE 

PETITION or OoniND SOOBOODHEB 

[16 W. B., Cr., 66 

70. Subsequent order, 

^Criminal Procedure Code, 1861, s.281. — Evidence 
of likelihood of breach of the peace, — Separate sum’‘ 
mons, — Although it is competent to a Magistrate, 
upon conviction and sentence for assault, to order the 
a(*cused to enter into an engagement to keep the peace, 
yet having omitted to do so he can afterwards only 
institute proceedings under section 281 of the Crimi- 
nal Procedure Code, ution receiving some farther 
credible information (other than that which ho de- 
rived fn)m the previous trial) that the parties are 
lik(dy to commit a breach of the peace. Queen v. 
Powell 8 N. W., 96 

71. Use of evidence formerly 

taken in other proceedings. — Criminal Proce^ 
dute Code, 2872, s. 491, — Evidence Act, s. 83 . — Sec- 
tion 33 of the Evidence Act, 1 872, does not justify a 
Magistrate, in procetHlings under section 491 of the 
Criminal Procedure Code, in using evidence taken in 
a previous criminal trial in suijersession of evidence 
given in the presence of the accused. Queen v. 
l*jio8t)NNO Chunhek Gossami . 22 W, B., Cr., 36 

See Dilloo Singh v. Ootim Singh 

[22 W.B., Cr.,9 

Bun Bahadoob Singh v, Tilessuree Kooeb 

[22 W. B., Cr., 79 

72, Order for fhrther security. — 

Criminal Procedure Code, 1861, s, 290, — Procedure. 
— Where a matter in respect of which further secu- 
rity to keep the peace is required is the same as that 
before the Magistrate on the first occasion, the case 
can only be dealt with under section 290 of the Code 
of Criminal Procedure. Db Silva v, Jehanoeeb 

[7 W. B., Or., 23 

[7 W. B., Cr., 26 

10. EFFECT OF ORDER POSTPONING 
PROCEEDINGS FOR CIVIL SUIT. 

73, Discharge of accused. — CW- 

minal Procedure Code, 1872, e. 491 . — An order post- 
poning proceedings instituted under section 491 of 
the Code of Criminal Procedure (Act X of 1872) 
until the person called upon to show cause shall have 
establish^ iu a Civil Court the title claimed by him 


BECOGNISAirCE TO KEEP EBACB- 

continued, 

10. EFFECT OP ORDER POSTPONING PRO- 
CEEDINGS FOR CIVIL, ^VlT^continued, 

Discharge of accused — continued, 

to the property dispnied, with reference to which 
there is a likelihooil of a breach of the peace, amounts 
to u discharge. EiiTBEse v. Dhunibam 

[6C.1.. B.,366 

11. ORDER LIMITED BY REQUISITION. 

74. ^ Order going beyond terms 

of requisition.— CWTnma^ Procedure Code, 1872, 
08 . 491, 492. — Order for other and further eecuHty 
than oriuinallg required. — Where information of a 
probable breach of the peace is first laid in general 
terms and is subsequently supported by evidence, 
which is given in the presence of the persons who are 
particularly iiTf|)licated by it, the case for a demand 
for recognisances may properly rest on the whole 
evidence taken in tlui case; but wlien a Magistrate 
calls upon persons to show cause why they should not 
be bound down in their own recoguisonccs to keep 
the |H^acc, he cannot go beyond the ret^uisition, and 
on the adjudication of the matter order them to 
furnish other securities besides. In the matteb OE 
THE petition oe Abdool Bari 


12. AMOUNT OP SECURITY. 

75, Considerations in fixing 

amount of security. — Criminal Procedure Code, 
1861, 8. 284 . — A Magistrate should have due regard 
to the eirenmsiauees of the ease and the means of 
the parties when fixing the amount in which the 
sureties should bo bound in a case untler section 284 
of tlie Code of Criminal i*rocedure, 1801. In the 
MATTEB OP THE PETITION OF NiLMADllUB GHOBAL. 
In THE MATTEB OP THE PETITION OP JUDOONATK 

Box 19 W, B., Cr., 1 

70^ Mode of calculating amount. 

— Criminal Procedure Code, 1872, s. 498. — Means of 
parties called o«.—- Tlic High Court reduced tbe 
amount of recognisances recjniretl in this case, as it was 
very much in excess of, and out of projwrtion to, the 
means of tlie party accused, — section 493 of the Crt- 
minal Prwedurc Code recjuiring that the Magistrate 
should look to tlie means of the party ordered to 


77, Statement of amount In 

SUmmonB.-~Powcr of Magistrate to alter amount 
and form from what is stated in summons, — A party 
was called u[k)ii summons to show cause why he 
should not Ihj required to enter into his own recogni- 
sance to keep the peace for six mouths, the amount 
specified being H2(K>. On his appearing before the 
Maigistrate he was required to enter into his own re- 
cognisance to the amount of B4,OOU, and to find two 
sureties for R 1,000 each, for a period of one year. 
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TO Ksmv 

continued, 

32, AMOUJ^T OF 

Statement of amount in •nmmona-'^on- 

tinned, 

Held, the order was an illegal one. QfTlSBK n, 

[e B. Ii. B., Ap,, 442 10 W. B.^ Or.* 61 

/See In thb I|atteb of the petition of Abdool 

Babi , , . , 26 W. B., Or., 60 

73 j — Bower to inoreeee amount. 

^Criminal Procedure Code, 1661, e. 290. — Not with- 
fdandiug that a person has been bound down by bond 
to keep the peace for a stated period, a Magistrate 
has power, under section 20Q of the Code of Crimi- 
nal Procedure, to increase the amount of the security 
required before the expiry of that period. In the 
OF THE PEXiriON OF GoOHOODASa UOT 

[18 W, B., Cr.. 67 

18. EFFECT OF SIGNING WRONG BOND. 

79 , Bond signed by mistake 

for security for good behaviour.— /aea/td 
^ond . — Wliere a person who had been required to 
give a bond to keep the peace in the form E to 
schedule II of the Code of Criminal Procedure, instead 
of giving such bond, signed a security bond in the 
form Q under section 609 of that Code for good 
Indiaviour, it w’as held that the latter did not consti- 
tute a binding obligation. Binbesbxtbke Pebbhad v, 
Qhjadhub Pebshad • . 2dW.B., Cr., 1 

14. CANCELLING ORDER. 

90. Bower of Magistrate to 

eanoel order. — Criminal Procedure Code, 1861, as^ 
fi82, 291. — A Magistrate may, under section 291 of 
the Ccxle of Criminal Proewlure, cancel an order 
passed by him under section 282 of that Code, sum- 
monitig a i^jcrson to show cause why he should not 
enter into a bond to keep the i^eace. Anundeb Kooeb 
V, SooNEHX Kooeb. Govebnment v, Anundee 
Kooeb . , « * 10 W. B., Cr., 40 

31 , — Power of Sessions Judge to 

eanoel Magistrate's order for reoognisanoes. 

i^.Power of Appellate Court, — In a case in which an 
accused was charged with voluntarily causing griev- 
ous hurt, the Magistrate convicted him of that offence, 
and also ordered him to furnish recognisances to keep 
the |Hiace. Held that as the Magistrate had jurisdic- 
tion under Chapter XVIIl of tlie Code of Criminal 
Procedure to ^wss the latter order regarding recog- 
nisances, the Sessions Judge could not, on appeal, 
while upholding the conviction for grievous hurl., 
cancel the order as to take recognisances, the evi- 
dence on the record l>eing suillcient for that purpose. 
Queen o. Imamoodbbn Bhina . IS W. B.» Cr.^ 78 

15. DISCHARGE OF RECOGNISANCES, 

33, Order as to disposition of 

property in dispute,— i%ai wuer.— Where a 


BBCOamSAMCB TO KEEP PEACE- 

continued, 

16. DISCHARGE OF RECOGNISANCES 
-continued, 

Ordpr as to disposition of property in 
dispute — continued, 

Ma^strate who apprehended a breacli of the peace 
eventually discharged the recognisances which he 
had compelled the parties to give, it was held tliat 
he exceeded his jurisdiction when be also gave direc- 
tions as to the disposition of the property in dispute 
between the parties. Chqwdbt Shbo Nhnhun 
P aoeaAp v. Chowpet Nix* Kanxh Pboshad 

[18 W. B.. Or., 44 

16. FORFEITURE OF RECOGNISANCES. 

38. — Proof of forfeiture.— CWwii- 

nal Procedure Code, 1872, a. 502, — Pividence on 
path, — A Magistrate has no jurisdiction to call on a 
person wbo has entered into a recognisance bond, 
under section 493 of tbo Code of Criminal Procedure, 
to pay the penalty or show cause why he should not 
do so, without previous primd facie proof, by which 
is meant evidence on oath, that it has been forfeited. 
In be Habibam Bibbhan ^ • 11 Bom., 170 

84. Sufficiency ofevu 

denoe to prone forfeiture, — Before a recognisance 
can be forfeited, it must bo proved that the person 
accused has either personally broken the peace or 
abetted some other person or persons in breaking it. 
The mere fact that the accused is a servant of one of 
two rival parties for whose benefit the breach took 
place is not sufficient. Qitebn v, Kaplt Bhtbub 
Sandtap , . , , 11 W, B., Or., 62 

86 . — — — - ■■■ "Neceasity to re- 

cord evidence of forfeiture, — Before a Magistrate 
can declare that recognisances to keep the peace have 
been forfeited, ho must record legal evidence in the 
presence of the accused, proving that he was about 
to do something which would cause a breach of the 
peace. In be Kalikanx Roy Chowdrt 

[8 B. 1m K., Ap., 166 : 12 W. B., Cr., 54 

86 . — Neceaaity for 

evidence of forfeiture. — Criminal Procedure Code^ 
1872, a, 502, — An order estimting a recognisance or 
a bail bond must be made upon evidence duly recorded 
in the case, and not upon evidence taken in other 
cases. Where a Magistrate makes an order forfeit- 
ing a recognisance under section 502 of the Criminal 
Procedure Code, the terms of the section must l)e 
strictly followed. It is not competent to direct that 
in default of payment the person whose recognisance 
is forfeited should be imprisoned, without first issu- 
ing a warrant for the attachment and sale of his 
immoveable property. In the uatteb of Mohehh 
Chitni>eb Rot • . . 10 C. Ii. B., 571 

87. ' ' — Evidence of per- 

aon hound over, — Power of Mayiatrate to reduce 
penalty, — Per AiNBLiB, J. — In a case in which pro- 
ceedings are taken for forfeiture of recognisances, the 
per|04 aga^t whom ihyy are held is competent to give 
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continued, 

16. FOUFEITUIIE OP RECOGNISANCES 
— continued. 

Proof of forfeiture — continued, 
evidence on oath on his Q>vn behalf. Qucere^ — W^ucn 
recognisances are forfeited, is a Magistrate bound to 
forfeit the whole amount of the bond, and is the 
power of reducing the sura to a penalty corresponding 
to the breach of the peace confined only to the Gov- 
ernment ? In the mattbb of the petition of 
Jbhan Buksh • . .16 W. B., Or., 87 

88. : Opportunity tq 

accused for cross-examination of witness. — Proceed^ 
ings on forfeiture of recognisance, — Criminal Pro- 
cedure Code (Act X of 1872), s, 502- — A Magistrate 
is not justified in forfeiting a ^recognisance lender sec^ 
tioii 502 of Act X of 1872, unless tjie party charged 
with a breach of the peace has had an opportunity of 
cross-examining the witnesses upon whose evidence 
the rule to show cause why the recognisance 8houl4 
not be forfeited has been issued. Eupbess v, Nqbin 
C nuNOBB Dutt 

[I. li. B., 4 Calo., 866 :;4 C. li. B.» 243 

89. Delay in taking steps tp 

forfeit recognisance. — Invalid proceedings, — 
When a Magistmte has before him the fact that a 
person convicted by him of an offence attended with 
violence was under recognisance to keep the peace, 
and does not nevertheless jn'oceed to forfeit such re* 
cognisance, it must be held that he thought it un- 
necessary to do so. Proceedings taken niter the l^pse 
of a coiisidomble period are biui and contrary to the 
iuteutiou of the law. In be Rah Chunoeb Labla 

II C. L. B., 184 

90. Liability to forfeiture.— 

Commission of offence. — Theft, — Where a ^KTSon has 
been bound down by recognisance not to commit a 
breach of the peace, the amount of the recognisance 
cannot be recovered Irom him if he is guilty of an 
offence, such as theft, which does not amount to a 
breach of the peace, or which is not likely to occasion 
a breach of the peace. In the matteb OF IHB peti- 
tion OF Haban Chundkb Roy 

[18 W. B., Cr., 63 

91. Subsequent offence, 

— A person was bound down under recognisances to 
keep the peace towards all Her Majesty^s subjects 
for a period of one year. Some time afterwards he 
wrongfully confined and extorted a sura of money from 
tw'o ryots who were supposed to have committed theft 
oil his lands, he being for such offence fined and his 
recognisances forfeited. Jleld that the matter ought 
to have ended with the fine ; for the ryots not having 
offered any resistance, no breach of the peace took 
place, and the amount of the recognisance coukl not he 
taken. In the matter of the petition of Zea- 

Howaldar . . 18 W. B., Cr.9 48 

92. — - Criminal Proce^ 

dure Code (Act XXV of 180I)t s, 203 . — Jurisdic- 
tion, — A, executed in district T. a rccoguisunce to 


TO B:E3B3P 

continued, 

,16. FORFEITURE OP RRCOGNISANCRIS 
— continued. 

Liability to forfeiture— 

keep the peace towards B, A. was afterwards coavictr 
ed in district S. of having assaulted B, in that dis? 
trict. Meld, A, had furfoitt^d his rccognisapce, Bn4 
the Magistrate in district T. could proceed against 
him under section 293 of the Criminal Procedure 
Code. Queen v. Sham Sunpeb Chowhry 

[2 B. L. R., A. Or.^ 11 

98. Ou tha 

application of A,, a recognisance was taken from B, 
that he would keep the pence for six months under a 
penalty qf R500. before the expiry of the period B, 
assaulted C, Meld that there was a forfeiture of tho 
recognisance. Jahu Rax ». Gotebnkent 

[6 B. L. B., Ap., 66 ; 16 W. B., Qr.^ 14 

94. — Criminal Proce- 

dure Codp, 1872, s. 502. — Where certain persons were 
bound over to keep the peace and were subsequently 
convicted of voluntarily causing grievous hurt, and at 
the time of conviction the Magistrate made an order 
estreating their recognisances, as part of his judg- 
ment in the case, without in any way fulfilling the 
provisions of section 502 of Act X of 1872, and the 
convictions were quashed by the Court of Session, 
the High Court cancelled the order of forfeiture. 
Queen e. Ghisa . . . 7 N. W., 876 

96. - ' ■ Criminal Pro- 

cedure Code, 1872, s, 502. — Forfeiture of recogni- 
sances, — Fresh recognisances , — On the 20th of April 
1877 A, was bound down to keep the peace for one year. 
On the 14th of January 1878 he was convicted of an 
offence, and sentenced therefor to fine and imprison- 
ment, but no order was made for the recovery of the 
penalty, though the Magistrate knew that the recogni- 
sance hud been forfeited. On the 2iid of April 1878 
the Magi^trate, at tho instance of a third party, culled 
upon A, to show cause why the penalty of the recog- 
nisance should not be paid, and a warrant for its 
recovery was issued on the 6th of June 1878. Meld 
that the warrant must be quashed, on the ground 
that the Magistrate having inflicted a sentence of 
fine and imprisonment with the knowledge that the 
recognisance was forfeited, he was not competent to 
inflict a further penalty on n reconsideration of tho 
circumstances. In the" matter of Parbutti Churn 
Rose 3 C. L. B., 403 

90 , Forfeiture of portion of re» 

cognisances. — Criminal Procedure Code, 1801, s, 
293. — Under the provisions of section 293 a Magis- 
trate cannot direct the forfeiture of a portion of the 
penalty. Where the amount of the recognisances 
were wholly out of proportion to the nature of the 
dispute und to the meuns of the parties, the High 
Court held they could not interfere, but the Govern- 
ment might be moved in the matter. In thb 
MATTER OF the PETITION OF NiLMAOHUB GhOSAL, 
In THB MAriER Olf THE PETITION OF Jt 

Roy . • . . « X9 j 
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BXCOOmSAKOS a?o eebp pbacb- 

continued, 

16. FORFEITURE OP RECOGNISANCES 

— continued^ 

97 , Beduotion of penalty.— 

Tower of Magistrate to enforce only portion of 
penalty, — A Magistrate has no power to mitigate 
the penalty entered in a recognisance bond, which 
roust be enforced to its full amount, unless Govem- 
tnent forego a portion of the penalty. AyoNYMOirs 

[1 Bom., 198 

98, — I . Tower of Court to 

reduce amount of penalty. — The High Court has no 
power to reduce the amount of recognisances which 
nave been forfeited, but in a case of liardship the 
matter should be referred to Government. Km^bbss 
«. Nubal Huqq 

[I. Ii, B., 8 Calo., 767 : 2 C. L. B., 408 

I» THE MATTBB OB THE PETITION OP NlLMADHUB 

Roy . . . . 19 W. R., Cr., 1 

Ik the MATTBB OP Naki Hazi . 8 C. Xi. B., 72 

99 , Mode of enforcing penalty. 

•^Surety, — Imprisonment on forfeiture of recog- 
nisance to keep the peace — Section 29 A of the Code 
of Criminal IVocJcdure, 1861, did not autlioriso the 
imiirlsonuient of sureties. Anonymous 

[4 Mad., Ap., 69 

BBCOBD. 

iSee Peaoticb— Cbiminal Cases— Rbooko 
IN Sessions Casks . 14 W. R., Cr., 46 
[16 W. B., Cr., 16 
7 W. B., Cr., 112 
8 W. B., Cr., 30, 67 

• Signature to— 

See rKAOTicK— CuiMiNAii Casks— Sign A- 
TUBE OP MaOISTE ate, 

[I. I*. B., 6 Mad., 396 

— of Proceeding in Small Cause 
Court. 

See Evidence — Civil Cases— Miscella- 
neous Documents — Small Cause 
C oUBT, PKOCKEDINGS IN — 

[6 B» Ii. B., 729 ; 730, note 
7 B. Ii. B., Ap., 61 

of rights, Entries In- 
See JuBiSDiOTioN of Civil Coubt— Rent 
AND Revenue Suits, N.-W. P. 

[I. Ik B., 1 Aa, 613 

office. Report from— 

See Evidence— Cbimikal Cases— Pbe- 
viouB Convictions. 

[6 B. B., Ap., 19 

BBCOEDEB OF MOUIiMBIN. 

See Adminibtbation . 10 W. B., 86 
See Pabties— Adding Pabties to Suits 
— Qenbbally . . 10 W. B., 86 


BBCOBDEB OF MOT7LMEIM— eon/isaeir. 

See Cases undeb Uecobdebs Act, 1863. 

See Supebintbndbncb of High Coubt— 
Ohabtbb Act, s. 15 — Civil Cases. 

[6 B. li. B., 180 

-Jurisdiction of Recorders.— 

Execution of decree made by Town Assistant Com^ 
missioner , — The Court of the Recorder of Moulmein 
has no jurisdiction to execute a decree made by the 
late Court of the Town Assistant Commissioner. 
Kyanpetteb V, Nga Sha Law . 14 W. B., 386 

2 . ' ' Trespass to per* 

sonalty in foreign State. — Judicial cognisance . — 
Question of title . — Trespass to personalty in a fo- 
reign State (the title to such personalty depending 
upon the right to land in such foreign State) is cognis- 
able by the Recorder's Court, so us to rebut a primd 
facie title to such personalty acquired within the 
Court’s jurisdiction. The Recorder’s Court cannot 
take judicial cognisance of the fatrt that the country 
in which the rights of the party atttimpling to 
rebut such primd facie title accrued is lawless and 
unsettled, and possesses no tribunal capable of pro- 
nouncing a decision on the rights of the parties 
whi<;h the Recorder’s Court could consider as tho 
decision of a Court of competent jurisdiction. Al- 
though the foreign State might be civilised, and have 
Courts competent to try tho title, the Jiccorder’s 
Court w'ould have a right in a suit against a party 
subject to his jurisdiction to try iucideutally tlie 
question of title to the laud for the purpose of 
determining the right to the yxirsonalty. Sava Loo 
». Nqa Paw Loo . . 6 W. B., Civ Bef„ 4 

RECORDER OF RANGOON. 

See Casks under Rkcobdeus Act, 1863. 

See SurEKINTENDENCE OF HlGU (.’oUliT— 
Chaetkb Act, s. 15— Civil Casks. 

[15W. R., 861 

— ■ ' Cause of action . — 

Defendant out of the jurisdiction . — Tlie Court of the 
Recorder of Rangoon liad no jurisdiction in a suit 
hiDught against a defendant dwelling in 8urat, though 
tlie cause of action arose in Rangoon. Anonymous 
Case • . . « « 18 *W‘. B., 397 

RECORDERS ACT (XXI OF 1863). 

X, - — Jurisdiction of Recorder. — Recorder 

of Moulmetn. — District of Amherst . — Under Act 
XXI of 1803, tlie Recorder of Moulmein had no power 
to order execution to issue on a judgment of the 
late Court of the First Class Assistant Commissioner 
of the district of Amherst. In the mattkb op 
Ryaw Petkb • . . 6 B. 1j. R., Ap., 16 

2. Minors Act, IX of 1861. — Juris- 

diction of Recorder . — Recorders appointed under Act 
XXI of 1863 possess all the jurisdiction relative to 
minors referred to in section 1, Act IX of 1861, 
or intended to be given by that Act. In be Hutton 
[8 W. R,, Rec. Ref., 5 

8, — Jurisdiction of Recorder, — Juris- 

diction of Judge in cases of Rank in which he is 
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EKCOBBSBS ACT (XXX Ol' 

tinned , 

a ghareholder , — A Recorder, under Act XXI of 1863, 
being the holder of Bank of Bengal shares, has power 
to dispose of a suit to which the Bank is a party, in a 
case of necessity, as when the Commissioner also has 
shares in the Bank. Bakk of BByaAL Goj^am 
Azim . • . . . 12 W. B.» 185 

8. 11. — Jurisdiction of Mecorder,^ 

Suit on judgment of Court of Queen^s Bench. — In a 
suit to make a judgment passed in the Court of 
Queen's Bench in London a 3 udgmcnt of the Record- 
er’s Court ill Rangoon, and to enforce the said judg- 
ment ill due form of law within the jurisdiction of 
the Court last mentioned, it was held, with reference 
to section 31, Act XXI of 1863, that the Recorder 
had no jurisdiction to entertain the suit, it not being 
a suit for land, and the defendant not dwelling, 
carrying on business, or personally working for gain 
within the local limits of the Court’s jurisdiction, and 
the cause of action not having arisen within those 
limitA SiEVEEiNa, Diioop, & Co., v. Fockb 

[9 W. R., 215 

»' 8. 17. — Withdrawal of license to 

practise as a pleader. — The Recorder of Mouhnein, 
un<ler section 17 of Act XXI of 1863, had no power 
to withdraw a license granted by him to plead in the 
Court of Mouhnein, ** except for any sufficient rea- 
son." Ie tbe matter of Thomson 

[6 B. li. R., 180 : 14 W. B., 267 

88. 22, 25. — Reference to Sigh 

Court. — Execution of decree. — The Recorders could 
not, under Act XXI of 1863, refer for the opinion of 
the High Court questions arising in execution of a 
decree. The question must be one in the trial of a 
suit. Dacosta V. CuREiB . 4 B. 1 j. B., a. C„ 60 

S. C. ASHBirUNEB V. CUBBIE . 13 *W. R,, 27 

In thb matter of Sutherland . 8 W. R., 478 

1. 8. 27, — Appeal to Sigh Court.^ 

'Valuation of suit . — Where the plaintiff sued to estab- 
lish his right to a quantity of timber, the value of 
which he stated in liis plaint to be Ri,5D0, but on 
appeal to the High Court valued his appeal at R3,100, 
and made no claim for damages, — Seld that no 
appeal lay to tbe High Court under section 27, Act 
XXI of 1863. Mutu o. Vebrapah Chetty 

[8 B. li. B., Ap., 91 : 17 W. R., 248 

2. 8. 27 and s. 39. — Appeal. — Valua-^ 

tion of suit. — The Recorder of Moulmein, in trying 
an administration suit, valued at Rl3,000, found as 
to RG,000 in value of the property claimed that it 
did not exist. The value of the amount decreed by 
him amounted to R7,000. SeH that, under Act 
XXI of 1863, sections 27 and 39, the appeal lay in 
the first instance to the High Court, and not to the 
Privy Council. Hawabi v. Ibrahim Salt Bhat 
Dapti 5 B. Ii. B., 305 

S. C. How AH Bee v. Ibrahim Saleb Shot 
Dupleb . . .13 W. R., 303 


RECORDS, LOSS OE— 

Appeal case to Sigh Court. •-^Proee* 

dure . — Where the records of a case in appeal were 
not forthcoming, the High Court ordered the return 
of whatever papers had been sent up, together with 
such papers as the parties had respectively filed, 
with a direction to the lower Court to summon both 
parties, and to take such further evidence as cither 
of them might think fit to adduce in support of his 
case, and to return such evidence with its own opinion 
for final disposal by the High Court. BunwarrT 
Lall V. PuRLONa . . . .8 W. B., 88 

in Mutiny by burning. 

See Possession— Evidence of Title. 

[4 B. L. B., Ap., 21 

REDEMPTION. 

See Cases under Mortgage— Redemp- 
tion. 

— — — — Conditional decree for— 

See Dboreb — Form of Decree— Mort- 
gage . I. L. B., 1 All., 344, 524 

Decree for — 

See Sbt-off — Sbt-off allowed. 

[X L. B., 4 Calc., 742 

Right of- 

See Cases under Equity of Redemption. 
See Cases under Mortoaoe — Hbdemp- 
tton — Right of Redemption. 

Suit for — 

See Decree — Form of Decree— Mobt- 

GAOB . . I. L. R., 7 Bom., 11 

See .Jurisdiction— Suits for Land — 
General Cases . I. L. R., 1 All., 431 

See Limitation Act, J 877, s. 2. 

{]I. L. R., 9 Bom., 475 

See Cases under Limitation Act, 1877, 
ART. 148 (1871, art. 148). 

See Cases under Mortgage— Redemp- 
tion. 

of usufructuary mortgage. 

See Decree— Form of Decree— Mort- 
gage . I. D. H., 1 All., 344, 524 
See Cases under Mortgage— Redemp- 

TION. 

See Munsif . I. L. R., 1 All., 620 

REPEBENCB FROM SUDDER COURT 
AT AQBA. 

- — Estahlishment of Sigh Court.^r-Zet- 
ters Patent, S.-W. P., 1SG6, s. 27 , — The Sudder 
Court, being equally divided, referred R case for the 
opinion of the High Court of Calcutta. The High 
Court at Agra having been established in the mean- 
wbile, — Seld that the Chief .Justice of that Court 

7 K 
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HBPBBBNCE FROM SUDDEB COURT 

AT AQRA^^coniinued, 

had power to hear and determine the case. Udey 
Kunwae t?. Ladu 

[6 B. L. B., 283: 16 W. B., 
F. C., 16; 13 Moore’8 1. A., 585 

REFERENCE TO FULIi BENCH. 

X. Power of one Judge to refer. 

—When the senior Judge of a Division Bench of the 
High Court composed of two Judges passes an order 
whicdi he intends as a final judgment in a case, the 
junior Judge cannot of his own authority refer the , 
case to a Pull Bench, Iir the matteb op the i 
rBTxriON OP Chuedeb Kant Bhuttachaejbb 

[B. L. B., Sup. VoL, Ap., 43 

S.C. Chttndeb Kant Bhuttaohaejeb v, Binda- 
UTTN CUUNDKE MOOKEEJEB . 7 W. B., 277 

2, — Refusal to answer question 
when found not to arise in the case. — The 
majority of the Judges of a Pull Beiicli refused to 
answer the question referred, on the ground that it 
did not arise in the case. iNJDEA Ohandea Dugae 
v » Bhindabfn Bihaba 

[7 B. Ii. B., F. B., 261: 16 W. B., F. B., 21 

3 ^ Question referred not answered on 

the ground that it did not arise in the case. Gieish 
Chandea Lahuey V, Paeie Ciiand 

[B. Ii, B., Sup. Vol., 603 

GopaIi Chunbee Roy v. Gooeoo Doss Roy 

[B. L. B., Sup. Vol., 764, note 

JS 0 e also Ram Kanth Chowdhey v. Bhuban 
Mouan Biswas, per Peacock, C. J. 

[B. Ja. R., Sup. Vol., 26 : W. R„ F. B., 183 

See Kieteb Narain Chowdhey v. Protap 
Chundbe Bueooah . W, E., p, B., 120 

4^ Kemp and Maophbeson, J . J., 

were of opinion that the first question refen-ed did not 
arise in the case, and therefore should not have been 
answ'orcd. Pbosonno Coomae Pal Chowdhey v. 
Koylash Chundbe Pal Chowdhey 

[B. Ij. B., Sup. Vol., 760 
2 Ind. Jur„ N. S„ 327 ; 8 W. R., 428 

5 , Diffisrenoe of opinion be- ' 

tween individual Judges. — Practice. -—A ques- 
tion arising from a conflict of opinion between 
individual Judges is not, properly speaking, the sub- 
ject of reference to a Pull Bench. Raj Koomae 
S iKOH 0 . Sahebzada Roy . L Xi« B., 3 Calc., 20 

3, Practice. — Pegular appeal . — 

Special appeaU — On a reference to a Full Bench 
from a special appeal, the Pull Bench will decide the 
special appeal; but ou a reference from a regular 
appeal the Full Bench will only decide the point 
referred, and send the case back to be dealt with by 

■ ■ i made the reference. Supdae Rkza | 

Till R., 7 Calc., 703 : 10 C. I*. B., 121 

Matter not decided in order 
of reference.— Act, JCV qf 1877, ech. 


BEPERENCB TO PULL BENCH.— Mat- 
ter not decided in order of reference — 

continued, 

lit O'fl- 84, — Statement of account unsigned , — Cause 
of action, — The plaintiffs claimed on a statement 
of account in writing dated the 18th October 1877; 
this statement of account was not signed by the 
defendant. The date of the institution of the suit 
was the 30th September 1880. A Division Bench of 
the High Court held on the appeal on the case com- 
ing up before them on the 18th October 1877, that 
the suit was not based upon any express contract 
made l)ctweon the parties ; that the transaction which 
took place on that date did not constitute an im- 
plied contract ; and that, therefore, these contentions 
were not open to the plaintiffs ; but the Court referred 
the (piestion whether the plaintiffs^ claim, so far as it 
was based on the statement of account on the 18th 
October 1877, fell within article 64 of schedule II 
of Act XV of 1877. Held by Mittbe, Peinsep, 
and MoDoneli, J, J , — That the question referred 
was a matter of limitation arising in the case which 
had not been decided in the order of reference, 
and without such a decision the ease could not l>e dis- 
posed of ; and as to that point, that the statement of 
account, not being signed by the defendant, did not 
fall within the terms of article 64 of schedule II of 
Act XV of 1877. Held by Garth, C, J., and Tot- 
tenham, J, — That the Division Bench having held 
that the transaction afforded no basis for a suit, 
had disposed of the case, and the question referred 
was therefore immaterial, Duehi Sahu v, Maho- 
med Bikhu 

: 18 C. LB., 446 

3 , Matter not decided in or made 

the subject of reference, — Mailer for decision by 
Full Senchr^Per Tyrrell, J., that in a reference 
to the Full Bench the only matters which can legally 
be attended to are the cases referred, and it is not 
competent for the Pull Bench to review or pronounce 
judicial opinions upon the Court's judgment in cases 
which have been finally decided and not made the 
subject of reference. Jagram Das v. Narain Lai, 
I, L. JR., 7 All., 857 ; and AfzaUun^nissa Begam v. 
Al AH, I, L, R., 8 All,, 85, followed and explained. 
Jadu Rax v, Kakizah Husain 

[I. L B., 8 All., 676 

REFERENCE TO HIGH COURT— CIVIL 
CASES. 

See Recorders Act, 1863, ss. 22, 25. 

[4 B. L. R.. A. C., 50 
18 W. B., 27 
. R., 478 

See Review— Powbe to Review. 

[1. L. B., 10 Bom., 68 

See Right to Begin . 18 B. L. B., 142 

See Cases under Small Cause Court, 
Mopussil— Practice and Procedure— 
Kefebbnoe to High Court. 

See Cases under Small Cause Court, 
Presidency Towns — Peactiob and 
Peocedubb— Repbeekcb to High 

Court. 
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REFERENCE TO HIGH COTJRT--CrVII. 

OASES — continued, 

1 , Question for reference. — Act 

XXIII of 1861j s, 28 . — Question arising on applica- 
tion for review, — Section 28, Act XX 111 of 1861, 
merely authorised the reference of such questions as 
might arise in the trial of the suit, and not of questions 
arising on an application for a review of judgment, 
which cannot in any sense be considered as the trial 
of a suit. Bonomallt Dbo v , Kam Sodoy Chuck- 
ERBUTTT .... 17 W. R., 06 

Question arising 

on application for review, — A reference cannot be 
made upon an application for a review^ of judgment. 
Talim Mundal r. Watson & Co. • 17 W. R., 94 

3. Order made on ap’ 

plication for probate. — Court of concurrent jurisdic- 
tion. — Succession Act (X of 1605), ss. 182^264. — Code 
of Civil Procedure (Act X of 1877), s. 617.— The 
order made by a District Judge on an application for 
probate not being a final order, cannot bo referred 
for the opinion of the High Court under seettion 617 
of the Code of Civil Procedure. But the Court will, 
under certain ciroumstanccs, entertain such an ap- 
plication, as a Court of concurrent jurisdiction, under 
section 264 of the Succession Act. In the MAT- 
TER OR Monohur Mookehjee 

[I. Ii. R., 6 Calc., 760 : 7 O. I.. R., 228 

4. Criminal Pro- 

cedure Code, 1877, s, 617 , — Case in which there is no 
appeal. — It is only when a matter cannot come 
before the High Court as a Court of Appeal that a 
reference can be made under section 61 7 of the Civil 
IVoccdurc Code (Act X of 1877). Krishna Nath 
Sircar v. Bam Kumar De . . 7 C. Xi. B., 144 

5. Civil Procedure 

Code^ 1882, s. 617. — Final decree or order . — A Mun- 
sif, being of opinion that he had no jurisdiction to en- 
tt^rtain a particular suit, made an order returning the 
jJaint for presentation to the pro})er Court. An 
appeal was preferred under section 588 of the Civil 
Procedure Code, to the District Judge, who, enter- 
taining doubts upon the question of jurisdiction, 
referred the matter to the High Court, under section 
617. Held that, inasmuch as the order of the 
Munsif was not a final decree in the suit, and any order 
of the Judge in appeal disposing of the plea of 
jurisdiction would not amount to a ** final decree 
within the meaning of section 617 of the Civil Pro- 
cedure Code, the High Court had not jurisdiction to 
entertain the reference. Bamphul v, Duroa 

[L Ii. R., 7 All., 816 

REFERENCE TO HIGH COURT-CRI- 

MlNAIi CASES. 

See Counsel . . 9 B. If. R., 417 

[I. If. B., 1 Bom., 64 

See Pleader — Appointment and Ap- 
pearance . 6 B. Ii. R., Ap., 46 

[17 W. B., Cr., 37 

See Eight to Begin . 9 B. Ij. R., 417 
[20 W. B., Cr., 88 
1. If. R., 8 Bom., 200 


REFERENCE TO HIGH COURT— CRI- 

MlNAli CASES — continued, 

For confirmation of sentence of 

death. 

See Criminal Procedure Code, 1882, 8. 
374 (1872, B. 287, para. 1). 

[6 N.W.,180 

See Criminal Procedure Code, 1882, 
s. 876 (1872, s. 2H8). 

[I. If. R.,lBom.,639 
19 W. R., Cr., 67 

Right of— 

See Ofpencb committed beeore Penal 
Code . . I. L. B., 1 AIL, 699 

1 , Discretion of Magistrate. — 

Criminal Procedure Code, 1872, s, 296. — A Magis- 
trate should, under section 296, Criminal Procedure 
Code, exercise a discretion as to whether he will 
refer a case to the High Court, and is not bound 
to refer every case in which he may detect an error. 
3 W. It., Cr., Let, 5, explained. Nibarun ^ 

I DBR Dabs v. Bhdgqobutty Churn Chattbrjeb 

[20 W. R., Or., 40 

2, Power to refer.— Power of 

Joint Magistrate, — Criminal Procedure Code, 1861, 
s, 434 . — A Joint Magistrate of a district had no 
power to make a rofereneo to the High Court under 
section 434 of the Code of Criminal Procoduro. Sneh. 
references can be made only by the Sessions Judgo 
or by the Magistrate of a district. Queen v, 
Chooramoni Sant • , .14 W. B., Cr., 26 

3, Power of Magis- 

trate. — Case heard by Sessions Judge. — One of two 
prisoners, who were tried jointly before a Bench of 
Magistrates on the com])laint of the District Magis- 
trate, appealed to the Sessions .Tudge and was ac- 
quitted. Tlie Distriett Magistrate thereupon, under 
sections 296 and 297 of the Criminal Procedure 
C<>de, 1872, transmitted the })roc(ieding8 in the case to 
the High Court, and asked that they might be (piashod 
on the ground that there had been a failure of 
justice. Meld that the Magistrate was not com- 
petent to refer the proceedings of a superior Court 
to the High Court. In the matter op David 

[6 C. Ii. R., 246 

Power of Magis- 
irate . — Order of Appellate Court. — Criminal Proce* 
dure Code (Act X of 1872), ss. 295, 296, and 297,— 
A District Magistrate, being of opinion that the 
Sessions Judgo had, on api>cal, improperly set aside 
a conviction made by a Cantonment Magistrate, 
referred the matter to the High Court under section 
297 of the Code of Criminal Procedure. Held that 
the Magistrate had no power to make such a refer- 
ence. In the matter op the petition op Kam 
Lall. Empress v. Bam Lall 

[I. li. Ra, 8 CrIo., 876 

5 ^ Mode of reference . — Criminal 

Procedure Code, 1861, s. 484, — Reasons for refer- 
ence by Judge, — A. Sessions Judge, in referring a 
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BUraSRBNCB TO HIGH COURT-CBI- 

HINAL CASES.— Mode of Reference— 

continued, 

case under section 434 of the Code of Criminal 
Procedure, should state reasons of his own for the 
reference, and not merely send up the reasons which 
may have been left by his predecessor, Batool 
Kashyo V. Bhugloo Chowkbbdab 

[10 W. R., Cr., 60 

0 , Question as to validity of 

OOmmitxnent. — Criminal Procedure Code, 1872, 
M, 296. — Power of Sessions Court to set aside com- 
mitment , — The Court of Session has no jwwer to 
•et aside a commitment made under its direction. If 
it doubts the legality of the commitment, it should 
make a reference to the High Court. In the mat- 
rSB OF TUB PETITION OF HaSSAN KAZA KhAN 

[7 N, W., 211 

7 , Order contrary to law.— 

cions Judge, — Criminal Procedure Code, 1872, s, 
296 , — Where a Sessions Judge considers thst a judg- 
ment or order is contrary to law, or that the punish- 
ment is too severe, he should report the pnu^eedings 
to the High Court in the manner prescribed by the 
circular order of 15th July 1863, which is applicable 
to references under section 296 of the Code of Crimi- 
nal Procedure, 1872. Kajkisto Paul v. Nitty a- 
HtTND Pahii , . .20 W. R., Cr., 60 


bbfbrbnob to high coitrt-cbi- 

HINAXi CASBS.— Power of Higb Court 

on reference— conaawsd. 

The Court can only interfere under section 434, Code 
of Criminal Procedure, when there is some illegality 
iVi the proceedings of a lower Court, Queen v. Jot 
Kishen Lalii . . , 12 W, R., Cr., 46 


12 . 


Criminal Proce* 


dure Code, s, S07. —Trial by jury, —Verdict of acquit- 
tal.— Miyh Courts power of interference with the cer- 
dict of a jury.— In a case referred under section 3U7 
of the Criminal Procedure Code (Act X of 1882), the 
High Court will not, as a rule, interfere with the 
verdict of a jury, except when it is shown to bo 
clearly and manifestly wrong. Queen- Empress v, 
Matsita Hayal . . I. Ij. B.. 10 Bom., 497 


credibility of witnesses . — Criminal Procedure Code, 
1861, s. 454.— Section 434 gave the High Court no 
power to interfere in a case where the difference of 
opinion between the Magistrate and the Judge was 
as to the credibility of witnesses. The Magistrate’s 
order may be an improper one, but if passed on legally 
sudicient evidence it cannot be called illegal. Oodla 
V , Barkat • . , . 18 W. B,, Cr., 7 

In tub matter of Ramdhun MuNDiiE 

[18 W. R., Or., 39 


8. Question of jurisdiction 

pending trial,— Peferenve under s. 296 of Act X 
of 1872 by Court of Session . — A Court of Session, 
filter it had asked the assessors their opinion in a case 
which was being tried by it, suspended the trial of 
the case and made a reference to the High Court 
under section 296 of Act X of 1872, on a question 
of jurisdiction which had arisen in the trial of the 
case. Held that it was not intended that that sec- 
tion should be so used, and the Court of Session must 
dispose of such i^uestion itself. Empress of India 
V, Baup Singh . . . I. L. R., 2 All., 771 

9. Question of sufficiency of 

evidenoe,— Criminal Procedure Code, 1861, s. 4S4, 
—Section 4iI4 of the Code of Criminal Procedure, 1861, 
contemplated reference to the High Court iu cases 
where the sentence or order is contrary to law. A 
Cpse where a Magistrate had convicted of an offence 
on the evidence of one witness whom he considered 
credible was held not a proper subject of reference to 
the High Court. Queen v, Hindu 

L9W.R,, Cr.,eO 

10. Power of High Court on 

reference. — Criminal Procedure Code, 1882, s. 434. 
—The power exercised by a Court sitting as a Coui’t 
to decide questions of law reserved in criminal cases 
under section 434 of the Criminal Procedure Code 
(X of 1882) is the power of review, and the Court is 
a Court of Hefereuee and Revision. QU£KN-£m- 
raiSB V , Appa Subhana Mendrk 

[I. L. R., 8 Bom., 200 

— Illegality in pro - 

-Criminal Procedure Code, 1861, s. 434.— 


14, ..I... Criminal Proce- 

dure Code, 1872, s. 296. — Acquittal by Magistrate . — 
When a Magistrate, having CHlledou the prisoners for 
their defence, takes the evidence of a witness and 
finally acquits them of the charge, the High Court 
had no power to interfere upon a reference made to 
it under section 296, Act X of 1872. Okhoy Teli 
c. Modhoo Sheikh . . 19 W. B., Cr., 66 

15^ — Criminal Proce- 

dure* Code, 1872, s. 296. — Order of Magistrate reject- 
ing application for restitution of forfeited property. 
— The High Court declined, on a reference under 
section 296, Code of Criminal Procedure, to interfere 
with the order of a Magistrate rejecting an apjdica- 
tion for the restitution of property which had been 
sold some years ago under the provisions of sections 
1 83 and 184 of the Code. The proper mode of raising 
the question as to the propriety of the order would 
be by a regular suit against the Government. In 
THE MATTER OF THE PETITION OF GhUMUNDBK 

Singh , , . . .23 W. R., Cr,, 30 

10. Talcing up on 

'eference case where sentence of imprisonment had 
expired.— the imprisonment awarded on a 
summary conviction before a Magistrate bad already 
expired, the High Court declined to go into the case 
on II reference from the Sessions Judge, because it 
would be no advantage to the prisoner to do so, and 
because, if the Magistrate’s proceedings were quashed, 
the prisoner would be put to the risk of being tried 
again for the offence with which he had been charged. 
Kofib DoiiAI V , Kanhai Jenna 
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BBFBRENCB TO HIGH COUHT— OBI- 
ACXHAL CABm--continued. 

17 , Right of counsel to be 

heard. — Criminal Procedure Code, 1872, s. 290 . — 
Counsel cannot claim as of right to bo heard on a 
reference to the High Court under section 290 of the 
Criminal Procedure Code. «. Dkvama 

[ X. li. R., 1 Bom., 64 
See Akgelo V. Cabgill . 9 B. Ij. R., 417 

REFUND OF STAMP DUTY. 

See Stamp- Doty, Hbfond of — 

REFUSAL TO GIVE RBCEXPT FOR 
SUMMONS. 

See Pbnal Code, s. 173. 

[X. D. R., 3 Calc., 621 
5 Bom., Cr., 34 
I. D. R., 6 Mad., 199, 200, note 

REFUSAL TO PERFORM SERVICES. 

See Sbbvick Tknoee. 

[X. L. R., 4 Calc., 67 

REFUSAL TO REGISTER. 

See Cases ondkb llBaisTfiATiON Act, 
1877, s. 35 (1871, 8. 35). 

See Casks undke Rkgisteation Act, 1877> 
fi. 73 (1800, s. 84 ; 1871, s. 73). 

REGIMENTAL DEBTS ACT. 

26 & 27 Viet., 0 . 67, as. 6, 7, 8, 

10, 12, 22, & 36. — Committee of adjustment . — 
Jtoyal Warrant, c. 17.— ** Surplus.^* — ** Person .'* — 
Bona fid es. — The president of a committee of adjust- 
ment, a]>pointed under the provisions of 20 and 27 
Victoria, Cap, 57 (Uegimental Debts Act, 1803), wrote 
h> the Agra Bank at Bombay a letter enclosing the or- 
der by whicli the committee had been appointed, stat- 
ing that he had given over to the widow of a deceased 
officer the whole of the estate of her husband by direc- 
tion of the Military Secretary to Oovermnent, and 
requesting the bank to conform to her instructions 
concerning the amount of deposit receipts then in 
charge of the bank in the name of the deceased officer. 
The widow had taken out no letters of administration 
to the estate of her husband, nor had she a preferential 
claim or any preferential charge against it, but she 
paid all the preferential charges. On receipt of the 
letter from the president of the committee of adjust- 
ment, the bank paid over all the moneys of the deceased 
officer in their hands to his widow. In a suit brought 
against the bank by the.tirst plaintiff (the grand- 
daughter of the deceased officer), who had taken out 
letters of administration to his estate on Otb June 
1873, and her husband, the second plaintiff, to re- 
cover two thirds of the moneys so paid by the bank 
to the widow, with interest, — Held that, on the pay- 
ment, by the widow, of the preferential charges, the 
whole of the property remaining in the hands of the 
Committee was “ surplus,*’ within the meaning of 
section 6 of the Uegimental Debts Aid; of 18G3, and 
that, assuming the Agra Bank at Bombay to bo 


REGIMENTAL DEBTS ACT, 26 £7 

Viet., o, 67, 88. 6, 7, 8, 10, 12, 22, Sc 36 

— continued. 

" within the command,” within the meaning of sec- 
tion 7, the moneys of the deceased officer in the hands 
of the hank, as being part of such surplus,” should 
have been dealt with by the committee ill accordance 
with the provisions of section 10 of tlie Regimental 
Debts Act, 1863, and clause 17 of the Royal Warrant, 
and should have been remitted to the Military Sec- 
retary to Government. Meld, also, that the Military 
Secretary to Government had no authority to pay or 
order the payment of such " surplus ” to any person 
except in accordance with the provisions of section 
12 of the Uegimental Debts Act of 1803, Betd, also, 
that section 8 of the Rt^gimental Debts Act of 1803 
did not render it incumbent on the widow, for the 
purpose of ousting the jurisdiction of the committee 
of adjustment, to pay the preferential charges before 
the committee had taken any steps under section 7. 
The true construction of sw^tion 8 is that, on pay- 
ment of the preferential charges, the committeo of 
adjustment must be regarded ns funcU except 

for the purpose of reporting, and should make over 
whatever property they have, whicli comes under the 
denomination of " surplus,” in accordance with the 
terms of section 10. Held, also, tliat the letter of 
the president of the committee of adjustment was a 
sufficient notice to the bank that the committeo were 
funoti officio, and that the period had arrived when 
the civil law stei>p(Hl in to r(‘gulate the case. Queere, 
— Whether the bank could he held to ho a " person ” 
within the meaning of section 22 of the Regimental 
Debts Act of 1863; but even if it could, — Held that the 
bank were not protected by that section, the payment 
by them not having been made to a “ represcntiitive ** 
as deftned in the Act. Held, also, that the bank were 
not protected by section 35 of the Regimental Debts 
Act, the payment not having been made "in pur- 
suance ” of the Act and the carelessness of the bank 
in paying the money having been such as to amount 
to positive negligence, and debar them from pleading 
that they acted under the bond fide belief that the 
payment was made in pursuance of the Act. Pem^ 
berton v. Chapman, 7 E. ^ B,, 210, distinguished. 
Sabbtedt V . Agba Babb . • 12 Bom., 268 

REGISTRAR, OFFENCE COMMITTED 
IN PROCEEDING BEFORE— 

See Cbimtnal rEOCEUFBE Code, 1882, bb. 

480, 481, 482 (1872, ss. 435 & 436). 

[13 B. L. B.. Ap., 40 

REGISTRAR OF HIGH COURT. 

Examination of stamps. — The exa- 
mination of stamps is a fiscal duty l)olonging to a 
revenue officer, and the Registrar of the High Court 
is not responsible for it. Bhikoo Mollah r. Rasb; 
MoNEE Dossee • . . .9 W. R,, 867 

REGISTRATION. 

Beng. Beg. XXXVI of 1798, a. 

17. — Document registered by Kazi. — This Regulation 
did not apply to registration by Kazis. Sreemfkt 
Kowab v. Aebuu Muei^itl . 8 W. B., 488 
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XtSiGI87B ATION — continued, 

Mad. Beg. XVII of 1802, a. 8. 

’^Jnetrumeni of hypothecation. — An instrument of 
hypothecation is a mortgage instrument, and may as 
$uch he TOgistered under Kegulation XVII of 1802, 
gection 3. Kadabsa Kauxait v , Eaviau Bibi 

[2 Mad., 108 

EBGISTBATION ACT XIX OF 1848. 

See Caskb tjndbb Ekgisteation Act, 
1877, 8. 60, 

. B. 2. — “ Satisfied,** Meaning of . — 

M,e}d that the term ** satisfied ** as used in section 2, 
Act XIX of 1843, did not merely signify that the 
mortgage-money might be realised by sale, but that 
all the stipulations of the mortgage-deed w^ere to be 
performed, and its terms and conditions fulfilled. 

Nabain Kai o . Mahomed Shookool 

Httq . . . lM.W.,88:Ed.l873,86 

2^ -M , Construction.-^Mortgages. 

nm>J)eed of sale. — Deed tainted hg fraud. — The words, 
•' any knowledge or notice of any such unregistered 
deed or certificate alleged to bo had by any party to 
guch registered deed or certificate notwithstanding,** 
in section 2, Act XIX of 1843, referred not only to 
the mortgages and (‘ortificates mentioned in that part 
of the section which immediately precedes these words, 
but extended also to the deeds of sale or gift which 
wore mentioned in the earlier part of the section. 
The words “ provided its authenticity be established 
to the satisfaction of the Court ** in the same section, 
pointed not merely at the exclusion of a forged deed 
from the benefit of the Act, but also of a deed tainted 
by fraud, although in other respects genuine. Sbee- 
HATH BhUTTACHABJB* C. BaM COMIJL GaNGOOLY 

[3 W. B., P. O., 48 ; 10 Moore’s I. A., 220 

8. Construction. — Djfect of 

registration. — The words in Act XIX of 1813, “pro- 
vided its authenticity be established to the satisfac- 
tion of the Court,** w ere introduced in order to pre- 
vent any supixisition that registration would give to 
a merely fictitious transaction any effect which it 
would not otherwise possess. Naeasanna v . Qa- 
VATPA 8 Mad., 270 

BBQISTBATION ACT, XVI OP 1864. 

See Cases ttkpeb IIbgistbatioi7 Act, 
1877, B. 17. 

and 88. 17 & 68, — Admis- 

' in evidence. — Priority of registered over 
unregistered deed. — A deed creating an interest in im- 
moveable property exceeding in value KlOO executed 
prior to 1st January 18(35 vras not affected by Act XVI 
of 18G4, section 13, although it might have been re- 
gistered under section 17. All former Acts and Ee- 
gulatiou having been repealed except in re8|iect of 
registered instruments, an unregistered deed, creating 
on interest in immoveable property exceeding in value 
BlOO executed prior to Ist January 18(35, not, by 
wiy^ provision of Act XVI of 18(34, postponed to a 
registered instrument executed subsequeutly to that 


BBGISTBATION ACT, XVI OP 1804, S. 
18 and 88. 17 & 68 — continued. 

date. Chttttebdhabeb Missbb v . Ntjrsiijgh Dxitt 

SooKOOL 8 Agra, 871 

[8. O. Agra, P. B., Ed. 1874, 168 

Section 13 did not apply to deeds executed before 
Ist January 1865, and section 17 contained no penalty 
for non-registration, Bama Soohduebe Bossia v . 
Madhdb Chvndee Goouoo . 8 W. B., 269 

8. 15. 

See PI.BADBB— Eemhnbbation. 

[9 W. B., 101 

See Cases itndeb Begistbation Act, 
1877, s. 77. 

8. 16. 

See Peomisboey Note, Poem or— 

[6 B. Ii. B., Ap., 40 

B. YI, '^Construction'. — Inducement to 

register old deeds. — Section 17, Act XVI of 18(>4, did 
not say that deeds executed prior to tlie passing of 
the Act should not be received as evidence in Courts. 
It was intended merely to encourage parties to regis- 
ter old deeds at once. Kaeoolall Thakoob o . 
Dhoonal Munduii . . .8 W. B., 86 

8. 29. 

See Ebgisteatiok Act, 1877, ss. 34, 35. 

B. 51. 

See Bokd . . .8 Mad., 88 

[5 B. L. B., 167 

— Record of agreement hy Regis- 

trar. — Signature of Registrar. — Section 51, Act XVI 
of 1864, did not require a Eegistrar to record the 
agreement there spoken of entirely with his own 
hand. The signature of the Eegistrar was sufficient. 
HoBEEBO SOBAIE V, HOSSEIE AlI 

[5 vr. B.,S.C. C. Bet, 14 

8. 52. 

See Bond ... 8 Mad., 88 

[5 B. L. B., 167 

See Small Cause Court, Mofussil— Ju- 
risdiction — Keoistbation Act. 

[4 W. B., S. O, C. Bet, 11 

8. 68. 

See Ebgisteation Act, 1877, s. 50. 

BEOISTBATIOBT ACT, XX OP 1866. 

8 . 2 . 

See Ebgibtbation Act, 1877, s. 8. 

[8 B. L. B., A. C., 894 
S. C. 12 W. B., 866 
8 Agra, 157 
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BEOI8TBAT10N ACT» XX OF 1866, a. 
17. 

See Rbgisibatiov Act, 1877, fi. 17. 

8 . 21 . 

See Kegisteation Act, 1877, s. 21. 

[4 Mad., 91 

a. 22. 

See IIBGISTEATION AOT, 1877, s. 23. 

[15 B. Ii. B., 228 
24 W. B., 75 

1.. B., 2 I. A., 210 

8.24. 

Act, 1877, s. 23. 

[15 B. Ik B., 228 
24 W. B., 75 

1.. B., 2 I. A., 210 

8.32. 

See Appeal — Acts—Rbgistbation Act. 

[6 B. I». B., 678, note 

8 . 36 . 

See Rboistbation Act, 1877, s. 34. 

[15 B. I*. B., 228 
24 W, B., 76 
Ii, B., 2 I. A., 210 

8.40. 

See lUaiBTEATioir Act, 1877, s. 39. 

[4 Mad., 91 

BS. 44 & 46. 

See Registeation Act, 1877, s. 67. 

[3 Bom., O. C., 135 


See Cases tjedee Registeation Act, 

1877, 8. 48. 

8. 49. 

See Cases CNnsB Registeation Act, 

1877, s, 49, 

8. 50. 

See Cases undee Registeation Act, 

1877, s. 60. 

8. 52. 

See Appeal— Acts— Registeation Act. 

[L Ii. B.. 1 AIL, 377, 583 
7 W. B., 130 

See Limitation Act, 1877, abt, 179 

(1871, AET. 107)— Law applicable to 
Application poe Execution. 

See Ebgx0XBATIO» Act, 1871. s. 2 

[6 Mad., 851 


BEGISTBATION AOT, XX OF 1866» 88. 
62 & 63. 

See Appeal— Acts— Registeation Act. 

[I. L. B., 3 Calc., 517 
7 W. B„ 116, 180 
• 4 N. W.. 29 

I. L. R., 1 AIL. 877, 583 
1. Ii. B., 5 Bom., 673 
I. L. H., 11 Calc., 169 
I. Ii. B., 12 Calc., 511 
See Limitation Act, 1877, art. 178 
(1859,6.22) . .18W.R., 612 

[I. L. B., 10 Calc., 196 
I. Ij. B.. 5 Bom., 673 
L Ii. B., 1 Aa, 686 
See Limitation Act, 1877, aet. 179 
(1871, art. 167)— Law applicable to 
Application ;ob Execution. 

[I. L. B., 1 AIL, 586 
See Ca&bs under Mobtgage — Sale op 
moetoaged pROPEBTr — MoNBr* de- 

crees ON Mortgages. 

[I. Ii. B., 9 Calc., 651 
I. Ii. B., 1 AIL, 236 
3 N. W., 123 
14 B. Ii. B., 408 
19 W. B., 83 
I. li. B., 2 Mad., 108 

See Registration Act, 1871, s. 2. 

[6 Mad., 851 

See Res Judicata— Cause op Action. 

[14 B. L. R., 408 
8 B. Ii. B., Ap., 92 

See Small Cause Court, Mopussil— 
Jurisdiction— Registration Act. 

[I. L. E., 11 Calc., 169 
18 W. B., 199 

See Small Cause Court, Presidenct 
T owns — J urisdiction— Registration 

Act . . . 6 B. Ii. B., 177 

See Special Appeal— Orders subject 
to Appeal . I. L. B., 1 Mad., 401 
[I. Ii. B., 11 Calc., 169 

See Superintendence op High Court- 
Civil Procedure Code, s. 622. 

[1. li. B., 1 Mad., 401 

and 8. 64.— Bowd for de* 

livery of paddy, — Sections 62 to 54, 
Act XX of 1866, contemplated money-bonds only. A 
bond for the delivery of paddy without specification 
of its money value, or of the amount to be paid in 
case of non-delivery, could not be summarily en- 
forced under section 63 of that law. Jadub 
Mundul V , Bishoo Sirdar . 15 W. B., 369 

2. — — Bonds hypoiheeaiing im^ 

moveahle property. Bonds containing hypothecation 
of immoveable property were not excluded from the 
provisions of sections 52 and 63 of Act XX of 1866. 
GOBIND SHUNEBBJEE V , GlBDHAEEB SlNG 

[1 M. W„ 90: Ed. 1873, 142 
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WOOMA Chijen Mooeee^be Hveey Chxtre 
Bose • . • • 11 W. B., 60 

Bond, — Inetalmeni, — A 

bond, payable by instalments, stipulated that, in 
case of default in payment of two successive instal* 
meiits, the whole amount secured should become 
due. Held that a petition in a summary way could 
not be* presenitKl under section 68 of Act XX of 
1866. In the matter of the Indian Uegistea- 
TioN Act, 1866. In the maitee of Lachmipat 
Sing Dugae Roy 

[2 B. li. B., O. C., 161 : 11 W. B., O. C., 24 

Venituithan Cebtty Moothieoolandi 
C iiKTTY 6 Mad.» 4 

GEISH ChUNDBE CnOWDHBY Kristo Soondub 
Sandyal . . . i 14 W. B., 277 

4. Bond payable by inetal- 

menta.'^- Agreement that on non-payment of interest 
amount of bond should become rftttf.— A bond payable 
two years after date contained a stipulation that in 
ease of default being made in payment of interest on 
the principal sum secured, tlio principal sum, with 
interest up to the due date of the bond, should at 
once boc(jme payable. The bond was specially re- 
gistered under 84*(’tion 52 of the Registration Act, 
1866. Held that such an agreement did not come 
gtrictly within the words of sections 62 and 63 of 
the Act, and could not, therefore, be summarily 
enforced by ])etition under section 53. In the MAT- 
TER OF TUB PETITION OP GaNPUT MANIKJI PaTIL 

[6 Bom., O. C., 64 

15 ^ Summary application , — 

Representative of obligee, — The summary remedy 
under section 53 of the Registration Act, 1866, W'as 
made applicable only as between the immediate parties 
to the registered obligation. Such remedy, therefore, 
could not bo euforced by the representative of an 
obligee. In the matter op the petition of 
S uRRirviYAN . • . .4 Mad., 233 

Ramnahain Doss Biswas ». Sebemunth Poddar 

[0 W. B., 498 

Nor by an assignee of the bond. Gaur Mohun 
Dass V, Ramrup Mazoomdar 

[1B.L.B.. A. C.,42 
S. C. 10 W. R,, 84 

8, Proceeding against heirs of 

obligor, — An agreement recorded on a bond or obli- 
gtLtiou under s(ictiou 52, Act XX of 1866, binds the 
obligor only, and not bis heirs, w’ho cannot be sum- 
marily called uj^ou to show cause w^by a decree should 
not be passed against them. Ram Nabain Doss 
Biswas v, 8bkkmunth Poddae , 9 W. B., 498 

So with his personal representative. PUDIYA- 
EOEAYIL MAMY V, MaDARAEATH AMMAN KiTTTI 

[8 Mad., 199 

Bosititb Churn Djqptjtty v, Godind Pebshad 
Tbwareb . . , 13W. R.,20d 

And so with a partner. The petitioner was hold to 


ACT, XX OF 1866, 

62 & 68 — continued, 

be only entitled to a decree against the partner who 
actually signed the note and special agreement. In 
THE MATTER OF THE PETITION OF BaeaTBAM 

Badrinath • . . 0 Bom., O. C., 181 

7. — Procedure. — Summoning de- 

fendant. — In cases of application to the Court under 
section 53 of the Registration Act, XX of 1 866, the 
Court ought not to summon the defendant, but the 
applicant was entitled to a decree merely on 'produc- 
tion of the obligation and the record duly signed, 
Kristo Kishore Ghose V. Bbojonath Mozoomdar 

[6 W. R., Civ. Ref., 11 

8. Application to enforce bond, 

— Copy of obligation and record, — In an apjjlicaiion 
to a Small Cause Court, iinder section 53, Act XX of 
1866, to enforce the agreement recorded by the re- 
gistering olRcer under section 52 on the bond, — 
Held that the applicant would be entitled to a decree 
only on production of the original obligation and of 
the record signed, but not on a copy of the same. 
Srekram Roy Chowdhey «. Kolemooddke 
^ollah 0 W. B., 477 

9. "7 " ' ' Application to enforce 

mortgage-bond,— Money-decree. — The obligee of a 
simple mortgage-bond was only entitled, under section 
63, Act XX of 1866, to a money-decree. As he Ram 
0. Nand Kishore . . I. L. B., 1 AIL, 236 

10. Decree on mortgage-bond^ 

—Enforcement of lien.— A decree obtained under the 
summary procedure prescribed by the Registration 
Act, 1866, could be for money only, and not for the 
enforcement of a lien. Juggun Nath v. Komad 
Singh ...... SNT. W., 123 

Abma Bibbb r. Ram Kant Roy Chowdhiiy 

[19 W. R., 261 

Grish Chundbr Chowdhey v. Kristo 
S ooNDUR Sandyal . . 14 W. B., 277 

Bositur Churn Digputty v , Gobind Pershad 
Tewareb . . , 13 W. R., 203 

Form of decree on ohlu 
gaiion enforceable under Act. — The only jurisdiction 
given to the Court under section 53, Act XX of 1866, 
so far as the terms of the decree ar(‘ concerned, whs to 
give a decree for the sum mentioned in tlie obligation, 
with interest and costs. A prayer for a declaration 
of right to sell property pledged by the obligation 
cannot be given, Rajmohun Mookebjee v . Nil 
Monke Mitter . . . .11 W, R., 

Nor any declaration against the property pledged, 
nor to make the sureties of the bond liable, 
PooBNoo Chhndeb Ghose t\ Gobind Chunder 
Mookbrjb^ . . . . 22 W. B., 28 

12. — Suit for instalments due 

more than a year before suit, — In a suit on a bond 
registered under section 53, Act XX of 1886, one in- 
stalment of which had fallen due more than a year 
before the institution of the suit, the plaintiff sued 
for that instalment, and also included another iiistal« 
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ment which he might have recovered in a summary 
way. The Judge came to the couclusion on tlie 
evidence that the bond had not been executed by the 
defendant, nor duly registered. Meld that the 
plaintiff was not entitled to waive the first instal- 
ment and get a decree for the second, as if he had 
enforced the summary remedy on the bond. 
Dhununjot Ghobe V. Bemal Dhaba Baodeb 

[17 W. R., 614 

Decree on bond, — Interest 
— No sum as interest from the date of decree to the 
date of realisation could be awarded by a decree under 
section 53, Act XX of 180(1 : a decree under that sec- 
tion could only award a sum not exceeding that men- 
tioned in the bond, together with interest at the rate 
specified vif any) to the date of decree, and a sum for 
costs to be fixed by the Court. Maj^cum Chonjo 
V. Mautab .... 8 Agra, 318 

Singh u. Bechoo • 8 Agra, 898 

14. Bond specially registered, 

•^Interest , — Where a bond was especially registered 
under the provisions of Act XX of 186(1, the creditor 
was entitled, on observing the procedure there pre- 
scribed, summarily to have a decree for the amount 
specified, including interest up to the date of such 
decree. If the creditor intended to secure interest at 
the rate stipulated after suit and decree, it was not 
enough to insert the customary phrase “date of 
realisation ” in the instrument, as such phrase must 
be held controlled by other parts of the agreement 
as expressed in the bond. Addb Monke Dkbia r. 
Koolo Chundke Chattebjkb . 21 W, K,, 140 

16. Effect of decree on regis- 

tered bond. — A decree under section 53 of Act XX 
of 18(1(1 had all the effect of a decree in a regular 
suit under the Code of Civil Procedure. Gunga 
Nabain Chattebjek i>. IIabua Krishna Putt 

[26 W. B., 322 

16. and s. Specially 

registered bond. — Setting aside of summary decree . — 
A decree obtained by the plaintiff upon a specially 
registered bond under seiition 53 of Act XX of 1866, 
and set aside under section 55 of that Act, — Held 
not to Imr a regular suit upon the bond. Utsuab 
Nabayan Chowbby V, Chittba Kaka Gupta 

[8 B. Ii. B., Ap., 82 

S, C. OoTSHUB Nabain CflowunBY V. Chittba 
Goopta . . . 17 W. B., 164 

17. - ' ' Bond. — Appeal, — A pe- 

tition for payment of a bond, which bad been special- 
ly registered under Act XVI of 1864, was presented 
on the 3rd April 1866. Meld that it must be con- 
sidered as having been presented under section 53 of 
Act XX of 1866, by virtue of the ^rd section of that 
Act, which repealed Act XVI of 1864 ; consequently 
the decision of the Principal Sudder Ameen, to 
whom the petition was presented, was, under section 
65 of Act XX of 1866, final. There could be no 
appeal from that decision ; therefore the Judge had 
no jurisdiction to reverse the Principal Sudder 
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Ameen*8 decision. Gribh Chundba Putt t». Buzul- 
ul-Huq . 8 B. L. R., a. C., 68 : LI W. B,, 412 


1 . 


8 . 55 . 

See Appeal — Acts — Registration Act.^ 

[18 W. B., 618 
Lli. B.. 12 Calc.,6U 

23 W. B., 828 

24 W. R,;226 
I. Ii. B., 1 All., 877 

See Manager of Attached Puopbbty. 

[16 W. B., 477 

Setting aside or staying 


execution of decree, — Under section 55, Act XX of 
1866, the Court might, after decree, on a representa- 
tion by the judgment-debtor, set aside the decree, 
and stay or set aside execution. Kbisto Kishobb 
Ghosb V, Bbojonath Mozoombab 

[6 W. B., Civ. Bef„ U 


2. ------------------------- Suit to set aside decree on 

registered bond . — Qrounds for setting aside decree 
under s. 55, Act XX of 1866 . — Decrees on two 
spt'cially registered bonds were obtained against 
plaintiff under section 53 of the Registration Act, XX 
of 18fJ6. He petitioned the Civil Court, under section 
55, to set aside these decrees, on the ground that the 
bonds were executed on coiiKidcratiou of something to 
be done by the obligee, who had wholly failed to 
perform his part. The Judge dismissed the petitions, 
because be thought the matter was a mort^ proper one 
for investigation in a regular suit. His successor 
dismissed the suit w^hen Virought, because, in his 
opinion, it did not lie. Meld on appeal (by the 
majority of the Court) that no suit lay. The effect 
of sections 52 to 55 was to make a decree under them 
of precisely the same validity as any other decree, to 
make it enforceable by the same process, but to ren- 
der it impea(;hable on the special gniunds referred 
to in section 55. Meldf also, that the matters alleged 
were not such as, if proved, would have justified the 
setting aside of the decree. The special circum- 
stances must be such as to show a vice in the mode 
in which the contract to submit to decree and the 
special registration were obtained, and an infirmity 
in the original obligation will not do. SiNiA Tevab 
V, Rangasami Aiyanqab . . 7 Mad., 112 


3 , — Right to sue to cancel deed 

and enforce it. — The powt^rs confcTed on the CoarU 
under the Registration Act, 1866, for enforcement by 
process of executhni of the i)ayineiit of a bond are 
not inconsisti'iit with the right to sue to cancel and 
annul the deed as fraudulent. Sbeebak d. Hoeooic 
Singh 2 N. W., 467 

The summary procedure provided for in sections 
52 to 55 of this Act has been omitted in the later 
Acts. 


— 8, 60. 

See AniiifisioH— MiBCiazJLNBouB Cases. 

[16W,B.,260 
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ItSSaiSTBATlON ACT, XX. OF 1866, bb. 
6GG9. 


See Rbgisteation Act, 1877, s, 49 (1866, 

s. 49) . . 22 W. E., 819 


REGISTRATION ACT, XX OF 1866, 8. 
94. 

See Falsb Pebsoeation. 

[7 W. B. Cr., 99 


— 8 . 68 . 

See Eegubteation Act, 1877, s. 60. 

[1. 1.. R., 4 AU., 884 


8 . 80. 

Sea RBaiBTBATlOE Act, 1877, s. 69. 

[16 W. R., 180 

8 . 83* 

See Rkoistbation Act, 1877, s. 77. 

[IB.I 4 . B., F. B.,68 
8. 0. 10 W. R., P. B., 61 
24 W. R., 820 
2B. li. R., A.C.,106 
a C. 10 W. R., 483 
8 Agra, 407 


8. 84. 

See llKGISTEATION ACT, 1877, fl. 3. 

[6 B. E. R., 676 

88. 88 & 84. 

See Appeal— Acts— Rbcisteattok Act. 

[6 B. Ii. R., 678, note 
7 W. R., 130 

See Rboisteatiob Act, 1877, b. 35. 

[8 B. Xi. R., O. C., 60: 12 W. R., 386, note 


8.84. 


See Appeal— Acts— Rbgisthation Act. 

[8 Born,, A. C., 104 

8 W. R., 266 

9 W. R., 122 


8 . 88 . 

See Kbgibtbation Act, 1877, s. 34. 

[16 B. li. R., 228 
S. C. 24 W. R., 76 
Ij. B., 2 1. A., 210 
10 Bom., 98 
7 N. W., 119 

See IlBGISTEATIOK AOT, 1877, 8. 49. 

[16 B. Ii. R., 228 
24 W. R., 76 
L.R.,21.A.,210 


See JuET— JuEY IK Sessions Cases. 

[14 W. R.,Cr.,82 

See Magisteatb, Jueisdictiok op— Spe- 
cial Acts — Kbgistration Act, 1866. 

[6 Bom., Cr., 7 


8.93. 

See False Peesokation. 

[2aii.R., A. Cr.,26 

See REaiSTBAixoK Act, 1877, s« 82. 


See Rboistbation Act, 1877, s. 82. 

See Sentence— Gbnbeal Cases. 

£8 W. R., Cr., 16 


8. 95. 

See Magisteatb, Jiteisdiction op— Spb. 
ciAL Acts— IlEGiSTEATiON Act, 1866. 

See Kbgisteation Act, 1877, s. 83. 

[lOW.B., Cr.,6 
6 B. li. R., 692 : 8. C. 16 W. R. Cr., 68 
6 B. li. R., 693, note 
8. C. 10 W. R., Cr., 21 
4 B. li. R., Ap., 69 
• S. C. 18 W. R., Cr., 21 

REGISTRATION ACT, VIII OP 1871. 

See Geneeal Clauses Consolidation 
Act, s. 6 .1. li. R., 4 Calc., 636 

[1. 1.. B., 8 Calc., 727 

See Limitation — Statutes op Limita- 
tion-Limitation Act, 1871. art. 168. 

[24W.R.,372 

8. 2. — Stamps on peiiiions vnder p* 

53, Registration Act, 1866 . — Court Fees Act, 1870, 
sch. /, art, 3 . — The cifect of the first and fourth 
clauses of section 2 of the Kegistration Act of 
1871, read with the provision in the first schedule 
as to the extent of the repeal of Act VII of 1870, 
was to keep in force all the provisions of Act XX of 
1866 relating to the procedure for the recovery in a 
summary way of the amount of an obligation upon 
agreements recorded under section 52 of that Act 
before the 1st day of July 1871. Pachaipbeumal 
Chbttx «. Sayayyae Audoni Kueubu Katvel 

[6 MadL, 861 

The sections of this Act correspond substantially 
with those of the present Act 111 of 1877, under 
which, therefore, the cases will be found. A few 
references at the end of the Act where the sections 
do not correspond are given below, 

8 . 76 . 

See Appeal— Right op Appeal, Eppbct 
OP Repeal on — I.I 1 .R., 8 Calc., 727 

See Rboistbation Act, 1877, s. 77. 

[I. Ii. R., 2 Calc., 131 
S. O. 26 W, B., 60 
Ii. R., 8 I. A., 221 


• B. 80. 

See Registration Act, 1877, s, 82. 

[28 W. B., Cr., 55 

See Sentence— Imprisonment — Impbi- 

SONMBNT GENEBALLY. 

[18 W. B., Cr., ; 
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BEGISTBATIOlir ACT, VIII OP 1871, 8. 

82. 

See Eegisteation Act, 1877, s. 84. 

[13 B. li. R., Ap., 40 
22 W. B., Cr., 10 

8 . 86 . 

See llBGISTHATION ACT, 1877, 6. 31. 

[I. Xi. B., 6 Bom., 96 

See Registbation Act, 1877, s. 58. 

[L L. B., 4 All., 40 

See Kbgistbation Act, 1877, fi. 28. 

[I. L. B., 7 AU., 600 

REGISTRATION ACT, 1877. 

See Appeal— Right op Appeal, Effect 
OP Repeal on — 

[I.Ii. R., 8 Calc., 727 

Opera tion of Act. — The provisions 

of Act III of 1877 apply to all documents tendered 
in evidence on or after 1st April 1877. Raju Baht 
V. Kbishkabay Ramchanbba 

[I. I*. R., 8 Bom., 273 

But see Oghba Sing v. Ablakh Kookb 

[I. li. B., 4 Calc., 636 

8. 3 (1871, 8. 3) . — Lease, — The | 
expression “an undeitakiiij? to cultivate or occupy” 
used in section 3 of Act Vlll of 1871 in defining the 
word “ lease,” means an accepted undertaking giv- 
ing to the lessee a right or interest in the thing 
let. Apu Budgavda v. Nakhabi Annajek 

[I. L. B., 3 Bom., 21 

2. (1866, 8. 2),—Moveahlepro^ 

peril/, — Trees, — Trees are to be held moveable pro- 
perty for tin* special purposes of the Registration 
Act, but they are not ordinarily so regarded in Indian 
Acts. Chowdhey Roostum Ali V, Dhandoo 

[3 Agra, 167 

3. - Lease to take juice 

from date trees, — The right to take juice from date 
trees is not, according to section 2, Act XX of 1866, 
a right to immoveable property, Wt falls under the 
deiinition of moveable proper^. Jalu Nampab v, 
Beioha Namdab . 3 B. Ii. B., A. C., 384 

S. C. Janoo Mundub V, Hucha M undue 

[12 W. B., 366 

and 8. 84.— 

Court, — Jurisdiction of High Court, North-West 
provinces, — For the purposes of Act XX of 1866, 
“District Court” meant “the principal Court of 
original jurisdiction in a district, and included the 
High Court in its ordinary original civil jurisdic- 
tion.” The High Court of the North-West Pro- 
vinces, which has no ordinary original civil jurisdic- 
tion, was not a “ District Court ” to which a petition 
might bo presented under section 84 of the Act, and 
an order passed by that Court on such a petition, 
directing the registration of a deed, was made without 
jurisdiction. Mubhuk Lall Panday «. Koondun 
Lall . 16 B. I., B., P. C., 228:24 W. B., 76: 

Xi. B., 2 L A., 210 
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6. — — I — District Court , — 

Jurisdiction of High Court. — Where the property, 
the subject of a deed presented for registration, was 
without the jurisdiction of the High Court, hut the 
order of refusal was made by the Registrar General, 
who was within such jurisdiction,— the High 
Court was the District Court under section 84 of 
Act XX of 1866 to which the petition should be 
made. In the matter of the Indian Regibtea- 
TioN Act (XX of 1866). In the mattbb of 
Wyndham . . . . 6 K Ii. B., 678 

6. ' - District Court. — Regula* 

tion provinces. — The Registration Act of 1871 gives 
power to the Government to appoint districts and 
sub-districts for the pur|K)8es of registration ; but the 
“ District Courts ” mentioned in the Act (except 
where the High Court wlien exercising its local juris* 
di(!tioii is said to be a District Court within the 
moaning of the Act) must, in the case of a regula- 
tion province, be taken to import the ordinary Zil** 
lall Courts. In the matter of the petition of 
Abdoollah. Reasut Uossein V. Abdoollah 

[1. L. B., 2 Calo., 131 
S. C. 26 W. R., 60 : L. B., 3 I. A., 221, 

8. 17 (1864, 8. 13 ; 1866, 8. 17 ; 1871, 

fl. 17). 

See Cases undeb s. 18. 

See Cases undeb s. 49. 

1. Kabuli at, -—Act XVl of 

1864, e, 13 . — Neither section 17 of Act III of 1877, 
nor the Biniilar sections of the preceding Acts had the 
effect of rendering a document, which was not com- 
pulsorily registrable under Act XVI of 1864, inad- 
missible in evidence under the succeeding Acts with- 
out registration. Ram Koomar Singh v . Kiskabi 

[I. L. B.,9 Calc., 68 : 11 C. L. B., 318 

2, Document executed before 

Act XVI of 1804 cajme into operation. — Hihhanama* 
— A hibbanama executed before Act XVI of 1864 
came into operation w'as admissible as evidence, 
though not registered. Section 13 did not apply to 
deeds executed before 1st January 1 865, and section 
17 contained no penalty for non- registration. Bama 
S ooNDUBEE Dossia V, Madhub Cuundbr Goohoo 

[8 W. B., 260 

8, ' Kahuliai executed when re» 

gistration was unnecessary, — An unregistered kabu- 
liat is not inadmissible as evidence if it was executed 
at a time when the law did not require registration. 
Sheo Ram Singh v, Sewab Ram 

[20 W. B., 88 

4 ^ (el, a ). — Deed of gift,— 

Immoveable property , — All instruments of gift of 
immoveable property must be registered, whatever be 
the value of the property. Putona Kolita 
Mutia Kolita . « 2 B. Xi. B., Ap., 46 

S. C. Pbotona Kouxa «. Moxtea Kolita 

[U W. B., 334 
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5 , — Deed of gift, •^Hihha<^ 

hiUawttz. -- Nominal consideration. — A hibha-bil- 
awaz, although made on the nominal consideration of 

a thin of cloth and natural love and affection,” is 
merely a deed of gift, and as such must be registered. 
Ok)LAM MOBTOyA «. OOBUBDHUN MULLA 

[8 C. L. R., 441 

6, (cl, b) .'-^Determination of 

necessity for registration . — The necessity for regis- 
tration must be determined by the value of the con- 
aideration stated in the deed. Hohtnrb Dkbia v, 
SfitB Chunbbb Chattebjbb . 16 W. B., 568 

7, Computation of value for 

purposes for registration.-* Deed of sale . — Const* 
«dro/to».— The considemtion mentioned in a deed of 
aale by the parties thereto must be regarded as show- 
ing the value of the interest conveyed for the purposes 
of registration under Act XX of 1866. Rohinee 
Dehia v. Shib Chunder Chatterjee^ 16 W. R. , 558, 
followed, Vasubev Moreshvae Gurpule v, Kama 
Babaji Barge ... 11 Bom., 149 

Consideration. — Assign* 
meat of mortgage.— ^ Stamp. — A. executed to B. an as- 
signment of a mortgage. It was stamped with a stamp 
of 11168, and recited that B. had instituted a suit 
against C. to recover 113,000, interest and costs, and 
that an agreement had been come to between B. and 
C., that, on C. getting A. to execute the assignment 
of the mortgage and on his paying ttSOO, tlie suit 
should be dismissed and settled. It further recited 
that 116,000 was due to A. on the mortgage, and 
that A. had, at C*s request, agreed to assign it to B, 
By the operative part, A., in consideration of H5paid 
to A, by B., and “ in consideration of the prt^mises,” 
aesignod the mortgage to B, Held that the consi- 
deration for the deed of assignment was not merely 
B5 paid to A., but the assignee’s ugrecineut to with- 
draw the suit if A. assigned the mt)rtgage to him 
Upon the instrument; that the money value of the 
latter part of the consideration was the amount 
covered by the stump put by the parties themselves ; 
and as it exceeded RlOO, the deed of assignment was 
inadmissible in evidence for want of registration (sec- 
tion 17 of Act VIll of 1871). Nago Kanatubia v . 
Babaji Katabi . . I. L. R., 8 Bom., 610 

9, Agreement relating to 

family arrangement . — Valuation for purpose of re* 
gisiraiion. — Where a document w*as in the nature of a 
family arrangement, and drawn up mainly for the pur- 
pose of settling a widow’s maintenance, though some 
right in immoveable property was created or declared 
by such instrument, and it was proved that the actual 
value of the whole of the immoveable property men- 
tioned in the document exceeded lilOO, but there w^as 
no evidence to show that the value of the widow’s 
right exceeded that sum, — Held that, for the purpose 
of registration under Act XX of 1866, the actual 
value of the whole immoveable projwrty named in the 
document must not be taken to be the value of the 
Hgbt so created or declared. Nilava kom Rach- 
BUBBAYA BIX Baohappa 

[12 Bom., 141 
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10. ■ — ' Bond creating charge 

on immoveable property. — Larger sum payable on 
contingency. — The words in section 37 of the Kegis- 
tration Act (VIII of 1871) ‘'present or future,” 
“ vested or contingent,” point, not to the value or its 
ascertainment, but to the right or interest in the land 
which is to be created as a security. If the chart^e 
or interest created is of a value less than RlOO, regis- 
tration is needless. Nababayya Chetti i>. Guku- 
TAPFA Ohbtti . . 1. Ii. R., 1 Mad., 378 

XI, — Valuation of right, 

title, and interest created by mortgage. — The value 
of the right, title, or interest created by a mortgage 
is eHtiinated by the amount of the principal money 
thereby secured. The words “ or in future ” in sec- 
tion 17 of Act XX of 1866 and section 17 of Act Vlll 
of 1871 have reference to estates in remainder or in 
reversion in immov£<able x)roperty, or to estates other- 
wise deferred in enjoyment, and not to interest pay- 
able in future on principal moneys lent on the security 
of immoveable property. Nana bin Lakbhman v. 
Anant Babaji • . L Ii. R., 2 Bom., 853 

12, ■■■— I.. — Bond creating interest 

in land. — Mode of testing value. — For the purpose 
of registration, the value of the interest created in im- 
moveable property by a mortgage-bond is that sum 
by the payment of which the interest could be deter- 
mined. Tiyagaeaja Pabyachi V. Ramanujam 
PiLLAi . . • I. li. R., 6 Mad., 422 

18, and a. 49. — Mortgage, 

— The value of the interest created by a mortgage of 
immoveable property is estimated, for the purposes 
of the Registration Act of 1871, not by the amount 
of the principal money thereby secured, but by the 
amount of such money and the interest payable there- 
on. Consequently, a bond, dated the 9th August 1873, 
which charged certain immoveable pro})erty with the 
payment on the Slst May 1874 of R98, and interest 
thereon at the rate of one per cent per mensem, 
should have been registered. Darshan Singh v. 
Hanwanta, I.L. R., 1 All. ^ 274, followed. Hanabin 
Lakshman v. Anant Babaji, I. L. U., 2 Bom,, 
35H, differed from. Bajpati Singh v. Ram Sukhi 
Khae • • , • 1. Ii. R., 2 AIL, 40 

14. ' — Bond hypothecating 

immoveable property,— Tiic registration of a liond 
hypothecating immoveable property to secure the re- 
payment of R95-14-0, with interest at eighteen per 
cent, per annum, the principal to be paid in four 
annual instalments, three of R23-5-4 and the fourth 
of R25-14-0, and the whole of the interest to be paid 
on the date of the last instalment, without any pro- 
vision that the debtor should be at liberty to antici- 
pate the payment of any instalment, is compulsory, 
inasmuch as the lowest sum which the debtor could 
compel the creditor to accept is in excess of RlOO. 
The proper test for determining the value of the 
interest created by a mortgage for the purpose of re- 
gistration is the amount of the least sum recoverable 
and not the consideration for the bond. Although an 
unregistered mortgage-boud which creates an interest 
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in laud in excess of RlOO is of no effect as a mortgage, 
it may be received as evidence of the personal obliga- 
tion. Seshathri Ayyengar v. Sankara Ayen, 7 Mad., 
296, followed. Kattamvsi Jaoappa t>. Padalf 
Latchappa , . . I. Ij. B., 5 Mad., 119 

16, Bond creating inter- 

est in immoveable property, — The registration of a 
deed which does not necessarily create an interest in 
immoveable property of the value of RltX) is not 
compulsory. Barchan Singh v. Hanwanta, I. L. 
M,, 1 All., 274 ; and Rajpati Singh v. Mam Sukhi 
Kuar, 1. L, R., 2 All., 40, dissented from. Nana 
bin Lakshmnn v. Anant Hahaji, 1. L, R., 2 Bom., 
35S ; and Narasnyya Chetti v. Guruvappa Chetti, I. 
L. R., 1 Mad., 3S0, approved. A bond for 3i99-8*0, 
with interest at 12 per cent, per annum, payable 
twelve months after date, by which immoveable pro- 
perty is hypothecated to secure repayment of the 
debt, need not he registered. Sadagopa Ayyangab 
V. Dobasami Sastki . I. Ij. B., 6 Mad., 214 

16. JMond creating charge 

on immoveable property. — Mortgage. — A bond which 
charged immoveable property wdth the payment on 
a day specified therein of H99, the principal amount, I 
and R(i, interest thereon, sliouhi have been registered 
under the provisions of clause (h), section 17, Act 
Vlll of 1871. Dabshan Singh v. Hanwanta 

[I. L. B., 1 All., 274 

Deojit t;. PiTAHBAB . 1. li. B., 1 AIL, 275 ' 

Bond under RlOO , — 
Compulsory registration. — Priority. — Mortgage- 
bond. — A mortgage -bond for 1199, repayable in nine 
months and eleven days, with interest at the rate of 
2 per cent, per mensem, does not require registration, 
but a registered mortgage- bond for RiyS, subse- 
quently executed, wdll have priority over it. Kob- 
BAN Ally Mibuha v. Shakoda Pboshad Aich 

LI. Ij. B., 10 Calc., 82 

S. C. Kobbak Ally Mirdha v. Pitumbari Dabt* 
[13 C. I*. B., 268 

18. Bond, — Principal and 

interest. — A bond for the payment of R 83- 8-0 on 
demand, together with interest thereon at the rate 
of 2 per cent, per mensem, whii h charges immove- 
able j)roperty with such payment, does not, though 
the amount due on it may in time exceed RlOO, 
purport to create an interest of the valqe of RlOO 
■adthin the meaning of the Registration Act, and its 
Tegistration is therefore optional. Kaban Singh v. 
Ram Lal . . . , 1. Ij* B., 2 AH, 96 

19. — Bond hypothecating 

■ ! property. — Amount together with inter- 
est over RlOO. — A bond which secures by the hypo- 
thecation of immoveable property the repayment, 
after four months from the date thereof, of a loan 
of R96-15-0, with interest at the rate of 12 per cent, 
per annum, is an instrument requiring to be regis- 
tered under section 17 of Act XX of 1^6. Bhubm- 
9BO Nabain StNaH «. Nfni) Lall Singh 

[6 N. W., 257 


BEOISTRATION ACT, 1877. a. 17 (e(L b| 

— continued, 

Mortgage,-— Suit o« 

unregistered bond charging immoveable property,— 
The obligor of a bond bearing date the 20th Janu* 
ary 1873 agreed to pay the obligee R80, together 
with interest on that amount at the rate of 2 per 
cent. |>er month, between the 2iul April 1874 and 
the Ist May 1874, and hypothecated immoveable 
property as collateral security for such payment. On 
the 15th February 1879 the obligee sued the obligor 
on the bond to recover R19G-8-0, being the principal 
amount and interest, from the hypothecated proper- 
ty. Held by the majority of the Full Bench (Stfabt, 
C. J., dissenting) that, for the purpose of registra- 
tion, the value of the right assigned by the bond to 
the obligee in the property should be estimated by 
the amount secured for certain by the bypotheeation, 
and, that amount exceeding RlOO, the bond sbould 
have been registered. Per Stfabt, C, J. — That, 
for that purpose, the value of that right sbould be 
estimated by the principal amount of the bond, and, 
that amount being under RlOO, the bond did not 
re(]uire to be registered. Nana bin Lakshman v, 
Anant Bahaji, 1. /.. R,, 2 Bom., 358 j and Nara- 
sayya Chetti v. Guruvappa Chetti, 1. L. R„ 1 Mad., 
37 H, followed. Per Pkakson, J„ Olbfikld, and 
Stbaioht, j . — That a suit on a bond for money 
charged thereby on immoveable property, must, w'faere 
the bond is not admissible in evidence btu^ause it is 
unregistered, fail. Himmat Singh v. Sbwa Hah 

[I. I,. B., 3 AU., 157 

Overruled by Habibullah v. Naccubi) Hai 

[I. Ij. B., 5 AU„ 447 

21. and a. 49.-- Oec«- 

pancy tenancy . — “ Immoveable property.** — Mort- 
gage. — Act 1 of 1868 (General Clauses Act), s, 2 
(o). — The obligee of a bond, dated the 29th October 
1869, sued to recover the amount due thereunder from 
the property hypothecated therein. By the terms 
of the bond the obligor agreed to pay the sum of 
R75, with interest at 2 per cent, per mensem, on 
the 12th May 1873. The amount thus secured ex- 
ceeded R200. The property mortgaged was the 
tenant-holding of the obligor. Held that the inter- 
est of a tenant in his holding was right or interest 
to or in immoveable property; that consequently 
such bond, which affirmed as a security a right of 
w'hich the value, estiinattid by the amount secured, 
exceeded RlOO, ought to have bcjcn registered; that 
being unn'gistered it could not affect the ** immove- 
able property comprised therein,'* or l)e received in 
evidence of any transaction affecting" the same; 
and that the suit brought on the basis of sneh bond 
for the enforcement of the lien must, in the absence 
of the bond, fail. Himmat Singh v. Sewa Bam, i, 
L. R., 3 All., 157, fallowed. Nabiba Rai e. 
Achahpat Kai I. Ii. B., 8 AIL, 422 

22. Bond charging im* 

moveable property.— Interest . — The obligors of a 
bond for the payment of mon^ charging land agreed 
to pay the principal amount, R99, within six months 
after the execution of the bond, and to pay interest 
every month on the principal amount at the rate 
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of 2 per cent., and that in the event of default of 
payment of the interest in any mouth, the whole 
amount mentioned in the bond should become due 
at once. There was no stipulation preventing the 
obligors from repaying the loan at any time within 
the six months after which it was reclaimablo. Meld 
that the only amount certainly secured by the bond 
was the principal, and the bond did not therefore 
need to bo registered, Ahmab Bakhsh e. Gobindi 
[L KB., 2 All., 216 

25. ^ond. — Mortgage , — 

The immoveable property charged by a bond payable 
by instalments, dated the 1 7th Dec^ember 1860, was 
charged for both principal and interest, and the first 
instalment was payable within three years from the 
date of the bond with the accumulated interest, and 
the amount then becoming due exceeded JilOO. Meld^ 
in a suit on the bond, that it was an instramont creat- 
ing an interest in immoveable property of the value 
of BlOO and upwards, and under section 17 of Act 
XX of 1866 required registration, liajpaii Kuar v. 
Mamsukhi Kuar^ I. L. M., 2 AIL, 40, followed. 
Banho V. PiB Muhammad . I. K B., 2 All., 688 

24. Mortgage of itn- 

moveable property. — Registered and unregistered 
documents. — Meld by the majority of the Full Bench 
(Stbaight and OiiDFIbld, JJ., dissenting) that the 
principal sum secured hy a mortgage of immoveable 
property is alone to be considered for the purpose of 
deciding whether the registration of the instrument of 
mortgage is optional or compulsory under the Regis- 
tration Act, 1877. The ruling of the Pull Bench in 
Mmmat Singh v. Sewa Ram, I, L. R., 3 All., 157, 
overruled. Meld, therefore, whore an instrument of 
mortgage by way of conditional sale, dated the 2ud 
JiiW 1871, secured the ]»aymeiit of a pi’incipal sum ] 
of B72, with interest at li2 per cent, pi^r mensem, 
on the 12th May 1873, the whole amount thus se- 
cured exceeding RlOO, that the registration of such 
instrument was optional and not compulsory. Ha- 
BiBULLAH V. Nakohbd Baj . 1. L. B., 6 All., 447 

26. Mortgage for sum 

gust under RlOO with interest. — Where the plaintiff 
sued upon a mortgage to secure R98 with interest at 
B2-S per month, it was objected that the mortgage 
was inoperative as being unregistered. Meld that 
the mortgJige was one to secure a sum under lllOO 
and did not require registration. Panchi Dassi v. 
Ahmsdulla . . . . 12 C. Xi. B., 444 

Kobbah Ali Mibdha u. Pitumbabi Dasi 

[13 C. L, B., 256 

S. C. Kobban AiiI Mibdha v, Shaboda Proshad 
Aiok . , . I. K B., 10 Calc., 82 

26, alid 8. 18.-“iV. agreed 

by an instrument in writing called a **8attah," in 
consideration of a loan of 1199-8*0, that R. should have 
the right of cultivating indigo on certain land from a 
certain date for a certain period ; that if she failed to 
make oyer to him any portion of such land, or inter- 
fered with his cultivation of any portion of it, she 
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should be responsible in damages for the loss occa- 
sioned to B. in respect of such default or iuterfcrence 
at the rate of R40 per bigha, and for the repayment 
of such loan ; ** that if she failed to pay, B. was at 
liberty to recover from her person and projierty ; and 
that until the conditions of the agreement were ful- 
filled, she hypothecated her 4-anna share in mouzah5.” 
B. sued N, upon the “ sattah ** to recover Bl,059-6-0, 
being the amount of such loan and damages, by the 
sale of such 4-anna share, such suit being founded on 
a breach of the agreement. Meld per Stuakt, C. J., 
that, inasmuch as the value relating to the immove- 
able property hypothecated in the “sattah'' was 
simply 1199*8-0, without any stipulation as to interest 
or any otlier payment by which that sum might be 
augmented, the damages stipulated for depending 
upon a cjontingency which might or might not hap- 
pen, and respecting which nothing could he antici- 
pated at the time of registration, the instrument did 
not, under Act VIII of 1871, section 17, require re- 
gistration. Darshan Singh v. Manwanta, I. L. R., 
1 AIL, 274, observed on. Per Oldfield, J. — That 
the only certain sum secured by the “ sattah " being 
it99-8-0, the instrument did not require registration 
under that Act, but it could not be used to enforce a 
lien to any greater extent than 1199-8-0 against the 
property in suit, Babant Lall v. Tafrsubi Rai 

[I. L. B., 3 AU„ 1 

27. ’ — Bond for money to he 

advanced. — Where a l)ond pledges laud for sums to 
be hereafter advanced not exceeding RlOO, and the 
sums actually advanced exceed that amount, the bond 
liecomes an instrument of which the registration is 
necessary under section 17, Act XX of 1866. Peb- 
BiN V. Ledlib . , . 16 W. B., 364 

28. Bond hy which land 

is pledged as collateral security. — A bond for money 
in which land is pledged as a mere collateral security 
is not one of the instruments defined in clause 2, 
section 17, Act XX of 1866, the registration of which 
is compulsory, but is one of which registration is 
optional. WooDOX Cjiabd Jana v, Niiye Mundul 

[9 W. B., m 

29. Mortgage-deed . — 

Mvidence. — A. executed an instrument in favour of 
B., thereby covenanting to repay B. the amount of 
a loan, together with interest, and mortgaging cer- 
tain immoveable property as security for repayment 
of the same. B. sued A. for the debt. Meld that 
the instrument did not directly create, declare, trans- 

. for, or extinguish any right or title in immoveable 
i pro^ierty; the land was mentioned as a collateral 
I security, and therefore the instrument was not inad- 
missible in evidence under section 13 of Act XVI of 
18G4. Gopal Pbasad v. Nandabani 

[1 B. K B., A. C., 192 : 10 W. B., 262 

80. Document giving fu- 

ture right in immoveable property. — An agreement 
for the purchase and sale of certain immoveable pro* 
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pcrty provided that the completion of the contract 
should he " subject to the approval of the purchaser’s 
solicitors ” (naming them), and that, if they should 
not approve of the title, the vendor should refund 
the earnest-money and j>ay all costs incurred by the 
purchaser in investigating the title. Held that the 
agreement did not require registration. Sbekgopal 
CK V . Ram Chubk Nttskttb 
[I. L. B., 8 Calc., 866 : 12 C. Ii. B., 162 

81. - Deposit of title-deeds, 

-^Memorandum of deposit on promissory note. — Ad- 
missibility in evidence. — The defendant deposited 
certain title-deeds with the plaintiff as security for the 
repayment of Rl, 200 lent him by the plaintiff at the 
time when the deposit was made. On the evening of 
the same day, the defendant, by way of further 
security, gave to the plaintiff a promissory note for 
the amount of the loan, and endorsed thereon the 
following memorandum: “For the re]}aymcnt of 
the loan of Rt,200 and the interest due thereon of 
the within note of hand, I hereby deposit with ” the 
plaintiff, “ as a collateral security by way of equita- 
ble mortgage, title-deeds of my property,” &c. Held 
that the memorandum did not require registration, 
Kedabnath Dutt Shamloll Khettrt 

[11 B. Ii. B., 405 : 20 W. R., 160 

32. Instrument intending 

to create charge on immoveable property. — Where 
the parties had agreed upon a sale of certain property, 
and the terms were settled but the seller took an 
advance of RlOO, the instrument which was drawn up 
showing that the intention was that the purchaser 
should have a security upon the property for the 
money advanced, — Held that the instrument oper- 
ated as a charge upon the proiKsrty to tlic extent of 
RlOO, and came within the terms of Act V 111 of 
1871, section 17- Jot Ram Gossain Ruttachabjhe 
V. Kaleb Nabain Roy . . 20 W. B,, 291 

33, Deed covenanting to 

pay sum for immoveable property, — Admissibility 
in evidence. — A deed by which a defendant covenant- 
ed to pay monthly a certain sum “ for the use and 
hire of a steam-engine, boiler, and machinery, sheds, 
and a bungalow,” is one relating to immoveable pro- 
perty, and therefore not admissible in evidence with- 
out registration. Wintbbscale v. Gopal Chandba 
Seal • • • . 8 B. 1j. B., O. C*, 90 

84. Agreement as to land, 

—‘Suit for specific performance. — The plaintiff lent 
defendant R20,000, and received a document in the 
following terms : “ On demand we promise to pay | 
S. V. Mutu Rainen Cbetty and C. T. A. Cbiniah 
Cbetty the sum of rupees twenty thousand, value re- 
ceived. Memo. — “ For the above promissory note, the 
grant of the dockyard and offices to be deposited in 
three days, and a proper agreement drawn out. The ^ 
time of credit to be one year or eighteen months, the | 
interest at Rl-10 per cent, per mensem.” In a suit 
to compel specific performance and for damages for 
breach of the agreement contained in the above me- 
mo., — Held that the document did not contain an 
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agreement creating an interest in land, and registry* 
tion was not therefore necessary to render it receiv* 
able in evidence under the Registration Act of 1866. 
CuBBiE Muttj HamenOhettt 

[8 B. L. B., A. O., 126 : 11 W. B., 620 

86. — Document concerning 

right of use of growing trees. — A document creating 
and transferring a right of use of growing trees for y 
term of years is a document which purports to create 
or transfer an interest in immoveable property within 
the meaning of section 1 3 of the Registration Act of 
1864; and therefore such document, if not registered, 
is inadmissible in evidence. SUKBX Kubduppa v, 
Goonlakull NAaiBELDi • . 6 Mad., 71 

36. — - Assignment of decree 

obtained by mortgagee, — Where a mortgagee obtained 
a decree against his mortgagors for the payment of 
the mortgage-money, and in default for the sale of 
the nu)rigaged property, and his heir afterwards exe- 
cuted an assignment of the decree for valuable consi- 
deration to the plaintiff, who proetteded to execute 
the decree by sale of the mortgaged property,-— 
Held that the assignment was a document of which 
the registration was compulsory. Gopal NabaIN v, 
Tbimbak Salabeiy . . I. Ii. B., 1 Boxn., 267 

87. — — — ■ ■■ Assignment of mort» 

gage. — Extrinsic evidence, — Evidence Act (I of 
1872)t s, 91 . — Title to sue. — Ainendment of plaint, 
— ^An equitable mortgage by deposit of title-deeds 
was creattid on 15th August 1B62. In March 1873 
the mortgagee, P. 2)., executed an assignment of all 
his property and of all debts duo to him, and all the 
securities therefor, to the plaintiff. The assignment 
also contained a power of attorney from the mort- 
gagee to the jdaintiff, “in the name of the said 
jP. D., his executors, &c., but for the sole use and 
benefit of the said A, D. (the jdaiiitiff), to ask, de- 
mand, sue for, recover and receive of and from all 
and every the person or persons liable in that behalf 
all and every (inter alia) the sum and sums of 
money and debts hereby assigned or intended so to be 
or any of them or any part of any of them, to 
hold the same unto and to the use and behoof of 
the said A. D., his executors, &c.” Some day# 
after the execution of the assignment, the title-deeds, 
which had be( 3 n deposited in 1862 with the mort- 
gagee, were handed to the plaintiff, in accordanoo 
with the terms of an agreement to that effect con- 
tained ill the assignment. The deed of assignment 
was not registered. On 13th August 1874 the plain- 
tiff, as the assignee of the equitable mortgage, sued 
for foreclosure. The Court of first instance held 
that, as an assiguincnt, the deed required registration, 
and that not being registered it could not be n^ceived 
in evidence ; that under section 91 of the Evidence 
Act (I of 1872) no evidence, other than that con- 
tained in the document itself, could he given to prove 
the fact of the assignment ; and that, therefore, the 
plaintiff had failed to show a title to sue as assignee 
of the eciuitablc mortgage. The Court, however, 
permitted an amendment of the plaint by which the 
plaintiff was described as suing “in his own name 
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ftud as the coiiHiltuted attorney of P. D.** and then 
allowed the deed of assignment to be put in as 
evidence of the power thereby conferred on the plain- 
tiff to sue for and recover all debts due to P. D., and 
therefore, to maintain the present suit in resjiect 
of the equitable mortgage. On appeal, — JGTffW that, 
if the suit were regarded as the suit of P. />., the 
power of attorney contained in the deed did not 
enable the plaintiff to maintain the suit for P. />., 
inasmuch as it piiriiorted to enable the plaintiff to 
recover the debts mentioned in the deed on his own I 
account only, and not on account of 1*. D . ; and, on ' 
the other hand, if the suit were regarded as that of 
the plaintiff, the Court, by treating the |)ower in the 
deed as enabling him to recover on his own account, 
virtually gave to that power the full effect of an 
assignment, and for that purpose such an assign- 
ment, whether legal or equitable, should be registered 
under sections 17 and 40 of Act VJII of 1871. The | 
Court, however, being of opinion that there had not 
been any deliberate intention, on the part of the 
parties to the deed, to evade the law of registration, 
granted the plaintiff an adjournment of the case, in 
order to complete his title as an equitable mortgagee, 
by obtaining, registering, and putting in evidence a 
fresh assignment to himself from P. i). Ganpat 
Pakbubang t). Ababji Dababhai 

[L L. B., 3 Bom., 812 

88. Certificate of sale , — 

Bale of immoceable property, — A certificate of sale 
of immoveable property of tlie value of more than 
one hundred rupees must be registered, and the fact 
of sale cannot bo proved except by the production 
of such certificate. Mulji Bkchati v, Anupkam 
Bbohab . ... 7 Bom., A. C., 136 

Pabu Malhabi V, Kakhmai . 10 Bom., 435 
Anonxhous Oabb . . 6 Had., Ap., 40 

89. Certificate of sale . — 

Priority of registered over unregistered deeds . — 
JBotn. keg. IX of 1827, s. 3, cl. 2. — Held that a 
certificate of sale was not a document of such a 
character as to bo entitled by law to priority, by 
virtue of its lieing registered, over an unregistered 
lease, but that it came within the class of documents 
doscribiKl in Hegulation IX of 1827, section 3, clause 
2, as judicial process, which may, at the option of 
the holder, be registered, but the force and effect 
of which is in no wise to depend on their h<*ing regis- 
tered. Fakibobamb Govxbbbam V. Kahanbas. 
Bhaovanbas . . .3 Bom., A. C., 167 

40. — ■" - Certificate ofsale.^ 

A certificate of sale requires registration uuder sec- 
tion 17 of the Registration Act in order to make it 
admissible in evidence under section 49. Habkisab- 
1>A8 NaBANBAB V. BAI ICHHA 

[X Xi. B., 4 Boxdup, 165 

41. '■ Certificate of sale . — 

Civil Procedure Code, 2882, s. 816.— Meld that a sale 
oertificaie granted under secGon 316 of the Civil Pro- 
cedure Code is not a document Gie registration of 
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which is compulsory under the Registration Act, 
1877, section 17 (*). Masabat-itit-wissa e. Adit 

Ram ... . I. Ii. B., 5 All., 568 

42. ■ — — Certificate of sale.^^ 

Construction of /Let.-- Maxim Optimus legis in- 
ierpres consuetude certificates granted under 

the provisions of section 259 of Act VllI of 1859 are 
not documents the registration of which is compul- 
sory under the provisions of section 17 of the Regis- 
tration Act of 1871. Pbokash Chdnbeb Pass v, 
Tabaohand Dash 

[I. I-. B., 9 Calc., 82 : 12 C. L. B., 1 

43. ■ — — ■ ' — Certificate of sale,— 

Admissibility in evidence. — Evidence to prove, sale . — 
A certificate of sale, issued under section 259 of the 
Code of Civil Procedure, 1859, is an instrument’* re- 
quiring registration within the meaning of Act XX of 
1866, section 17. Where such a certificate is not re- 
gistered, other evidence is not admftsihle to prove 
the sale. Per Nanabhai Habibas, J . — An unregis- 
tered certificate of sale is not only inadmissible in 
evidence but invalid. Pabu Malhabi v. Haehmat 

[10 Bom., 435 

LAIiBHAI Lakhmibab u, Kamalubik Huseic 
Khan . . . .12 Bom., 247 

See Habeibanbas Nabanbas v. Bai Ichua 

[1. L. B., 4 Bom., 155 

44. Certficate of sale , — 

Civil Procedure Code, 1877, s. 316, — SemUe , — That 
a certificate granted under section 316 of the Civil 
Procedure Code is not an instrument the registration 
of which is compulsory, Uubaini Bequm v. Mulo 

[I.Ii.E.,6 All.,84 

45^ — - — Certificate of sale . — 

Certificate of payment, — Receipt. — Beng, Reg. VIII 
of IS 19, s. lOfCl.l. — Civil Procedure Code, VIII of 
1859, 8. 259 (X of 1877, s. 316).— A certificate of 
payment granted under the provisions of clause 1, 
section 15 of Repilation VIll of 1819, is admissi- 
ble in evidence without being registered. Queer e, — 
Whether a sale certificate granted under Act X of 
1877, section 316 (corresponding to section 259 of 
Act VIII of 1859), is admissible in evidence without 
being registered. Abbool Aziz Biswas v, Radha 
Kant Kobibaj . . l.X. B., 5 Calc., 226 

46. — Certificate of sale. 

Queer e, — Does a certificate of sale need registration ? 
Bbnobi Lal Ghobb v. Tamizubbin 

[7 C. L. B., 116 

See Rajeishen Mooebbjee v, Rabha Mabhub 
Halbab . . . 21 W. B., 348 

47. ' ' — — Certificate of sale.— 

Memorandum declaring person to be purchaser at 
sale. — What operates to create the property recog- 
nised as a right of occupancy is the revenue sale 
and consequent entry of the occupant’s name in the 
Collector’s books. A memorandum, therefore, de- 
claring a person to be the successful bidder at the 
sale is not an instrument creating or declaring an 
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interest in immoveable property and requiring regis- 
tration under section 17 of Act XX of 1866. Ghb- 
LABUAi Buikabidas Pbanjivan Ichhabam 

[11 Bom., 218 

48. — Certificate of sale , — 

Civil Procedure Code, 1859, e, 259. — Under Act 
VIII of 18511, section 259, and Act XX of 1866, 
section 17 and section 42, it was necessary to regis- 
ter the certiheate of sale itself, and not merely the 
memoraiidnm of the certificate of sale. Sbinitasa 
Sastbi V. SEtiHAYrAxoAB . 1. li« B., 8 Mad., 87 

49. Certificate of sale . — 

Mortgape. — Where the Subordinate Judge of Dehra 
Dun made and signed the following endorsement on 
a deed of mortgage of immoveable property : “ This 
deed was purchased on the 1st December 1875 at a 
public sale in the Court of Dehra Dun by N. and 
AT., plaintiffs, for 112,400, under special orders passed 
by the Court on the 23rd November 1875, in the 
case of N. and AT., plaintiffs, against R., for self, and 
as guardian of the heir in possession of the estate 
left by M.,** — Held per Spankib,V, that this instru- 
ment operated as a sale certificate, and consequently, 
as it related to immoveable property of the value of 
HlOO and ujiwnrds, it required to be registered. 
Meld per Oldpikld, .7^.— That as the instrument 
operated to assign the deed of mortgage to the auc- 
tion-purchasers, it for the same reason required to 
be registered. Kaeabia Lal «. Kali Din 

[I. Ii. R., 2 AIL, 392 

50* Certificate of sale . — 

Property sold in lots, — Single sale-certificate for 
lots each under RIOO . — In compliance with an appli- 
cation for the sale of land to satisfy a decree the 
Civil Court put up certain land to auction in four 
lots. One lot was purchased by the plaintiff for R88, 
and each of the other three were bought by him for 
less than RICH), the price for the whole amounting 
to Rll 1-8-0, for which amount the Court granted a 
single certificate of sale dated 10th February 1874. 
This certificate was never registered. The plaintiff 
applied to be put in possession, but, the defendant 
resisting him, his application was rejected. On the 
16th of November 1879 the plaintiff brought this suit 
to have his right declared to the piece bought for R88, 
and to recovex its possession. Along with the plaint 
the plaintiff produced the unregistered certificate of 
sale of the 10th February 1874. On the application 
of the plaintiff, another certificate for the same pro- 
perty was issued by the Court to the plaintiff on the 
Slat of October 1877,— that is, three years after the 
confirmation of sale. This was registered on the 
20th of December 1877 and was produced by the 
plaintiff in the proceedings which gave rise to the 
present suit. It was obtained by the plaintiff on the 
23rd of February 1880 and tendered in evidence, 
but was rejected under section 63 of the Code of 
Civil Procedure (XIV of 1882). Meld that, although 
the four lots purchased by the plaintiff at the auc- 
tion sale were included in one certificate of sale, 
such certificate, although one instrument in form, 
should, for the purpose of registration, be regarded 

IV 
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as four separate certificates of tbo four several lots, 
each of which did not require registration. Dbvi- 
DA8 JAOJIVAN V. PiBJADA BbgAM 

[I. B., 8 Bom., 877 

61* — - Deed of compromise, 

— R. S. R., a Hindu, died in 1811, leaving a will, by 
which he gave his property to his four sons subject 
to certain charges, and among other things directed 
that the profits of a portion of it should be dedicated 
to a certain idol. After his death his sous partition- 
ed the property. In 1857, B., one of the sons, 
brought a suit in the late Supreme Court to estab- 
lish the will and to have the trusts carried into 
execution. The decree in that suit ordered that the 
portion so dedicated by the testator should he con- 
veyed to N. C., B. D, N., and AT. R. M., as trustees 
for the idol. In pursuance of this decree a conveyance 
was settled by the Master, but it was never executed, 
the parties having come to an agreement to compro- 
mise, and executed a deed to that effect on 1 5th March 
1866. The deed recited that the parties now agreed to 
compromise certain suits and to execute mutual re- 
leases, Ac., as thereinafter docland and then wdtuessed 
that the real property belonging to the idol, which the 
trustees were entitled to hold under the will, was set 
forth in a schedule, and that it had been ugreced 
that a conveyance should be executed to the plaintiff 
and others in trust for the idol, and that the same 
should he duly registered ; provision was then made 
for the settlement of the dedicattwl portion, when for 
more than one year, and extending beyojid the 
term of the turn of worship of any one of the parties; 
and there was a declaration that all leases, Ac., made 
without consent of the parties should f)niy he valid 
for the turn of worship of such party ; that the rents 
and profits were to pass to and remain with the party 
or parties who should for the time being ho entitled 
to the turn of worship; and that a house of wor- 
ship should he built for the idol on the land men- 
tioned in the schedule : provision was also made for 
the forfeiture of interest of any party who should 
renounce the Hindu religioii ; and it was declared 
that a certain portion was not to be considered divided 
as theretofore, hut that it belonged to the plain- 
tiff, and was not liable to bo sold. Meld (reversing 
the decision of Mabkbt, J.) that the document was 
one which required registration under section 13 of 
Act XVI of 1864. ItAJKU-iiAB Kov v, KalikiusB- 
NA Roy 7 B, L. B., 197 

52, - Citvenant for title 

running with the land. — A covenant for title, running 
with the land, would seem to bo in itself a transac- 
tion affecting the land, and the instrument con- 
taining it, if coming within clauses (a) to (d) of 
section 17 of Act III of 1877, must be registered, 
unless it comes within the exceptive clauses («) to (1) 
of the same section. IlAJiT Balu v, Kbishnabav 
Bahchandba . • . I. li. B., 2 Bom., 278 

53, - — Contract of mort- 

gage. — Letter stating terms of e^uitahle mortgage. 
Effect of. — Equitable mortgagee, his proper remedy. 
—A. and B, executed a joint and several promissory 

7o 
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note in favour of the plaintiff. On the same day A, 
deposited with the jdaintiff the title-deeds of his pro- 
perty as collateral security, and received conjointly 
with if. a part of the consideration-money for the 
promissory note. Shortly afterwards A. addressed a 
letter to the plaintiff to this effect : ** As collateiul 
security for the due payment of £12,000 secured by a 
promissory note of even date , . 1 herewith 

hand you the title-deeds of my property . . money 
hopowed and received in pledge of house,” and ob- 
tained the balance. In a suit on the basis, of the 
documents for foreclosure or for sale of the property, 
or in the alternative for a conveyance of the legal 
estate, — Held that the letter itself was not a con- 
ti*act of mortgage, and was without registration ad- 
missible in evidence of the e<iuitable mortgage which 
had been completed upon deposit of the title-deeds. 
Heldy also, that the fact of th(i existence of the letter 
would not prevent the jdaiiitiff from giving any other 
evidence in proof of his claim. Kedar Nath Dutt v. 
Sham Lall Khettry, 11 B. L. R., 405, followed. Oo 
Noung V. Moung * Htoon Oo 

[I. li. B., 13 Calc., 822 

64. Endorsement on deed 

of sale of -immoveahle property, — 2>. sold a bouse to 
P, and executed a deed of conveyance which was duly 
registered. P. did not pay the purchase-money, and 
therefore did not get possession. Shortly after the 
conveyance had been registered, P. returiuid it to i)., 
with an endorsement thereon to the effect that it was 
ret\irnod because P. was unable to pay the p\irchasc- 
moiiey. The right, title, and interest in the house 
were subsequently attached and sold under a decree 
obtained against him by the plaintiff. The plaintiff 
became the purchaser. Held in a suit by him against 
-D. for possession, that the endorsement on the con- 
veyance not having been legisteved could not affect 
the ])roperty. Umku Mal Motibam v. Davu bin 
Duoj^diba . . . 1. L. B., 2 Bom., 547 

55 ^ - Letter depositing 

iUle-deeds. — Admissibility in evidence of unregis- 
tered document. — The defendant deposite<l certain 
title-deeds with the idaintiff as security for money 
due on a bond executed by the defendant in favour of 
the plaintiff. The deeds were sent with the I’ollow'ing 
letter from the defendant to the plaintiff’s attorney : 
“ 1 have the pleasure of handing to you the title- 
deeds of a house, j6. Lower Circular Hoad, as a colla- 
teral security fot K20,000, which falls due this day. 
Please accept them from my manager.” In a suit 
for an account of what was due to the plaintiff on 
the security of the deeds, — Held that the letter need- 
ed registration as being a document which created 
an interest in land, and therefore being unregistered 
was inadmissible in evidence. Dwabkanath Mitteb 
V. Sauat Kumabi Da6i . • 7 B. li. B., 55 

56. — Letters containing co»- 

traet. — Acknowledgment of receipt of consideration, 
— Htndence Act,s, 91 . — Oral evidence. Admissibility 
of, — Jnstrimenfs/* — An advertisement appeared in 
the Bombay Gazette, newspaper of the 9th March 1874, 
advertising for sale certain moveable and immoveable 
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property situate in the village of Augur, near Jun- 
nar, in the district of Poona. On reading that ad- 
vertisment plaintiff entered into a negotiation wdth 
the solicitors of the widow and administratrix of the 
owner of the said property for the purchase of a cer- 
tain portion of it. On the 26th May 1874 the 
plaintiff wrote a letter to the solicitors, offering to 
purchase the said property for ftl4,000 on certain 
conditions, and proposing to pay a deposit of R1,000 
as earnest- money if the offer was accepted. On the 
following day the solicitors informed plaintiff, in 
writing, that the widow accepted his offer, and 
requested him to deposit the earnest-money offered 
by him in his letter. Plaintiff accordingly deposit- 
ed the earnest-money (ftl,000) with the solicitoi’s 
on the same day, and obtained from them a receipt, 
bearing a one-anna receipt stamp. The receipt 
mentioned the money as being in part payment of the 
sum of ftl4,000, the amount for which the plain- 
tiff had agreed to purchase the property. Instead of 
completing the contract of sale with the plaintiff, 
and putting him in possession of the property, the 
widow sold it to other persons. In a suit of the 
nature of a suit for specific performance brought 
by the plaintiff’, as first purchaser, against the wddow 
and the other purchasers to set aside the subsequent 
sale of the property, and to compel the widow to 
execute a conveyance thereof to tin? plaintiff, the fol- 
lowiug documents Were produced and tendered in evi- 
dence, viz,, the advertisement of the 9th March, the 
I plaintiff’s letter of the 26th May (exhibit No. 3), 
the solicitors' reply (exhibit No. 4), and their rec!eij)t 
of the 27th May 1874 (exhibit No. 5), and it was 
contended that ibree of the four documents — viz,, 
exhibits Nos. 3, 4, and 5 — required registration 
under the llegistratiou Act (Vlll of 1871), section 
17. Held that the plaintiff’s letter (exhibit 3) 
offering to purchase the property in tpiestion, ainl 
the letter of acceptance (exhibit 4) written on behalf 
of the vendor (defendant No. 1) by her attorneys, 
did not fall within clause {b) of the 17th section of 
the Kegistration Act (VIII of 1871), and were 
admissible in evidence to prove the contract of sale, 
although not registered. I’he acceptance of the 
plaintiff’s offer was conditional on his payment of 
the itl.OOO as earnest -money, and therefore, until 
that sum was paid, no estate, legal or equitable, in 
the property passed to the plaintiff. Queer e , — 

Whether the letters between the ])arties (exhibits 
Nos. 3 and 4), even if they did constitute a complete 
contract for sale, unincumbered by the necessity for 
the payment of the dejwsit by way of earnest, could 
be regarded as “ instruments within the meaning of 
section 17 of the Kegistration Act (Vlll of 1871). 
Waman Kamchakdba V , Dhondiba kkishnaji 

[I. li. B., 4 Bom., 126 

67. — Deed of partition,'- 

section 17 of Act XX of 186(> extended to. a deed of 
partition, and this w^as not prevented by such an in- 
strument being onumeratod in section 18 amongst 
those which were optionally registrable, Shanbab 
Ramguanpba V , Vishnu Anant 

1 Bom., 67 
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53 ^ , — Deed of division of 

immoveable property registration of a deed 
of division of immoveable property of tlie value of 
more than ftlOO, executed by members of an 
undivided Hindu family, was optional under clause 2, 
section 17 of Act XX of 1S66, and a suit will not 
lie to compel registration. Anonymous 

[6 Mad., Ap., 9 

69. " ■■■■ " ' ' Deed of partition, 

— A deed of partition need not be registered. Nem 
Roy V, Lalmun Roy . . 26 W. B., 376 

Instruments of partition made by revenue officers 
require registration under section 17, clause (Ar), of 
the Registration Act of 1877. 

60. and cb (c) and s. 

49. — Unregistered document. — Document to con- 
tradict witness. — Meaning of word ** declare ’* in 
section 17 of Act III of 1877. — Acknowledgment^ 
Necessity for registration of. — 8. and R. sued their 
brothers M. and V. in 1880 for partition of the 
family property. The defendants pleaded that tho 
j)ropcrty Inid been ])artitioncd in 1870, and that the 
various members of the family had been ever since 
in possession and enjoyment of their respective 
shares. At the hearing a document was produced 
by the defendant M., dated the 13th January 1877, 
which was proved to have been signed by his three 
brothers, R. and V., on the occasion of M.*s 
effecting a mortgage of part of the property. This 
do(‘unient contained the following words: “Our 
eldest brother M. has built houses and is building 
new houses on property appertaining to his share 
.... To the same we throe persons and our heirs 
and representatives have no interest of any kind 
whatever. If wo or they should prefer any claim, 
then the same is to he null. This release paper we 
have duly passcjd in writing jointly and severally and 
in sound mind.” This document had not been regis- 
tered, and was, therefore, inadmissible as evidence of 
the alleged partition. In cross-examination of the 
plaintiff JB., he was interrogated as to the circum- 
stances under which the mortgage was made by M. 
on the 13th January 1877. He said: “1 was pre- 
sent when the mortgage was made, but I was ill in 
bed. . . . This was on the 13th January 1877. 
... I did not say on that day that I had no claim to the 
property.” He was thou shown the above document, 
and admitted his signature. The document was then 
tendered in evidence, not as a release, but to contra- 
dict the witness. Held that tho document was ad- 
missible for that purpose, as it was not a document 
which itself declared a right in immoveable property 
in the sense intended by section 17 of the Rogistra- 
tioti Act, III of 1877. It was an acknowledgment 
that there had, in time past, been a partition between 
the brothers who signed it and tho defendant M,, 
but it was not itself the instrument of partition. 
That an acknowledgment of a partition is distinct 
from the instrument of partition, is to be gathered . 
from clause (c) of section 17 of the Registration Act, 
ill of 1877. Had the terms of clause (h) of that ! 
section been satisfied by a mere acknowledgment, ' 
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clause (c) would have been superfluous. Its oper- 
ation is to recpiiro an acknowledgment in the form 
of a reeei})! to be registered, hut not an acknowledg- 
ment in any other shape as distinguished from the 
instrument of the transaction. The word “ declare ” 
in section 17 of the Registration Act, 111 of 1877, ia 
to be taken in the same sense as the words “ create, 
assign, &c.” used in the same section, — viz.^ as imply- 
ing a definite change of higal relation to tho property 
by an expression of will embodied in the document 
referred to. It implies a declaration of will, not a 
mere statement of a 1‘act, and thus a deed of parti- 
tion whi(di causes a (diange of legal relation to the 
property divided amongst all the parties to it, is a 
declaration in the intended sense ; but a letter con- 
taining an admission, direct or inferential, that a 
partition once took place, does not “ declare ” a right 
within the meaning of the section. It is not the ex- 
pression or declaration of will by which the right is 
constituted. Queers, — Whether, if the above docu- 
ment were itself a release oi)crating or intended to 
operate! as a declared volition constituting or severing 
ownership, it could bo reexiivad even for tho purpose 
of contradicting a witness who bad denied that be 
had previously made a statement inconsistent with 
his evidence. Sakuaeam Keisiinaji v. Madak 
Kbisiinaji . . . X. Ij. R., 5 Bom,, 282 

61. — Release — In June 

1875 L. executed a bond in favour of 8., in which ho 
mortgaged, amongst other property, a village cjilled 
Chand Khera, as security for the payme.nt of certain 
moneys. He subsequently sold such village to A.f 
concealing the fact that it had been mortgaged to 8, 
On this fact coming to the knowledge of A., he 
threatened L. with a criminal prosecution, whereupon 
L. proposed to 8, in writing that the security of a 
share in a village called Kelsa, vvliich he alleged was 
his property, should be substituted for the 8(*curity of 
Chand Klieia. 8. accepted this proposal by a letter 
in which bo referred to L.'s proj)Osal in terms. It 
subsequently appeared that the share in Kelsa did 
not belong to L., but to another jierson. 8. having 
sued upon bis bond, claiming to enforce thereunder a 
lien upon Chand Khera, A. set up as a defence to 
the suit that 8. had agreed to substitute Kelsa for 
Chand Khera in the bond, producing 8.'s letter as 
evidence of the agreeraemt. Held that such letter 
opcrat<;d as a release, and should therefore have been 
stamped and registered. Safpae Ali Khan v * 
Laohman Hass X. L. R., 2 AIL, 664 

02. — Release from mortgage, 

— Agreement for fresh consideration, between mort- 
gagee and third person, for release of property from 
mortgage, — Release not required to he in writing 
and registered.— mortgagee of immoveable pro- 
perty under a hypothecation bond entered into an 
agreement with one who W’as not a party to his 
mr)rtgagc to release part of the property from, lia- 
bility under his mortgage. This agreement was 
not in writing and registered. The mortgagee sob- 

7 o 


IV 



( 4781 ) 


DIGEST OP CASES. 


( 4782 ) 


KEGISTBATION ACT, 1877, s. 17 (cl. b) 

.’■^ooniinued, 

eequently sought to enforce the hypothecation 
against the whole of the mortgaged property. Meld 
that the agreement, Mng a new contract for a fresh 
consideration between persons who were not parties 
to the mortgage, was not, as between the parties to 
the mortgage, a release which the law rccpiired be 
in writing and registered, Gurdial Mal v. Jauhri 
Mal .... I. L. B., 7 Aa, 820 


BEQISTBATION ACT, 1877, a. 17 (cl. b) 

— continued. 

Cases decided by the High Court in which the ** suleh- 
namah,^* having been relied on, not as oontaining the 
hypothecation itself but as evidence only of a separate 
parol agreement, or in which a decree, having been 
made in accordance with the terms of the document, 
was held not to require registration, remarked upon 
and distinguished by Spankie, J. Surjf Prasad 
v , Bhawani Sahai . . 1. 1<. B., 2 All., 481 


68 . 


Widow*s right to 


maintenance^ Metrnee of.-^JReleasee affecting pro- 
petty , — A widow’s right to maintenance constitutes no 
interest, vested or contingent, in the immoveable pro- 
perty of an undivided Hindu family within the mean- 
ing of the llegistration Act XX of 1860, and a release 
thereof did not require to be registered under clause 
8, section 17 of that Act. /Semhlct — Under Act XX 
of 1866, section 17, clauses 2 and 3, releases affect- 
ing immoveable property above RlOO in value had to 
be registerc'd, and the releases mentioned in clause 7 
of section 18 are releases relating to moveables. The 
ruling in Anonympus Cascy 6 Mad,, Ap., 9, dissented 
from. Kalpagathaohi v. Ganapathi Pillai 

[I. Xi. B., 3 Mad., 184 


64. and s. 49. — Deed of 

eonditional sale, — AdmissihiUty if evidence . — A deed 
of byo-bil-wafa, or conditional sale, is a deed w'hich, 
under section 17 of Act XX of 1806, requires regis- 
tration before it can become admissible as evidence. 
But BO far as it is a covenant or agreement for the 
repayment of the money lent on a particular day, it is 
not an instrument requiring registration j and there* 
fore, for such purjKisos, notwithstanding section 49, 
it is admissible in evidence, Niimadhub Sing Das 
0, Fattru Oh and Saha 

[3 B. L. B., A. O., 810: 12 W. B., 222 

65. Shehaitnomah. — A 

•hebaitnamah which conveyed no right or interest, but 
merely declared that a particular portion of the tha- 
koor’s income should be expended through the instru- 
mentality of the shebait in the worship of the tha- 
koor, was not a deed requiring to be rt'gietcred under 
Act XVI of 1864. Qibiskdhue Dass v. Nitto 
Qopal Dabs . • . . 19 W. B., 291 


66. " Suleh-namnh.— Agree- 

ment creating a charge on immoveable property, — Suit 
for money charged on immoveable property , — Certain 
immoveable property having been attached in the 
execution of a decree held hyS.,B, and L, objected to 
the attachment. An arrangement was subsequently 
effected between the objectors and the paiiiics to the 
decree which resulted in all parties jointly filing a 
** suleh-namah ” in Court, in which JS, andX., who had 
purchased the rights of the judgment*debtor in the 
attached property, agreed to pay the amount of the 
decree, which exceeded one hundred rupees, within 
one year, and hypothecated such property as security 
for the payment of such amount. S. having sued 
Upon this document claiming to recover the amount 
of Gie decree by the sale of such property , — Meld that 
the documeut required to be registered, and not being 
registered the suit thereon was not maintainable. 


67. — and 8. 18. — Deed of 

surrender, — “ Acknowledgments,^* — An istifanamah, 
or deed of surrender, surrendering pledged property of 
w'hich the party executing it was in possession, on re- 
ceiving back the amount of a bond-debt, comes under 
clauses 2 and 3, section 17, of Act XX of 1866, and 
must be registered to be admissible in evidence. ** Ac- 
knowledgments,” in clause 7 of section 18, refer to 
transactions of quite a different description. Bhyrdb 
ChDNDEE DaSB V. KALEEOHDNDBE (^HrCKKEBDTTY 

[16 W. B., 66 

68. .. ' I . Surrender of interest 

by tenant to landlord. — Act XVI of 1864, ss. 13, 14, 
— A document, which was substantially a surrender by 
a tenant of his interest in land to his -landlord, and, 
as such, was exempted from stain]) duty by Act X of 
1862, under the general exemption clause, did not 
require registration under Act XVI of 1864, sections 
18 and 14^ Jaday Rdghnath v, IIaiji Himmat 

[9 Bom., 246 

69. (cLc.) — Document acknow- 

ledging receipt of consideration-money for convey- 
ance, — A document which acknowledges the receipt of 
consideration -money for the conveyance of immoveable 
property cannot be received as evidence unless it is 
registered. Seeknath Chden Soor v. Ntlkanto 
Dey 22 W. B., 809 

70. Acknowledgment of re- 

ceipt of consideration. — %7, T, passed a writing to K, 
under date 28th April 1874, stipulating that the deed 
of sale of J. T.*s bungalow' to V. for H4,300, which 
w'as to have been made that day, owing to certain 
circumstances therein mentioned, should be mode and 
delivered by J, T, to V. twenty days thereafter. The 
writing further acknowdedged the receipt, by J, T, 
from r., of RlOO as earnest- money for the purchase 
of the bungalow, and concluded with certain penalties 
in the event of a default by either pai-ty. In a suit m 
the nature of a suit for specific performance brought 
by V, to compel J, T, to execute the deed of sale to F„ 
and to register the same as promised in the writing 
of 28th April 1874, — Meld that the writing required 
registration under Act VIII of 1871, section 17, 
clauses 2 and 3, as it distinctly acknowledged the re- 
ceipt of RlOO as part of the consideration for the 
sale of the house to the plaintiff for the sum of 
R4,300, and operated to create an interest in the 
bouse of the value of RlOO and upwards. Mahad v. 
Dari, I, L, R., 1 Bom., 296, approved and followed. 
Jusab Maji Jafar v. Maji Gul Mahammad, 12 
Bom., 175; Margovandas v. Balkrishna, 7 Bom,, 
O. C„ 67 ; and Kedamath Dutt v. Shamlal Khettry, 
11 B, L, R,, 405, distinguished. Valaji Ibaji 
Thomas . . . . I. Ii. B., 1 Bom., 190 
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71. — Meceipt for earnest- 

money, — Consideration. — Where the plaintiff pro- 
posed to purchase property, moveable and immove- 
able, for R14,000 and to pay a sum of R1,000 as 
earnest-money, and his offer was accepted and the 
earnest-money deposited, a receipt was given for it 
stamped with a one-anna receipt stamp. The receipt 
mentioned the money as being in part payment of the 
sum of R 14,000 the amount for which the plaintiff 
had agreed to purchase the property. Instead of 
completing the contract of sale with the plaintiff and 
putting him in possession, the defendant sold it to 
other persons. In a suit to set aside the sale to 
thejn and to compel the defendant to execute a convey, 
ance to the plaintiff, — Held that the receipt for 
Hl,000 earnest-money (exhibit No. 5) foil within 
clause (3) of section 17 of the Eogistration Act 
(VIII of 1871), as being an acknowledgment of the 
receipt or payment of consideration on account of the 
ci'eation of a right, title or interest in immoveable 
proj)erty of the value of upwards of ftlOO, and was, 
therefore, inadmissible in evidence, not having been 
registered ; but that under section 91 of the Evidence 
Act (1 of 1872) oral evidence was admissible to prove 
the payment, notwithstonding the existence of the 
written receipt. The third clause of section 17 
of tlie Registration Act (VIII of 1871) includes 
within its scope a payment of a part of the considera- 
tion as well as a payment of the whole of it. Wa- 
HAN Rak Chanbua u. Dhandika Kbisunaji 

[L Ii. B., 4 Bom., 126 

72. — and 8. 20. — Receipt, — 

Declaration of title, — The defendant passed to the 
plaintiff a document worded, in substance, as fol- 
lows ! “ Your fields .... are entered in my 
name. Ever since they came inco your possession 1 
have received from you the assessment due upon them. 
1 have now no claim upon you for any balance of as- 
sessment. .... 1 will cause the aforesaid two 

fields to be entered in your name. Nothing remains 
due by or to either of us in respect of the produce 
of these fields.” The document was stamped as a 
receipt with a stamp of one anna. — Held that, for 
the purpose of establishing satisfaction of all claims 
which the plaintiff and the defen<iant had upon one 
another, the document was admissible in evidence ; 
but that, if used as evidence of title, it came within 
the provisions of section 17 of the Registration Act 
(XX of 1860), and the corresponding provisions of 
the Registration Act (III of 1877), and was inad- 
missible unless duly registered. Faki «. Khotxt 

[1. li. B., 4 Bom., 590 

73. , — Receipt. — Release of 

claim secured by mortgage. ---'Held, that a docu- 
ment, called a receipt, but intended to be used to prove 
the release of a claim secured by mortgage, required 
registration under section 49 of Act VIII of 1871, 
inasmuch as it affected immoveable propeHy. Ba- 
SAWA 0. Kalkapa . . I. li. B., 2 Bom., 489 

Contra GuGtrvpuB Ali v, Maeombd Yasbbb 

[20 W. B., 834 

74. - Receipt by mortgagee . — 

Admssibility of evidence,-^T\iC defoudaxit tendered 


RSaiSTBATIOK ACT, 1877, s. 17 (oL 0 ) 

— continued, 

in evidence a receipt for R250, to show that the in- 
terest of his co-mortgagee (the plaintiff) in the mort- 
gage had been extinguished. The receipt was ob- 
jected to on the ground that it had not been regis- 
tered. Held that the receipt being tendered to show 
that the interest of the plaintiff in the mortgage had 
been extinguished, required registration, and was in- 
admissible without registration. Shidlingapa v. 
Chenbasapa, I. L, R., 4 Bom,^ 235, distlnguisliod. 
llAMAPA V, Umanna . I. L. B,, 7 Bom.« 128 

76. — - Document aehnow* 

lodging receipt of consideration.-^Parol evidence.-^ 
In a suit for possession where plaintiff’s case was that 
a kut-mirash (usufructuary mortgage-deed) had been 
granted to defendant, who had promised upon repay- 
ment of the money consideration to surrender tho 
pottah and give back tho land, and where plaintiff pro- 
duced a receipt in proof that such repayment had 
been effected,— that the receipt, being an instru- 
ment acknowledging receipt of tlie consideration on 
account of extinction of interest in land, came within 
the terms of Act VIII of 1871, section 17, clause 3, 
and was not admissiblt; as evidence without registra- 
tion. But oral evidence was reccivahlo in proof of 
the receipt of the mom^y. Soobjo Ooomab Bhutta- 
CHABJEK t). BhUGWAN ChUNDBB ROV 

[24 W. B., 828 

76. — — Memorandum . — 

Receipt. — Rxtinction of mortgagee* s lien, Mvidenoe 
of.-- A document purporting to have boon passed by 
a mortgagee to his mortgagor, and reciting the demand 
of the former for re-payment of his mortgage-money 
before the due date of the mortgage, and the com- 
pliance with that demand by the latter by moans of 
a fresh loan upon a second inortgagi^ of the same pro- 
j>erty; and reciting also the fact of the delivery of 
|>o88e8Bi()u of the property by the original to tho 

• second mortgagee; and purporting, in conclusion, to 
contain a declaration by the original mortgagee that 
nothing remained due to him in respect of his mort- 
gage, is a document which, under clauses 2 and 3 
of section 17 of Act XX of 1866, as well as under 
clauses 2 and 3 of section 17 of Act VIII of 1871, 
requires registration, and, if unregistered, is, by sec- 
tion 49 of the same two Acts, inadmissible as evi- 
dence of any tmrisaction affecting any property com- 
prised therein. Tim fact of the extinction of the ori- 
ginal mortgagee’s lien may, however, be provcid by 
other documentary or proper oral evidence. Maha- 
DAji V, Vyabkaji Gotik© • I. Xj. B., 1 Bom., 197 

77 . — Receipt for sums paid 

on bond hypothecating immoveable property , — A 
receipt for sums paid in part liquidation of a bond 
hypothecating immoveable property must be regis- 
tered under the provisions of section 17 of Act VIII 
of 1871 to render it admissible as evidence under 
section 49 of the said Act. Baliy Singh v. Dgbga 
Pbasad . . • . 1. Xi. B., 1 All., 442 

78. - — Receipt for money 

paid under an hypothecation-bond. — A receipt ac- 
knowledging as a fact part-payment of a sum doe 
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under an hypotliecatiou bond does not require refcistra- 
tion under Hcetion 17, clause (e) of the lle^Htration 
Act, unless the fact is referred to as a consideration for 
a contratttual euffagement, whereby the interest cre- 
ated by tlio prior re^j^isU^red instrument is limited or 
extinpiiished. A mere ret^npt does not acknowledge 
the receipt or payment of a consideration. Dalip 
Sin^fh V. Durga Prasad^ 1, L. iZ„ 1 All.^ 442, dis- 
sented from. Venkatarama Naik v. Chinnathamhu 
Meddi, 7 Mad,, 1, approved. Vbnkayyab e. Venka- 
TABUBDAYYAU . . . I. li. R., d Mad., 53 

79 . and cL b. — Receipts hy 

mortgagee, — Receipts passed by a mortgagtjc for sums 
paid on account of the mortgage-debt, and exceeding 
IllOO each, are not inadmissible in evidence for 
want of registmtion under Act III of 1877, section 
17. The technical Uirin “ considcjriitioii ” implies that 
the person to whom the money is paid himself limits 
or extingiiishcH his interest in 1 he land in considera- 
tion of such ])aynient. Such limitation or <*xtinction 
(if there can be said t/O he any) as results from the 
payment on account of the mortgage-debt is the 
legal (;()n8C(|uencc (jf such payment, and not the act of 
the mortgagee. The pjiyiixmt reduces the sum due 
at the time on the mortgage, and thus modifies the 
wjconnt between tlu‘ mortgagor and mortgagee. But 
it does not operate to limit or c(m1ine within 
narrower limits the right or interest of the mortgagee 
in the land, which is simply to have the payment 
of the principal and interest secured on the mort- 
\ prtnnises hy some one or other of the njmedies 
\ available for that purpose. Money paid on account 
i of a mortgagi'-debt is not the consideration for the 
\ Uinitation or extitiction of so much of the interest in 
I the land created by the mortgage, and a receipt for 
such a payment need not, therefore, be rcgisU*red 
under seediou 17, clause (b), of tlio Itcgistration Act 
1 11 of 1877. Dalip Singh v. Durga Prasad, I. L. K„ 
1 All,, 442, dissented from. 8iii o mnc, apa v, Chkn- 
BASABA . . . . I. li. R., 4 Bom., 285 

SOf — .1 ■ Receipts given hy morU 

gagee for payments on account of the mor/ gage-debt, 
—Unregistered receipts given by a mortgagee to a 
mortgagor for sums paid on account of the mortgage- 
debt are not inadmissible in evidouce under clause 
(e), siH^tion 17, of the Registration Act 111 of 1877. 
Shidlingapa v, Chenbasapa, I, L. B., 4 Rom,, 235, 
followed. Aknapa «. Gabpati 

[L Xu R., 5 Bom., X8l 

81. ' - " — — — Receipt for payment of 

mortgage-money, — The jmyment of money by a raort- 
to a mortgagee in satisfaction of the mort- 
lebt, is a payment of consideration on account 
of the extinction of the moi^tgagee's right, within 
the meaning of clause (c), sectloti 17 of Act VIII of 
1871 (Hcgisimtion Act). A receipt for such pay- 
ment is therefore a document of which the registra- 
tion is compulsory, and which, if unregistered, is in- 
admissible in evidence under section 49. Dalip 
Ringh v. Durga Prasad, I. X. R„ 4 All., 442; 
Rasama v. Katkapa, J. L. 1?., 2 Bom,, 489 ; Mahadnji 
?. Vyamkaji Lovind, 1, X. R,, 1 Rom,, 197 ; and 
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Ramapa v. Umanna, 1. X. R., 7 Rom.*, 123, followed. 
ShidUngapa v. Chenhasapa, I, L, R,, 4 Bom., 235, 
dissented from. Mattongeny Dassee v. Ramnarain 
Sadkhan, I. X. R„ 4 Calc., 83, referred to. ImjdaI) 
Husain v. Tasadbun Husain 

[I. Ii. B., 6 AU., 836 

82. (el, d). — Unregistered 

lease,— Act XVI of 18G4 no unregistered lease 
for a term exceeding a year could be received in evi- 
dence in any civil proceeding, however small the 
value of the property leased. Omab v. Abbool 
Gupfooe 8 W. R., 425 

88. KahuUat. — Lease , — 

A kabuliat was not a “ lease ” within the meaning of 
sec.tion 18, Act XVI of 1804. Amjbb Ali v, Ala 
Buksu 9 W. B., 537 

Hub Chunbbb Qhosb v, Wooma Soonbuber 
Dossbe . . . .28 W, B., 170 

84. Lease for more than 

a year, — Liability under unregistered lease. — Where 
a house is let for a term exceeding a year, the regis- 
tration of the kabuliat is compulsory ; aiul no action 
will lie for the recovery of the rent stipulated to be 
paid under the kabuliat if that document is unregis- 
tered. A party who retains atul holds a building 
under such unregistered kahuliaf- is nevertheless 
bound to pay a reasonable compensation for the use 
and oceupan(‘y thereof. Puboma Soonbubbe Dos- 
BBE V , Pbollab Chunbbb Dass 

[12 W. B., 289 

85. Agreement between 

landlord and tenant. — Potiah. — Mad. Act VIII 
of 1865 . — An agreement between a landlord and 
tenant in the Presidency of Madras for more than 
one year is a pottah within the meaning of Act Vlll 
of 1805, and consequently exempted from registra- 
tion under Act XX of 1800. Vakaty Ramakebby 
V , Duvvubu Ayappabebby . . 7 Mad., 284 

86. and s. 49.— 

Agreement for lease. — Evidence. — Under clause 
id), section 17, of the Registration Act HI of 1877, 
an agreement for a lojise needs registration if the 
parties to such agreement intend to create a present 
diuuise. Although the agreement may contemplate 
a formal document being subsequently executed, the 
paramount intention as gathered from the whole of 
the instrument must prevail, PuBllANANBBAS Ji- 
WANBAS V, DhABSBY ViBJI 

, [I. L. B,, 10 33oni., 101 

87. Lease. — Agreement 

for Uase. — Doul durkhast. — Proposal , — Accept^ 
ance.— Contract. — Every lease, or agreement for .. 
lease, in writing, must be registered before being 

I given in evidence. But a proposal in writing to take 
! a lease of certain lands on certain terms, made by 
1 one person to another, need not he* registered, unless 
I the proposal in writing has be<m so ac^cepted that tlie 
' proposal and acceptance constitute a contract in 
I writing. Sufdab Rbea v, Amzab Ali 
1 [I. L. R-, 7 Calc., 703 : 10 C. X.. B., 121 
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Luchmissttk Singh v, Dakho, Luchmissue 
Singh v. Runglal 

[I. L. B., 7 Calc., 708 ; 10 C. L. B., 127 

3S, Jpropoml to pay rent, 

— Doul dark hast. — Lease, — Agreement to lease . — 
Whore a doul darkhast amounts to nothing’ mor<‘ than 
a proposal by a tenant to pay a c(?rtain rent for certain 
land, it does not Huionnt to a leiise or to an agree- 
ment for a lease, and does not, therefore, require 
registration, liut if the proposal has been so accept- 
ed, that the pro])Osal and acceptance constitute a 
contract in writing, then such contract must be 
registered. Choonee Mundur v, Chundee LalL Dass, 
14 IV. K.t 178 ; and Meheroonissa v. Ahdool Gunee, 
17 W, JK., 50.9, distinguished. Lall Jha v. Nkgroo 
[I. la. B., 7 Calc,, 717 

89. Agreement to execute 

lease . — Where defendants had contracted to execute 
a maurasi pottah of certain land at a given rent for 
a consideration of which a portion was paid as 
earnest-nioney, and the balance was to be paid with- 
in fifteen days, and had agreed that, if they failed 
to execute the pottah, the baeena*i)ottro was to be 
considered a pottah, and plaintiff on allegation of 
failure sued the defendants for pos8t‘ssion on the 
footing that the baeeiia-naniah ^yas a inirasi pot- 
tah , — Held that the deed under wdncli the jjiaintiff 
sued was a pottah, and under clause 2, section 17 of 
Act XX of an iiistrument the registration of 

which was coinimlsory. As an unregistered docu- 
ment, it could not bold its ground against a register- 
ed pottah put in by intervenors. Kund Ram ('ihosk 
v. Maunoo Rjuke . . .10 W, K., 177 

90. Lease or agreement 

to lease . — In a suit for possession of certain pro- 
perty and for the execution of a jiottah, it a))j)earcd 
that two of the defendant .s had «5xecuted an agree- 
ment wliicli was duly registered, by which they 
acknowledged the recei])t of a portion of the salaiui, 
and covenanted to execute a pottah on a certain day. 
This agreement was afterwards confirmed by two of 
the defendants who were minors when it was entered 
into : the confirmation was by deed which w'as duly 
registered. Subsocpiently all the defendants executed 
a document, which provided for the payment of a 
portion of the salami on the day when possession 
should be given as provided in the first agreement, 
and for the payment of the remainder hy instalments 
which were to carry interest. This document was 
not registered. Held that it was not a “ lease or 
agreement to lease within the meaning of section 
17 of the Registration Act, and was admissible in 
evidence. Kedabnath Mitteb v. Subkndeo Deb 
Rox . I. L. B., 9 C&lc., 865 : 18 C, li. B., 58 

9X, Lease , — Usufructuary 

mortgage. — Act XVI of 1864, ss, 13, 14. — B. sued 
for possession of certain lands, on a contract embo- 
died in a document which purported to grant B, 
possession of these lands for a period of six years, on 
payment of Meld that the document in ques- 

tion was not a lease, bat a usufructuary mortgage. 


EEOISTRATION ACT, 1877, b. 17 <cL d) 

•-^continued. 

and that the consideration-money being less than 
RlOO, its registration under Act XVI of 1804 was 
merely optional, Ishan Chandea r. SrjAN Ribi 

[7 B. la. B., 14 ; 15 W. B., 331 

92, Lease, — Agreement to 

lease. — Contract of special nature.-^Meld that cer- 
tain letters forming a corrospondcnco which had 
passed between tlu^ parties did not require registra- 
tion, for they did not amount to a lease, or an agree- 
ment for a lease ; but w-ere evideucc; of a contract of 
a special character not coming within any of the 
deliiiitions in the Kcgistratioii Act. Tokt Canning 
Land Company v. Smith 

L21 W. B., 815 : L. B., 1 1. A„ 124 

93. Settlement papers 

given hy ryots. — Settlement papers prepar( 5 d at the 
hcgiiming of each year, and signed hy the ryots 
setting forth the quantity of migdee lands to be held 
and the amount of rent to be paid by each tenant 
during the year, are admissible in evidence, and do 
not r(i(|iiiro registration, provided the amount of rent 
therein agreed to he paid is under ttlOO, and tlio 
term is for only one year. Ndbbun v. Ram DisnirL 


Singh 

. 

. . 17 W. B., 278 

94. 


Lease at an annual 


rent. — A lease for no definite time, but fixing an 
annual rent (sone-bosouc) falls within claiisis 4 of 
section 17 of Act XX of 1800, and must be registered 
in order to be admissible in evidence. Ham RC MAE 
Mandal d. Rrajahabi Methha 

[2 B. li, B., A. C., 76 : 10 W. B., 410 

96. Lease for more than 

a year, — Condition which may shorten term . — A 
lease for more than a year is not the less a lease 
because a condition is attached to the considcu'ation, 
and because its term may be hisscjied on the payment 
of a sum of money by the lessor. Such a lease can- 
not be ii8(?d in evidence unless it is registered. Ru rsh 
A x.1 Boohban V. Nubotaea . 13 W, B„ 468 

96. Lease with provision 

extending term. — Where a kabuliat for one year 
contains a provision extending its term to more than 
that period, it cannot bo admitted in evidence with- 
out registration. Kisto Kalee Moonsiiee v. Agb- 


MONA Bewa 

. . 16'W.E.,170 

97. 

Lease with agreement 


for renewal on expiration. — A kabuliat in which 
a ryot agrcied to hold land under a potbih for a 
specified year, the sgreement ladween the iiarties 
being that at the close of that peritHl a fresh settle- 
ment w'ould be made, was held to be a lease for one 
year, and not to need regi8trati(jn under Act XX of 
3«CG as being a lease for more than a year, although 
a clause intervened between the above clauses to the 
effect that year by year the ryot would pay rent at 
the above rate. JuGDESH Chundee Biswas v. 
Abebollam M UNDUE , . 14 W. B,, 68 

98. — Lease for more than 

a year.^Lease wiiH option of Where a 



( 4789 ) 


DIGEST OF OASES. 


( 4790 ) 


BBOISTBATIOW ACT, 1877, 8. 17 (ol. d) | 

-continued. 

lease is only for one yenr with option to the lessor to 
allow the le8iW30 to continue his tenure on the old con- 
ditions afU‘r expiration of the year, — Meld that the 
absolute right of the lessee is restricted to one year ; 
and that the lease is therefore a one year’s lease, the 
registration of which is not net^essary* Southo Pra- 
6AD Dabs v. Pabasxt Padhan. Southo Pubbad 
Dabs v. Kuohoo Padhan . . 26 W. B., 98 

09. — Lease for eo long as 

tenant continues to pay, — A lease for so long as the 
lessee or tenaut continues to pay the stipulated rent 
is a lease not limited to a year, and must he registered 
under section 17 of the Registration Act of 1860, and 
not Insiiig registered cannot he rec^eived in evidence 
under section 49 of that Act. Sjibogholam u. 
Bubbbbb Nath • . . . 4 N. W., 86 

100. Zur-i-peshgi lease. 

Leases not exceeding one yearf* Meaning of.-^ 

Leases which wore exempted from the operation of 
section 17, clause 2, Act XX of 186G, were leases the 
term of wliich was one year certain. Where a zur-i- 
poshgi lease was granted for one year, but with a 
stipulation that unless the loan were repaid within 
that time it should continue in force, — Held that such 
a lease came within the words of section 17, clause 4, 
Act XX of 1866, ** leases of immoveable jiroperty for 
any term exceeding one year ” of which registration 
was compulsory. Bhobani Mahto «. Shibnath 
Baba .... I. L. R.. 18 Calc., US 

101. Kabuliai or lease, — 

Lease for so long as landlord might leave land with 
tenant.-^ X kahuUat or lease, under which the tenant 
might claim {Kissossiou of the land for one year, but 
was to pay rent to the landlord so long as the land, 
lord might leave the land with the tenant, did not 
require registration, JAaJiVANBAS Jawhbbdab v , 
Nabayak Lakshican Path. 

[1. L. R., 8 Bom., 498 

102. ' Shadekhai, — Lease, 

^Held that a bhadekhat is an agreement between 
a leasee and a lessor in the nature of a counterpart of 
a lease, and that an instrunieut of this character 
must, for tlic pur|>oses of the Registration Act, be 
treated as a lease. Held, also, that a provision in the 
bhadekhat, that the lessee might after six months 
remain in occupation at a monthly rent, till the lessor 
called upon him to vacate, did not extend the term 
for which the lease was granted, as to the conclusion 
of that term the lessee would be only a monthly 
tenant of the lessor, and therefore it did not require 
registration under section 17 of Act XX of 1866. 
MoBO VlTHiL «. Tttbabam TALAI) Malhabji 

[5 Bom., A. C., 92 

108. and s. 49.— Xeow. 

^ Lease from year toyear.^ln a suit for possession 
of a pic(‘e of land, and for rent of the same, the 
plaintiff produtsetl in support of his claim two sar- 
khats or kabu lints purporting to be executed in bis 
favour by tin* dofcmlanta, and dated respectively in 
January 187o and June 1876. These documents 
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were not registered. The first after reciting that the 
executant had taken the land from the plaintiff, on a 
specified yearly rent, and promised to pay the same 
yearly, proceeded as follows : “ If the owner of the 
land wishes to have it vacated, he shall give me 
fifteen days’ notice, and I will vacate without 
making objection: if 1 delay in vacating the land 
the owner can realise, by recourso to law, rent from 
mo at the rate of R8 per annum.” The second sar- 
kliat, after reciting that the executants had taken the 
land from the plaintiff on a yearly rent specified, for 
six years, and promised to pay the same year by year, 
proceeded thus : ** And if the said Shaikh wishes to 
have the land vacated within the said term, he shall 
first give us fifteen days’ notice, and we will vacate 
it without objection.” The lower Courts held that 
the sarkhats were not admissible in evidence, as they 
re(iuired registration under section 17 (4) of the 
Registration Act VllI of 1871, being leases of im- 
moveable property from year to year or reserving a 
yearly rent. Held that the two sarkhats created no 
rights except those of tenants-at-will, inasmuch as 
the clause common to both to the effect that at any 
time, at the will of the lessor, the lessees were to give 
up the land at fifteen days* notice, governed all the 
previous clauses, and the defendants could be asked 
to quit at any time before the lapse of the term at 
fifteen days’ notice. Held, therefore, that the leases 
did not fall under section 17 (4) of Act Vlll of 1871 ; 
that their registration was not compulsory ; and that 
they could not he excluded from evidencje under 
section 49 of Act 111 of 1877, which governed the 
question of admissibility, while Act Vlll of 1871 
governed the question w'hether registration w'as or 
was not compulsory. Khuda Bakush v. Sheo Din 
[I. L. R., 8 AIL, 406 

104. — ■' Lease. — Exemption 

from registration by Oovernment. — Leases for a term 
not exceeding five years, with a rent reserved not 
exceeding R50, being exempted by the local Govern- 
ment from,regi8tration, — Held that a pottah for one 
Fasli to remain in force until another pottah is 
granted, with a rent reserved of EllO did not fall 
within the exemption. Held also that such a pottah 
was a lease for a tenq exceeding one year and not a 
lease for a year, and therefore subject to the general 
provision of clause d, section 17, of the Registration 
Act, 1877. VSHXATACIIJBLLAM ChBTTI V. AuDIAN 
[L li. R., 8 Mad., 868 

106. 'Exemption from re* 

gistration. — Lease for one year and till another tease 
is executed.'** X muchalka executed for one Fasli to 
remain in force until the execution of a fresh much- 
alka, for a rent less than il50, is exempted from 
registration by virtue of the notification of the local 
Government under section 17 of the Registration Act, 
which exempts from registration leases the terms 
granted hy which do not exceed five years, and the 
^nual rents reserved by which do not exc^ 

V, Kabtubx Rungayyangab 

[I.i:i.B.,4Mad.,88I 
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100, (cl. h ). — Agreement for 

a lease. — An af^recment for a lease does not require 
registration. Bhaibabnath Khbttbi c. Kishobi 
Mohun Shaw , . . 8 B. L. R., Ap., 1 

Abdul ViDOKA Johas v. Habonb Esmilb 

[7 B. L. Ap., 21 

107. ' Dowhdurkast . — 

Document preliminary to lease,~^k dowl-durkast, 
being only a preliminary to a lease, docs not require 
registration, Mbhbboonissa v, Abdool Gubbb 

[17 W. R., 609 

108. Dowl or amulnama, 

— The registration of a dowl or an amuldareo, which 
are mere preliminaries to a lease, was not compulsory 
under section 13, Act XVI of 1864. Goluck 
Kishorb Achabjeb Chowdhby V. Nund Mohuk 
Dby Sibcab . . . .12 W. R.y 894 

109. ' — Dotol-durkaet . — 

Proposal by tenant to pay rent, — Where a dowl- 
durkast amounts to nothing more than a proposal by 
a tenant to pay a certain rent for certain land, it 
does not amount to a lease or an agreement for a 
lease and does not therefore require registration. But 
if the proposal has been so a(H;ej)ted, that the propo- 
sal and acceptance constitute a contract in writing, 
then such contract must be registered. Choonee 
Mundur v. Chundee Lall Doss, 14 W. R,, 178; and 
Meheroonnissa v. Abdool Ounee, 17 W, R., 609, 
distinguished. Lall Jha v. NBaBOO 

[I. L.R.,7Cala, 717 
Keza V, Amzad Ali 

[I. li. B., 7 Calc., 703 : 10 C. L. B„ 121 

Lucumissub Singh v, Daeho. Luohmissub 
Singh ». Runglal 

[I. L. B., 7 Calc., 708 : 10 C. L. B„ 127 

110. Intention to create 

present demise, — Intention to execute more formal 
document. — An agreement for a lease needs registra- 
tion if the parties to such agreement intend to create 
a present demise. Although the agreement may 
contemplate a formal document being subsequently 
exe<-‘uted the paramount intention as gathered from 
the whole of the instrument must prevail. PUBMA- 
NAND Dab JlWANDAS V, Dhabsby Virji 

[I. L. B., 10 Bom., 101 

111. Petition asking for 

lease, — Section 17, Act XX of 1866, does not provide 
for the registration of a petition asking for a lease. 
Choonbb Mundub V, Chundbb Lall Dobs 

[14W.B..178 

S. C, on review • . 14W.B.,884 

112. Agreement to mort- 

gage. — Equitable mortgage, — Documents amounting 
to an equitable mortgage when creating an interest 
in land of the value of RlOO or upwards, require 
registration under section 17 of the Registration Act; 
but documents when amoniiting merely to an agree- 
ment to mortgage do not require registration under 
that section. Such documents are therefore avail- 
able in evidence as agreements to mortgage without 
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registration, but for the purpose of proving an equit- 
able mortgage they must bo registered before they 
are available in evidence. Bengal Banking Cob- 
POBATION V, Makbbtich 1. 1,. R„ 10 Calc., 815 

118. — — Agreements prelimi- 

nary to main contract . — It was not intended that 
compulsory registration under section 13, Act XVI 
of 1864, should apply to deeds, like amuldustuks, 
which are merely preliminary to the main contract or 
engagement, or that deeds which are steps in, or 
mere parts of, a transaction, should bt) registered be- 
fore they can be used as evidence. Bunwabkb Lal 
V. SuNGUM Lal . . . . 7 W, B,, 280 

See Rahtonoo Submah Siboab v, Goub Chun- 
dbb SuBMAH Sibcab . . 8 W. B., 64 

and Shibeishbn Dobs v. Abdool Sobhan Chow- 

DHBT . • . • 8 W. B., 108 

114. Deed of agreement 

to sell at future time, — Act XIX of 1843. — A deed 
of agreement to sell at some future period may be re- 
gistered under Act XIX of 1843. Shibkishbn Doss 
V, Abdool Sobhan Chowdhbt . 8 W. B„ 108 

See Ramtonoo Submah Sibcab d. Goub Chun- 
dbb Submah Siucab . . 8 W. B., 64 

Nuddeab Chand Sbin V, Eishorkk Lall 
Chuckbbbutty • • .7 W. R., 468 

116. “ Sargain'paper,**-^ 

Agreement for sale of land contemplating future 
deed.’—k “ bargain- paper ** for the purchase of im- 
moveable property above the value of It 100, which 
contemplates the execution of a future conveyance, 
does not require registration, Jubab Haji Jafab 
V. Gul Muhammad . • .12 Bom,, 175 

116. Document not itself 

creating an interest in immoveable property — ** Bar- 
gain-paper** — An agreement, or “ bargain -paper/* 
in writing, for the sale of a house by the defendants 
to the plaintiff, stated that the defendants hod agreed 
to sell, and the plaintiff to buy, the house in question 
for lil 5,225, on the following conditions, — that the 
plaintiff should, on the execution of the bargain- 
paper, pay Rl,000 as earnest* money, and that the 
defendants were duly to make out a good title to the 
house, and get approved by the plaintiff’s solicitors, 
“ as being of good title,” a deed of sale thereof, pre- 
pared according tf) law, within two months, the cost 
incidental to the preparation of the deed to’ be borne 
jointly by vendor and vendee ; tliat, on the execution 
of such (feed and delivery of possession of the house 
to the plaintiff, the balance of the purchase-money 
was to bo paid ; that, in case a good title to the house 
could not be made out, the bargain-paper was to be 
null, and the earnest-money was then to be returned 
to the plaintiff with interest, and any solicitors^ 
charges incurred were to be paid by the defendants. 
Held that the document was admissible in evidence, 
though unregistered, as coming within the provisions 
of clause (A) of section 17 of the Registration Act 
111 of 1877. Chunilal Panalal v, Bomanji 
Manohbbji « • • 1. Xi, B., 7 Bom.» 810 
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117. — and cl. b,— Doew- 

ment creating a right to obtain another document, 
•^Jt*leading, — Admieeion. — Mffect of admission in 
pleading of execution of contract. — Mvidence to prove 
an admitted document not necessary, — Mvidence . — 
By an agreement, dated 2nd Angnst IbSO, the 
defendant agreed to sell to the plaintiff a certain 
piece of laiid with a dwelling-honse for ttl,900. At 
tlie time of the execution of thia agreement the 
plaintiff paid the defendant RlOO earneBt-nioney, 
and the agreement provided that the reinaining 
111,800 should he paid within a month from the 
date of the agreement when the deed of (‘onvoyance 
of the property should he executed. The material 
jmrt of the agreement was as follows : “ 1 have 
received from you HI 00, namely, rupees one hundred, 
as oanmst (t.c.) at the time of the execution of this 
hargaiu'pajier. And as to the rciniiining HI, 800, 
namely, one thousand and eight hu mired, the same 
are duly U) he paid to me within one mouth from 
this day, wh(!ii you will get the deed (or) document 
made in your favour. And all the expenditure in 
respect of the deed (or) dtxmments and transferring 
(the property) to your name you arc duly to make 
ou your account .... On these terms this 
informal bargain-paper having been written, is agreed 
to and delivered.” The plaintiff sued for specific 
perfornmuee, and tendered the agreement in evidence, 
although unregistered. Held fliat the document, 
although unregistered, was admissible in evidence 
under clause (4) of section 17 of the Ucgistratiou 
Act III of 1877. Being unregiste'rcd it could not 
create or assign the interest intemded by the parlies 
to be transferred, and being thus incapable of carry- 
ing out the primary intention of the parties, the 
agrecmiMit hccaine one ** merely creating a right to 
obteiu atiother document which \vouUl. when exe- 
cute*!,” effect the ilesired purpose if the execution 
wore accoiniMinied with registration. The right 
given by the agreement was merely a right in per- 
gonam, and the agreement was a<lmi8sible in evidence 
to show the coutmet entered inte) for another convey- 
anee, though not as a coiiveyanee itself. Bnujoiui 
CUKBBTJI rJBAXMAKA V. MUNOIIKRJI KhVERJI 

[I. Xj. B>., 6 Bom., 148 

X18. ^ Jhrar agreeing to 

execute deed . — Optional regutration^ — Admissibility 
of evidence.-- Whore a party borrowing money gave 
the lender an ikrar agn^ung to execute a amveyance 
of eertaii^ landed property, — Held that the iustru- 
mout was in substance an agreement the registra- 
tion of which was optional, and which might be 
given in evidence in a suit for specific performance 
of the agreement to execute the conveyance for 
which it stipulated. AsGUJi Ali Shikdab t. Mo- 
THooEA Kath Ghosb . . 16 W. R-, 864 

X19, Letter acknowledging 

payment of consideration on acrount of creation of 
interest in land. — wrote a letter to if. stating that 
iui agreement had heen made betw'een them that A, 
should sell certain land to £. for H4,500, Uiat A. 
had recvinved H5tK) of this sum and was only entitled 
the balance after executing the sole^deed 
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wdthiii a certain date, and had no connection what- 
ever with the land. Held that the letter, not being 
registered, was not admissible in proof of the agree- 
ment to convey. Kamasami v. Ramasami 

[Lli. R., 6 Mad., 116 

120. Document containing 

covenants for title. — Suit for breach of covenant. — A 
document containing covenants for title, though, no 
doubt, embodying “ a trausaction affecting immove- 
able property,” is admissible in a suit for damages 
for breach of such covenants, provided the document 
conform to the requirements of the exceptive clause 
of section 17 of Act 111 of 1877 ; hut w’liere, as in 
the present case, the evidence of the covenant is con- 
tained in a dociiinent itself purporting to assign an 
interest in immoveable property, — the covenant being 
ambiguous and uncertain without reference to such 
assignment, — the document is not excepted from the 
necessity of registration, Raju Balu v. Krisuna- 
BAT Ram CHANDRA . . I. L. R., 2 Bom., 278 

B. 18 (1871, B. 18; 1866, b. 18). 

See Cases under s. 17, cl. (b) and cl. (d), 

Deed of assignment of mort- 
gage, — Consideration less than Ml 00. — Mortgage 
for £100 or more. — A deed of assignment, for a con- 
sideration of less than RlOO, of a mortgage for a 
consideration of HlOO or upwards, does not need re- 
gistration. Satba Kumaji V. Vis RAM HAsaATOA 
[1. 1«. R., 2 Bom., 87 

2. . 11 . Lease expressing tenant's 

willingness io continue tenant after a year. — Lease.— 
A lease lor one year certoin, containing an expression, 
ou the tenants* part, of readiness to hold the land 
longer at the same rent if the landlord should desire 
it, is a lease for a term not exceeding one year, the 
registration of which is optional under section 18 of 
the Registration Aet (VIII of 1871). APtr Bud- 
QAVDA «. Nabuabi Annajee I, Ij. R., 3 Bom., 21 

8. Lease for one year. — Lease 

exceeding one year. — A kabiiliat dated the 6th 
May 1880, and executed by the lessee of a house 
in favour of the lessors, set forth that the house was 
let to the former at an annual rent of ii\i for a term 
of one year. It also contained this stipulation : 
“ 1 (the lessee) do declare that 1 shall continue to pay 
the annual rent every year, and that if I should fail to 
jwy the rent in any year, the owners of the house shall 
btj at liberty to recover the rent through the Court.” 
The lease w'as not registeretl. lu a suit by the 
les8*.)rs against the lessee for })ossession of the house 
aiul for R7-8 arrears of rent, the defendant pleaded 
that, accoixling to the right construction of the lease, 
he was entitled to occupy tht‘ house and the lessors 
were not entitled to eject him therefn)m, so long 
as he paid the annual rent of Rd ; that he had duly 
|Miid rent at the agreed rate from the 6th May 1880 
to the Cth May 1884 ; and that, under these circum- 
stances, the plaintiffs were not entitled to either 
of the reliefs claim*^. Held that the lease was for 
one year only, and thus falling under section 18 
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of the Kegistration Act (111 of 1877), it was admis- 
sible in evidence without registration; that the 
defendant had been a mere tenant-at-will since the 
expiry of the year 1880-81 ; and that the plaintiffs 
were therefore entitled to possession of the house. 
Hand V. HalL L, H., 2 Ex, H., 355, referred to. 
Khayali V. Husain Hakhsh 

[I. L. B 8 AIL. 198 

4. ■ — .I.. 1 " . ■■■ Admissibility in evidence 

of unstamped and unregistered document. — Entry 
in hook showing extent of holding and rate of rent . — 
Admission. — A lessor having let certain lands to a 
lessee under a verbal agreement, the lessee entered 
upon possession. Afterwards, and during the lessee’s 
o(H‘upation, an entry showing the extent of the hold- 
ing and the amount of rent payable in respect of it 
w'as miide in a book of the lessor and signed by 
the lessee. In a suit subsequently brought by the 
lessor against the lessee for arrears of rent, the 
IcHHce did not deny that he was a tenant of the les- 
sor, but disputed the extent of his holding ami the 
rate of nuit. Meld that the entry in the hook of the 
lessor did not, although signed by the lessee, amount 
to a lease or to an agreement for a lease, but to an ad- 
mission only, and could therefore be used as evidence 
against the lessee, although neither stamiiod nor re- 
gistered. NAUAIN COOMATtT lUMKltlSllNA 1)AS8 

5 Calc., 364: 6 C.I., R„ 286 

6. Howl fehrist. — Memonm- 

dum of rate of rent. — A dowl fehrist being merely 
a memorandum by a zemindar’s agent of the rates 
of rent agr(*ed upon, and to which the tenants affix 
their Hignatures in token of such agreement, is not a 
contract, and does not reipiire to be stamped or regis- 
tered. GUNOAPEiiSAD V. GOGUN SING 

^1* Xj. B*, 3 O&lc*. 322 

5. C. Kabtiok Nath Panuat v. Khakun Singh 

[1 C. li. B., 328 

0, Principal sum under JR 100. 

— Interest. — Interest in immoveable 'property. — A 
deed purporting to secure the sum of 1195 advanced 
on certain properties, giving the kmder possession for 
a fixed period at a yearly rent of R8-113, iiG-12 out of 
such rent being retainable by the les.see as interest on 
the sum advanced, does not require registration. Ram 
DooLAiiY Kooee V. Thacook Roy 

[I. li. B., 4 Calo„ 61 : 2 C. L. R,, 647 

8 . 20 . 

See B. 17, CL. c. . I. Ii. B., 4 Bom., 690 

Refusal of executing party to 

initial alteration. — Registrable document. — Refusal 
by tlu» executing party to initial an apparent alteration 
not materially affecting tbe instrument, unaccom- 
panied by any suggestion that the alteration was 
improiierly made after execution, does not render tbe 
document non- registrable. IN THE matter oe the 
PETITION OF Venkatasami Natk . 4 MacL. 101 

1. 8 . 21 aSTl, 8 . 21; 1866, 8 , 21).— 

Requisites for regvdration. — Description of pro^ 
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The only two things wliicb are absolutely re- 
quired by section 21 of Act XX of 18GG, as conditions 
vrithoiit compliance with which registration is pro- 
hibited are, first, that tbe instrument shall con- 
tain a description of the propt^rty suffiident to identify 
it; and secondly, that if the instrument contains 
a map, a cojiy or copies of the map shall accomjiany 
the instrument when presented for registration. The 
other provisions of section 21 are directory only. 
The circumstance, therefore, that the description of 
the parcels in the instrument does not 8]>eeify the 
registration distrii^t, or sub-district, or division, or 
village, in which the property is situate, or the former 
occupancy, is not alone sufficient to disentitle a party 
getting an instrument registered, if the description in 
the instrument is sufficient to identify tbe property. 
In the matter of the petition of Narainasami 
P iLLAi 4 Mad., 91 

2. presentation of two insiru» 

ments. — Description of property only in one . — 
Where two instruments are contained in the same 
])aper and relate to the same property, and are both 
presented for, and in allotlier respects are entitled to, 
registration, it is not a sufficient ground for refusing 
registration that in one of the documents the pro- 
perty is d(*scril>(‘d only by reference to the other. 
Though in the later of two instrumontH there are no 
words directly referring to the first, yet the frame of 
the document showing that the second documeut 
should be taken to refer to the first, tlu‘ 8e(‘oiid 
document must be taken to contain a suffieieut re- 
ference to tbe first. In tub matter op the peti- 
tion OF Venkatasami Naik , , 4 Mad., 101 

8. 22. — Sufficiency of description. 

— Question as to nature or effect of document,-^ 
Intention of parties . — When any question arises under 
the Registration Act as to the nature or effect of any 
instrument, or the sufiiciemy of any description con- 
tained in it, the Court must endeavour to gather 
from the words used the intention of the parties, and 
give effect to it, and not recjuire fxs a (ondition of 
registration that the instrument he drawn iij) in 
technical language. In the MATTER OF the peti- 
tion OF Venkatasami Naik . . 4 Mad., 101 

1. 8. (28 1871, 8. 23 ; 1866, ss. 22, 

24; 1864, B, IQ).— Time fur presentation for regis- 
tration. — Power of Registrar to register deed after 
time specified in Act . — There was no provision in Act 
XVI of 18G4 obliging or empowering a registrar to 
register a deed after the expiry of the time speci- 
fied in section 18, whether under a decree of Court 
or otherwise, except in cases which came under the 
provisions of section 16 . Monmohineb Dqbseb v. 
Bibhkn Moybb DoflSEB. Bishbn Moyeb Dobsee V , 
DELSHAI) UlBEB , . .7 W. B,, 112 

2. — — Time for presentation for 

registration. — Procedure.— 22 and 24 of 
Act XX of 18GG made it imjKjrative that the in- 
struraentH therein referred to should be presented for 
registration within four, or at most eight, months 
from tbe date of their execution ; but the Act fixed 
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no time within which the registration must be com* 
pleted. Where the registration *of an instrument has 
been declared by a competent Court to be invalid, the 
instrument, if originally presented in due time, may 
again be submitted for registration, althougli the 
four months provided by section 22, Act XX of 1B66, 
and the further period of four months allowed by 
section 24, have both expired. MUKHUV Lall 
PawiiAY V, Koonodk Lall 

[16 B. 1a. B.» 238 : 34 W. B., 76 
I.. B.,31. A., 210 

5. C. in lower Court, Koomjuw Lall o. Makhun 

Lall . 1 N. W., 168 : Bd. 1873, 247 

3 , and ss. 34, 36, and 73.— 

Time for presentation for regutralion . — "Refusal to 
register. — Effect of non-appearance within preecribed I 
time , — When a document has been presented for 
registration in due time by one of the executants, hut 
the others have failed to appear within the time pre- 
scribed, the registering offici3r must “ refuse to regis- 
ter,** as in cases falling under the latter clauses of 
section 35, Act VIII of 1871, and must record the 
reasons for his refusal. The party desiring registra- 
tion ought to apply to the Ilcgistrar before the period 
for registration has gone by, either to register or to 
refuse to register, so as to enable him, in case of re- 
fusal, to take further proceedings under sec-tion 73. 

Bo soon as it appears that the prescribed time has gone 
by, and tbe executing parties have not appeared, the 
order of refusal should be made at once. Ix the 
HATTKB or THE RkOISTUATION Aot, 1871. IN THE 
XATTBtt OF BCTTOBBHABY BaNRBJEE 

[11 B. Ii. B„ 20 

Period within which docu- 
ment mag be registered, — Agreement of parties.--^l\g 
an agreement entered into between the parties, tbe 
vendor bound himself tt> execute within thirty days a 
detid of conveyamH3, and in default, that the agroinnent 
should be considered as itself the deed of conveyance | 
of certain lands mentioned in the agreement. The 
vendor having failed to execute such deed, the ven- 
dee, more than four months after the date of the 
agreement, presented it for registration. Beld that 
the <«oudiict of the parties concerned could in no way 
affeiit the ^leriod of limitation within vrhich such 
agreement could have been registered under the Act, 
and that tbe agreement could not be regisUTed. 
Kobav Nusya «. Phok Mahovbd 

[I. Ii. B„ 6 Calo„ 820 : 6 C. L. B„ 136 

6 . Certifleate tff sale, — Period 

within which it should he registered , — Although sec- 
tion 816 of the Civil Procedure Code, 1877, says that 
a certibcate granted thereunder shall bear ** tbe date 
of the confirmation of the sale,” that provision can- 
not alter the fact of execution or the time execution 
does take place, which is the starting-point from 
which the four months mentioned in section 28 of the 
llegistration Act, 1877, begin to run. ffeld, therefore, 
that a cortidcate granted under that section in re- 
spect of a sale which was confirmed on the 7th April 
1880, which was registered within four months from 
the 10th May 1882, w'hon it was executed, was regls- 
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tered within the time allowed by law. The certificate 
showing that a document has been registered is con- 
clusive proof that it has been registered according to 
law. liUSAINI BbQAM V, MtTLO 

[I. Ii. B., 5 AIL, 84 

6. — Presentation for registra- 

tion, — Limitation for completion of registration . — 
I’here is no provision, either in the Registration Act 
or in the Stamp Act, which lays down that where a 
document is presented for registration insufficiently 
stam])ed, such a presentation shall have no effect. 
The only effect of such a presentation is that the 
actual registration is delayed. There is in law no 
limitation for the actual fact of registration, provided 
that the requirements of the Act have been complied 
with in the matters for which a limitation of time is 
provided. MuJehun Lall Pandag v. Koondun Lall^ 
15 B, L. R., 228, followed. Shaha Chaban Das 
«. JOYBKOOLAH . . I. Li. B., 11 Calc., 750 

8. 28 a871, 8. 28) and s. 86.— 

Whole or some portion of the property !' — The 
tenns of section 28 of Act VIII of 1871 must not 
be constnied in their literal sense, inasmuch as to do 
so would defeat the intention of the Legislature that 
registration should he made with reference to the 
locality of the property to which the document re- 
lates ; and hence the words of the section ** some 
portion of the property** must be read as meaning 
some substantial portion, A bond which purported 
to mortgage 600 square yards of land situate at P., 
two entire villages and shares in foui’teen villages in tho 
O. district, and a village in the C. district, and which 
required registration under Act VIII of 1871, was 
registered at P. Held that the bond was not properly 
registered in accordance with the provisions of section 
28 of Act VllI of 1871. Per M ahmood, J. — Tlie im- 
perative direction of section 28 of Act VI II of 1871 is 
addressed not to the registering officer, but to the per- 
son presenting a document to tliat officer for regis- 
tration ; and therefore section 85, which Tef(*rs only 
to defects in the appointment or pi’oceilure of tho 
registering officer, could not cure the irregularity 
which was committed under section 28. Sheo 
Layal Mal «. Habi Ram . I. L. B., 7 AIL, 690 

8 , 31 (1871, 8 . 31) and a. 85. — Pre- 
sentation,— Residence of executant,— Intending to 
register, — Special cause. — Registration Act VHI of 
1871, ss. 31 and 85, — The wonls “any person intend- 
ing to register any document ** in section 31 of the 
Registration Act VIII of 1871 include, not only the 
pt^rson or persons in whose favour a document is exe- 
cuted, but also any person or persons executing tho 
same. Under the provisions of that section, there- 
fore, the presentation of a document for registration, 
on 8}>ecial cause shown, at the residence of a party 
executing it, is valid. Tbe registering officer is the 
judge of the sufficiency of the special cause ; and, if 
he is satisfied, the Civil Court has no power to ques- 
tion his decision on that point. Assuming the pre- 
sentation at the residence of one of the executants of 
a document for registration to be an irregularity, it 
is one which, if committed in good faith, is covered 
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by the provision of section 85 of Act VIII of 1871. 
IsAE Mahakad V, Bai Khatija 

[I. Ii. B., 6 Bom., 86 

8. 88 0871, B. 88). 

See Stamp Act, 18C9, sen. II, abt. 13. 

[9 Bom., 43 

1. B. 84 (1871, B. 84; 1866, b 36 5 

1864, B. 20). — Appearance of parties executing , — 
Execution by party cls agent. — Where a document 
is executed by one of two parties on behslf of himself 
and the other it is sufficient, for the purposes of the 
Kegistration Act, VIII of 1871, section 34, that the 
]iei8on executing it appear before the registering 
officer. The other party is not required to appear. 
An agreement to let premises may be made by an 
agent ; there is no law that it shall be signed by the 
principal. Bissendoyal v , Schlaepfeb 

[22 W. B., 68 

2. and B. 77. — Attendance he’- 

fore Registrar to admit execution^ Time for, — Al- 
though; section 34 of the Registration Act, 1877, 
lays down that no document shall be registered 
unless the persons executing the same, their re- 
presentatives, assigns, or authorised agents appear 
before the Sub- Registrar within the periods al- 
lowed for presentation, yet this section is directly 
subject to section 77, and that section nowhere pro- 
vides any time within w'hich the parties, their repre- 
sentatives, assigns, or authorised agents, shall appear 
to admit execution. Shama Chaban Das v , J<»ye- 
BOOLAH • . . I. li. B., 11 Calc., 750 

3. ** Representative, assign, or 

agent'* — The representative, assign, or agent men- 
tioned in section 36, Act XX of 1866, meant therejire- 
sentative, assign, or agent of one of the executors of 
the deed. In the mattee of Ram Chundke Biswas 

[16W.B.,180 I 

4. Fact of execution . — Title , — 

It was not necessary, under Act XVI of 1864, section 
29, that the Registrar of Assurances should be satisfied 
of the validity of the title of the person applying to 
have an instrument registered } he sliould merely 
enquire whether the person who purports to have exe- 
euWd the instrument did, in fact, do so ; if he was 
satisfied of that, he should not refuse to register. 
Raj Chundbe Bundoo v, Rajessoey Dossek 

[1 Ind. Jur., N. S„ 240 

Mutukdhabeb Lall V, Fttzue Hossein 

[6 W. B., MiB., 130 

5. Suit to compel registration, 

— Ground for refusal to register . — Held, in a suit 
to compel registration under Act XVI of 1864, sec- 
tion 15, that where it was found that the require- 
ments of section 29 of the Act had not been com- 
plied with before the Registrar, he was justified in 
refusing to register the deed. BHAaVAN Jayabam 

, ViTHOBA Govind . , 4 Bom., A. C., 140 

Bajanji talad Gobaji V. Anaji valab Laksh- 
MAN . . .4 Bom., A. 0., 142, note 
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6. — - Registration without par* 

ties appearing before Registrar, — Invalid registra* 
iion, — A registering officer who registers a deed of 
sale without the vendor who executed the deed having 
appeared before him, acts in contravention of section 
36, Act XX of 1866 ; but there are no words in that 
section which declare that the registration of a deed 
under such circumstances shall be null and avoid. 
Quare , — Whether the words of that section are not 
merely directory to the registering officer for the 
benefit of the parties to the deed ; and whether his 
acting without the appearance of the parties as pro- 
vided by the Act is more thati a defect of procedure 
within the meaning of section 88. Makuvn Lall 
Panday v, Koondun Lall 

[15 B. Ii. 228 : 24 VT. 6., 76 
lhB.,21. 210 

• S. C. in lower Court, Koondun Lall v. Makhttn 
Lall . . 1 E. W., 168 : Ed. 1878, 247 

8B. 84, 85. 

11 B. Ii. B., 20 

L B. 85 (1871; b. 85, 1866 b. 86). 

— Admission of execution, — Duty of Registrar 
when executant does not consent, — The plaintiff 
having purchased at an execution-sale the right, title, 
and int({rcst of a tenant in an istineniri jote, obtained 
frdin the zemindar a pottah which he sought to re- 
gister according to law. The zemindar appeared at 
the registration office, and admitted the execution of 
the pottah but did not assent to its being registered, 
whereupon the registering officer w'ithheld registra- 
tion. jffeld that it was the duty of the registering 
officer to register the pottah, uotwithstanding the ‘ 
executant’s refusal of assent. Maoon Mallo v, 
Doola Gazbk Koolan . v 19 W. B., 198 

2^ — Deed of sale, — Refusal of 

vendor to endorse deed. — Refusal to register. Ground 
for. — A deetl of sale of land situated in the registra- 
tion district of Calcutta was exeeuual and presented 
by the purchaser for registration. The vendor ap- 
peared personally, and admitted execution, but re- 
fused to endorse the deed, on the ground that she did 
not intend to sell, but only to reuew a certain deed 
of mortgage. The Registrar refused to register the 
deed. Held that the Registrar was justified in re- 
fusing to register the deed, on the ground that the 
vendor, one of the parties to it, refused to endorse 
it. In the mattee of the Indian Reqibtbation 
Act and Bbajanath Pyne 
[3 B. Ii. B., O. C„ 60 : 12 W. B., 886, note 

3. Non-payment of consider 

tion.-- Refusal to register.^ Duty of Registrar,--- 
Under Act XX of 1866, a Registrar had no power to 
refuse to register a deed, on the ground that the full 
consideration there mentioned had not been paid. His 
duty is, when the parties appear in person before 
him, simply to ascertain whether the deed has Wen 
executed by the persons by w hom it purports to have 
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been executed. In thb matter op Act XX op 

1866, AND OP THE PETITION OP BeINDABON CHAN- 

DEA Shaw and Nobodbep Chandea Shaw 

[1 B. L. B., O. a, 47 

4, — Admission of execution of 

document. — Setting up collateral agreement, — Where 
the defendant admitted t)ie execution of the docu- 
ments, but set up a collateral agreement which 
would render the documents of no legal force, the 
lower Courts found that the agreoment relied on by 
the defendant was come to with the plaintiif. Ifeld 
(reversing the decrees of the lower Courts) that, exe- 
cution having been admitted, the docninents ought 
to ha registered. Kamanadan Chettt v. Vwiasa- 
Mr 4 Mad., 425 

5* ‘ — — ' Improper admission to re- 

gistration,-^ Suit on deed impruperlg admitted to 
registtntion,-—H. and S. admitted in the register- 
ing office the execution of a deed of sale purporting 
to be executed by 11., S., and Af. The third person 
did not appear b(‘fore the registering officer and did 
not fulmit or deny the execution of the deed, on her 
part, but the other two persons stated that it had been 
cxecMitcd without her knowledge or authority. It 
was hold that, under the provisions of sections 34 and 
35 of Act VHl of 1871 1 the registering officer was 
not wan‘anted in registering the deed, Tlie deed of 
sale, which the suit was brought to enforce, not 
having been registered according to law, could not be 
received in evidence of the sale, and the suit to enforce 
the sale, was uninaiutniimble. Baunath v. M ahom bd 
lEADAT 7 N. W., 185 

6. — Refusal to register. — his* 

ahilitg of executants from minoritg, idiocy or lu- 
Hncg , — The words of section 35 of ilio Kegis- 
^tration Act, VI II of 1871, which provide that If 
all or any of the persons by whom the document [i.c., 
the document presented for registration] purports to 
he ex(!cut<*<l deny its execution, or if any such person 
appears to he a minor, an idiot, or a lunatic, or if any 
])erson by w'hom the document purports to Im exe- 
<‘uUvl is de^ul, and his representative or assign denies 
its execution, tin* registering officer shall refuse to 
sUu* the doc\imeiit,” taken literally, seem to re- 
quire the registering officer t-o ^efu8i^ registration of 
a deed which purports to bo executed by several per- 
sons if any one of tliem deny execution, oi appear U> la? 
a minor, an idiot, or a lunatic. Since such a construc- 
tion would cause great difficulty and injustice, and 
would be iiicousisUuit w’ith the language and tenor of 
the rest of the Act, the words in question must be 
read distrilmtivoly, and construed to mean that the 
registering officer shall refuse to register the docu- 
ment quoad the piTsons who deny the execution of 
the deed, and quoad such persons as appear to Im) under 
any of Uh' disabilities inentioucd. The registration 
of^ a deed is not necessarily invalid by reason of a 
failure on the part of the regisUiring officer to comply 
with the provisions of the lU'gistration Act. Muk- 
hun Lall Pandag v. Koondun Lall, 15 B, L. R., 228, 
referred U> and approved. Muhammad Kwaz 

, . 1. 1.. R., 1 AIL, 465 

[L. R.,41. A., 106 
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7, Refusal to register. — his- 

ahility of minority, — The object of section 35 of the 
Registration Act, 1877, which directs the registering 
officer to refuse to register a document if the person 
by whom it purports to be executed appears to be a 
minor, is, that if the registration authorities refuse 
to register on that ground, the question of minority 
may at once be brought into a Civil Court, and there 
determined. Chunkb Mul Johuky v, Dbojo Nath 
Roy Chowdby 

[I. li. B., 8 Calc., 907 : 11 O. Ii. B., 315 

3^ Rxecuiionof bond by father 

on minor son's behalf. — Registration of bond with- 
out the minor being represented, JEffect of. — At tlie 
registration of a bond executed by H. and B., and by 
11, on behalf of «/., a minor, the minor was not re})re- 
sciited for the purpose of registration by any one. 
Held that the bond should not affect any immoveable 
property comprised therein in so far as J, was int(?r- 
cstod in the same. Muhammad Bwaz v. Brij Lai, 
1. L. R., 1 All., 405, and section 35 of the Regis- 
tration Act, 1877, referred to. Shankau Das v. 
JoauAj Singh . . . 1. L. B., 5 All., 599 

^ s. 39 (1871, a. 39 ; 1866, a. 40).— 

Revenue ojficer . — Collector. -—Sub- Collector. — Sem- 
ble, — The words, *‘the revenue officer in whose juris- 
diction the }>erson whoso attendance is <lesired imiy 
ho,** in section 40 of the Registration Act, 1860, point 
to the chief revenue officer of the district, viz., the 
Collector, or if in any defined sub-district, the Sub- 
CollecU)r. Such Sub- Collector has all the powers of 
a Collector. In THE MAXTSB OF THE FETJTION OF 

Nabainasami Biulai . , .4 Mad., 91 

— 88. 42-46 (1871, 88. 42-46 ; 1866, 
88. 44, 46). 

See B. 57 (1866, B, 65). 

[8 Born.. O. C., 135 

See OuDH Estates Act, 1869, s. 13. 

[I. L. B., 10 Calc., 976 

8. 47. — Priority. — Possession. — Notice, 

— The plaintiff' purchased certain land by a deed dated 
tbc 8th A]>ril 1S79. The deed was registered on the 
26th August of the same* year. The defendant pur- 
chased the same land by a deed dated the 14th June 
1879, It was rcgistcired on the same day. That 
deed recited that the land was in the ijossession of 
the plaintiff as tenant. Both the deeds were option- 
ally registrable. The Subordinate Judge rejected 
the plaiutiff’s claim, and awarded tlie land to tlic de- 
fendant. His decree was affirmed, on appeal, by the 
District Judge on the ground that the defendants 
deed was registered before the plaintiff’s deed. On 
ap|K*al to the High Court, —Reid that the plaintiff was 
entitled to the land. Both the deeils having been 
regisUTcd according to law, they ojx‘ratt'd from their 
resjjcctive ilatcs of execution as provided by section 
47 of the Registration Act 111 of 1877. Reid, also, 
that the defendant had notice of the plaintiff’s eiiuit- 
able title to the land. Santaya Mangarsata v. 
Nabayan . . . I. L. U., 8 Bom., 182 



( 4803 ) 


DIGEST OF CASES. 


( 4804 ) 


BEGISTRATIOH ACT, 1877— eowfwttted. 

1. 8. 48 (1871, s. 48 ; 1866, s. 48).— 

Verbal contract between Hindus. — Subsequent regis- 
tered deed, — Where a lien by verbal contract and 
deposit of title-deeds of immoveable property in the 
Island of Bombay by a Hindu in favour of a Hindu 
was created before the Ist of January 1865, when 
the first general Kegistration Act (XVI of 1864) 
came into force, and a Gujarati document (un- 
registered) was subsecpiently (on the 13th of June 
1865) executed by the giver of the lien which set 
out its particulars, and acknowledged the receipt of 
the loan on account of which the lien was given, — it I 
was held that the original oral contract of lien, being 
ill itself a perfected transaction, was not merged in 
or invalidated by the subsequent document, and that, 
therefore, the fact of the latter not being registered 
did not aflFc<!t the validity of the prior transaction. 
Section 48 of Act XX of 1800, which enacted that all 
instruments duly registered under that Act and re- 
lating to moveable or iininot^cable property should 
take effect against any oral agreement relating to the 
same projierty, did not apply to oral agreements 
comph‘ted before Act XVI of 1804 came into force. 
JiVANJOAB KnaHAVJi V . Feamjx Nanabiiai I 

[7 Bom., O. C., 46 

2. ■ Registration of illegal or 

fraudulent document. — Prioriig. — Oral agreement 
accompanied bg po.^session, — English principles of 
equifg — IVrsons claiming under a regi8t(?r(*d docu- 
ment which has heen given, acceptt’d, and registered 
in fraud of a third party, and in collusion with the 
grantor, are not entitled to the betK^fitof section 48 of 
the Kegistration Act (VI ll of 1871.), and therefore 
the registratif)!! of a document of title which has been 
pro(’ured in fraud of a party ])osse8Hing a prior 
etpiitalile title, or with actual notice of his prior 
eipiitable title, does not deprive such ])arty of his 
priority. Kegistration cannot confer validity u[K)n 
an instrument which is ultra vires, or illegal, 
or fraudulent. The reason for the excejition nnwlo 
by scetioii 48 of the Kegistration Act (VI 11 of 
1871) in favour of an oral agreemeut accompanied 
by posHessioii, is, that by such jiossession the parties 
who rely on a 8ubse(]uent registered de(*d had, or 
might, if they had been reasonably vigilant, have 
had, previously to their entering into their contract 
with the v(mdor and to their taking a conveyance, 
notice, by the fact of such jwssessiou, that there was 
some prior claim to the ])ropcrty. Therefore, where 
there is actual notice of a prior oral agreement, al- 
though unaccompanied by jiossession, the object of 
the Legislature is fully attained. Hicks v. Powell, 

4 Ch., 741 ; Futtechand Sahoo v. Leelumher Sinah 
Hass, 14 Moore* s /. A , 129 ; .9 B. L. R., 433 ; and 
J alaji Isaji v. Thomas, I. L. R., 1 Bom., 194, 
distintrnished. Instances in which the rules of 

English Courts of Equity have; been applied in the 
niofussil, referred to. Waman Kamchandea 
Dho:ndjba KkishnaiII . 1. It , B., 4 Bom., 126 

3. — Case where there is no 

transfer or giving possession. — The Ilegistratiou Act, 
1871, section 48, which says that dociiinents relating 
to any property duly registered shall take effect 
against any oral agreement or dccdaratioii relating to 
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such property, unless where the agreement or declar- 
ation has been accompanied or followed by delivery 
of possession, does not apply to a case where there is 
no transfer or making over of possession. KlBTT 
Chfndbb Haldab «. Kaj Chundbb Haldab 

[22 W. B., 278 

4. — Priority , — Verbal contract, 

— Registered deed of sale. — A subsequent registered 
deed is entitled to preference to a prior verbal con- 
tract : the former would invalidate the latter. Ktlash 
Chdndeb Cuattbbjbb V. Gopal CiiirNi>Kii Chattkb- 
JBB . 1 W. B., 78 

5. Priority . — Verbal sale with 

possession. — Registered deed. — Held that a deed of 
sale of immoveable property, duly registered under 
Act XX of 1866, was to bo preferred to a jirior verbal 
sale of the same property accompanied by posst^ssion, 
where it appeared that it was the intention of the 
parties to the verbal sale to complete the transaction 
by a deed. Semhle , — That the effect would have 
been the same if there had bimii no such intention. 
BhaNDIT VALAJO XtAJABAM V. Dama.ii valad Jivaji 

[6 Bom., A. C., 69 

6. Priority. — Possession under 

unregistered lease. — Where possi^ssiou of iimnovo- 
nhle property has btum given under an unregistered 
lease, a subswiuent grantee of a registered lease can- 
not maintain a suit to evict the lessee in possession, 
on the ground of the priority of bis deed under sec- 
tion 48, Act XX of 1866. N arsing Poukbat «>. 
Bbwau . 6 B. L. R., Ap., 86 ; 14 W. R. 

7. Mortgage without posses- 

sion. — Subsequent purchase icith possession. — Law in 
Kanara. — (^umre, — Whether in Kunara a mortgage 
without posHcssioii can ho suHtaiiied against a subse- 
quent purchase from tlm mortgagor with possession. 
KuuaiAVA V. Sonde Suinivahapa 

[I. L. B*, 4 Bom., 459 

8. — " Deposit of title-deeds . — 

Priority, — Oral agreement. — A deposit of title-do(Mls 
of certain prop(?rty, umh^r a verbal arrangement to 
secure iiayment of a debt, is not an "oral agreement 
or declaration relating to such prop<irty within the 
meaning of section 48 of the Kegistration Act, 18T7. 
CoaoAN V. i’oaosE . . 1. B. B., 11 Calc., 168 

9. I ■' ■ > Oral alienation. — Evidence 

of posses.non. — Per PoNTiPEX, J . — The words re- 
lating to possession found in wiction 48 are merely in- 
tended as a di'claration of the law limiting the opera- 
tion of oral alienations, and of declaring the law with 
respect to them, by laying down that the only oral 
aKenations, of which the law can take notice in com- 
petition with registered instruments, are those which 
are properly established by evidence of possession. 
Fuzludekn Khan v . Fakir Mahokbd Khan 

[I, li. B., 5 Calc., 836 ; 4 C. Ii. B., 257 

10. — Oral agreement. — Act XX 

of 1866 {Registration Act), s, dR.^Held that an oral 
agreement of hypothecation of immovable property. 



( 4805 ) 


DIGEST OF CASES. ( 4806 ) 


KBGI8TRATION ACT, 1877, n. 4j^ontu 

nned, 

entered into in Au^fuet 1869, and which was not ac- 
conapanied nor followed hy possession of the proper- 
ty charged, could not avail against a registered sale 
certidcate obtained in respect of the same property 
and dated in August 1876, whether section 48 of Act 
XX of 1866 or section 48 of Act VII 1 of 1871 were 
looked to. Katuu Eah v, Phulcuani) 

[I. li. B., 6 AU., 581 

11. — . Oral agreement of eale , — 

8ubeeqnent eale to third party, — Notice of prior 
agreement. — Jtigkie of purchaeer. — Notwithstanding 
the provisions of section 48 of the llegiatration Act, 
a party who purchases, oven under a registered deed 
of sale, with notice of a prior agreement for sale of 
the same property, will not Ihj allowed to retain the 
property as against the person claiming under the 
prior agreement. Solano v. Lai a Nam Lai, 7 
C. L. R., 481, followed; Fuzludeen Khan v. Fakir 
Mohamed Khany /. L. JR,, 5 Calc., SHU, distinguish- 
ed. Chow DUE Nath Rot ». BiroYEirn Chitndke 

Roy . • • I. li. B., 10 Calc., 250 

12. ■ Fffect of oral agreement ae 

againei suheequent registered conveyance. — A., hy an 
oral agreement, agreed to grant two mokurrari leases 
of certain properties upon certain terms to N., and 
thereupon executed two mokurrari leases in favour of 
R.y which were not, however, registered. Afterwards 
A. granted two mokurrari leases of the same mouzahs, 
upon terms more favourable to himself, to C. and £>., 
who, at the time of such grant, had notice of A.*9 
previous agreement with JB. Held, in a suit for 
B|iecitlc performance brought by B. against A., and to 
which C, and D. were added as dei'eudants, that, not- 
withstanding the fact tiiat B. had never got posses- 
sion under the oral agreement as providetl in section 
48 of Act III of 1877, B. could obtain a decree for 
spadde relief, and a declaration that the leases to C. 
and D. were void as against him. Nemai Chaban 
Duaual V. Kokil lUa 

[I. Ii. B., 0 Calc., 534 : 7 C. L. B., 487 

See Chundbe Kant Roy v. KiiiaiiNA Sundkr 

Rot . . . I. Ii. B., 10 Calc., 710 

a case to which the Specific Relief Act applied. 

13. I I Con^ructive posae^sion in 

pureuance of oral agreement to sell land. — Where a 
vendor in pursuance of an oral agreement to sell 
certain land directed the tenants of the land to jiay, 
and the Umants agreed to pay, rent U> the purchaser, 
— Held that such possession was^ given to the pur- 
chaser as would sat-isfy the condition of section 48 of 
the Registration Act and enable him to resist the 
claim of a subsociuent registered purchaser. Palani 

Sklambaba . . I. Xi. B., 8 Had., 267 

8. 40 aS71, 8. 40 ; 1886, 8. 40). 

See Casbs xjnhbb s. 17. 

See liiiTiTATioN Act, 1877, b. 19 (1871, 

8. 20) — ACJtNOWLBDailENT OF DEBTS. 

[I. Li. R., 5 Calo., 215: 4 C. L. B., 361 

1. Conairuction of aeetion , — 

In considering the effect to be given to section 49, 
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Act XX of 1866, that section must he read in con- 
junction with section 88 and with the words of the 
heading of Part X, “ Of the effects of registration and 
non- registration.” It is not clear that the words of 
section 49, “unless it shall have been registered in 
accordance with the provisions of this Act,” are not 
confined to the procedure on admitting to registra- 
tion, without reference to any matters prior to regis- 
tration, or to the provisions of section 19, 21, or 36, 
or other provisions of a similar nature. Mukhun 
Lall Panpat p. Koonpun Lapl 

[15 B. L. R., 228 : 24 W. B., 76 
L, R., 2 I. A., 210 

S. C. in lower Court, Koonpun Lall v. MAKiitTN 

Lall . 1 N. W., 168 : Ed, 1873, 247 

2. — Properly -registered docu^ 

ment, Requisites of, —Act XX of 1866, ss. 66, 67, 68, 
and 69. — The registration of a dociimeut under Act 
XX of 1866 is complete when all the requirements 
stated in sections 6(), 67, 68, and 69 have been ful- 
filled, and the certificAte mentioned in section 68 is 
primd facie evidence of such completeness. Where 
a kobala boro the above certificate, a memorandum 
from the Sub- Registrar, stating that he was not sa- 
tisfied that the heirship of the party conveying bad 
been established, was held in no way to affect the re- 
gistration. Where the requirements of the law had 
been fulfilled, a report made by the Sub -Registrar, in 
which he expressed his intention to reject the docu- 
ment, was held not to affect its claim to being a well- 
registered document within the meaning of section 
49, Rohimoonissa «. Abpoollah Khan 

[22 W. B., 810 

3. Document not duly register- 

ed. — Admiasibility of evidence. — Although a docu- 
ment has been actually registered by the proper 
officer a}>iH)inted for the purpose of registering docu- 
ments, it cannot be received in evidence* under section 
49 if it has been registered contrary to the provisions 
of the Registration Act. Mahomed Altap Alt 
Kuan v, Pkbxab Singh . . 6 N. W., 91 

4. — Decree, Sale of. — Decree on 

mortgage-bond. —Right to execute decree.-- A decree- 
holder piirjwrted to sell to A., by private sale, all his 
right, title, and interest in a mortgage decree obtain- 
ed by him in a suit on a mortgagc-boml against the 
mortgagor. The deed of sale was not registered. 
Afterwards, by a registered deed of sale, A. conveyed 
all his right, title, and interest in the same decree to 
B, Held that the right to exeemte the decree, as a 
mortgage-decree did not pass to B., the deed of sale 
not affecting immoveable property without registra- 
tion. Koob Lall Chowphbt v. Nittya 

, SiNQH . L L. 9 Calo., 889: 12 C. L. B., 393 

5. * Deed made btfore Registra- 

tion Aot.—Admiasihiltiy of un>egisiered deed , — 
Held that there is no provision in the law excluding 
a deed made before the Registration Act came into 
force, and not registered within the time appoint^ 
for the registration of such deeds, from being 
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adduced iu evidence. Ram Subuk Dabs v. Ram 
Chun© 1 Agra, 28S 

6. Admissihility in etddence of 

unregistered deed for purpose for which registration 
is unnecessarg. — Bond, — An unregistered document 
requiring registration as affecting an interest in laud 
is admissible in evidence for any purpose for which 
registration is unnecessary. Laghmipat Singh 
Dugab «. Khairat Ali 

[6 B. Ii. B., F. B., 18 : 12 W. B., F. B., 11 

Sham Narayan Lall n. Khkmajit Matoe 

[4 B. Ii. B., F. B., 1 

Monomothonath Day v, Srbbnath Ghosb 

L20 W. B., 107 

7, Admissihiliig of unregis^ 

tered deed. — Collateral security of land. — A bond 
for money in which land is pledged as a mere colla- 
teral security, is not one of the instruments defined 
in clause 2, section 17, Act XX of 1806, the registra- 
tion of which is compulsory j but is one of whicb the 
registration is optional under danse 7, section 18 of 
that law : therefore, in a suit for money due on the 
bond, the r(5cej)tiou of the bond as evidence, though 
not rt‘gi8tered, is not barred by section 49. Woodoy 
Chan© Jana i>. Nitye Munhul . 9 W. B., Ill 

3 ^ Admissibility in evidence of 

unregistered deed to prove debt. — iSuU for money 
due on mortgage . — In a suit to recover a sum of 
money due on a mortgage, the mortgage-deed, though 
not registered, was admitted in evidence to prove the 
debt. HtTTTOKEisTO Doss r. Khettra Chandra 
. . 6 B. Ii. B ., Ap., 68 

0^ Admissi-bility in evidence of 

unregistered deed as receipt or acknovdedgment of 
debt. — Deed of sale. — Acknowledgment of debt . — 
An unregistered deed of sale, so far as it is a receipt 
or acknowledgment of money paid, or an acknow- 
ledgnumt for old debts, is admissible in evidence, 
notwithstanding section 49, Act XX of 1806. A 
portion of an unregistered document requiring regis- 
tration is admissible in evidence, when such portion 
does not relate to immoveable property. Shib Pra- 
sad Doss V. Anna Pubna Dayi 

[3 B. L. B., A. O., 461 ; 12 W. B., 436 

10. Evidence, Admissibility of , 

■^Mortgage-bond, — An unregistered Iwnd, containing 
a personal undertaking to repay money borrowed, 
and also a hypothecation of land above RlOO in 
value as security, may be used in evidence to enforce 
the personal obligation. Ulpatdnnibsa alias Ela- 
HIJAN BiBI «. HoSAIN KhAN 

[I. Ii. B., 8 Calc., 620 : 12 C. B., 209 

!!• — — Document creating interest j 

in land. — A document which gives or pur jiorts to give 
a right to have immoveable property brought to sale j 
with a view to the recovery, out of its proceeds, of | 
money lent (principal and interest), is an instrument | 
which create an interest in immoveable property, * 
and as such cannot, under section 49 of the KegU- ! 
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tration Act, be received in evidence without being 

registered. Kala Chan© Mundul v, ? 

Chun©er Bhuttacharjeb . 12 W. B,, 168 

12. Suit for money-decree on 

mortgage-deed of immoveable property, — Admissi- 
bility of document in evidence. — A. sued in the 
Small Cause Court on the covenant of a mortgage- 
deed for a money-decree. The deed, being unregis- 
tered, w'as held inadmissible in evidence. JBeld, on 
reference to the High Court, that the unregistered 
mortgage-deed, being in its terms indivisible and 
disclosing one transac^tion only whicb it would be im- 
perative on the plaintiff to prove for the purpose of 

under section 49 of 

Vlll of 1871, imwlmissible in evidence to ))rove a 
fact for whicb registration was unnecessary. Mat- 
TONGENBY DoSSKK t?. KAMNARAIN SaDKIIAN 

[I. Ii. H., 4 Calc., 83 : 2 C. L. B., 428 

13. Admissibility of docu- 

ment requiriny reyistration. — Divisible transaction, 
— Wlion a ti’ansaetion is indivisible, and the registra- 
tion of the docunient evidencing it is by law com- 
pulsory, the document wdll not be admissible in 
evidence if not duly registered ; but when the trans- 
action is divisible, — ns when upon a loan 'of money 
it is agreed (i) that tlni loan shall be si'cnrcd by a 
bond containing a covenant for repayment, of the 
sum advanced with interest w’ithiu a cjcrtaiii time, 
and also (ii) that certain designated property shall 
be hypotln^catcd as (5ollateral security for the repay- 
ment of the loan, — the same rule does not apply, and 
an unregistered bond for the amount advanced, w ith 
interest, containing a further provision that as colla- 
teral security for the amount advanced certain pro- 
perty should remain hypothecated, may be used as 
evidence of the loan, although inadmissible to prove 
the hypothecation. KuiBiiTo Lall Gicose v. Bono- 
MALBB Roy 

[I. Ii. R., 8 Calc., 611 : 6 C. Ii. R., 43 

14. — — Admissibility of unregis- 

tered bond in evidence to prove money-debt, — Colla- 
teral security. — In order te sociiro a loan of H120 
the defendant executed a bond to repay tlic loan with 
interest, which j)rovidi«i that by way of collateral se- 
curity certain immoveable property slnmld be bypo- 
tbecatixl. The bond was not registered. In a suit 
upon the bond praying for a money decree against 
the defendant and for a declaration of a lien ujwn 
the property hypothecated, it w’as objected that the 
bond was imwlmissible in evidence by reason of its 
not being regist.(ired. Held that the bond might be 
taken as divisible in its nature, as being a money- 
bond with a provision that certain property should 
be hypothecated as collateral security, and that it 
was therefore admissible in evidence. Gotra Churn 

SuBMA V. JiNUT Ali • . II C. li. B., 166 

15. Unregistered mortgage- 

bond pledging land . — Consent of parties. — Power of 
Court. — Where land of the value of RlOO or up- 
wards w'as mortgaged on a bond which was not re- 
gistered, as it ought to have been, under the Kegis- 

7 P 
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tratioxi Act In force at the that the bond 

could only be sued upon as a money-hond, and 
thougli the suit might be brought in a Court witliin 
whose jurisdiction the land was not Bituatt;d, the 
Judge would have no right, even with the consent of 
the parties, to deal with it as a mortgage, or to make 
any decree affecting the land in dispute. Shibo 
SOONDTJBBE DeBIA V, SOWBAMJNEB DeBIA 

[26 W. B., 78 

IQ, jidmissihiliiy in evidence 

of unregistered deed in suit to recover debt, — Where 
an instrument pnrjxirts to create an interest in im- 
moveable property only us a collateral security for 
the payment of money, and is also a simple contract 
or bond for payment of a debt, and where effect 
is sought to he given to the instrument only as a 
simple contract, it is admissible in evidence in a suit 
to recover the debt, though it has not been registered. 
So fur as it is a contract for the payment of money, 
it is an instrument the registration of which is made 
optional by section 18 of Act XX of 1806. Vkblata 
Padvaouv r. Mooethy Padyaohx . 4 Mad,, 174 

17. - - - Instrument creating in* 

ierest in immoveable property, — Suit for moneg-debt 
—The plaintiff sued, as the assignee of a inortgagoo 
of immoveable property, to recover the amount of the 
del)t from the mortgagor in pursuance of an express 
contra<’t to pay the debt contained in the mortgage. 
The mortgage was oxecutod before the Kogistration 
Act (XVl of 1864) came into operation. The as* 
signinout to the plaintiff was executed after the 
Kogistration Act (XX of 180(5) became law. Meld 
per Bittlebton, Innks, and Collett, J.7., that the 
asaigruiicnt, being an instrument operating to create 
an interest in immoveable property, and as such re- 
quiring to be registcriul under section 17 of Act XX 
of 1800, was not admissible in evidence in a suit to 
enf orce the personal oblignt ion only. Per ScoTLA ND , 
That an instrument which has the two-foUl 
operation of a simple contract or Ixnid to ])ay a debt 
ami a collateral mortgitge stx'urity for the debt, is 
admissible in evidence for the purpose of proving tl 
simple contract debt. Acuoo Bayauam v. X)iiab^ 
Kam 4 Mad., 378 

18, Admiesihilitg of tinregis^ 

iered document in which land is pledged as a collar 
teral security in a suit to enforce the personal secu- 
rity, — Under the provisions of section 40 of Act VIII 
of 1871, an unregistered l)Oud, though immoveable 
propi'rty be mmle l)y the terms of it collateral secu- 
rity, is admissible iu evuleuce in a suit to enforce tlic 
personal liability of the person executing the bond. 
U is only excluded where it is offered as evidence of a 
transaction affecting immoveable property, Bebha 
TliUI AYYEKGAE a. SAEK.AUA AYEH 

[7 Mad„ 286 

— w-, Admissibility in t/Pfumm 

of document inadmissible under Act XX of 18S6 a, 
not being registered, — 8itit for money-debt on docu 
BWaf,— A suit was brought to recover money accurea 
by a mortgage iu writing of Immoveable *^property 
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made in 1870 whilst the RegistTation Act, XX of 
1866, was in force. By Act XX of 1866 the docu- 
ment was not admissible in evidence even to enforce 
the demand for money, the document not having 
been registered. By Act VIII of 1871 (the Kogis- 
tration Act) the document was rendered admissible 
when the suit was brought. Meld that the docu- 
ment was admissible in evidence. Gudubt Jaoan- 
BABUAii V. liAPAKA Ramabna , 7 Mad,, 848 

20. and S. 17,— Unr eg is* 

fered conveyance. — Covenant to pay money contin- 
gent on ejectment. — Suit for money dismissed, — By an 
unregistered document A. stipulated that B. should 
enjoy certain land for a term of years in order that a 
debt and interest might he liquidated by receipt of 
profits, estimated at a fixed sum, and it was provided 
tliat, if B.*s possession was disturbed in the meantime, 
A. should pay the balance of the principal then due 
and interest from the date of tlm loan. B. having been 
ejeeted, sued A. upon the covenant to pay. Meld 
that, as the covenant to pay depended on the princi- 
pal contract, which could not be proved for want of 
registration, B, could not recover. Venkatmayudtj 
V, Bapi , . . . I. Li, B., 8 Mad., 182 

21 . M — ■■■■■■.. Admissibility in evidence 

of unregistered bond, — Suit for money due on bond, 
— Meld by Couch, C. «7., following the decisions of 
the Calcutta and Madras High Courts, but doubting, 
that an unregistered bond, whereby immoveable pro- 
perty was pledged by way of collateral security, is 
admissible in evidence where effect is sought to be 
given to it for the jiurposo of obtaining a decree for 
the money due luuler it. Tukaram Vithoji v, 
Kuandoji Malhabji , . 6 Bom., O. C., 134 

22. Admissibility in evidence 

of unregistered bond. — SuH for money due on bond, 
— Wlu'n? a houtl or other instrument creating an in- 
terest iu land also contains a distinct promise to ])uy 
the money due under it, such bond or instrument 
is evidem-c iu a suit brought to recover the money 
only. Sanoappa bin Ninoappa V. Basappa bin 
Pauappa . . • .7 Bom., A. C., 1 

28, Admissibility in evidence 

of unregistered bond. — Suit for money due on bond, 
— An unregistered l)oud containing the condition that 
the lender will get possession of certain laud in de- 
fault of payment by the Imrrower witliin a specified 
time, is admissible in evidence iu case the lender sues, 
not to enforce any charge or lien against the land, 
but seeks for personal relief in the shape of a decree 
against the defendant for the payment of the bond- 
debt. .EsnuKB Kai V, Binuoot Kai 

[3 Agra, 60 : Agra, F. B., £d. 1874, 142 

24. Admissibility ' in evidence 

of unregistered bond, — Suit for money due on bond, 
— Although a bond which creates an interest in land 
as security for the debt is inadmissible in evidence if 
unregistered, it may be adduced as evidence of the 
debt, and u money-decree may be given on the basis 
of it for the sum setmred by it. Sebta Kulwab *», 
JuQUENAXu PsBSHAi) . . ,3 Agra, 170 
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26. — (Conveyance containing ac- 

knowledgment of debt. — O. owed B. R3,500, and exe- 
cuted a conveyance of certain land to B., for which 
such debt was partly the consideration. In such 
conveyance Q. acknowdedged his liability for the debt, 
but he died before it was registered and it did not 
operate. In a suit against 0.*8 widow for the debt, — 
Meld that, notwithstanding the conveyance was not 
registered, it was adniissiblo ns evidence of the ac- | 
knowlcdginent by Q. of his liability for the debt. 
Khushalo V. Behaki Lal . 1.Ij. B., 3 All., 523 

26. Unregistered hand hypo- 

thecating immoveable property as collateral security. 
-^Admissibility of bond as evidence of the money- 
obligation . — BJfect of non -registration. — A bond 
whereby a person obliges hiinsolf to pay money to 
another, and at the same time hypothecates immove- 
iible jjroperty as collateral security for such p)aymcnt, 
although the money-obligation is of the vahic of one 
hundred rujin'es, and the bond is not registered, can 
be received in evidence in support of a claim to 
enforce tbe money-obligation. In the matteu OP 
THE PETITION OP SHEO DiAL V. PUAO DAT MiHB 

( I. li. B., 3 All., 229 

27. Unregistered bond for the 

paamenl of money hypothecatlny immoveable pro- 
petty. — Admissibility in evidence of the bund in sup- 
port of a claim for money. — Mortgage. — On tbe 3rd 
Ft‘bruary 1871 the defendants, having borrowed 
li 1,000 from tlie jdaintiffs, executed in favour of the 
latter an instrument in which they mortgagetl, by 
way of conditional sale, certain iiiiinoveablc jiropierty 
as security for the loan, and in wiiich it was provided 
that they should pay certain interest on such sum 
annnaliy, and should jiay such sum on the cxjnration 
of live years from the date of such instrument, and 
in the event of failure in these respects that the 
))laintifPs might apiply for foreclosure. On the 18th 
January 1870 the jjlaintifEs sued the defendants for 
tin* halaiiee of such sum and interest, waiving their 
claim on such property, and suing for such balance 
as a simpdo debt, as such instrument w'as not re- 
gish'red. Meld, following Sheo Ifial v. Brag Dai 
Mist, I. L. R., 3 All., 229, that, inasmuch as such in- 
strument involved a personal obligation of the de- 
fendants distinct and severable from the obligation 
in respiect of such piropcrty, such instrument, not- 
withstanding it was not registered, W’us admissible 
as evidence in supipiort of the claim to enforce that 
money obligation ; and it was also admissible in proof 
of the fact that the debt was not exigible from tbe 
defendants until on and after the expjiration of five 
years from the date of the loan. Lachman Bingh 
V. Kbsbi . . , . I. li. B., 4 AIL, 3 

28. Admissibility of un- 

registered deed.— - Specific performance, Suit for » — 

A. brought a suit in the Munsif’s Court against B. 
and C., alleging that they had sold outTig^it to him 
by saf-kobala certain landed property for 11300, which 
was duly jiaid, and the kobala was executed; that 
possession w’as given to him ; that B. and C. set up> ' 
before the Deputy liegistrar fraudulent objections to ‘ 
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the effect that a stipulation to return the property to 
the vendors on the repayment by them of the consi- 
deration-money had not been embodied in the deed, 
and that part of the consideration -money was still 
unpaid; that, ther(*fore, the Registrar refused to 
execute the deed; that in fact there was no such sti- 
pulation as set up by B. and C., and that the whole 
of the jnirchasc-money was paid ; and it was stated 
in the conclusion of the plaint that the suit had hetm 
instituted to set aside the fraudulent idijcciions, and 
to establish the full title of A. as purchaser. Meld 
(Mittee, J., dissenting) that the suit w^onld not lie. 
The unregist(‘red deed could not he admitted in evi- 
dence, nor p>ai*ol evidence of tbe contract be given 
under which A. alleged that he acquired bis title. A, 
ought to have proceeded under section 83 of Act XX 
of 186G. Kahmaitlla v. Sariutflla Kagohi 
[1 B. L. B., P. B., 68 ; 10 W. B., P, B., 61 

[24 W. B., 320 

Fati Chanf Sahu V. Lilambeb Sing Das 

[9 B.L. B., 433 : 14 Moore’s I. A., 129 
16 W.B.,P.C.,26 

vit for breach of < 

nant. — Admissibility in evidence (f unregistered 
document. — In a suit for breach of a covenant to 
register contained in an unregistered morlgage-dced, 
the defendant cannot p)l<;ad tlie non-registi ation of tbe 
instrument for the piurpose of pirolecting himself. 
Buell a deed is admissible in evideuee fur a collateral 
purpiosc w'itbout being registered. Sham Nahayan 
Lal V. Khimajjt Matob . 4 B. Ii. B., P. B., 1 

S. C. Sham Naeain Lall v. Khkmajeet Matob 

30. — — Suit forposscssion based on 

unregistered deed, — Suit to enforce registration . — 
Meld that a suit for piossession based merely on an 
unregisl-cred sale -deed must fail, such unregistered 
sale-deed being inadmissible as evidence* in any civil 
proceeding under section 13, Act XVJ of 1SG4. 
Keishen Kishoeb Chfnd v. Mahomed Zueah- 
OOLLAH Agra, P. B., 148 : Ed. 1874, 111 

3X, Unregistered indigo 

**8attah** — Admissibility in evidence of claim for 
damages. — S. gave M. a lease of curtain land, which 
was re<iuired by law to be registered, but which was not 
registered, in wliiidiit was stipulated that, if he failed 
to deliver any portion of such land, he should pay 
damages at a certain rate pi*r bigha in respK>ct of the 
portion not delivered, and in which such land was 
hyjiothecated as security for the payment of such 
damages. S. having failed to deliver a portion of 
such land, M. sued him for damages in respect of 
such portion according to the terms of tbe lease, not 
seeking to enforce tbe hypiotbecation, as the lease was 
not registered, but seeking only a money-docree. 
Held that the lease, being unregistered, could not be 
received as evidence even of S.*8 })crsonal liability 
thereunder, Sheo Dial v. Brag Hat Misr,T. X. JR., 
3 AIL, 229, distinguished, Mabtin v. Sheo Kam 
Lal • • • • X. Xi« XU, 4 All., 232 
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32. — Adtnissihilit^ in evidence* 

— for damages for breach of covenants in un^ 
registered deed . — Document containing covenants for 
title.-- Act III of 1877, s. 17*—FMoppel,‘-S. L., by a 
deed of gift (jf 16bb February 1847, granted and a»- 
aured to 8., his daughter, C/ertain hnmoveablc property. 
By a subseq^ueiit uiiregiatered deed of gift of 15th 
July 18fJ6, S. L* purported, in (•x)nsideratioii of 
natural love and affection, to grant and convey the 
same property, the value of which exceeded lilOO, to 
A. A., the hualmnd of 8., hia heirs, exeiuitors, ad- 
nuidHtraU)rs, and assigiiB. The hist-inentioned deed 
couUwncd covenants, on the part of 8. /#., his heirs, 
executors, and administrators, with Ji. R., his heirs, 
executors, adininiHtrators, and assigns, for title to 
** the hereditauienls and premises hereinbefore ex- 
pressed to be ht.Tcby granted and assured unto and to 
the use of said the Jl. /i.f his heirs, (executors, adminis- 
trators, aiiid Jissigns.’* 8. died in the lifetime of B. 
It*, who, in J8(j7, niortgagt‘d the jn'einises comprised 
in the deed of 15th July I8(j5, Jind died in 1808. In 
1870 the mortgagee; sold tlm imnnises hy anetion, 
under tluj jiower of sale contaIne<l in the mortgage- 
deed ; the plaintiff heeame the pureha8(?r; and the 
mortgagee, on lifth Mareh 1871, executed to him a 
conveyarn^e of the premises, which were then in the 
possessiou of the surviving members of the family of 
A. A. and S. The plalnlitf, having failed in a suit for 
ejectment against the parties in possession, who 
relied on the prior gift to <S., sued the represeututives 
of 8. L. for damages f(jr breach of the covenants for 
title contained in the unregistered <leod of 15th July 
1805. Held that though, as in Tukaram v. Khan- 
doji, G Bom., O. C., JH4, and Sangappa V. Basappa, 
7 Bum., A. C.,l,u>\\ unregistered (loeumont reejuiring 
registration may he admitted in evidence for certain 
purposes, yet it cannot bo looked at so far as it 
aQ'ei'ts the immoveahle jiroperty comprised therein, 
nor so far as it is evidence of any transaction affect- 
ing such projierty, and that, ex<‘luding the }>art of 
the document of 15th July 1865 which purported to 
be the convtiyauce to B. H., tlie covcuuut f(n* title 
sued oil in the present suit was it self umhiguons and 
uncertain ; and there being nothing to connect the 
premises, to which the covenant ivUited, with the 
premises coiiveytal to the plaintiff, no breach of the 
covenant sued upon had hoeu proved. The Court 
being i»recludod by the operati(ni of the Uegistration 
Act (HI of 1877) from looking at the deed of 1 5th 
July 1 865 so far us it was a conveyance, the di'fendants 
were not estopped from eont ending that nothing 
having passed under it to A. H., notliing Iiad passial 
to the ]>ia\ntiff under the subscquwit deeds, and that, 
couse<iucntly, the pUiiiitiil was not entitled to main- 
iaiu this suit. IlAJU Balu v. Kwishnakav Bam- 
cuANDHA . . . 1. Ii. B., 2 Bom., 273 


33, Admissibility in evidence 

independentig of document sued on when unregistered, 
— In a case wliere it is inmle to appeap that the tniuse 
of suit arises uj.Hm a document which by law re- 
quires registration, but has not in fact bwn regis- 
tered, the plaiutiff cannot be penultted to establish 
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a claim independently of the dorument, the existence 
of which is shown. Eampbbshad v , Mbwa KoobB 

[2 N. W., 12 

Moona V* Jey MtTNOtTL SiNGS . 4N.W.,ie4 
Kaboolun V. Shttmsheib Ali . 11 W, B., 18 

Unless it is apparent that such document is not the 
foundation of his suit. Sawabtbb «. 8ewa Ram 

[2 N. W., 35 

34. — Unregistered huhuliat . — 

Suit for rent. — Where the contract between the 
parties to a rent suit is in no way disputed or denied, 
and the fact of certain lands having been taken at a 
certain rent is admitted, the only issue being whetber 
the rent has Inten paid or not, the casii may he tried 
notwithstanding that the kabtillat is inadmissible by 
reason of non-rcgisti-ation. Dinobath Mookebjbb 
V. Dbbnath Muokebjee . . 14 W. K., 428 

35, 1 Inadmhsib iiitg for want 

of registration.— Evidence in suit on document , — 
In a suit upon a raxianiama, the execution of which 
was admitted by the defendants, which purported to 
create an interest in immoveahle property, the Civil 
Judge dismissed the suit because the document bad 
not la‘en registered in aecordance witli Act XVI 
of 1804, section 13. Held (reversing the deereo 
of the Civil Judge) that the existence of the agree- 
ment not having been disputed, its production was not 
necessary, and that the plaintiff was entitled to what- 
«*vcr relief the effect of the plaint and aiisw'er taken 
together w'ould entitle him on the {Klmission of the 
defendant. (^lUiDAMllAliAM CUEl'TY V. KAHirNALSrA- 
VALANGAPULY Tavkh . . 3 Mud., 342 

See Rbza Ali v . Bhixun Kuam . 7 W. B., 334 

where the only disunited point being the fact of })ay- 
ment, for which tlur production of the kabuliat 
was iiniieeessitry, the dismissal of the suit for iii& 
uon-rt'gistratitui was held uiijiistitiuhlc. 

33^ Inadmissibility of evi- 

dence where registrable document is not registered . — 
The ))laiiitiif sued the defeiulant to recover rent due 
upon a rmichilka executed by the defendant. Tlie 
dcfcudanl admitted that he occupied the land under 
the express contract contained in the mucliilka. The 
muchilka was a document tlie registration of which 
I was compulsory under the Registration Acts, hut 
was liot registered. Held tliat the plaintiff <iould not 
establish his eiise without putting the muchilka in 
evidence, and it was inadmissible not having been 
registered. MoBBls t). 8Ai*AMTMi4KTHA Pillay 

[6 Mad., 45 

37. ^Evidence where contract 

is unregistered and therefore inadmissible.— Whom 
defendant, after executing a bill of sale in respect of 
} eertaiu lauds, and receiving the full amount of pur- 
t cUase-mouey agreed ujion, bad repudiated the con- 
tract, and refused to make over possession, it was held 
that, though the fiw^t of the deed of sale not being 
vegiHtered prtnduded it, under section 13, Act XVI of 
; I8ti4, from being atluiiUed as evidence, yet plaitt- 
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tiff was not excluded from showinp' by otlier evidence 
that he performed his part of the contract. There is 
nothing in that section which says that no con- 
tract purporting to create or transfer any right, title, 
or interest in land shall be recognised by the Civil 
Court unless reduced to WTiting. Meld, also, that 
there wi^s no reason why plaintiff should not be per- 
mitted to show that non-registration was owing, not 
to any fault of his own, but to the fraudulent conduct 
of Ills adversaries. Helalooddken v, (hiowDJiBY 
Abdool Suttae ... 9 W. R., 351 

33^ Unregistered document 

with possession. — Mridenee of possession. — An un- 
registered document when followed by delivery of 
possession may be used as evidence of that possession. 
Lalla (jIopeb Cuand V, Liakttt Hossetn 

[26 W. R., 211 

39. Admissihilitg in evidence , — 

Intention of parties. — A. sued li. for recovery of pos- 
session of land which lie alleged had been sold to him 
by B. under a bill of sale. Tlu; bill of sale had been 
duly registered and was not disputed by ft., but B. 
prr>du(*eJ an unregistered ikrariiaituih, executed by 
A., to prove that the sale wes not absolute, but only 
by way of mortgage. B. allege<l that the t(‘ruis 
of the bill of sab* were (jualitiod audexplaim*d by the 
ikrarmimah. IJeld that the ikrarmi-tuah was in- 
twlniisfiible in evidence, as it luul not been registered 
under seclion Kl of Aet XVI of 1804, but that 
the Court might look at other and iiidependont evi- 
dence — viz.f the acts and conduct of the parties — 
to throw a light upon tluur intention. Taeabdi 
Sahani c. Maiiomki) Hossein 

[1 B. li. R., A. C., 37 

40. Agreement to have deed of 

partition drown up — An agreement to have a deed of 
jiartition drawn up in a })articular form, even if 
not admissible in evidence wdthoiit registration, can 
be j>ub in, unregistered, as evidence of the iiitoutioii 
of the parties. Nem Roy v. Lalmun Roy 

[26 W. R., 376 

41^ Receipt for sums paid on 

bond hypothecating immoveable properly. — Admis- 
sihiliiy in evidence. — Parol evidence. — Act I of 1872, 
s. 91, Ulus, ( 4 ^). — A receipt for sums paid in part 
Ihpiidation of a bond hypothecating immoveable 
property must be registered under the provisions of 
section 17 of Act VIII of J871 to render it acbnissible 
as evidence under section 49 of the said Act. Under 
illustration (<?), section 91 of Act I of 1872, such i»ay- 
ments may nevertheless be proved by parol evidence, 
which is not excluded owing to the inadmissibility of 
the documentary evidence. Daltp Siboh v. Duuga 
Peasad . . . I. Ii. R., 1 All., 442 

42, — — . Proof of unregistered mort- 

gage by subsequent admission rejected, — Evidence 
Act, s. 65 (b). — The defendant in an ejectment suit 
claimed to be in possession under a mortgage-deed 
for 111,000, executed in 1805 but not registered, and 
a second mortgage-deed for R50 of the snme date, in 
which the first mortgage was recited. Meld that by 
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virtue of section 13 of the Registration Act, 1864, 
the lirst mortgage-deed could not be put in evidence, 
and that the defendant could not give secondary 
evidence thereof under section 65 (b) of the Evidence 
Act. Ditethi Vaeaua Ayyasgar v, Kkishnasami 
Ayyangae . . L L. B., 6 Mad., 117 

48, Jjandlord and tenant,’^ 

Entry under unregistered lease.-^ Molding over . — 
Proof of terms of lease. — The plaintiff sued in 1881 to 
recover certain land and arrears of rent/ from the do- 
fendjint, alleging that the defendant’s aiu'cstor entered 
on the land as a tenant in 1805 under a lease for fivo 
years, whicdi w'as not registered. The def emlant denied 
the lease of 18(>5, admitted that she was the tenant 
of the land, but denied that she could be ejected, 
and claimed to deduct from the rent certain emo- 
luments. Meld that the plaintiff could not prove the 
tenancy alleged in th(» plaint, inasmuch as the lease of 
1805 w^as not registered, and, therefore, could not 
eject the defendant, Nangali v. RAArAW 

[I. Ii. B., 7 Mad., 228 

44 ^ Unregistered lease. — Proof 

of tenancy ejectment. — Occupancy rights. — If a con- 
tract of li'ase is, for w'sini of registralion, iiiefft*ctual, 
the landlord is ntd debarred from givitJg other evi- 
dence of a tenancy and re(jiuring the Court to twljudi- 
cato on liis right to eject. Dictum in Nangali v. 
Jiaman, J. L. A., 7 Mad., 226, observed upon. Vkit- 
KATAQIBI V. RA(}HAVA. ZkMINGAH OV VkNKATA- 

V. Ragiiava . . I. Ii. B/., 9 Mad., 142 

Effect of a registered in* 
strument confirming a prior one of the same purport 
not registered. — An instrument purporting to assign 
a right in immove-ables of more than tlio value of 
B.10U (section 17, sub-section h of Act HI of 1877), 
being unregistered, was ineffectual to affect ilie title 
of tlie purchaser. Some years after, llie parties 
executed a deed of convt^yance, making the same 
assignment, confirming the fonm*r instrument, and 
setting it forth in a schedule. I’he latter iustrumeut 
was registered. In a suit in which the owmershij) of 
the property was eoiitesUid, — Meld that th(! fact of 
the x>rior deed not luiving affected the j)ro])erty, being 
unregistered, was no reason why the decal afterwards 
registered should not be admitted as evidence of 
title. In this there had becju nothing contravening 
the object of the Registration Acd. Mitcuell v. 
Matuuua Das . . . i. Ii. B., 8 All., 6 

[L. B., 12 I. A., 160 

46, — Inadmissibility in evidence 

of unregistered deed. — Secondary evidence,'*-- Evi- 
dence Act,s. 91 . — Plaintiff allegia I that A, and B.had 
sold and conveyeil, by an unregisUu-ed deed, certain 
land to the person under whom he claimed. The deed 
being inadmissible in evidence, B. was emailed to prove 
the sale. ILeld that B's evidence* should have been 
rejected, as secondary evidence of the unregisterod 
deed could not be received. Ram Chdwbke Habbab 
V. Gobini) CJirNBEB S«K . . 1 C, Ii. R., 642 

47, " — - ■ ' ' Unregistered document , — 
Admissibility of other evidence where document U not 
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admissible* — Admission. — Tho plaintiff sued to re- 
cover certain immoveable property sold to him by the 
tlrst (Iclendant by a rcjjistcired deed of sale executed on 
the 2}lnl of July 1868. The second, third, and fourth 
defendants pleaded a sale to them by the same party, 
the iirst defendant, on the 28rd March 1867, and that 
the first defendant, after receiving consideration in 
full, had improperly refused to have their deetl of 
sale registered. The pifivisious of section 49 of tho 
Hegistration Act of 1866 precluded the reception in 
evidence of the prior unregistered iustrurnont of con- 
veyance-, but the lower Courts held that certain ad- 
niissions made by first defendant in an iinpiiry held 
before the registration officer were admissible in evi- 
dence to prove the sale to third and fourth defeiidaiitB. 
The suit was, therefore, disinis8(-‘d with costs. Upon 
special appeal, — Held, by Ij^nbs and KiNDHBSLBr, 
Jj., that the admissions made by 6rsb defendant 
were evidence against plaintiff, as made by one from 
whom plaintiff derived his title, but that tho provi- 
sions of the Ihjgistration Act precluded any cif(‘ct 
Ixiing given to the sale evidenced by such aduussions: 
there being a writing, tho sale could not be proved by 
mere oral evidence. Hy Innks, J. — The term “ instru- 
meut,'' in section 49 of Act XX of I860, is used on 
the undersUnding that the writing is not merely evi- 
dence of the transaction hnt is the transaction itself. 
8omu GiTBtTKUAL V. IIangamhal . 7 Mad., 18 

48. — Suit to compel registrar 

tion.-^Evidence of contract*-^ Document being un» 
registered held inadmissiile to prone the contract 
sought to be registered. — The defendants agreed to let 
certain promises to the plaintiff for a term of three 
years from the 1st of November 1883 at a monthly 
mit of 11200. Subsequently to the making of the , 
agreement, — riz,, on th(j 17th January 1884, — the 1 
a writing to bo prepared, which, as ' 
ho allegtHl, contained the terms of tho lease agreed 
on, and, having sigticnl it, handed it over to the 
defendants. The defendants did not sign it, and the 
document remained with them. The plaintiff alleged 
that ho did not ask tho defendants to sign it, as the 
defendants told him they would get a copy of it pw- 
parifd, which they w'ould sign and send to him. The 
defendants alleged that, at the time the document 
was given to them by tho plaintiff, they objected to 
it on the ground that it was incomplete, inasmuch as 
it did not contain two of tho terms agr(H?d on which 
prohibited the plaintiff from sub- lotting or altering 
tho prcuuisos, and re<iuirtHl him to maintain them in 
their then existing condition. The plaintiff deniud 
these allegations of tho dofendants. In May 1884 
the plaintiff, through his attonieys, callo<l upon tho 
defendants to lodge the document for registration. 
Tho defendants refused, and tho plaintiff filed tho 
present suit, praying— (1) that the defendants might 
m ordtM’ed to lodge the said document for rtjgistra- 
tion and do all such acts as might bo necessary to 
obtain ngistration thereof ; (2) that, if necessary, 
another similar document might bo prepared and 
registered ; (3) that, in the alternative, the defend- 
ant should pay H4,(K)0 damages. At the trial the 
plaintiff raised {inter alia) an issue aa to the truth of 
the defendants' allegation that the agreement of lease 
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comprised terms forbidding the plaintiff to sub-let or 
alter, &c. The defendants objected to the proposed 
issue. In the course of the hearing the plaintiff 
tendered the document of the 17th January 1884 in 
evidence. The defendants objected, on the ground 
that it was unregistered. The Court held that it was 
ailmissiblc as a mere writing, with reference to 
which, irrespective of its contents, the other evidence 
in tho case was given. At the close of the plaintiff's 
case the defendants declined to call evidence, and 
judgment was given on all the issues in favour 
of the plaintiff. The defendants appealed, and con- 
tended that they were not Iwund to produce the 
document for registration, and that the Court was 
wrong in j)ermittiiig the above issue to he raised and 
determined in this suit, and that the document being 
inadmissible as evidence of the contract, no oral evi- 
dence of the contract was receivable. The plaintiff 
contended that there was an implied obligation upon 
the defendants to ri'gistcr the document arising 
from th(j fact that the document contained the true 
contract between the parties, and that the object of 
the suit being to compel registration, the document, 
although not registered, could be given in evidence to 
prove the contract l>etween tho parties. Held (re- 
versing the decree of the Court below) that there 
was n(» obligation upon the defendants to produce the 
document for registration, and that they could not 
be compelled to do so. Meld, also, that the object of 
giving the document in evidence being to establish 
tho contract of lease for the pur])08C of drawing an 
inference from it, the document was for that purpose 
inadmissible, being unregistered, and that the Court 
below, although admitting it originally as merely a 
pitHHi of ]}aper, was wrong in using it as evidence of the 
contract between the parties. Huejivan Vieji r, 
Jamsetji Noweoji . , I. Ii. R., 9 Bom., 

49. ■■ Instrument of hypotheca^ 

tiov, — Endorsement of payment unsigned. — Admis- 
sibility of evidence of endorsement to shoio payment, 
— Tho plaintiff hyjwthecated c-ertaiu land to the 
defendant by a duly registered instrument, and subse- 
quently paid off the del)t and ri^ccivcd back the instru- 
ment. At the time of payment the defendant made 
an endorsement on the bond to tho following effect : 
*‘25th Kartik of Sukla. Rupees two hundred and 
sixty- three, principal including interest, was received 
on account of this bond, and there is, therefore, no 
I lien wliatever.” Some time afterwards plaintiff 
I discovered that what be had paid in redemption of 
: the mortgage- claim was in excess of what was due, 
; and he brought a Small Cause suit to recover tbe 
j amount overpaid, tendering in evidence the endorse- 
I ment on the Ixmd. The objection was taken that tho 
i endorsement not htdng registered was not receivable 
j in evidence, under section 49 of the Registration Act 
’ of 1866. The District Munsif dismissed the suit 
' upon tho ground that the endorsement was not signed 
by the defendant, and wes, therefore, not admissible 
in evidence, but i*eferrod to the High Court the 
I question whether the evidence was rightly excluded. 
! Meld by Scotland, C. J., and Innes, J., that tho 
I fact of there being no signature to the endorsement 
i was no objection to its reception as confirmatory 
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evidence of tlie sura received by the defendant. By 
t^coTLAKD, C, *7. — That the endorsement was admis- 
sible evidence for the purpose for which it was offered, 
although not registered, the endorsement not being 
used as evidence of the creation or discharge of an 
obligation, but merely as coiiiirinatory proof of a fact 
provable by oral evidence although stated in writing. 
By Innes, — That the endorseineiit was admissible 
evidence, its reception not being precluded by the 
provisions of the Registration Act. Vknkataeama 
Kaik 0 . Chinkathambtt Hbddi . . 7 Mad., 1 

60. ' ' - " " ' Sale certificate ^ Inadmie- 

sihility oft as unregistered . — Other evidence of sale, 
— Independently of the sale certificates where they 
are inadmissible being unregistered, any proceedings 
confirming an auction sale are snfHcient evidence of 
the sale. Bbnodi Lall Ghosb v. Tamizuddut 

[7 C. li. B., 116 

See Rajkishen Mookeejbb «. Radhamadhttb 
Haldae . • . . 21 W. B., 349 

61. Certificate of sale. — Jlight 

of action , — The ])lahitiff sued to recover possession 
of a house purchased by him at a Court sale for 
R350. The plaint was filed on the Slst March 1873. 
No certificate of sale was filed with it ; but plaintiff 
subsequently produced one, dated the 8th July 1873, 
and the Court admitted it in evidence. Defendant 
submitted that the suit should be dismissed, as no 
cortiiicate was produced by the plaintiff with the 
plaint. The first Court made a decree in the plain- 
tiff’s favour. The Court of Apjieal reversed that 
decree, and dismissed the suit, holding that the cer- 
tificate ought not to have been received in evidence by 
the lower Court. The High Court, on second appeal, 
confirmed the decision of the lower Appellate Court, 
on the ground that the plaintiff had no right of 
action, as h(i had no registered certificate of sale at 
the date, of the institution of the suit. Habkisan- 
DAS Naeandas V , Bai Jamna 

[I. Ij. B., 4 Bom., 165 

62. - • Admissibility f« evidence 

of instrument registrable, hut unregistered, de- 
strayed by fire, — Where an instrument, the registra- 
tion of which was rendered compulsory by section 
17 of the Registration Act (XX of 18Gfi), was 
destroyed accidentally by fire soon after its exe- 
cution, and before registration, — Held, in a suit to 
compel the defendant to execute another instrument 
to the same effect as that which had been destroyed, 
that secondary evidence of the contents of the un- 
registered instrument was admissible. Ntnakka 
Roitthkn V . Vavana Maiiom;bi> Naina Routhen 

[6 Mad., 123 

1. B. 50 (1871, B. 60 ; 1886, b. 60 ; 

1864, 8. 68; 1843,8. 2.) — priority of registered over 
unregistered deed. — Mortgage-deed. — The purchaser 
under a decree for sale in satisfaction of a registered 
mortgage, is entitled in priority to the purchaser 
under another decree for sale in satisfaction of an- 
other unregistered mortgage, although the latter 
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mortgage ho of an earlier date. PsAHIAD 
V. Udit Naeain Singh 

[1 B. L. B., A. C., 197 ; 10 W. B„ 291 

^ . Prioriig of registered over 

unregistered rfeed.^Uiider Act XIX of 1843, a regis- 
tcred deed was entitled to priority over any unregis- 
tered deed of an (iarlier date. Male sir appa bin 
K-AEVIEAPPA V. BaSSAPPA bin NiNQAPVA StlRTAV- 

1 Bom., 10 

SuNKUB Sahot V, Sheo Peeshad Sookool 

[16 W. B., 270 

Gopal Dass V. Doomee Chovtdhey 

C W. B., 18649 226 

NirzTTB Ali V. Emdad Ali . 1 W. R„ 206 

A deed of sale held to have no priority over a 
mortgage unregistered. Maheshwae Bgksh Sing 
V. Bhieua 

[B. Ii. B., Sup. Vol., 408 
S. C. 1 Ind. Jur., N. S., 122 
6 W. K,, 61 

Nor over another deed of sale where tlie case is not 
onii of two rival piirchasc'rs from tlu< snrno person. 
Umbika CifUiiN Koonhoo V. DHtJiiMo Doss Koon- 

^00 IIW.B.,129 

See Golla Chtnna OuRtrEVEPPA Naidf v. Kali 
Appkah Naidu . . .4 Mad., 434 

Bissonath Sinqh V. Rajciiitndrr Roy 

[W. B.. 1864, 141 

3. ^ - Priority of registered over 

unregistered deed.-— Notice.— -K r(‘gistered deed of 
sale, though subsequent in date, invalidates, as 
against the registered purehaser, a prior deed of sale 
unregistered, notwithstanding that notice of tlie prior 
deed be alleged. Act XIX of 1843, section 2, con- 
strued. Keisunasami Pillai V. Venkataomblla 
Aiyan 8 Mad., 89 

Contra, IvrSHOEBHAI Oallabitai v. Joeabhai 
Daji . . . ,7 Bom., A, O., 66 

4. Bom. Beg. IX of 1827, 

8. 6. — Priority of registered to unregistered deed , — 
Before the repeal of the first part of clause 1, section 
C, Regulation IX of 1827 by Act XVI of 1864, a 
purchaser claiming imdor a deed of purchase duly 
registered was entitled to be prefcrrofl to a mortgagee 
claiming under a deed of mortgage executed before his 
piircdiase, hut not registered until after the deed of 
purchase had been registered. Paesuotam Kan- 

j CHOD V. Jagjivan Mayaeam: . . 1 Bom., 60 

! 6. Priority of deeds, —Con- 

j tract to sell at future time. — I)eed of sale, — X\xii 
' want of registration of a contract by A. to sell land 
to B. at some future time, on receipt of balance of 
, the sum agreed on, not then paid, was no bar, per se, 
to B."s preferential claim over C., a subseciuent pur- 
chaser, whose sale had been registered under Act 
* XIX of 1843. Uamtonoo Submah Sibcae ». GotTB 
CUCTKDEB 80BMAU SlBCAS • , 8 W. B., 04 
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ChATSTB SBIK «. KlBHOUBB LALI* 
OHtJOKBKBtJXTT . • . 7 W. R., 463 

6 . Priority. — Thpd of ftale of 

immomMe property. — Held that the prelerciicc 
^ven under Act XIX of 1848 to the latter of two 
(ieodfl of sale of immoveable property, when registered, 
over the earlier unregistered deed, was not confined to 
cases in which the first deed had not h€*en carried 
into effect, as every duly registered deed of sale, if 
authentic, invaUdates any other deed of sailo which 
may not have btwn registered. Paeabhtjdas Htka- 
oaAKB V. Dhondu 

[2 Bom., 233 : 2nd Ed., 222 

7* ■*■■■ ' ' Potfahs, — Priori ty . — Act 

XIX ol 1843 did not apply to pottahs, couHtiquenily 
a snb»equently>rogistered poitah could not prevail 
over a prior unregistered potteh. Anund Ohundisb 
C nOWDHttr t>. CnrNDEKNATH Uov 

[6 W. R., 205 

8. Priority of deeds. — ITn- 

Tiigutered mart y aye tmth posgession , — Act XIX of 
1848 did not give a registered kohala ])riority over a 
prior unregistered mortgage under which enjoyment 
had actually taken place. F’uuzuNi) Alt o. Annooii 
Kakim 4 W. R., 30 

Dkhobundhoo Sauhoo tJ. Khbtteenath Tkwaey 

[2 Hay, 20 

Contra^ Habnamgiu Gtthu Ohanpatoie v. Spiebs 
[2 Bom., 213: 2nd Ed., 204 

0, - — — Priority of deeds. — Mort- 

payee with possesgion, — iSnit under Civil Procedure 
CWs, lfi59, *. 230. — Held that a mortgagee whose 
bond was registered was entitled, under section 230 of 
Act VI 11 of 1859, to recover possession of the mort- 
gaged land of which he had lieeu dispossessed under n 
decree obtaiiud against his mortgagor by another 
mortgageo, whose mortgage-bond hud Iweii subse- 
quently registered, on condition that he satisfied the 
claim of the decree-holder ; otherwise the defendant to 
bo entitled to possession on bis satisfying the plaintiff’s 
mortgage-claim. Bhikaji v. Vallabhi 

[2 Bom., 209 

10. Mom. Mey. IX of lfi27. — 

prior unreyietered sale with posseggion. — Suheequeni 
rephiered mortpape.^On the 1 6th December 18G3 
M. purchased from D., for valuable consideration, two 
fields in the Satra district (to wdiich the provisions 
of Kegulailon IX of 1827 and of Act XIX of 3843 
as to registration were then applicjible), and was 
dnly put into jwsscssiou of the fields. The deed of 
sale was not registered. On the 14th February 18(ki 
Pt. mortgaged, by a registered mortgage, the same two | 
fields to i? ., who then knew that AT. ivas in possession { 
of the fields as purchaser. Held that, according to i 
the true CAmstruction of Kegnlation IX of 1827, f»ec- | 
tiontJ, clause l.tlie title of II. having been complete<l 
by possession, there was no property in the fields 
Idft in V. to mortgage to M., and that, therefore, H. 
(the pureUttser) had a better tIUe to the fields than R., 1 
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the mortgagee. 8emh le, — Tlie effect would h ave been 
the same under the provisions of Act XVI of 1864 or 
of Act XX of 1866. History of registration given, 
and the provisions of the different enactments relat- 
ing to registration compared and discussed. Bala- 
KAM Nkmchand V, Appa valad Dultj 

[9 Bom., 121 

11. Priority of deeds. — Prior- 

ity of title. — Proof of authenticity. — Priority of re- 
gistration gave priority of title under Act XIX of 
1843 only when the authenticity of the document 
was proved. Ganuhabbb Dbbea v. Sonatun 1»an- 
i>ay 10 W. R., 216 

12. Jlegistered and unregis* 

tered deeds. — Priority. — Possession. — Fraud. — Act 
XIX of 1843 gave the preference, generally speaking, 
to a subsequent kohala which was registered over a 
prior one unregistered. To avoid its operation a 
plaintiff had to show that the vendor not only sold and 
parted with his rights in the property, but actually 
made over possession to him. If, however, the second 
sale was illusory, proving fraud on the part of the 
vendor, it would not stand in the way of plaintiff’s 
right. Butoolun v. Ozbkbun . 8 W. R., 300 

13. Registered and unregis^ 

tered documents. — Priority. — Plaintiff sued for pos- 
session of land under an unregistered deed of sale ; 
and one of the defendants claimed the same land 
under a deed of subsequent date registered after the 
commencement of tin; suit. 'I’he latter deed was f ou nd 
to be fraudulently got up between the defendants. 
Held that the registration of such a document did not 
give it the effeet of invalidating a former unregis- 
tered deed of sale, NaBasanna v. Gavappa 

[3 Mad,, 270 

14;^ Priority of registered over 

unregistered deed. — A Civil Court was held to have 
done right in giving priority to a lease registered 
under Act XVI of 1864, as against an unregistered 
conveyance of an earlier date. Gobind Chttni^kb 
Roy V. PooBNo Chundkb Sein . 10 W. R., 36 

Priority of registered over 
unregistered deeds. — Under section Act XVI of 

I 1 864, registered deeds wen* entitUnl to preference over 
unregistered deeds, even of that class the registration 
of which is optional ; the practical distinction between 
the two classes being that deeds the registration of 
which is compulsory, if unregistered, will not be re- 
ceived in evidence at all ; whereas dt^eds the registra- 
tion of which is optional will be received in evidence, 
notwithstanding the absence of registration, though 
they must give way to rcgistei’ed documents of subse- 
quent dates relating to the same property. Mubsoob 
Ali V. Azmft Am . . .9 W. R., 282 

Gooboo Dass Dan r, Kooshoom Koomabee 
Dosseb . . . 9 W, R., 547 

16. — — Priority of registered over 

unregistered de^d. — Possession.— ypXieve two parties 
claimed the same property by conveyance from the 
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owner under registered deeds of sale of 1272, plain- 
tiff’s purchase and registration being of anterior date 
to those of defendant, who, besides being in posses- 
sion, pleaded that he had previously to plaintiff’s 
purchase obtained possession under a parol contract of 
sale, it was held that plaintiff was entitled to a decree, 
and that defendant could not set up the parol sale 
against the plaintiff’s registered kobala of the same 
year, in the face of section 68, Act XVI of 1864. 
ItOIKUNTONATH ISbIT O. KuSSICK LolI, llURMONO 

[10 W. B., 231 

Impeaching de*^d of 

registered KO as to prevent operation of section. — For 
the purpose of iiiipeaeliing a deed of sale registered 
under Act XVI of 1864, so as to prevent the opera- 
tion of section 68, it is ne.cessary to show that the 
deed was fraudulently executed, and that the pnr-- 
chaser was wilfully and intentionally a party to the 
fraud of the veinlor, or at least tliat the deed was 
executed without consideration. Uam Chani> Koo- 
MAR V. Modhoosoodun Mozoomdar 

[7 W. R.,119 

18. Priori fg of registered in- 

strument. — Heed registered under existing law » — 
Where an instrument was executed under the Ilegis- 
tration Aet, XIX of 1843, and was a valid instrument 
conferring a right or interest on the party in whose 
favour it was made, it does not become invalid by 
reason of the party not getting it rcgistenKl within 
twelve months, nor is priority over it obtfiined by a 
siibseqiumt conveyance* which is registered under the 
Kegistrntion Law of 1804 or 1806. Doolal Bibeb 
V . Napa Shaua . . .13 W. R., 440 

10. Priori tg of registered over 

unregistered deeds . — A genuine deed of sale given by 
tlie owner of an estate at a time when registration 
was not eom])ul8ory, cannot be invalidated by a sub- 
sequent deed given by that owner’s heir and succes- 
sor, the registration of which was compulsory by Act 
XX of 1866, merely on the ground that the last deed 
WMs registered, nnd the first was not. Imrit SiNOn 
V. Koylasuoo Koeb . . 11 W. R„ 660 

20. Optional registration , — 

Prioritg of deeds. — A deed the registration of which 
was not absolutely requisite under section 49, Act XX 
of 18fJ6, was not entitled to priority to a duly regis- 
tered kobala under section 50 of that Act. Mofuzel 
Hosseik V . Golam Ambtah 

[10 B. li. R., 381, note ; 10 W, B., 106 

21. Prioritg of registered over 

unregistered deed. — In a suit by a purchaser of a 
howia tenure wliich defendant was proceeding to sell 
under an ex parte decree which he had obtained upon 
a mortgage-bond executed by plaintiff’s vendor, — 
Held that plaintiff’s registered purchase, though of 
a subsequent date, must take effect os against defend- 
ant’s unregistered mortgage, which might have been 
registered. Ali Azim Khan v. Islam Khan 

[14 W. R., 483 

22. Prioritg of registered over 

unregistered deed. — Lien.^Held that property sold 
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in satisfaction of a superior lien cannot be held to 
have been sold subject to an inferior lien, and that 
a registered dei‘d of a snhseqiKjiit date has preference 
over an unregistered deed of prior date. SBBTrti 
Pbbshad 15, Hue Chunb Sahoo , 1 Agra, 26S 

23 . Prioritg of deeds. — Mori^ 

gage-deed. — Heed of sale. — A. lent B. H76 on 6th 
Asar 1273 (June 19th, 1866), and B. executed a 
mortgage of two bighas of land for the amount in 
A* 8 favour. On 23rd Asar (July 6th) £. sold to (7. 
one bigha of the same land. A.*s mortgage was not 
registered; C.*s deed of sale was. A. subsequently 
brought a suit for the amount owed him by B,, and 
sought to attatdi the land mortgaged to him in exe- 
cution. C. preferred a claim to the property at- 
tached, on the ground that the land was his; his 
petition was allowed. A, now sued to have the pro- 
perty mortgaged to him sold in oxecution of his 
decree, and to set aside CVs jmrehase. Held that 
UUIIUI Bi-t’un/nu 410 nmx t/0, Act T 

gistered deed of sale must have* ]>referenc(^ over Afs 
unregistered mortgage. Gayar am Mazumdab «, 
Mahuusupan Mazumdar . 4 B, li. B., Ap., 73 

24 . Conditional deed of sale, 

— Prtoritg of deeds. — A. entered into an agreement 
with B. to convey to him a certain portion of land 
for a consideration of H98, of which H60 had l»«en 
paid as earnest-money. The agreement eontaine<i 
a provieo that, on A*s rc^fussil to convey the pro- 
perty within the time mentioned in the agreement, 
this document should ojx^ratf* as a conveyaneo, and 
A. should forfeit his claim to the balance of the con- 
sideration. Hefore the expiry of tlie time mentioned 
in the agreement, A. sold, by a registered deed, a 
portion of the property mentioned in the agreement. 
In a suit by B. for possession of the property and for 
a declaration that the agreement operated as a con- 
veyance, — Held that under clause 1, section 18, and 
section 50 of Act XX of 1866, tin* subsequent regis- 
tered conveyance hatl priority over the unregistered 
agreement. Shama ('hurn Nnoar v. Nabxn Chan- 
dra Dhojqa . 6 B. Ii. R., Ap., 1 : 15 W. R., 230 

25. Prioritg of registered over 

unregistered instrument. — San mortgage without posm 
session in Guzerat. — Under stxjtion 50 of the Regis- 
tration Aet, XX of 186G, a registered instrument 
takes effect, as regards the property comprised there- 
in, against every iinregiRt<*red instrument relating to 
it, whether or not the grantr)r of those instruments 
be the same. As between himself and his mortgagor, 
and also as against any subsequent unregister^ 
assignee of the latter, an unregistered san mort- 
gagee in Guzerat has a perfectly valid charge upon 
the property mortgaged ; but his right against such 
property is liable to be defeated by the mortgagor, 
or his heir, or such assignee conveying it to another 
by a registered instrument w|iiie his own title re- 
mains unregistered. Lakhmlchand Walchand v, 
Kastur Rechar ^ 9 Bom., 60, dissented from. Mak- 
ANDAS KaLIDAS V. SHANKABDAfl HaBIBHAT 

[12 Bom„ 241: 
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20, Deed^ of different deserip^ 

Hons,-^Priorif ^, — Tbc rule giving a registered docu- 
ment preferentHi over an unregistered one was held 
not to apply to deeds of different descriptions. Khbt- 
ttiTB IUlskb r. Gotm Hubbeb . W. B., 1864, 387 

27. — — — Priority. — Documents op- 

tionally and compuUorily registrable^ — The 50th sec- 
tion of the Registration Act, 186(5, applied to instru- 
ments of which the registration was optional, giving 
priority between such instruments to the one which 
was registered. Uambb Birx n. Biudkabun 

[2 3Sr. W„ 37 

Panha Khumaji n. Fatta Upaji . 12Boieu, 170 

But not to a case in which the registration of one 
instrument was optional, but of the other compulsory. 
Haubd Btrx V. Binubabun . . 2 K. W., 37 

28, — Priority of registered oner 

unregistered document. — Compulsory and optional re- 
gistration, — A registorod deed of sale, of which regis- 
tration was compulsory, did not, under Act XX of 1860, 
take effect against a prior unregistered mortgage- 
bond ill respwt of th(; same land, the registmtion of 
which, it being for a sura under HlOO, was optional. 
RXASUTtTLLA V. DOOUOA CUURN pAL 

[15 B. L. R., 294 : 24 W. B„ 121 

^e Og hba Stnub V, Ablakti Kobe. 

[ I. L. R., 4 Calc., 636 : 3 C. L. B., 434 

Lakhmiohand Walohakd V. Kastuu Bkchab 

[9 Bom., 60 

Mahombd Abubitf V. Kttbebuoddebn 

[24 W. B„ 468 

». — Lease to take juice from 

d,ate trees. — Priority. — A registered lease to tjike 
juice from datt‘ tretis cannot, under section 50, Act XX 
of 1866, have priority over an unregistered one of a 
prior date. Jabu I^Iamdar v. Ubk ha Nambaa 

[3 B. L. R., A. C.,394 

S. C. Janoo Munbitb V , Huoua Mundub 

[12 W. B., 366 

80, Megisiraiion Act^ XIX of 

1843 . — Priority. — Instruments of which registration 
•# optional.— h mortgage-deed registered uraler Act 
XX of 1866 is not, thereby eutitUni to priority over a 
mortgage-deed which might have been, but was not, 
"Wigistered under Act XIX of 1843, in cases w^hero the 
consideration for the rival deeds exceeds K1 00. Male- 
shappa V, BassuppOf 1 Bom., 10 j Uarnamgir v. 
Bpiers, 2 Bom., 204 ; and Pnrahhudas v. Dhondu, 2 
**''“ 1 ., 222, distinguished. Qumre, — Whether, in the 
case of instruments executed for a consideration less 
than RlOO, stH’tion 60 of Act XX of 1H66 would 
opi*rato to give priority to the deed registered under 
that Act, over the deed which might have been, but 
was not, registered under Act XIX of 1843. Kbak- 
»xr Dulabbas c. Tabaohanu Amarchand 

[L L. R., 1 Bom., 574 

• Priority, — Begistered and 
"•Optional and compulsory 
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traiion, — Deeds of sale, dated respectively the 22nd 
October 1868 and 7th February 1874, and registered, 
the former under Act XX of 1866 and the latter under 
Act VIII of 1871, are not thereby entitled to priority 
over an unregistered mortgage deed dated the 13th 
June 1864, the registration of which was optional 
under Act XIX of 3843, where the consideration for 
the rival deeds exceeds RIOO. Quare, — Whether in 
ICanara a mortgage without possession can he sus- 
tained against a subsequent purchase from the mort- 
gagor with possession. Parmaya v. Sonde Sheini- 
TASAPA • • . I. 1j. B., 4 Bom., 459 

32, Priority. — Lien created 

hy sales under registered and unregistered deeds . — 
Where it appeared that a sale of the share for which 
plaintiffs held a conditional sale- deed, had substanti- 
ally taken place in satisfaction of two decrees obtained 
on two bonds, one unregistered and the other regis- 
tered, and of a prior date to that of the plaintiffs’ mort- 
gage-deed, — Beld that the share was not liable to a 
lien CTcated subsequently to the registered deed ; and 
though the plaintiffs might have, by reason of registra- 
tion, a preferable right to that possessed by the decree- 
holder of the unregistered bond, yet they had no 
claim preferable to that of the decree -holder of the 
registered prior bond. Motbb Kah r. Kaxbbee 

[2 Agra, 52 

83, Unregistered mortgage de- 

feated hy subsequent registered sale . — V. having pur- 
chased land from JV. in March 1871 by a registered 
deed for RIO, entered into and retained possession till 
ousted by K. in 1880 in execution of a decree obtained 
by K. against N. upon an uurtjgistered mortgage- 
deed dated 1869, conditioned to become an absolute 
sale wit bin a certain date which had elapsed before 
suit was brought. Held that, under section 50 of the 
Registration Act of 1866, A’.’.v title was defeated by 
V.*s registered sale-deed. Kanteti Vbnkayya v. 
Balabhadrapatritni Kotayya 

[I. L. R.,6Mad., 153 

84, Priority. — Possession.— 

A registered deed could not, under section 50, Act 
XX of 1866, prevail against an unregistered det^d 
umh;r which possession had been delivered to the 
alienee. Sklam Sheikh u. Baidonath Ohatak 

[3 B. L. B., A. C., 312 : 12 W. R., 217 

Sheodyal Ahbeb V, Gool Mahohkd Khan 

[2 IT. W., 298 

Manmal talad Surat Mal v. Dashrath valad 
Kakayan . . . .9 Bom., 147 

Nagesh Bn at o, Balvantrav , 9 Bom., 161 

85 , , and 8. 100. — Priority. 

A. purchased certain lands in 1866, and duly regis- 
teredshis bill of sale. JB. had purclia,sed the same lands 
in 1855 from the persons through whom A.*s vendors 
made their title, and had been in {wssession ever 
since, but had not registered his hill of sale, as 
lie might have done, under section 100 of Act XX 
of 18^. A, sued to obtaiu possession. Held, 
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was not bound to register, and bis title was good 
against A. Gikija Singh v. GiErDHAiii Singh 

[1 B. Ii, R., A. C., 14 : 10 W. B., 66 

Pyezoonnissa V. Sahutoollah . 22 W. B., 8 

80, Priority. — Possession . — 

A. mortgaged a tank in 1859 to the plaintiff. The 
mortgage was never registered. A. in 1867 sold the 
tank to (?., and executed a deed of sale tlicrcof. The 
deed of sale w’as duly registered, and C. had ht;cn 
ever since in jiossession under it. The plaintiff sued 
A. on his mortgage, and in that suit C. intervened 
and was made a defendant. A. did not appear in the 
suit. Held that C. having registered his deed of sale 
and being in possession, his title was good against the 
plaintiff. Qirija Singh v. Oiridhari Singh^ 1 X. 
It., A. C., 14, distinguished. Soodhabam BhuTTA- 

CHABJEE OdJIOY CITXJNDEB BUNDOPAUnYA 

[10 B. I.. B., 880 : 19 W. B., 279 

87. Priority of registered over 

unregistered deed with fiossession . — In July 1864 
two undivided brothers executed a mortgage of their 
joint property to the plaintiff for R500, and in Janu- 
ary 1868 they executed another mortgage for Hl,0tK) 
to the defendant, who registered it under Act XK of 
1806. In a suit brought on the mortgage of 1804, a 
decree was made in October 1 871 that if the sum due 
were not paid within two months the property should 
be sold, and in March 1872 the property was sold in 
execution of that decree, and bought by the plaintiff, 
who was duly put into possession. Tlie defendant 
subsequently obtained a decree on the mortgage of 
1868; the property was sold in execution of that decree, 
and was purchased hy the defendant, who, dispos- 
sessing the plaintiff, was himself put into possession. 
In a suit brought to eject the defendant, — Held that 
the mortgage of 1804 did not require to be registered 
in order to maintain its priority over that of 1868. 
Venkata Nabsammah v. Rahiait 

[I. L. B„ 2 Mad., 108 

88. ■ ' I. Pegistered and unregistered 

deed. ^Priority . — Mortgage. — Possession. — A mort- 
gage in the Konkaii without possession is invalid as 
against a subsequent mortgagee with possession, but 
the registratiou of kueb a mortgage cures any defect 
or imi)erfoction arising from the non- completion of 
tbo transaction by delivery of ixissession ; and a deed 
BO registered is good against a non -registered mort- 
gage though accompanied by possession. Previous 
cases reviewed. Habi Bahchanhka v. Mahahaji 
Vishnu . . . .8 Bom., A. C., 50 

See Kbishnappa talad MahadaI’Pa v. Bahibu 
Yauaybay . . .8 Bom., A. C., 65 

89. Possession. — Priority of 

registered deed. — Purchaser of mortgaged property. 
—A purchaser with possession at a CouH’s sale, 
w^hose certificate of sale is registered, buys the right, 
title, and interest of the debtor burdened with the 
lieu of a prior mortgagee, without possession, whose 
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dol'd of mortgage is registered, 

Bhaskab V. Shivuam Habi . . 9 Bom., 804 

40. Priority of registered 

documents, — Possession. — The primijdc tliat aregis* 
tcred dotuimeiit of posterior tlaio is not to prevail 
over an earlier unregistered deed w here the transfer 
under such deed has been perfected hy possession, 
was held not to extend to a case in winch, after such 
possessifni, the claimant under the unregistered deed 
had been dispossessed hy tluj 0]>posite party. Is^ 
subbb Dobsbb V. Lall Bkhabee Holdab 

[21 W. B., 421 

41. Unregistered and registered 

deeds. — Possession. — Priority. — An unregistered 
mortgage without possession, upon whieh a decree 
has been obtnined hut not executed, has not, hy virtue 
of such decree, priority over a subsequent deed of 
sale which is registered, Kanu Kiianuu v. Kbish- 
NA Bhulaji Shet . . 5 Bom., A. C,. 147 

42. Pegisiered and unregistered 

deeds. — Possession. — Priority. — Held that an un- 
regisicnKl mortgage, without possession, is not valid 
against a purchasin' with possession. Oanpat Ba« 
JASIIET V. KhANDU ChAUGSHET 

[4 Bom., A. C., 69 

But see Golla Chinn A Gubuvuppa Naii>u «. 
Kali Appiah Naidu . . 4 Mad., 484 

And Sauagopa Ciiabiyae v. Ruthna Muuali 

[5 Mad., 457 

48. Mortgage. — Priority over 

purcha^ser. — Pos.^ession. — Held that a registered 
mortgagee, although w^ithout possession, is entitled 
to priority over a suhsecjiient purchaser. SUNUAR 
Jagjivan V. Gopal Esuvant 

[4 Bom., A. C., 68 

Balaji Narayan Kolatkar V. Ram (hiANUBA 
Ganesh Kelkab . . .11 Bom., 87 

44. Mortgage. — Peed of sale. 

Priority. — Purchaser at Court* s sale. — Held that tho 
rule laid downi in Q-anpat Pajashet v. Khandu Chaug- 
shet, 4 Pom., A. C., 69, “ that an unregistered mort- 
gage without possession is not valid against a pur- 
chaser with jiossesHion,” does not apply ti) a pur- 
chaser at a Courtis sale whose instrument of pur- 
chase is not registered. Mathubadas Ranchodhas 
V. Kalia Kuushal . . 7 Bom., A. C., 24 

46, ■ ■ — - Pegistered and unregistered 

mortgages. — Possession, — Priority, — H. and JJ, 
were mortgagees of one V. U*s mortgage was prior 
in point of time nii<l registered. H. and U, obtained 
c»ich a decree against V. V.*s decree was prior; but 
H,, Imving applied for ex(*cution sooner, was put into 
possession. U. subsequently applied for execution, 
anddisjKissesscd if. Held, in i. suit by H. against V, 
to recover jwssession of the mortgaged premises, that 
registration nwwle U*s mortgage complete, though he 
did not obtain jKissession of the mortgaged property 
at the time when the deed to him was executed, and 
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tlmt any subsequent dispossesBion of theefpiityof re- 
demption by tlie inortga^for would be subject to bis 
mortgage. Umaji valad Manaji Palil Dumalk 
V* Habi Kamchabdba Ktjlkakki 

[4 Bom., A. C., 143 

46. Priority of deeds. — No- 

tice to purchaser of existence of unregistered mort- 
gage. — Qucere, — Whether notice to the purchaser of 
the exifitcncc of a prior unregistered mortgage would 
in any way affect the provisions of the llegistration 
Act. Makai^das Kaliuas u. Shakkabuas IIaei- 

12 Bom., 241 

47. ■ ' NoUee to purchaser of 

prior dead of sale. — In a suit to recover jiosscssion 
of land alleged to have been purchased from two 
parties {K, and />.), one of whom (Z>.) had appiiared 
Wore the Ke-gistrar, admitted the sale, and allowtMl 
the deed to ho regis(.cr<id so far as her interest was 
concerned, hut the other (AT.) when he appeared be- 
fore the Il<*gi8trar Imd d(‘iiied the deed and subse- 
quently sold his share tt) the defendant by a register- 
ed kobala, — Held that as there was no evidence of 
fraud on the part of the detendant imrchaser, or that 
he had purchased wdth notice, plaintiff was not en- 
titled to a decree for K*s share, SttKHNATlt Guttrn' 
Dash r. Dwabxaeatu Uhu.mis . 14 W. R., 318 

48. Pond fide instruments . — 

Priority.^ Per Pk ACOCK, C. J . — All instruments 
under this sc’ction must be bond fide in order to have 
priority, Uahsiatulla v. Saujutclla Kaqchi 

[1 B. L. R,. F, B.. 68 

Dookuai Mekh c. Nasste . . 20 W. R., 110 

Buxkduaekis Sitrau v . Kanufa Lall 

[14 W. R., 24 

EAMPHUI. Lkhl» V. CnUNDEE PtrRSUAU 

[1 N. W„ 204 1 Ed. 1878, 287 

49. Priority. — Finding of 

fraud or collusion. — A Judge should record a distinct 
finding of fraud or collusion on the part of the holder 
of a registered dt<ed, with the grounds on whieh it 
pinKJeeds, bt^fore be gives an unregistered deed prior- 
ity over it; and unless he docs so, the case will be 
reinandml to him for re- trial. Uocei Kant Hot c. 

OmUHAE UOY 

[4 B. K R., A. C., 8 : 12 W. B.. 456 

Priority of deeds . — Op 
tional registration. — Aef XIX of 1S4H. — As Act 
XXX of has boon repealed, and the Uegistra- 
tion Act (VIII of 1871) contains no provision for 
the priority of registered deeds over any others, save 
in the cAses of optional registration, the ordinary rule 
applies tliat the prior conveyance must prevail. 
Kachitex Vhekubaisamma u. Gudcjeu Ramanna 
Fantdltj 6 Mad., 391 

51, itegisiered and unregis- 

tered documents.— Act XIX of 1843. — A document 
executed while Act XIX of 1813 was iu force, and 
not registered thereunder, cannot be postponed to a 
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document executed in 1873 and registered under Act 
VllI of 1871. Chattae Singh c. Ram Lal 

[I. li. R., 3 All., 488 

62. — Regis ter ed and unregis- 

tered documents. — Act X FI of 1864, — An unregis- 
tered document executed before Act XVI of 1864 
came into force is not invalidated or |)08tjK)ned to 
a document registered under Act VIII of 1871, under 
tbo explanation given in section 50 of Act 111 of 
1877. Ram Baean Uai v. Mfeli Panhet 

[I. L. B., 3 All., 605 

63. Registered and unregis- 

tered documents. — Act XTl of 1864 . — Section 50 of 
the Registration Act, III of 1877, does not operate so 
as to exclude, on the ground of their non-registration, 
instruments executed before Act XVI of 1864 came 
into operation. Tieumala r. Lakshmx 

[I. li. R., 2 Mad., 147 

64. Priority. — Deed of sale 

registered under Act VIII of /WI. — Section 50 of 
Act in of 1877 is not retrospective in its application ; 
and, therefore, a deed of sale registered under Act 
VIII of 1871, and not having, under that Act, pri- 
ority over inirogisfcered documents ndating to the 
same property, ac(|nires no new rights of priority by 
the passing of Act III of 1877, though coining within 
the larger class of reglster(*d documents which, by 
section 50 of the later Act, have priority over un- 
registered documents, Kanitkar v. Joriti 

[I. L. R., 6 Bom., 442 

56. Priority between registered 

and unregistered dovumeyits . — Optional and compul- 
sory regislralion.—Acts X VT of 1864, A'.Y of 1S66, 
and VIf.1 of 1871. — Interpretation of statutes . — 
The registration of documents under Act XVI of 
lX of 1866, or Vlll of 1871, does not give 
them effect as against documents which might have 
been, but wore not, registered under one of those 
Acts. Section 50 of Act I II of 1877 has no retro- 
B)»octive operation upon such documents: the pre- 
ference which it gives to registered over unregistered 
documents is coutiiied to documents registered under 
Act III of 1877, According to the registration law 
as it stood before Act lU of 1877 came into force, 
there was no competition grounded upon registration 
Iwtween documents optionally and documouta com- 
pulsorily registrable. The Legislature, while possess- 
iug the power to divest existing rights, is not (in 
construing statutes) to be understood as intendiug 
to exorcise that power retrospectively to any greater 
extent than the express terras of, or necessary impli- 
cation from, its language requires, A. and B. (two 
brothers) purchased a house on the 19th July 1871, 
and mortgaged it to the plaintiff for R585, by a san 
mortgage, dated the 2lst July 1871, and duly regis- 
tered. In 1874 the plaintiff sued upon his mortgage 
and obtained a decree, directing satisfaction of his 
claim by the sale of the house. The house was ac- 
cordingly sold by the Court and purchased by the 
plaintiff for R325. He obtained a certiilcate of sale, 
dated the I5th October 1875. The certidcate was 
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duly registered. On applying to the Court for pos- 
session of the house, the plaintiff was resisted by the 
defendant, on the ground that he was in possession 
under two mortgages, dated tlie ilOth July 1871, and 
executed, the one by A. and the other by S. These 
mortgages were not registered, both of the-m being 
for sums less than itlOU. The plaintiff’s application 
having been rejected by the Court, he brought a suit 
for possession of the house. Doth the lower Courts 
allowed his claim, holding that his mortgage and certi- 
ficate of sale, being registered, were entitled to prior- 
ity over the unregistered mortgages of the defendant 
under section 50 of Act III of 1877. On a])peal to 
the High Court, — Meld that the case W'as governed 
by the law of rc'gistration as it stood before Act 111 
of 1877 came into force, and that the registration of 
tlic plaintiff’s mortgage and certificate of sale, both 
of wliich were compulsorily registrable, did not con- 
fer upon them any priority over the defendant’s im- 
I'cgistertsd mortgages, which wore optionally registra- 
ble. IcniiA Ham Kalidas v. Govini) Ham Hiio- 
WANiKiiAifKAU . . 1. li. R., 5 Bom., 653 

56. Sale under leyi sieved and 

unreal istered deeds, — Innocent purchase} s. — l*er 
Garth, C. J , — The only reasonable construction of 
section 50 of Act VI 11 of 1871 is, that where pro- 
])erty under the value of HlOO is purchased by two 
innocent purchasers, the one by a registered and the 
other by an unregistered deed, and there is no fraud 
shown, or other circumsfu-nces which in equity would 
protect the unregistered purchaser against the re- 
gistered, the title of the latter shall jjrevail. The 
section contains no sucli qualification as that u pur- 
chaser under an unregistcrtHl deed, who has obtained 
possession, would have ])riority as against a subse- 
(juent purchaser under a registered deed, and the 
Courts are not at liberty to import such a qualifica- 

50 is intended to apply to the case of two innocent 
purchasers, giving the preference to the one who has 
taken the greater precaution to secure his title, but 
is not intended to apply to the case of a subsequent 
purchaser who registers, but who at the date of his 
purchase had actual notice of a prior unregistered 
purchase. FuzuLUDHEBM Khan v. Fakik Maho- 
med Khan . . 1. Xi. R., 5 Calc., 386 

S. C. Fakir Mahomed Kuan v. Fazeluddekn 
Khan . . . , 4 C. K R,, 267 

57. Priority of reyisiered 

over unregistered documents, — A registered deed of 
sale, the registration of which was compulsory, did 
not, under Act VIII of 1871, take effect against a 
prior unregistered deed of sale of the same property, 
the . registration of which was optional. r>awuA 
8XNGU w. Ablakh Kobr 

[I. I-. R., 4 Calc., 636 : 3 C. I-. R., 434 

53, Optional and compulsory 

registration. — Priority of registered over unre» 
gistered documents . — Documents, the registration 
of wdiich is optional, executed previous to the Kegis- 
tratiou Act (III of 1877), will not, if unregistered, 
take effect against later registered documents. 6., ] 
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the owner of a 7 annas sliare in certain property# 
on the 19th November 180G sold a 3 anna sliaro 
thereof to A. for 1130, the hill of sale not being re- 
gistered, as under the provisions of Act XX of 1866 
section 18 the registration thereof was optional. 
Subsequently, S. sold the remaining 6 annas to other 
persons j and then, on the 27th September 1 876, sold 
another 1 anna share in the same ]n'o|)erty to J9« 
for R140, the bill of sale with respect to this pur- 
chase being duly registered under the provisions of 
Act 111 of 1877. in a suit by A.^ w'ho had never 
obtained possession of the 1 anna share he had pur- 
chased, against B. and the purchasers of the 
other 6 anna shares, — Meld that he was not en- 
titled to succeed, as his bill of sale, being unregistered, 
was not entitled to priority over B.’a?, which had been 
duly regisieriJcl. Lachman Das v. Dipchand, I. L, 
li.i 2 All.t 851 } and Oghra Singh v Ablakh Koer^ 
I, L. R.y 4 Calc., 536, followed. Shib Chandba 
Chakra VATi v. Johobitk 

[I. li. E., 7 Calc., 570 ; 9 C. L. R., 224 

59, 1 Registration Act {XVI 

of 1864), — Registration, Optional and compulsory, 
— Unregistered document of which registration was 
optional, under Act XVI of 1864. — Priority of unre* 
gistered document. — Meld,\\\ the ease of a document 
executed while Act XVI of 1864 was in fortu, the 
registration of which under that Act was optional 
and which was Jiot registttred thereunder, and of a 
document executed after Act HI of 1877 Iwxd come 
into force, the registration of which was compulsory 
and wdiich was duly rcgistcrc^d, both documents rclat< 
ing to the same property, that under the provisions 
of section 50 of Act 111 of 1877 the registered docu- 
ment took effect as regards such propeu’ty against 
the unregistcu'cd document. Meld, also, that all that 
a person seeking the lauelit of section 50 of Act III 
of 1877 is required to i)rove is, that his document is 
a document of the kind mentioned in the first clause 
of that section, that it has been duly registered 
under that Act, and that it covers the same property 
as that covered by any unregistered document against 
which it is conteiuhid that his document shall take 
effect ; and it is not necessary for Jiim to show that 
he is claiming from a vendor common to both himself 
and the person claiming under the unregistered 
document. Lachman Das \. Dip Chand, 7. L, J?., 

2 All., 851; uiui Shib Chandra Chakravati y. Joho 
Bux, 1. L. R., 7 Calc., 570 : 9 C. L. R., 224, referred 
to ami followed. Gunoaram GuohB Sjrdab v, 
Kalitodo Ghobe . . I. li. R., 11 Calo., 661 

60. Jet nil of 1871, ss. 18, 

50 — Rf>gistered and unregistered documents , — A 
document creating an interest in immoveable pro- 
perty, the registration of which under Act VIII of 
1871 was compulsory, and which was registered under 
that Act, docs not, under section 50 of that Act, take 
effect as regards such property against an unre- 
gistered document relating to such land, the regis- 
tration of which under Act Vlll of 1871 was op- 
tional. Held that the provisions of section 50 of 
Act 111 of 1877 did not apply to documents executed 
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alter the first day of July 1871, and Ijefore Act IH 
of 1877 came into operatjon. Buola Nath w. 
Baldko . . , . L L. 8 AIL, 108 

61. Registered and unregistered 

documents. — Compulsory and optional registration. 
— Meld that under section 60 of Act III of 1877 a 
docinneut of which the reji^istration vras compulsory 
under that Act, and which was registered there- 
under, took effect, as regards the property eonipriscd 
in the document, as against another document of a 
prior datc^ relating to the same proj»erty, executed 
while Act Vill of 1871 was in force, and which did 
not re<]iiire under tliat Act to b(j registtjrcd, and was 
not registered under it* Ganoa Ham v. Bansi. 
Gib Buasau u. Bai^si * . 1. L* B., 2 AIL, 431 

6SL Opti dnal and compulsory 

registration. — Act VIII of t871. — Act I of JS6S, .s. 
6. — Registered and unregistered docnmmfa. — Uetdy 
in the case of a document executed while Act Vlll 
of 1871 was in force, the regivstration of wlihdi under 
that Act was optional, and which was not registered 
thereunder, ami of a document cxe<!uted after Act 111 
of 1877 hud come into force, the registration of 
which under tlmt Act was compulsory, and which 
was registered thereunder, both dociimi'iits relating 
to the same property, that under the provisions of sec- 
tion 60, Act 1 1 1 of 1877, the registered doc\iment took 
effect, as regards such property, against the unregis- 
tered document, tlie prcivisions of section 8 of Act I 
of 1808 notwithstanding. Lacuman Das n. Dip 
Chakh . . . . I. Ii. B., 2 AIL, 861 

68. Registered and unregistered 

Meld (Stuaht, C, «r, doubting) that, 
under the provisions of st*ction 60 of tin; Hegistration 
Act, 1877, documents registered under former llegis- 
tration Acts do not take precedemee over all unregis- 
tered documents, t)f whiclt at the time of thoir exe- 
cution registration was either optional or not requir- 
ed, Laohmnn Mas v. Dtp Chandy I. L. R., 2 All.^ 
observed on. 8bi Eam v. Bhaoiuatu Lal 

[I. L. B„ 4 All., 227 

04. Registered and unregistered 

documents. —Rrioritg, — Held that a doeiiinent which 
was registered uiidor the Begistratiou Act, 1877, 
t<K)k effect, as regards the property comprised there- 
in, as against a document relating to the same 
property, the rt'gistration of which under the Uegis- 
tration Act, 1871, was optional, and which w^as not 
registered Uiereunder. Lachmun Mas v. Mip Chandy 
/. L. R.y 2 AIL, 851. followed. Abdvl Rahtm v. 
Bibi . , I. Ii. B., 6 All., 693 

66 . " • ' - - — Triority . — Compulsory and 

optional registration. — Ileld by the Divisional Bench 
(Stcjabt, C. J.y and Bbodhuhst, J.) that, under 
swtion 50 of the Begistratiou Act, 1877, an instru- 
ment the registration of which under the Begistra- 
tion Act, 1871, was compulsory, and which whs regis- 
tered under that Act, took effect, as rcgartls the 
property comprised therein, as against an itisirumcnt 
relating to the wime pro^mrty, tlie registration of 
which under the Registration Act, 1871, was op- 
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tional, and which was not registered under that Act, 
Hahibullau 17. Nabcued Rai 

[I. L. B., 5 AIL, 447 

66. Registered and unregistered 

documents, — Rriority of documents,^^ Registration 
Acty 1877, 8. 50.— Meld by STtTAitT, C. J., that 
under the explanation to section 50 of the Registra- 
lion Act, 1877, a sale-deed, the registration of which 
under the Registration Act, 1871, was compulsory, 
and wdiich w^as duly registered thereunder, took 
effect, us regards the property comj)ri8ed therein, 
against a d(;ed of simple moi*tgage of a prior date, 
relating to the same property, the registration of 
which under the Registration Act, 1871, was option- 
al, and which was not registered thereunder. Ganya 
Ram V. Ransi, /. L. JK., 2 All.y 431 ; and Lavhman 
Mas V. Mip Chand, I. h. R., 2 All.y 851, observed on. 
Sri Ram. v. Bhagirath Lai, 1. L. R., 4 AIL, 227, dis- 
sented from. Held by STiiAianT, J., that the for- 
mer document had no preference over the latter 
under section 60 of the Begistratiou Act, 1877. Sri 
Rum V. Bhagirath Lai, 1. L, R., 4 AIL, 227, follow- 
ed. Dobi Lal V. Umbd Singh 

[I.Ii.B^6 A1L,164 

67. Rriority, — Certificate of 

sale in execution of decree. — A certifieatc‘ of the sale 
of land in execution of a decree under the provisions 
of the Code of Civil Procedure does not, by registra- 
tion, entitle the hokh*r thereof to priority over a 
purchaser of the land under an optionally registrable 
deed of sale. Nabasatya c. J ctnoam 

[I. I*. B., 7 Mad., 418 

68. Registered and unregis' 

tered docximents. — Priority. — A vendor sold the same 
property twice over to different people, — once by an 
unregistered eonvt’yance (the purchase-money being 
under RlOO) giving to his vendee possession, and 
a second time to another person by a it^gisUirwl con- 
veyance at a time when tlie first vendee was out of 
possession. Meld by the Court (Pbinsep, J., dis- 
seiitiiig), ill a suit by the first vendee to recover pos- 
session, that the fact of a vendor having given jios- 
session to the first and unregistered purchaser, even 
if such possession coniinuwl to the date of the seccnul 
conveyance, did not neeessarily prevent the ojH*rali<ni 
of that part of section 50 of the Regist ration Act, 1877, 
which enacts that “ a registered document shall take 
effect, as regards the proj>erty therein compristMl, 

. against every unregistered document r<dating to the 
j same projHirty.^' The only case in which the title of 
I the prior unregistered purchaser can prevail against 
1 the subsequent registered purchaser for value, is 
when the latter takes with notice of the title of the 
former. Per Pbinsep, J. — A purchaser under a 
registered conveyauee subsequently executed cannot 
I succeed in a suit to eject one w’ho holds possession 
' under a prior but unregistered conveyance, regis- 
tration of wdiich is optional. Nabain Chhnheb 
C nuoKKRBUTTy o. Dataram Rot 

[I. I*. B., 8 Calc., 697 : 10 C. L. B., 241 

J 69, — Decrees. — Registration 

j Act, 1871, 8* 50. — Registered and unregistered 
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doeuments.-^Frwrity, ^Decrees being excluded from 
the operation of section 60, Act VIII of 1871, and 
section 50, Act III of 1877, the omission to register 
does not make them ineffectual as against subsequent 
registered assignments or decrees. Kolluei Naga- 
iiHASHAKAH t). Ammanna . I. Ii. B., 8 Mad., 71 

70, Unregistered and regis- 

tered documents, — Friority. — S, sued K. in 1879 
upon an unregistered hypothecation deed, dated 3rd 
January 1870, securing repayment of a loan of 1185 
with interest. V. intervened, atid being made second 
defendant, claimed to be mortgagee of the land hy- 
pothecated to S, under registered deeds, dated 11th 
September and 30th Noveiiiber 1875, executed by AT. 
Held that, under section 50 of A'ct III of 1877, F*. 
had a priority over S, Kallacolathuban v. Sun- 
BABOYA Kbdi)! , . I. 1j. B., 3 Mad., 73 

7X. Frioriiy. — Registered and 

unregistered documents , — Section 50 of the Kegis- 
tration Act, 1877, affects alike documents which it is 
optional, as well as those which it is compulsory, to 
register, and its effect is not modified by the fact 
that the subsequent registered purchaser buys with 
full notice of a prior unregistered encumbrance. 
Fuzludeen Khan v. Fakir Mahomed Khan, I, L, jK., 

5 Cal(\, 336, discussed. Opinion of PoNTiyEX, J., dis- 
sented from. Nallappa Gottndan V, Ibuam Sahib 
[I. L. B., 6 Mad., 73 

72. Frioriiy. — Optional and 

compulsory registration. — Fossession. — Q, having 
obtaiiKjd possession of land under an unregistered 
agreement, the registration of which was oi)tional, 
exocntod by <8. and N. in 1872, was ousted in 1880 by 
jRT., who claiiiK’d the land under a registtired sale-deed 
executed by S. and N. to him in 1879. Held tliat 
Q. was not entitled to recover the land by virtue of 
section 50 of the Registration Act, 1877. Kondayta 
V, Gubuvappa . . I. Ij. B., 5 Mad., 139 

73. Frioriiy. — Registered and 

unregistered documents , — Certain land was liyjwthe- 
cated to T. in 1861 to secure repayment of R2,000 and 
interest. The deed was never registered. In 1873 
the land was mortgaged to K., and the mortgage was 
registered. In 1879, in execution of a decree — to 
wdiich T. was no party — uj)on this mortgage, the land 
was sold and bought by D., and the sale certificate 
registered. T. then sued to recover the amount due 
upon the deed of 1861 by sale of the land. Held that 
tlic claim of T. was not defeated by the sale to 2). 
Timmu V. Deta Eai . 1. L. B., 5 Mad., 266 

74. Mortgage. — Frioriiy.'—/ 

mortgaged certain land to B, for R50 on the 13th 
N o veml>er 1 872 by an unregistered deed. On the 30th 
September 1876 A. mortgaged the same land to C. 
for R300 by a registered deed. On the 20th Decem- 
ber 1877 A, sold the same land to B. for R70 by 
an unregistered deed. In 1879 C. sued A. U|K)n his 
mortgage -deed, obtained a decree, and attached the 
land in B.^s possession. B. objected, but his claim 
was rejected. Held, in a suit by B. to set aside the 
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attachment by C., that C*s claim, being based on a 
document registered within the meaning of section 
50 of the Registration Act, 1877, was superior to 
B/s claim, and that the suit must be dismissed. 
Kota MuxHAifirA Chetxi v. Aiism Sahjb 


76. Zand subject to unregis- 

tered mortgage . — Certificate of sale registered . — 
Chil Frocedure Code, J882, s. 316. — Rights of pur- 
chaser. — Where land subject to an unregistered 
mortgage, the registration of which was optional, 
was atfcaclied and sold in execution of a money -decree 
obtained against the mortgagor, and the purchaser 
registered Ids certificate of sale and obtained posses- 
sion of the land, — Held that no question of priority 
under section 60 of the Registration Act, 1877, could 
arise, inasmuch as the purchaser acquired only the 
right, title, and interest of the mortgagor subject 
to the mortgage. Sohhagehand Qulahchandv. Bhai- 
chand, J.L. R., 6 Bom,, 193^ approved and followed, 
Semhle, — A certificate of sale issued by a Court 
under section SKJ of the Code of Civil l*roceduro, if 
duly registered, takes effect, under section 60 of the 
Registration Act, 1877, against all unregistered en- 
cumbrances. Ramabaja V. Abhvachala 

[I. L. B„ 7 Mad., 248 

73, Priority of mortgages , — 

First and second mortgagees. — A. and Zr. held mort- 
gage-bonds executed in tbiiir favour by tb(^ same per- 
son. S.'s bond was dated the 1 6th J nne 1 882, and was 
registered, the registration being compnlsory. L.*s 
bond was of prior date, the 30th December 1880, and 
was not registered, the registration being o])tioaal, 
Roth institutiHl suits on their bonds against the 
obligor, and obtained decrees for sale of the property, 
the decrees being passed on the same day. Tho 
property was attached in execution of both decrees on 
the 14th August 1882. Held that the registered 
bond of the jdaiutiff took eff(!ct, as regards the 
property comprised in it, against the defendant’a 
unregistered bond, under section 60 of the Regis- 
tration Act (111 of 1877), which gave priority to the 
incumbrance created by the former bond over tho 
incumbrance created by the latter, and this priority 
w’as not affected by the subsequent de<;ree8 obtainedi 
•n the bonds, which only gave effect to the respective 
rights under the bonds. The meaning of 8<}ctioti 
295 of the Civil l*rocedurc Code, 1882, is that w'hen im- 
moveable prop«;rty is sold in exe(mtion of decrees 
ordering its sale for the discharge of incumbrances, 
tho salo-proc(!eds are to be ap})lied in satisfaction 
of in<;umbranccs according to their ju'iority. SkaHX 

Ram V . 8hib Lal , . I. Ii. B., 7 All., 378 

77, First and second morU 

gages, — Payment hy purchaser of mortgaged pro- 
perty of first mortgage.— Right of purchaser to 
benefits of first mortgage. — Right of second mort- 
gagee to bring to sale mortgaged property. — Regis- 
tered and unregistered instruments, — Optional and 
compulsory registraU6n,—Ai a sale in execution of a 
decree, J. purchased certain prop;rty which was at 
that time subject to two mortgages, the first under 
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an unrcj^isterod deed in favour of M. and dated 
in 1872, and the second under a reg^istered deed in 
favour of L. and dated in 1880* The registra- 
tion of both deeds was optional, the former under 
Act VJIl of I 87 I 9 and the latter under Act III 
of 1877* •/. subsequently satisfied the mortgage 

under the registered deed of 1880, which was deli- 
vered to him. M, then brought a suit to recover the 
money due to him under the mortgage-deed of 1872 
by sale of the mortgaged property. Beld by Ol^i)- 
FiELp, X, that, applying the rule laid down by the 
Privy Council In Qokaldas Oopaldaa v. Furon* 
mat Premsukhdast L L. It., 10 Calc., 1035 , having 
paid off the mortgage under the rcigistered dcjcd 
of 1880, should have the beni'tits of that mort- 

r fe, and was entitled U) set up the deed which 
held against the unregistered deed of 1872, against 
which, under section 60 of tlie Jtegisti’ation Act 
(111 of 1877), it would take effect, as regards the 
property comjirised in it. Lachman Das v. Dip 
Chand, /. L. R., 2 AIL, H51, referred to. Psr Mah- 
HOOP, «/„ that the word “ unregistered*’ in section 60 
of the llegistration Act, 1877, must, in reference to the 
circuinstiiiiees of tlie preseut case, he read as ** not 
registered under Act VllI of 1871,” and that, so 
reading the section, the registered mortgage-deed of 
1880 was entithfd to priority over the unregistered 
mortgage deed of 1872. Lachman Das v. Dip Chand, 
J. Tj. R.y 2 All., 851 ; ajul Sri Pam v. Jihagiraih Lai 
X, L. R., 4 AIL, 227, distinguished. Janki Pkasap 
0 . Mautanoui DiiuiA . I. Ij. R., 7 All., 677 

Registered and vnregis- 
iertd documents. — Mortgagee under registered deed 
not entitled to proritg over holder of subse(iuent de- 
cree on prior unregistered deed , — The mortgagee 
under an unregistered hyiM)theeatif>n-bond, of which 
the registmtion was optional, obtained a decree there- 
on, and, in execution of such decree, attached the 
hyiKithccatcd property. Held, with reference to the 
terms of section 50 of the Registration Act (III 
of 1877), that the bond, having merged in the decree, 
was entithnl to take effect against a registered bond 
relating to the same properly, and which was executed 
■ub8<«iuently to the unregistered bond hut prior to the 
dome. Kanhaiga Lai v. Bansidhar, Weeklg Notes, 
All,, 1882, p. 15 ; and Shahi Ram v. Sh/h Lai, i. i. 
R,, 7 All,, 378, distinguished, Haijnatu r. Imch- 
HAN Das , . I. Ij. B., 7 All., 888 

79. Registered and unregis- 

tered documents, — Mortgagee under registered deed 
eumpeting with holder of decree on prior unregistered 
mortgage-deed , — The words in section 60 of the Re- 
gistration Act (111 of 1877), “not being a decree 
or order, whether sueh unregistered document be 
of the same nature the registered document or 
not,” mean that, if a decree has been obtained to 
bring property to sale under a hyiwthecation-bond 
or under a money-bond, and under that deert'O 
the pro\)erty has i>een attached, that decree can- 
not be ousted by a subsequent registered instru- 
ment. Tbe section cainmtiu any way make a decree 
effect a transfer of more than the interest which the 
juilgmcnt-dcbtor possessed. Held that a mortgage* 
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deed registered under Act III of 1877 was entitled to 
priority over a decree obtained subsequently to the 
registration of such deed upon a prior unregistered 
de€jd of mortgage, Kanhaiga Lai v. Bansidhar, 
Weeklg Holes, All,, 1882, p, 15 i Shahi Ram v. Shih 
Lai, L L, R,, 7 All,, 378 ; and Madar v. Subbaragalu, 
I. L, R., 6 Mad., 68, referred to. Hthalava Bank 
V, 81 MLA Bank . . I. L. B., 8 All., 28 

80. Registered and unregis- 

tered documents, — Priority. — The provision of the 
Registration Act, that a registered document shall 
take effect, as regards the property comprised therein, 
against every unregistered document relating to the 
same property, only applies where the tw’o documents 
are antagonistic, not where effect can be given to 
each without infringement of the other: e,g., if A, 
mortgages or sells to B., and afterwards C. purchases 
at a Court’s sale the then existing right, title, and 
interest of A., he (C.) buys in tlie first ttase the equity 
of redemption, and in the seciond nothing at all. Re- 
gistration, therefore, cannot help him, for on the very 
face of his certificate of sale the property comprised 
therein is not the property previously convoyed to 
B,, but only the residue of A.*s estate after such 
conveyance. Sobhaochanp v, Biiaichand 

[I. Ii. R., 6 Bom., 193 

gl, Priorilg. — Bffect of regis- 

tration. — Oift of land. — Registration gives a donee 
neither actual, constructive, nor symbolical posses- 
sion, and therefore cannot bo regarded as equivalent 
to delivery and acceptance. Babudisb Bhat v. 
Nab AY AN Daji Damlb . I. B. R., 7 Bom., 131 

S2. Prioiitg of reg istered over 

unregistered documents — A sale-deed of which the 
registration is optional, being registered, takes effect, 
under section 50 of the Registration Act of 1871, as 
against a similar but unregistered sale-deed prior in 
date though followed by possession. Bimakaz r. 
Papaya .... 1. 1,. R., 3 Mad., 46 

83. Priority. — Registered 

conveyance . — Unregistered conveyance accompanied 
hg possession. — One who holds under an unregis- 
tered deed of sale, the registration of wliieh is not 
compulsory, and is in possession of the property con- 
veyed, has a superior title to one who sets up a 
registered conveyance of a later date unaccompanied 
by possession. The second purchaser presumedly has 
notice of the title of the first purchaser from the fact 
of possession having been given. Authorities on the 
question of priority discussed. Dinonath Ghose «. 
Aplcck Mon I Dabkb 

[I. L. R., 7 Calc., 763 : 10 C. L. B., 129 

84. Optional registration , — 

Priority . — Possession under unregistered deed , — 

, Notice. — Although the mere fact of possession having 
j been taken by a purchaser under an unregistered cou 
veyance is insufficient of itself to establish a good 
title to a property as against a subsequent registered 
purchaser, and is not conclusive evidence of notice as 
j against him, yet, in the majority of cases, such ]K>88es- 
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nion is very cogent evidence of notice. N a Ni Bibkr «. 
Hafizullau . . 1. li. B., 10 Calc., 1073 

05, Registered purchaser . — 

Notice of prior contract to sell . — Tho words 
“former part of* this section** used in the second 
paragraph of section 50 of the Kegistration Act, 1877, 
refer to the w'hole preceding portion of the section. 
Held, therefore, that a registered piirciiuser of land, 
who bought with notice of a prior unregistered con- 
tract by his vendor to convey to the plaintiff, could 
not resist a suit for specific jKsrformauce on the plea 
of registration. Kadab v. Ismail 

[Lli-B., 9 .Mad., U9 

00, Notice of prior vitregis- 

iered deed, — Priority. — Sale. — Mortgage. — A subse- 
quent registered purchaser or mortgagee is not to be 
preferred as against the holder of a ]>rior unregis- 
tered instrument of purchase or mortgage of which he 
had notice. Hathibing Sobhai v. Kuveuji Javhee 
[1. Ii. B., 10 Bom., 105 

07, Registered and unregis- 

tered documents. — Priority. — Notice of prior sale. 
Quare, — Whether the case of a second registered 
purchaser with notice of a prior sale is an exception 
to the rule laid down in the Full Bench case of 
Narain Chunder Chuckerhutiy v. Jjaiaram Roy, 
1. L. R., 8 Calc., 597. The Court held that it w'as 
not necessary to decide the question in the present 
case, ina8mu<th as the facts of the eusc did not justify 
them in finding that the purchaser had such notice. 
Bamasui^labi JJassi V. Kbisuka CuvNDJiA OiirB 
[1. Xi. B., 10 Calo., 424 

88. ■ Notice, — Mortgagor and 

mortgagee. — Unregistered mortgage, — Purchaser 
with notice of prior unregistered mortgage, — Priori- 
ty. — Where property has been mortgaged by a deed 
the registration of which is not compulsory, a subse- 
quent purchaser of the property, who has duly regis- 
tered his purchase- deed, but who has bought with 
notice of the unregistered mortgage, taki‘s the pro- 
perty subject to that mortgage. Abool II ossein 
V. Kaghi; JSath Sahb . 1. Ij. B., 13 Calc., 70 

89. Priority. — Registered 

purchaser competing with holder of decree on prior 
unregistered deed. — Fraud. — Notice. — A registered 
purchaser of land w^ho has bought in 1878, with full 
notice of an unregistered encumbranct! of 1872 of 
which the registration was optional, is entitled to hold 
the land free of such encumbrance, and the fact that 
prior to the purchase and to the knowledge of the 
purchaser a decree has been obtained by the encum- 
brancer declaring the land liable to be sold in default 
of payment of the amount of the decree, does not 
affect the title of the purchaser. Madae Saheb v. 
8ABBABAYALC Katubu . Z. Ij. B., 6 Mad., 88 

90. Notice. -—Fraud, — Option* 

ally registrable sale-deed, unregistered, competing 
with similar deed registered. — R. sold land to 8. in 
1878 for B54 and put B. in possession. In 1879 R. 
sold the same land to N for H24-8-0. N. registered 
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his sale -deed. The sale-deed of 8^. was not registered. 
In 1879 8, sued N. behave N.^s sale-deed cancelled on 
tho ground of fraud. Tho lower Courts held that 
A.’f sale-deed was executed collusively and fraudu- 
lently and decreed the claim. Held, on second appeal, 
that as there were grounds, apart fi’om notice and 
knowledge of possession, for holding N*s sale-deed to 
have been executed collusively, the decision was cor- 
rect. NABASIMULtJ V. SOMANNA 

[1. Ii. B., 8 Mad., 167 

91. Conflict between an unre- 

regisfered hypothecation-bond and subsequently- re- 
gistered conveyance. — Notice, — Decree on hgpoihe* 
cation-hond . — Land was hypothecated to plaintiff by 
an unregistered bond dated 29th May 1878, and 
afterwards sold to the defendant by a registered con- 
veyance dated 29tli June 1879, which recited the 
previous hypotlmcation. In a suit brought by tho 
plaintiff to enforce his charge , — Held that there was 
no conlUct between the instruments, and the hypothe- 
cation- bond was enforceable though unregistered. 
Kamaohanbea V . Kbishna 

ri. li. B., 9 Mad., 495 

02, Registered and unregister- 

ed mortgages. — Possession. — Priority . — Notice . — 
On the 10th December 1806 M. mortgaged certain 
immoveable property to the defendant for 1195. The 
mortgage w'as neither registered nor accompanied 
with possession. On the 12th September 1809 M. 
executed a mortgage of the same property to K. for 
R200. Thai mortgage was registered, but not ac- 
companied with possession. In 1870 K. sued M. 
on hiB mortgage of 1800. The defendant was not a 
l»ariy to that suit. While tho suit was pending, M., 
on the 23rd February 1876, executed anotlier mort- 
gage of the property to the defendant for 11200, 
including the amount then duo to him (defendant) 
on liis mortgage of 1866. That mortgage was re- 
gistered and accompanied with possession. On the 
3rd March 1876 K. obtained a decree against M., 
directing satisfaction of tho mortgage-debt out of 
the mortgaged property. The property was sold 
under that decree, and purchased by K. himself for 
It50. He obtained a certificate of sale, dated the 8th 
March 1877, which was not registered. On the 25th 
July 1877 K. sold the property If) the plaintiff for 
B75-4-0. The deed of sale was not registered. In 
1878 the plaintiff sued for possession of the pro- 
perty. The defendant relied upon his mortgages 
of 1866 and 1876. Held that the defendant*8 un- 
registered mortgage of 1866, which was optionally 
registrable, was not overridden by K.*8 mortgage 
of 1869, which was compulsorily registrable, and 
that, therefore, the plaintiff, whose title was derived 
from K., was not entitled to recover tlie property 
from the defendant without re<lecraing the mortgage 
of 1866. on wdiich he (defendant) was entitled to 
rely. The registration of K.*s mortgage in 1869 
could not have operated as noti'^e to the defendant 
when he was taking his mortgage in 1866, and, 
therefore, was not such a registration in relation to 
the defendant's earlier mortgage as to fall within 
the scope of the rule that registration is equivalent 

7(j 
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to possession. Laxshmakdas Subvpchanb o. 
Dasbat . « . I. Ii. E., 6 Bom., 108 

93 , jictg XX of 1866 and VIII 

of t87i. — Priority, -^UegUtered and unregiitered 
doouments , — On the 14th February 1869 8, and M, 
mortgaged a house and nte to the plaintiff for H50. 
The mortgiwe was not registered. On the 16th June 

1870 8, (AL being then dead) mortgaged the same 
property to the father of the defendant for 31200. 
That mortgage was registered. On the 24th June 

1871 S, further mortgaged tlio property to the plain- 
tiff for H96, including the amount due on the pre- 
vious mortgage. This second mortgage was not re- 
gistered. Possession was not given under any of 
the mortgages. In 1873 the defendant obtained a 
decree on his mortgage against 8.^ and in execution 
of it purchased the property for 3120 at a Court sale. 
The certificate of sale, dated the 9th July 1874, was 
registered, and the defendant was put in possession 
of the property under it. The plaintiff sued 8. on 
his 8o<!oiid mortgage, and obtained a decree upon it 
in 1875. The defendant was no party to that suit. 
The plaintiff attached the property in execution of 
his decree, but tlie attachment was removed on the 
application of the defendant. In 1879 the plaintiff 
Buoil th(» defendant on his tw'o mortgages, seeking to 
enforce them and his decree on the second mortgage 
against the property. The dcfoiidaut contended that 
section 60 of the Uegistratioii Act, III of 1877, ‘oper- 
ated rctrc>8i>ectively ahd conferred priority on his 
mortgage of 1870, in virtue of its registration, even 
over the plaintiff’s earlier mortgage of 1869. Meld 
that the plaintiff’s unregistered mortgages, being 
each for a sum under lilOO, were, under the Regis- 
tration Acts of 1866 and 1871, optionally, and not 
compulsorily, registrable ; and that the Registration 
Act of 1866, under which the defendant’s inter- 

. mediate mortgage of 1870 bad lieeii registered, did 
not bestow any priority on it. Meld^ also, that 
section SO of the Registration Act III of 1877 was 
not retrospective in its ai»plication, and that, as regis- 
tered purchaser at a Court sale, the defendant took 
subject to existing liens. Meld, further, that the 
plaintiff’s decree did not o])erato against the defend- 
ant, 08 ho was not made a party to the suit in which 
tlmt decree was obtained, although the plaintiff had 
constructive notice of the defendant’s mortgage 
through registration. BmPCHAND llAanusA f». 
Daylatbam Yithalbat , 1. Ifc B., 6 Bom., 495 

Act XX of 1866, 4r. dO.— 

f fy. -^Motive of prior unregistered mortgage , — - 
tsion. — Pight to redeem, — Parties . — On the 
24th September 1869 Q, mortgaged certain land to 
M. SubscHiuently, on the 14th June 1870, he mort- 
gaged the same land to P, Roth the mortgages were 
for sums loss than HIOO. The mortgage to M. was 
unregistered, hut the subsequent mortgage to P, was 
registeretl. On the 21 st Juno 1873, in a suit to 
which P. was not a paity, M, obtained a decree on 
ms mortgage, and at the execution sale he himself 
became the purchaser, and was put into possession of 
the laud under his certificate of sale. On the 21st 
1874 P, assigned his mortgage to the 
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plaintiff. The deed of assignment was not registered ; 
neither P, nor his assignee, the plaintiff, ever had 
possession under the mortgage of 1870. The plain* 
tiff brought this suit to obtain possession of tbe land. 
Both tbe lower Courts dismissed the plaintiff’s claim. 
On special appeal to the High Court,— JTeZd that if 
P., at the time of taking his registered mortgage in 
1870, had notice of the prior unregistered mortgage 
to M,, he had that which it is the object of the regis- 
tration law to give, and, consequently, the non-regis- 
tration of M*s mortgage could not, under Act XX of 
1866, avail either P, or the plaintiff who claimed 
under him by an assignment executed subsequently 
to the decree in M.*s mortgage-suit, A subsequent 
registered purchaser or mortgagee cannot avail him- 
self of the registration of his deed against a prior 
unregistered purchase or mortgage of which he had 
nqtice. ' The High Court reversed the decrees of the 
Courts below, and remanded the case to the District 
Judge, to ascertain whether P., at or before the time 
of the execution of his registered mortgage, had 
notice of the prior unregistered mortgage to M, 
SmvBAM V, Qenu • . 1. Ij. B., 6 Bom., 615 

95 , Acts XX of 1866 and 

Till of 1871. — Priority. — Effect of possession 
under earlier unregistered document.^ Notice,-^T\xQ 
plaintiff and the defendant claimed certain land, the 
latter under an unregistered deed of sale dated the 
1st April 1877, the former under a registered deed 
of mortgage of later date, viz., the 19th September 
1877. The defendant alleged that immediately after 
his purchase he was put into possession of the field, 
and had boon in possession ever since. Both the 
lower Courts held that the plaintiff was entitled to 
the land. On appeal to the High Court, — Meld 
that, assuming that the defendant had been in pos- 
session when the mortgage-deed was executed to the 
plaintiff, or that the plaintiff had otherwise notice of 
the defendant’s prior purchase, the plaintiff could 
derive no advantage from tbe registration of his 
mortgage, — possession by, or registration of the title 
of, a purchaser or mortgagee prior in point of time 
being notice of that title to subsequent purchasers 
and mortgagees. Dubdata o. Chenbasapa 

[I. L. B., 9 Bom., 427 

96. ' ' ■ Priority of unregistered 

mortgage over subsequent registered sale. — Notice of 
prior conveyance. — It is only where notice of a prior 
conveyance, of which registration is not compulsory, 
is so clearly proved as to make it fraudulent on 
the part of a subsequent purchaser to take and 
register a conveyance in prejudice to tbe known 
title of another, that the Courts will suffer the re- 
gistered deed to be affected. Where, therefore, a 
defendant holding an unregistered mortgage of cer- 
tain property, dated the 23rd March 1867, which was 
not compulsorily registrable, had obtained a decree 
thereon on tbe 4tb Januaiy 1881, and the plaintiff 
bolding an absolute deed of sale of the same property 
duly registered and dated the 22nd June 1880, and, 
having had notice of the mortgage, claimed absolute 
possession of the property, irrespective of the mort- 
gage,— jSsM that the plaintiff’s purchase waseubject 
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to the mortage of which be had had notice, and 
that the plaintifiPs euit to declare his absolute title 
to the property must be dismissed. Bhalu Roy «. 
Jakhu Roy . . I. L. R., U Calc., 067 

97. Registered and unregister^ 

ed documents, — Transfer of Troperig Act, s, 52. — B. 
held a decree for sale of the property which had been 
mortgaged to him by an instrument which was not 
compulsorily registrable, and was not registered. iV. 
purcliased the same property pendente Hie by a regis- 
tered deed of sale. Held there w'as no competition 
hero between a registered and unregistered document 
to which section 50 of the Registration Act would 
apply, and that N.^s purchase was, by section 52 of the 
Transfer of Property Act, subject to the decree passed 
in B*s favour. Bhaowak Das v. Natiiu StNftH 

[1. Ii. B., 6 All., 444 

98. — Mortgage. — First and se- 

cond mortgages. — Registered and unregistered docu’- 
menu. — Fraudulent transfer. — Transfer of Froperty 
Act, IV of 18S2f s. 53. — Apart from any question of 
e<iuitabie estoppel, such as described by Lonn Cairns 
in the Agra Bank v. Barry, where one person takes a 
possessory mortgage of proi)erty with full knowledge 
and notice that another is already in possession of such 
property under an earlier instrument of a similar 
kind, he cannot bo said t() be acting in good faith, and 
the principle of section 53 of the Transfer of Property 
Act (IV of 1882) is applicable to such a transaction. 
In such a condition of circumstances, quoad the prior 
title, though created by an unregistered instiniment, 
the status of the second mortgagee under his regis- 
tered document is affected by his own malajides /and 
as, on the one hand, the tirst mortgagee might avoid it 
on the ground that it was executed in fraud of him, 
so, on the other, the second mortgagee cannot, on the 
strength of his own fraud, pray in aid the provisioiieu; 
of the Registration Law to give preferenc,c to an 
instrument which records a transaction that, in its 
inception, being fraudulent, was a nudum pactum. 
8uch document would not be a ** document " in the | 
sense of section 50 of the Registration Act, 1877, which 
term as therein used means a document legally cn- 
forcible. Uahmatulla v. Sariatulla, 1 B. L. R., F. 
B., 58, referred to. In a suit for possession of im- 
moveable property by virtue of a registered instrument 
of mortgage executed in 1883, against a defendant in 
possession of the same property under an unregistered 
mortgage-deed of 1881 (both deeds being instruments 
the registmtion of which was not compulsory), it was 
fotmd as a fact that at the time of the execution and 
registration of his mortgage-deed the plaintiff was 
aware tliat the defendant was in possession under his 
mortgage. Held that, under these circumstances, 
the fact that the plaintiff's deed was registered did 
not entitle him to dispossess the defendant by virtue 
of the provisions of section 50 of the Registration 
Act (111 of 1877). Ram Autar i>, Dhanaitei 

[L K B., 8 All., 540 

«. 57 C18d6, 8. 05) and as. 42, 

46 (1866, 88. 44, (W ). — Deposit of will.^Proof 
of will when deposited with Registrar. — A testator 

IV 
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deposited bis will in a sealed cover with the Registrar 
of Assurances at Bombay under section 44 of Act XX 
of 1866, and upon his death, his executors applied to 
the Registrar to deliver over to them the will, in 
order to enable them to apply to the High Court for 
probate thereof. The Registrar gave a copy of the 
will under section 40 of the Act, but refused to port 
with the original. On application by the executors 
for a citation to the Registrar General to bring tli® 
will into Court, and de}) 08 it it with the Bcclesiastical 
Registrar, — Held that the original should be brought 
into Court, where alone the factum of the will could 
be tried and deternlined ; and that a copy, authenti- 
cated under section 65 of the Act, was not sufBcieut. 
The Registrar General should not, after the death of 
the depositor of a will, part with it otherwise than by 
order of Court. In tub aooBB op Naoinbas 

[8Bom.,O.C.,136 

1 . s. 68 (1871, 8. 58) and s. 85. 

— Omission to endorse signature of person admitting 
execution . — Validity of registration.’--^Hindu law.~^ 
Gift. — Possession. — Con.ftruetion of instrument of 
gift . — 8., on the 23rd September 1874, executed an 
instrument of gift in favour of his two daughters and 
his adopted son whereby he gave them “ bis Rouses 
pud shops, and other moveable and immoveable pro- 
perty, and his loan transactions," in equal one-third 
shares. At this time he was possessed of a one-third 
share in a certain partnership businost. As S, was 
unable to appear at the registration office by reason 
of sickness, N., his adopted son, on the same day pre- 
sented such instrument for registration, and applied 
for the issue of a commission for his examination, 
which the registering officer issued. The Commis- 
sioner went to S.*s house on the next day, hut before 
he arrived S. had died. He examined the attesting 
witnesses to such instrument, who stated that it had 
been executed by 8., and ho was informed by N, that 
it had been so executed. On the next day N. and the 
attesting witnesses and the writer of such instrument 
appeared before the registering officer, and the wit- 
nesses and writer were examined by him. Being sa- 
tisfied that S. had executed such instrument, the re- 
gistering officer admitted registration, recording that 
the execution was admitted by N. N.'s signature was 
not endorsed on such instrument. M., one of 8*s 
daughters, subsequently sued N. for one third of her 
father's property, including his share in such partner- 
ship business, basing her suit on such instrument. 
Held that, inasmuch as N. had admittecl at the time 
of registration of such instrument that it bad been 
executed by 8., its registration was not invalidat^Kl by 
tbe mere fact that If.'s signature had not been en- 
dorsed thereon. Man Bhaei v. Naunibh 

B.,4A11., 40 

2 , and 88. 59 & 60 and 

87. — Registration . — Unregistered conveyance , — 
Bond confirming conveyance. — Registration of con- 
veyance instead of bond , — V Defect of procedure.*^ 

Claim to attached property, — Suit to establish,-^ 
A deed of sale, which required to be registered, not 
having been registered, and the time for presenting 

7 
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it for registration having expired, the vendor, in or- 
der to avoid the effect of the deed of sale being un- 
registered, gave the purchaser a bond confirming such 
d^. The bond, with the deed of sale annexed there- 
to, was presented for registration. By mistake or for 
some other reason the particulars to be endorsed on a 
document admitted to registration, and the certificate 
showing that a document has been registered, were 
endorsed on the deed of sale and not on the bond. 
Meld that, assnining that the l}ond had been register- 
ed, it was doubtful whether such an obvious attempt 
to defeat the provisions of the registration law 
should be permitted to succeed ; that, whether there 
had been a mistake and the certificate of registration 
really applied to the bond or not, the provisions of 
sections 58, 59, and 60 of the Registration Act had 
not lx»cn complied witii, and the bond was to all in- 
tents and purjjoses unregistered; and that the defect 
was not a “defect of j>roccdure^' within th(5 moaning 
of section 87, whic^h could bo passed over. Mathuba 
Da6 o, Mitcuell . • I. Ii, B., 4 All., 206 

In the same case on appeal to the Privy Council 
it was held, reversing this decision, that the bond 
was duly registered, and that the fact that the prior 
deed had not nff(‘ctt*(l the property, being unregis- 
tered, was no reason why th(3 deed afterwards regis- 
tered sliould not 1)0 admitted as evidence of title. In 
this thcrojiad b('eii nothing contravening the objects 
of the Registration Act. Mitohell v, Mathuba 

Dab I. Lu R., 8 All., 6 

[I*. R., 12 I. A., 160 

8. 60 (1871, 8. eO)*—CeriiJi- 
cate of Registrar. — Proof of registration. — Where 
a Registrar of Assurauees has intentionally and deli- 
beraUdy issiied a certificate of due registration of a 
doiuiment, with knowledge of certain facts relied on 
as affecting his power to grant the certifieate, the 
Courts are bound to accept such certificate as duo 
proof of registration, and cannot go laliind it for the 
purpose of satisfying thenistjlvoH that the registering 
officer has strictly conformed with all tlie provisions 
of the Act. Shbo Shun&vb Sahov v* lIiKDBr 
Kabaik Sahu 

[I. Ii. B., 6 Calc.. 26 : 6 C. L. R., 194 

51 ^ Certificate of registration, 

— Rvidenoe of registration, — Registration in wrong ' 
registration office,--^ A Civil Court cannot dispute the 
correctness of the certificate of due registration on a 
document produced in evidence befort? it, merely on the 
ground that the property referred to by the deed is 
situate out of the jurisdiction of the Registrar by 
whom the certificate is granted. See Sheo Shunkur 
“ ‘ V. Birdeg Narain Sahu, I, L. iZ., 6 Calc., 25 : 

C/X. R,, 194. Bam Coomab Sen t>, Khoda | 

8, — -I - Registration of mortgage’^ 

deed in district which the mortgaged property is 
not situate, — Admiesibility of document sn evidence, 
—An instrument of mortgage on land, which required 
to be regi8tert*d, was presented for registration to 
a Xtoguitiwr within whose district no portion of the 
land was situate, and ivas registered by such Begis- 
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trar. In a suit to enforce such mortgage it was 
objected that such instrument, not having been pro- 
perly registered, could not be received in evidence. 
Held, following the opinion of Bboughtow, J,, in 
Sheo Shunkur Sahoy v. Mirdey Karain SaAu, L L, 
JB., 6 Calc,, 25 : 5 C. L, R,, 194. that when a docu- 
ment which purports to have been registered is ten- 
dered in evidence, the Court cannot reject it for non- 
compliance with the registration law: moreover, 
that the mortgagor could not be allowed to take ad- 
vantage of an objection which would not have been 
available but for his own wrongful act. Hab Sahai 
t). CuiTNNi Kuab . . L It. R., 4 All., 14 

4. Presentation of document 

by agent, — Power of attorney not executed and 
authenticated as required by law, -^Validity of re^ 
gistration.^A document bearing the certificate re- 
quired by law showing that it has been registered 
must be treated as a registered document, notwith- 
standing the registration procedure may have been de- 
fective. Held, therefore, where a document boro the 
certificate required by section 68 of Act XX of 1H66 
showing that it had been registered, that, notwith- 
standing that it had been presented for registra- 
tion by the agent of the person executing it under a 
iww-er of attorney not recognisable under that Act for 
the pur{>oses of section 34, it must be treated as 
a registered document. Mukhun Lall Panday v. 
Koondun Lall, 15 B, L, R., 228 ; and Muhammad 
Rtvaz V. Birj Lai, I, L. R., 1 AIL, 465, referred to. 
A document was presented for registration by the 
agent of the person executing it authorised by a 
power of attorney not recognisable under the registra- 
tion law, and was admitted to registration. Held 
that the person executing such document could not be 
allowed to object to the validity of its registration by 
reason of its having been registered under a power of 
attorney not recognisable under the registration law, 
such person being herself responsible for the defect in 
registration. Har Sahai v. Chunni Kuar, 1. L. R„ 4 
AIL, 14, followed. Ibbal Begam d. Sham Shnpab 
[I.li.R.,4Aa,384 

8. 69 (1871, 8. 69 ; 1866, 8. 80).- 

Rules by Hegistrar General, — Act XX of 1866, s. 
80. — Section 80, Act XX of 1866, in no way em- 
powered the Registrar General to pass any rule 
directing by what particular description of evidence 
a person producing a deed to be registered shall 
prove his right to have it re^stered; nor could it 
empower him to frame a special law' different from 
the ordinary law of evidence as to what fact shall he 
proved by oral and what by documentary evidence. 
Where all the executants of a deed admit before the 
Registrar General that they have executed the deed, 
that officer has nothing to do with the recitals of 
the deed, or with its possible operation as regards 
third parties, — e.g., a minor whose rights are reserved 
in the deed. In thb matteb oe Ram Chunbbb 
BiswTAa .... 16 W. R., 180 

8. 72. 

e s. 77 


. 1. li. R., 9 Calo., 160 
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See Falsb Etidbncb — Obkerally, 

[1. L. R., 10 Calc., 604 

See Parties — Parties to Suits— Regis- 
tration, Suits for — 

[L Ij. B., 8 Bom., 269 

B. 73 (1871, B. 73 ; 1866, 8. 84). 

See s. 23 , • .11 B. L. B., 20 

See s. 77 . . I. Xi. B., 9 Calc., 150 

[1. 1.. B., 13 Calc., 264 
I. li. B., 7 Mad.. 636 
I. Ii. B., 3 AIL, 397 
I. Ii. B., 6 All., 460 

ISC'!; Appeal — Acts — Registration Act. 

[3 Bom., A. C., 104 
9 W. B., 122 
8 W. B., 266 

See False Evidence — Generally. 

LI. Ii. B., 10 Calc., 604 

See Review— Power to Review. 

[10 B. Ii. B., 294 
I. Xi. B., 2 Calc., 131 

Mefusal io register. — Petition hg 

vendor to have document registered. — Person “ claim'- 
ing ” under document. — A deed of sale executed by the 
vendor alone, which recited that the vendor had 
received the purchase-money, and that the purchaser 
had been put into possession, was presented for 
registration by tlie vendor, the purchaser not being 
present. The Registrar refused to register the docu- 
ment, on the ground that the deed had not been 
delivered and no cxiiisideration had passed, the 
vendor having stated that he had not received tho 
purchase-money. In refusing to register, the Regis« 
trar believed that the deed was of the vendor’s own 
creation. The vendor applied by petition to the 
High Court to establish his right to have the docu- 
ment registered. The alleged purchaser repudiated 
the sale. Meld (by the majority of the Full Bench) 
that as it appemred on the face of the document 
itself that the petitioner was not a person ” claim- 
ing ” under it, tho petition could not be entertained 
under the provisions of section 73 of the Registra- 
tion Act. Per Stuart, C. 3 , — That the mere fact 
that it did not appear on the face of the deed that 
the petitioner could claim under it did not preclude 
the Court from entertaining the petition, but that, 
under the circumstances of the case, the registration 
of the deed should not be ordereti. Per Oldfield, 

J . — ^That it was the duty of the Court to order tho 
registration of the deed, as it was duly executed and 
the requirements of the law fuliilled, without enter- 
ing into the question whether or not the petitioner 
could claim under it. In the matter of the peti- 
tion OP Bibh Nath . . L Ii. B., 1 AIL, 318 

•8.74. 

rs.77 . . I.I-.B.,9 Calo.,861 i 

[I. U B., 6 Mud., 460 : 


BBQISTBATION ACT, 1877, B. 77 0884, 
a. 16). 

See Appeal— Aotb— Registration Act. 

[I.Ii.B.,dBom.,2a9 
See Parties— Parties to Suits— Regis- 
tration, Suits foe — 

[1. Ii. B., 4 Calo., 446 
X Ii. B-, 8 Bom., 269 

X, Suit to establish right io re* 

gistration. — Act XX of 1866, s. 84. — In an appli- 
cation for registration made on tho 27th March 
1866, before the new Registration Law (XX of 1866) 
came into operation, it was lield that it was law- 
ful for any person interested to institute a regular 
suit to establish his right to registration under sec- 
tion 15, Act XVI of 1864, notwithstanding the pro- 
visions of section 84, Act XX of 18G6. Bhebmul 
Mahtoon V. Olimubsa alias Begum Jan 

[8 W. B., 42$ 

2. Suit to enforce registration, 

— liefusal to register. — Section 16, Act XVI of 1864, 
was held to apply only to cases in which the Regis- 
trar had improjierly refused to register an instrument. 
Gooboo Doss Dutt o. Dwabka Nath Manna 

[6W.B.,Mi8.,61 

Suit io enforce registration* 
— Itefusal to register. — Meld, under section 1 5, Act 
XVI of 1804, that a suit to enforce registration lay 
where one of tho parties to the deed refused to 
register it. Kribhen Kibhoeb Chund v. Mahomed 

ZUKAHOOLLAH 

[Agra, F. B., 148 : Ed. 1874, 111 

4, Suit to enforce registration* 

Mefusal to register, — According to section 16 of 

Act XVI of 1804, a regular suit, and not a miscella- 
neous application, must bo brought to compel a 
Registrar to rc^gister. Mutukdhareb Lall v, 
Fuzul Hossein . . 6 W, B., Mis., 131 

INAYUT Ali V. Fuezund Ali . 2 Agra, 21 

5. Mefusal to register. — Suit 

for enforcing registration . — Act XVI of 1864, a, 
J 7 . — Where the Registrar for any cause refused to 
register a deed of sale jireaentcd for registration 
under the provisions of section 17 of Act XVI of 
1864, the law did not provide that the applicant 
could bring a suit against the vendor to enforce regis- 
tration, unless there was an express condition or con- 
tract to register. SooENUM Butty v, Boodhes- 
8UREB . . , • • 10 "W. B., 313 

Ahsuna Begum v. Khebbun Singh 

[10 W. B., 360 

0, — itefusal to register. — Suit 

for possession and for entry of money in register.*^ 
A party, after purchasing a property, applied to 
have his deed registered ; but the vendor not attend- 
ing to admit the execution, the Deputy Registrar 
refused, under Act XVI of 1864, to register, and 
referred the applicant to the Civil Court. Applica- 
tion was accordingly made, under section 16, to the 
Principal Sudder Ameon, who, after hearing the 
vendor’s plea that the whole consideration not 
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been paid^ ordered the registration to be made, and 
this was accordingly done on 2nd February 1866. 
Beld that tbougii the Deputy Registrar’s order was 
a pro]:>er one, the application to the Civil Court was 
warranted by the terms of section 16, and the Civil 
Court had jurisdiction In the matter. TUm Lall 
o. Thakook Dtal . . 9W, B., 676 

Suit to compel registration, 
presented after time. — Under Act XVI of 
1864, a decree to enforce registration could not be 
passed in respect of a deed presented for registration 

OOJUL 

[7 W. R., 160 

Q, Procedure in suit to en- 

force registration. — Where it was necessary to insti- 
tute a suit under section 15 of Act XVI of 1864 
(Registration Act) in order to enforce registration, 
the suit was limited to that object. The Court would 
not, after making the order to compel registra- 
tion, suspend the further hearing of the case until 
registration had been effected, and then proceed to 
consider and decide upon the rights of the parties. 
Khadah Sajb 1 ). Khadab Bibi . 8 Mad., 149 

9. — ; — (1871, s. 70). — Suit after 

applicttiion for registration is rejected . — - 

Whether, after an order has been made under sec- 
tion 76 of the Act rejecting an application for regis- 
tration, it is open to the parties benefited hy a deed 
to pro|K>und it in, and to obtain its registration by 
means of, a regular suit. In thb matter or thk 
intTiTiON OB Abbooxah . I. Ij. B., 2 Calo., 181 

S. C. Ebabut Hosbbin v. Asdooliah 

[20 W. B., 60 : L. B„ 8 L A., 221 

10. Denial of execution. What 

is . — Suit to compel registration. — Refusal to admit 
execution of a document is a denial of execution with- 
in the meaning of the Registration Act of 1877, and 
so also is a wilful refusal or neglect t/O attend and 
admit execution ; and where such refusal or neglect 
occurs, a suit will lie under section 77 for the piirpose 
of having the document registered. Rabharisben 
UowRA Dakna t». Choonbeloll Dtttt 

[L L. B., 6 Gala, 446 : 6 C. L. B., 172 

XX, and s. 84.— to 

register. — Time for attendance before Ttegisirar to 
admit execution. — Although section 34 of the Regis- 
tration Act, 1877» lays down that no document shall 
be registered unless tb© persons executing the same, 
tboir representatives, assigns, or authorised agents, 
appear Wore the Sub-Registrar wdthin the periods 
allowed for presentation, yet this section is directly 
subject to section 77, and that section nowhere 
premdes any time wdthin wbicb the parties, their 
representatives, assigns, or authorised agents, shall 
appear to admit execution. All that is reqoxred 
in order to maintain a suit under section 77 is that 
there must be a refusal to register by the Sub-Regis- 
toar, an appeal within time to the Registrar, a re- 
fusal by the Registrar, and a suit filed in the Cml 
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• and B. 84 — continued. 

Court within one month from the order of the 
Registrar refusing registration. Shama ChabAN 
Dab V. JOYENOOLAB . 1. 14 . B,, U Calc., 760 

12. Suit for registration of 

document. — An application having been made under 
section 73 of the Registration Act, the Registrar 
passed the following order : “ All the parties have 

not appeared ; the appeal is struck off. It, however, 
seems to me that the order of the Sub- Registrar was 
quite correct.” JBeld that the mere fact of the ap- 

gistration within the meaning of section 76 ; nor was 
the applicant precluded on that ground alone from 
pursuing his remedy under section 77 by a civil suit. 
Sajibullah Sierab V. Ha2i Khosh Mohambd 
SiBRAB . . • I. Ii. B., 13 Calo., 204 

13. and bb. 72 & 79.— -Suit 

to compel registration. — Under the Registration Act 
of 1877, a suit to compel registration is maintainable 
only w'lien the provisions of section 77 of the Act 
have l>een complied with. A person omitting to make 
an application to the Registrar as provided by section 
73, within the time provided by section 72, cannot be 
said to have complied with the conditions precedent 
to a suit under section 77. Independently of section 
77 of the Act, no suit will lie. Dhagutan Singh v. 
Khuda Bahsk, I, L. 12., 3 All., B97, followed. Mam 
Qhulam v. Chotey Lai, I. L. M., 2 All., 46, dissented 
from. Edttn v. Mahomed Siddir 

[I. L. B., 9 Calc., 160 : 11 C. L. B., 440 

14. and S. 74. — Refusal to 

execute deed. — Suit to compel registration. — If the 
non -registration of a deed has resulted from the refu- 
sal of one of the parties to it to execute it, that mat- 
ter must; be inquired into by the Registrar, as directed 
by section 74 of, the Registration Act, before any right 

I to sue under section 77 can arise ; and unless the re- 
I quirenients of the Act have been complied writh, no 
cause of action arises under section 77. Mdun v. 
Mahomed Siddik, X. L. M., 9 Calc., 150, followed, 
Larhimoni Chowdhuain f». Arroomoni Cnow- 
DBBAIN . I.X 1 . B., 9 Calc., 861 : 12 C. Xi. B., 627 

X6, ’ ' — — and s. 78. — A Sub- Regis- 
trar having iH»f used to register certain documents on 
the ground that their execution was denied, the 
plaintiff appealed to the Registrar, who rejected tlie 
appeal because it was not preferred within thirty 
days as required by section 73 of the Registration Act, 
1877. The plaintiff thereupon brought a suit to have 
the documents registered. Held tW,by virtue of 
the piDvisions of section 77 of the Registration Act, 
the Court uras not competent to order registration. 
KVKBlMVVr 0. VlTYATHAMMA 

[I. li. B., 7 Hadn 585 

16. I Refusal to register on 

ground of denial tf execution.— Suit for registration. 
— A Sub-Registrar refused to register a bond, as the 
obligor denied the execution of it. The obligee. 



( 4851 ) 


DIGEST OF CASES. 


( 4852 ) 


jaSaiSTBATlOiar act, 1877, •. 77 — 

nued, 

inste&d of applying to the Registrar under section 78 
of the Registration Act in order to establish his right 
to have such bond registered, sued the obligor, claim- 
ing a decree directing the registration of such bond. 
IBiM that such suit wasn ot maintainable. Mem 
Ghulam v. Chotey Lai, L L* 2 All., 46, observed 
upon. Bhagwan Bikgh c. Khuda Bakhbh 

[LIi. B.,8 AU.,S97 

17- Coniraet of sale. — Suit to 

enforce registration of conveyance. — Held, where a 
person had agreed to sell to another certain immove- 
able property, and had conveyed the same to him by a 
deed of sale which, under the Registration Act of 1877, 
required registration, and the vendor refused to regis- 
ter such deed, that it was not incumbent on the vendee 
to take steps under that Act to compel the vendor to 
register before he sought relief in the Civil Court, 
but that he was at liberty without doing so to sue the 
vendor in the Civil Court for the registration of such 
deed. Ram Ghulam o. Chotey Lal 

[1. Ii. B., 2 AIL, 46 

18. and as. 24, 73, 74, 76, 

76. — Order for registration. — Finality of order. 
— Refusal to register. — Application to establish 
right to registration. — Suit for registration. — Where 
an application for registration of a sale-deed had been 
presented after the expiry of the period prescribed 
by law for registration, and had been dealt with under 
section 24 of the Registration Act, and the Registrar 
had passed an order under that section directing 
that the document should l)e registered on payment 
of the prescribed fine, and such fine had been paid, — 
Held that the requirements of the law had been com- 
plied with, and that it was not competent for the 
successor in otfice of the Registrar, dealing with the 
document under section 74 of the Registration Act, 
to go behind the order of his predecessor, nor was it 
for the Court, in a suit instituted under section 77, 
to question the propriety of that order, which was 
given in pursuance of a discretionary power allowed to 
a Registrar to accept documents for registration after 
the time prescribed. Duhga Sxkgh v. Mathuba 
Das .... I. li. B., 6 AIL, 460 

Under the Registration Acts of 1866 and 1871 a 
suit to enforce registration after refusal of registra- 
tion could not be brought : the procedure provided in 
those Acts was by petition, acid, if necessary, appeal. 
Sbpahee Sivgh V. Chuhuuk 

[2 N. W., 160 : Agra, F, B., Ed. 1874, 218 

Bihabi Lal Kunbak Lal . 7 N. W., 103 

Tulsi Sahu u. Mahabeo Dab 

t K L. B., A. C., 105 

S. C. Toolbbb Sahoo V. Mohabeo Dobs 

[IOW.B.,488 

Rahmatulla V. Sabiutulla Kaochi 

[1 B. L. B., F. B., 58 
S. C. 10 W. B., P. B., 51 

Mahombb Ohib V, Kalbb Peeshad Singh 

[24W.B.,820 
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In the mattbb oe the petition Sank ah 

Dobby . 4 B. I<. E., A. 0„ 68 

S. C. Obhoy Chuen Mohapattub o. Shunkuh 
Dobey .... 12W.B.,500 

Upholding Sunkub Dobby v, Obhoy Chubjt 
Mohaputtub , . .12 W, B., 888 

Pati Chani> Sahu v, Lilambbb Singh Dab 

[9 B. L. R., 488 
8. C. 14 Moore’s X. A., 120 
16 w. B., p. o.,2e 

The remedy, however, given by those Registration 
Acts by appeal, where a registry oflScer refused to 
register, did not aflect the remedy by suit to compel 
the vendor to do all that is legally requisite to com- 
plete the sale, including the registration of the deed. 
RAMPHUL LALL V . CnUNDEE Pebshad 

[1 M. W., 204 ; £d. 1878, 287 

19. Suit to compel defendant 

to regU'ier or give up deed to be registered. — Might 
of suit.^On the expiration of a ziir-i-pesli^i ticca 
granted to plaintiff by defendant, the latter executed 
a kobala of the proptjrty forming the subject of this 
suit for a consideration. The kobala was drawn up, 
signed by defendant, and delivered to plaintiff's 
servants to be registered with his consent ; but ' “ 
defendant subsequently got it away from them and 
never went to the registry office, and the deed could 
not be registered. The defendant d(micd these facts, 
and pleaded that he had given a mokurrari lease to a 
third i>arty six days after the date of the alleged exe- 
cution of the kobala. The lower Appellate Court 
found the plaintiff's case established, and ordered 
defendant to restore the deed of sale for the puiqioses 
of registration and use, and declared the sale good 
and valid, plaintiff having already obtained posses- 
sion. Held that plaintiff bad a right to the remedy 
sought, and that his suit was not barred by th# 
Registration Act. Shumshabb Ali v, Lutapuy 
Kubbbm. Lalla Thaeoob Sahoy v. Mahomep 
Lootfoollah . . 18W.B.,804 

20. Suit to enforce registrar 

tion on refusal of paHy who ought to register.-^ Im* 
plied contract to register.-^Whether an action will 
He against the maker of an instrument requiring 
registration to render it valid, for a refusal to get 
such instrument registered, depends upon the ques- 
tion whether there is a contract, express or implied^ 
on the part of the maker to register it. Such a eon- 
tract is not to be implied in every case* OiBDHAH 
Dalpat V , Habibblai Nabayan 

[7 Bom., A. 8 

21 . Mifusal to register. ^ 8 mt 

to enforce contract. — A. sold certain property to 
and received part of the purchase-mon^^ in advance, 
the rest to be paid after registration of the deed of 
sole. When the deed was executed, and taken to the 
registry office, A. objec^ to the registration, on the 
ground that the full price had not been paid, and the 
Tleputy Registrar returned the deed to him, and he 
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told the property to other parties. Beldf it was a suit 
to enforce a contract from which the vendor had 
receded, and, notwithstanding the suhserjinent sale 
to a third party, and registration of snch subsequent 
deed, there was nothing in the registration law to 

S pevont plaintiff from enforcing this contract. 
HSBHUL Mathoon o. Olimtjsba alias Hboum Jav 

[8 W. B., 428 

22* - — . 11 ^- Suit for possession, for 

damages for refusal to register, and for enforcing 
rogistration^^ijffeot of execution of deed required 
hy lato to he registered* — ^The owner of a share in a 
tedook granted a se-putni thereof to the plaintiff, but 
before registration, granted a se-putni to the llengal 
Coal Company. In a suit against the owner and the 
Company for possession of the se-patnl talook, for 
Aamages caused by the refusal to register, and also 
for compelling registration of the se-putni pottah, — 
Meld that the suit w'aa not maintainable in a Civil 
Court, as the plaintiff *8 title rested upon an unregis- 
tered deed; that there was no cause of action as 
against the Company to enforce registration of the 
pottah ; and that a distinct stipulation is not neces- 
sary to bind a person to cause registration of a deed 
required by law to bo registered, but he virtually 
agrees to do so when he executes a contract, which 
by the law in force requires registration. Pbabhu- 
BAK Hazba 0. Robinson 

[8 B. L. B., Ap., 29 : 11 W. B., 398 

But see Tbipuba Sundabi v. Rasik Chxtndba 
Kanxjkoui 

[8 a li. B., Ap., 184 : 16 W. R., 189 

SI8;, Suit on bond, — Failure to 

register according io agreement. — Cause of action . — 
A. executed a l>ond in favour of but failed to 
cause the registration of the same. Before the 
amount sccui’cd hy the bond became due, JB. sued A. 
for recovery thereof, on the ground that, as A, had 
agreed to get the bond registered, hut failed to do so, 
jf. was entitled to recover the amount advanced by 
him. Held that H. had no cause of action. Gxtbu 
Fbabad Roy r. Dhanfut 8ivo 

[6 B. L. B., Ap., 46 ; 14 W. R., 20 
See CouBT op Wabds v. Nitta Kali Debi 
[2 a a B., A. C., 358 ; 12 W. B., 287 

24. Refusal to registsr. — Suit 

io enforce registration. — A suit lies against a vendor 
and another for recovery and registration of a docu- 
ment wrongfully taken back from a Registrar upon 
such Registrar's refusal to register the same on 
account of certain false statements made hy the 
parties objecting to the registration. MlTTBB Sbin 
9. KaUAXN SlNQH 

[1 N. W., 206 : Ed. 1878, 289 

£5^ Suit to enforce deed. — 

Where a deed had l)een registered, though possibly 
improperly registered, under section 86, Act XX of 
1B86, a suit for enforcement of the deed was maintain- 
able. Ukkolb Sibqh o. Rak Brunjun Misses 

[8 Agra, 407 


BSaiSTRATION ACT. 1877. 8 . 82 (1871* 

8. 80; 1866, ss. 91-94). 

See False Evipbncb— Obnbballt. 

[I. Ii. R., 10 Calc., 604 

See False Febsonation. 

[7 W. B., Cr., 99 
2 B. Ii. R., A. Cr., 26 

See MAaiSTBATB, JtXBISDIOTION OP— SPE- 
CIAL Acts — Reoistbation Act. 

[6 Bom., Cr., 7 

See Sentence — Gbnebal Oases. 

[8 W. B., Cr., 16 

^ (1871, 8. SO),--Inquiry 

as to proper possession of receipt to take back 
document from Registrar's office.— Axi inquiry made 
by a clerk of a registry office, with a view to ascer- 
tain whether the person who brings a receipt to take 
back a document, which could not be returned in the 
first instance, and for which a receipt was accordingly 
given, is the person in whose possession the receipt 
ought to be, is an inquiry within tlie meaning of the 
Registration Act VIII of 1871, section 80. In the 
MATIBB OP THE PETITION OP BCTNWAKY PoDDAK 

[28 W. R., Cr., 66 

2, — and s. &S.SancHon to 

prosecution. — It is not necessary that sanction 
should, he given before instituting a charge under 
section 82 of the Registration Act. Gopi Nath 

I Kvllip Sinoh . . I. Ii. B., 11 Calo., 666 

3. Act XX of 1866, ss. 93, 94. 

— Trial by Magistrate of charge instituted by 
him as Sub- Registrar, — The pnM^eeclings of a Ma- 
gistrate who tries prisoners charged with having 
committed offences under sections 93 and 94 of the 
Registration Act, XX of 1866, are not illegal and 
without jurisdiction, or otherwise bad, merely because 
the prosecution was (with the sanction of the Regis- 
trar to whom he was suliordiuate) instituted against 
the accused by the same Magistrate in his capacity of 
Suh- Registrar, Under such circumstances, where it 
can be done, it would be better if the case were tried 
by some other person. Queen o. Hiba Lall Dass 

[8 B. Ii. R., P. B., 422 
S. C. Goyebnment op Bengal v. Hebba Lall 
1)088 .17 W. B., Cr., 89 

In the Mattes of Eamdyal Sing 

[6 B. Ii. IL, Ap., 89 
S. C. Queen v. Ram Lochun Singh 

[18W.B., Cp.,16 

Contra, In BE Bhabat Chundba Sen 

[8 B. I*. R., 423, note : 14 W. B., Cr., 74 

Qubbn V. Nadi Ckand Poddab 

[24 W. B., Cr., 1 

8. 88 a871, 8. 81; 1866, bs. 98-95). 

See False Evidence— Gbnebally. 

[L L. R., 10 Calo., 604 
See Magistrate, Jubisdiotion op— Spe- 
cial Acts — Bbgibteation Act. 

[6 Bom., Or., 7 
1. Ii. 7 Mad., 847 
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L Act XX of me, s. 95.— 

Power of Registrar. — Prosecution for offence. — A 
Registrar under Act XX of 1866 was competent un- 
der section 95 to institute a prosecution for any of- 
fence under that Act. Qukkn v. Uamduary Singh 

[10 W. R., Or., 6 

2. Act XX of 1886, e. 95. 

— Offence under Registration Act, — Sanction of 
prosecution, — A Sub- Registrar under Act XX of 
1866 had no power to investigate regarding the 
committal of an oifcnce committed before him 
in the registration of any document, but should 
cause the complainant to proceed, under section 
66 of the Code of Criminal Pi’ocedure before the 
Magistrate, or before an officer authorised to receive 
such complaint. The sanction of the Registrar under 
section 95, Act XX of 1866, related to a prosecu- 
tion to be instituUid by the Sub* Registrar for an 
offence under the Act. Queen v. Hakidas Kundu 

[4 B. L. R., Ap., 69 : 13 W. R., Cr., 21 

3. Act XX of 1886, s, 90^ 

— Offence under Registration Act. — Jurisdiction 
of Sessions Judge . — The Sessions Judge had juris- 
diction to try a case of abetting false person- 
ation of a witness before a Registrar of Assur- 
ances, under section 95 of th<5 Registration Act 
(XX of 1866). The word “instituted** in that 
section should be construed to mean “ commenced.** 
QU££N V. SHEOaObAM 1)A88 

[0 B. L. R., P. B., 092 : 16 W. R., Cr., 68 

Contra, Queen v. Asanulla 

[0 B. li. R., 093, note : 10 W. R., Cr., 21 

B. 84 (1871, B. 82), 

Evidence Act (J of 1872), s, 3,— 

Suh- Registrar , — Offence committed during a judicial 
proceeding, — Meaning of word “ Court. — Penal 
Code, s, 228. — By section 82 of the Registration Act, 
1871, a Sub- Registrar was a public officer, and pro- 
ceedings before him were judicial proceedings within 
the meaning of section 228 of the Penal Cwle, and 
as he was legally authorised to take evidence, he was 
H “Court ** as defined by the Evidence Act, section 3. 
In the matter of the petition op Sardiiari Lal 
[13 B. li. R., Ap., 40 : 22 W. R., Cr.. 10 

B. 87 (1871, 8. 86; 1800, 8. 88). 

Sees, 28 . . I. B. R., 7 All., 690 

See B. 31 . . I. li. R., 6 Bom., 96 

See 8. 68 . * I. Ii. R.. 4 AH, 40, 206 
[I. If. R., 8 AIL, 6 
B. R., 12 L A., 160 

1. " <1800, B. 88). — Registra- 

tion after proper time, — The accepting of a docu- 
ment for registration, after the expiration of the 
period mentioned in Part IV of Act XX of 1866, is 
not a mere defect of procedure. The Registrar who 
registers a document so presented acts without 
authority. Raya Kaghoba Kavat t>. Anapurna- 
BAI sou SUBALBHAT , , .10 Bom., 98 


REGISTRATION ACT, 1877, B. 87-bobII^. 

mued, 

2, — — Pre.sentatioH for regUh 

traiion to officer at place where he was offeiating in 
another capacity, — Illegal procedure. — A houd was 
presented for registration to a Sub- Registrar, not at 
his public office, hut at a place where he was en- 
gaged in his duties as a revenue officer. The 8u^ 
Registrar received the bond and registered it and 
entered it in the books of his sub-registry. He 
should only have received it at his public office. As 
no person had been appointed to act for the Sub- 
Registrar on the occasion of his absence, and the 
Sub- Registrar did not act otherwise than in g^ 
faith, it was held that his procedure, although erro- 
neous, did not invalidate the registration of the land. 
Kalian Mal v, Bhagwati . , 7 N. W., 118 

REGISTRATION OP MAHOMEBAN 
MARRIAGES. 

See Evidence— Civil Cases— Misorlla- 
NBOUs Documents— Marriages, Regis- 
tration 09 . I. L. R., 10 Calc., 607 

REGISTRATION OP NAME. 

See Cases under Dbclabatobt Deobbb, 
Suit por— Registration of Names bt 
Collector. 

See Cases under Jurisdiction of Civil 
Court — Registration op Tenures. 

See Cases under Right of Suit— Regis* 
TBATiON op Name. 

See Sale fob Arrears op Rent— Undbb- 
Tenures, Sale op— 

[12B.Ii. R., P. B.,484 
3C.B.R.,231 

REGISTRATION OP PETITION OP 
APPBAIi. 

See Civil Procedure Code, 1882, s. 648 
(1859,8.341) . 4 B. L. R., Ap., 108 
[8 W. R., 141 

REGISTRATION OP TRANSPER. 

See Cases under Bengal Kent Act, 1869, 

s. : 

See Cases under Bengal Rent Act, 
1869, 8. 46. 

See Cases under Landlord and 
— Transfer by Tenant. 

See Sale for Arrears of Rent— Deposit 
TO STAY Sale . 13 B. Ii. R., 146 

REGISTRY TICKET, POSSESSION OP— 
See Prostitute . 3 B. li. R., A. Or., 70 

REGULATIONS MADE UNDER STA^ 
TUTB 83 VIOT., O. 3 

1872-III. 

•—Regulations. 

[6aL.B.»665 
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MABB tJHDBK STA- 
TUTB 88 VIOT., O* 8 — continued, 

1872 — III — continued. 


See Sbttlbhsnt Ofvicbb. 

[6 a L. 655 

See SOI^THAL PBBGlTirNAHS SETTLEMENT 

. I. Ii. R., 7 Calc., 876 
[11 C. Jj. R., SO 
L Xi. R., 18 Calc., 245 

See SUBOBDIKATB JUBCB. 

[5 C.li.R.,128 


1877--.I. 

« Ajhbbb Coubts llBaULATIOir. 

R., 2 All., 810 


BBOTTLATIOB LAW. 

See Act of Statb . 12 B. Ii. R., 120 


BA-HBARIBG. 

See Bengal Rbkt Act, 1869, s. 103. 

[7 B. I.. R.. 207 
See Casss unlbb Civil Prooboubb Cole, 
1882, 8. 108 (1859, a. 119). 

See Death of Judge bbfoeb Judgment. 

[8B. Ii. R., A.C., 106 

See Cases under Peiw Council, Pbao* 

TIOB OF— Rb-HBABING. 

See Cabbs under Review. 


BiSLBABE OF CLAIM 8BCITRED BY 
MOBTGAQE. 

See Mobtgagb—Forbclosuee— Right OF 
Forkclosubk . 1. L. R., 7 All., 820 

See Registration Act, 1877, s. 17. cl. b. 

[I. L. R., 7 All., 820 
1. L. R., 2 Aa, 554 

See Cases under Rrgistbation Act, 1877, 
B, 17. OL. 0. 


RELEASE OF GOVEREMEET RIGHTS. 

See Confiscation of Property in Oudh. 

[I. LlR., 4 Calc., 727 

RELEASE TO ONE OF SEVERAL 
PARTNERS. 

See Ooktbaot Act, b. 44. 

[LL.R.,4Calo.,88d 


RELIEF. 

dpecifiLo statement of— 

SesDBCBBB— F orm of Dbcbsi«- Gbkbbal 
Cases . . I. L. B., 4 Calc., 68 

Foundation for relief.— 

ikNii fio^ stated or rtferred tcin pleadings. 
— A plaintiff cannot be entitled to relief upon facte 
or documents not stated or referred to by him in hie 
pleadings. Mahomed Zahoob Ali Khan «* Rutta 
Kooeb 

[8 W. E., P.C., 8: U Moore’s L A., 468 


RELIEF.— Foundation for relief— caMftased. 

Lalji Ratanji V, Gangabam Tuuabam 

[2 Bom., 184 ; 2nd Ed., 176 

Kasim Ali Khan v, Bibj Kibhobe 

[2N.W.,182 

ViBABVAMI GbAMINI V, AYXABVAMI GbAMINI 

[1 Mad., 471 

2, Right to relief,— con* 

sisteni with facts stated in plaint, — A plaintiff is 
entitled to ask for any remedy which the Court may 
think proper upon the state of facts disclosed in his 
plaint and estabUehed by tbe evidence, and a mis- 
take in asking for a particular remedy will not debar 
him from some other remedy similar in its nature, and 
not more extensive, provided it requires no change in 
the facts. Nudiab Chand Shaha v, Pbannath 
Shaha 21 W. R., 8 


8. - — — Mis take hy plain* 

tiff as to relief to which he is entitled, — Special 
relief. — Where a plaintiff mistakes the relief to 
which ho is entitled in his special prayer, the Court 
may afford him the relief to which he has a right 
under the prayer for general relief, provided it is 
such relief as is agreeable to the case made by the 
plaint. Nistaeini Dasi w. Makhanlall Dutt 

[8 B. L. R., 11 ; 17 W. B., 482 


4. 1 .. , , General prayer 

for relief, — Failure to establish right to special 
relief asked for, — Although the plaintiff was found 
not to be entitled to the special relief prayed for, the 
Court considered he had established a case in which, 
upon the plaint and the general prayer for relief, he 
was entitled to a decree. Gobind Cuundeb Moo- 
KERJEB V, DoOBGAPBBSAD BaBOO 

[14 B. L. B., 887 : 22 W. R., 248 

6, Prayer for general 

relief, — Ignorance of exact relief entitled to, — It 
may very well he that a plaintiff, being doubtful as 
to the precise form of relief to which the facts 
proved nmy entitle him, may ask the Court to give 
him such relief as, under the circumstances, the 
Court may think fit to give. Gungabam Dutt v, 
JUNMAJOY Mulliok . • 1 O. L. R., 144 

6. Specific relief . — 

Prayer for general rsZi^.— Under the prayer for 
general relief, specific relief may be granted of a 
different description from the specific relief prayed 
for by the bill ; provided the bUI contains charges 
putting in issue material facts which will sust^n 
such relief. Cookebell v, Dicebns 

[2 Moore’s I. A., 868 

7. prayer for general 

relief. — Plaint, Pelief inconsistent with, — Up6n 
a prayer for generid relief, a plaintiff is not entitled to 
any relief which is inconsistent with his plaint ; there- 
fore, where a plaintiff brought a suit to set aside his 
fatlier^s will, on the ground that he had no power to 
dispose of his property, but that the plaintiff was 
entitled as eldest son and heir-at-law according to 
Hindu law, the suit sliould have been dismissed 
with costs, and no account should have been decreed 
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'.—Eight to relief— 

to the plaintiff in respect of his interest in a portion 
of the property, the honest of which was, in the opi- 
nion of the Court below, void for remoteness. HiBi.- 
lAL MtriiLiCK 0. Matilal MnmcK 

8 . belief inconsistent 

with pleadings . — A party may have subordinate rights 
awarded when they arise out of the principal right 
which he pleads. But when a defendant pleads 
distinctly a jaghirdaris proprietary right against 
a malik’g proprietary right, a Court cannot award 
a subordinate right of occupancy in no way arising 
out of a jaghirdaris proprietary right, but out 
of a ryoti right never pleaded by the defendant, 
and in fact incompatible with his case* PAKDBY 
Bishonath Bot u. BHYBins Singh 

[7 W. B., 146 

9 . — - Alternative relief. 

’-^Prager for relief beyond powers of Court . — Where 
the plaintiffs claimed possession, but in the event of 
the defendants being found entitled to bold as ten- 
ants, asked the Court to ascertain at what rate the 
defendants were entitled to hold, and direct a lease to 
be executed, — Meld that whether the plaintiffs could 
obtain the alternative relief prayed for or not, their 
suit ought not to be dismiss^, as they might succeed 
in proving their title to the substantial relief sought. 
Land Mobtgaob Bank out Inpia v. Kebpoo 
Bhittto , . . . .21 W. B., 126 

10. ^ — — Alternative case 

where there is no inconsistency between alternatives. 
Whore the title on which a plaintiff sues is put for- 
ward in the alternative, and the two parts of the 
alternative are not inconsistent with each other, be 
ought to obtain a decree if he makes out either 
branch of his alternative. Woodit Singh v. Bul- 
DBO Singh 21 W. B., 12 

11. — ^ Belief where 

plaintiff asks for two inconsistent rights. — Qumre , — 
Whether, where a plaintiff asks for the establishment 
of two rights, and it appears that he is entitled to one 
of them, it would not be sufficient to give him a 
decree for that one, and to insert in the decree a 
declaration which would bar bis right to that which 
he has failed to establish, Bhunput Singh v. 
Nabain Pebshad Singh . . 20 W. B., 04 

See Bijot Keshhb liOT v. Obhot Chxtbn Ghosb 

[10 W. R., 198 

19. Belief granted 

different from that prayed for in plaint . — Where the 
plaintiff purchased two thirds and the defendant one 
third of the right and interest of certain judgment- 
debtors sold in execution of a decree, and the plaintiff 
paid his own and the defendant's quota of the pur- 
chase-money, and on defendant’s failure to reimburse 
him sued for possession of the whole property, on the 
ground that he should be considered the sole pur- 
chaser, and the lower Court directed the defendant to 
pay his share of the purchase -money to the plaintiff 
with interest, — Held that, though the relief granted 
by the Court was different from that asked for in the 
plaint, the order should not be disturbed on appeal, as 


BBIiIBFv— Bight to relief-^ coaffauMl. 

it did substantial justice. Bbijoo Ram MisIhA 
BhugwanDoss .... 7W. B.,180 

18. — — — Plaint asking 

for more than plaintiff is entitled to, — Where a 
plaint asks for more than the plaintiff is entitled 
to, the Court may give him such relief as is within 
the Court’s jurisdiction, and as the Court may deem 
him entitled to. Pitambitb Buaha v. Ram jot 
Ohosb 7 w. Bo 891 

sion after dispossession, — Failure to prove* whole 
claim . — A plaintiff proving a wrong done to him, though 
not exactly to the extent of which he complains, is 
entitled to relief, though not to the extent or on the 
ground on which he nsk^s it. Baijnath Chatterjee v, 
Lakhimani Mehi, 5 £. L. 514, note : 22 W. B., 248, 
explained and distinguished. BiSHNOO Pebbhab 
Bunnick V. Eam Coomab I)eb . 22 W. B^ 8 

16. ; — ^ Prayer for relief 

which Court cannot give.^Land Begistration A^, 
Beng. Act VII of 1876, s. 89 . — The Civil Court has 
no power to set aside an order passed under the liAnd 
Registration Act, and when a prayer for such relief 
is contained in a plaint which also asks for a declara- 
tion of right and title to and confirmation of posses* 
sion in proi)erty, such prayer may he treated as mere 
surplusage. Ltjchmok Sahi Ohowdhet v. Kan-» 
CHUN Ojhain . . I. Xi. B., 10 Oalo., 625 

10 , Failure to prove 

case. — Admission by defendants as to portion of 
claim. — Partial relief .--Meld (Stuaet, C. J., and 
Tuenbe, J., dissenting) tliat the plaintiffs, having 
failed to prove the averments on which their suit 
was based, wore not entitled to any relief in respect 
of that portion of the property in suit of which the 
defendants admitted their possession as mortgagees. 
Katan Kuab V. JiWAN Singh 

[1. L. B., 1 AU., 104 

17, - — ' ■ T^itle to equitable 

relief. — Conduct of party, — Where a party who, 
as the facts really stand, would be entitled to equi- 
table relief, misrepresents his case, falsely ebarget 
the opposite party with fi-aud and collusion, and does 
not rely on his equitable rights, he will be debarred 
by such conduct from obtaining any relief in a Court 
of Equity. JDuw Chanb v. Monohub Ball Ufa- 
]>HTA . • ^ • 2 C. Ii. R., 18 

RELIGION, OFFENCES RELATING 
TO- 

Disturbing religious assembly.-^ 

Penal Code, s, 296, — Mahomedan law, — Manifa 
and Shofia schools.— Bight to say “ Amin ** loudly 
during worship. — Beng, Civil Courts Act, VX 
1871, s. 24.-*Fvidenoe Act, J of 1872, s. 57 (f ).— 
JUahomednn Meclesiasiical law.— Judicial notice, 
—A masjid was used by the members of a sect of 
Habomedans called the Hanifis, according to whose 
tenets the word “ amin ” should be spoken in a loNr 
tone of voice. While the Hanifis were at pruyere, 
B., a Mahommedan of another sect, entered the 
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mmiaioET* ostencsss bexiAtihg 

^O^Qontimted, 

masjid, and in the course of the prayers, according 
to the tenets of his sect, called out " Amin ” in a 
loud tone of voice. For this act he was convicted of 
voluntarily disturbing an assembly engaged in re> 
Hgious worship, an offence punishable under section 
296 of the Penal Code. The Full Bench (Mahmood, 
J,, dissenting) ordered the case to be re-tried, and 
that, in re-trying it, the Magistrate should have 
regard to the following questions, namely : (1) Was 
there an assembly lawfully engaged in the per- 
formance of religious worship ? (2) Was such assem- 
bly in fact disturbed by the accused ? (3) Was such 
disturbance caused by acts and conduct on the part 
of the accused by which he intended to cause such 
disturbance, or which acts and conduct, at the time 
of such acts and conduct, be knew or believed to bo 
likely to cause such disturbance ? Held by Mar- 
11 OOl>, tf., that the discussion occasioned by the act 
of the accused having, presumably, taken place 
during the interval wlieii the prayers were not going 
on, the asscunbly was not at t hat time ** engaged in 
the performance of religious worship,^' and was not 
“disturbed'* within the moaning of section 296 of 
the Penal Code; that in reference to the terms of 
section 39 of the Code, the accused did not disturb 
the assembly “ voluntarily ;** that he was justified by 
the Mahomedan ecclesiastical law in entering the 
mosque, and joining the congregation in saying the 
word “Amin** loudly if he thouglit fit, and his con- 
duct fell within the purview of section 79 of the 
Penal Code, and was therefore not an offence under 
section 296. Beatty v. Oillhanks, L. B.,0 Q. B. D., 
808, referred to. Also per Maumood, X, that, hav- 
ing regard to the guarautoe given by the Legislature 
in section 24 of Act VI of 1871 (Bengal Civil Courts 
Act), that the Mahomedan law shall he administered 
in all questions regarding “ any religious usage or in- 
stitution/* the Court was bound by section 57 of Act 1 
of 1872 (Kvidence Act) to take judicial notice of the 
Mahomedan eccloaiasiical law, and the rules of 
that law need not be proved by specific evidence. 
QtrBSK-EuPKJSBS V, Kamzar . 1. Xi. B., 7 AIL, 461 

BELIGIOUS 0030IUNITY. 

— Suit relating to truH among a cow- 
munity, — Jurisdiction of High Court in charitable 
trusts , — Khoja Mahomedons, — Begulaiion of rights 
dissident parties in a religious community , — 
a suit by certain members of the Khoja com- 
munity in Bombay for an account of all pro|)crty 
^ottging to, or hold in trust fpr, the community, come 
to the hands of the treasurer and accountant of tlie 
community ; for a declaration that the treasurer and 
accountant had ceased to be such officers of the 
community ; for an order directing the treasurer and 
aooountant to deliver all the property of the com- 
munity in their hands; for a declaration that the 
proj^ily of the community was held and ought to be 
applied to and for the original charitable, religious, 
ana public uses or trusts to or for which they were 
dedicated and to none other, for the sole benefit of 
the Khoja sect and none other; and that no person 
not being or having ceased to l>e a member of the 
•asiie» and in particular no person professing Shia 


BEliIGIOtrS COMMUNITY ^continued, 
opinions in matters of religion, was entitled to any 
share or interest therein ; for a scheme to cany such 
declaration into effect, and for an injunction restrain- 
ing one of the defendants from interfering in the 
management of the property and affairs of the Khoja 
community or in the election and appointment of 
officers, from excommunicating any members of the 
community, from celebrating marriages, and from 
demanding or receiving any offering ; — Held that the 
Court had jurisdiction to entertain the suit. When 
the Court, in exercise of its charitable jurisdiction, is 
cialled upon to adjudicate between conflicting claims 
of dissident parties m a community distinguisliod by 
some religious profession, the rights of the litigants 
will l)e regulated by reference to the religious tenets 
held by the community in its origin, and a minority 
holding those tenets willjlprevail against a majority 
which has receded from them. History given of the 
sects of Sunis, Shias, and Shia Iniami Ismailis; of 
Aga Khan ; and of the Khojas and their relations 
with the hereditary Imam of the Ismailis. Relations 
of Aga Khan with tlie Jumat of the Khojas of Bom- 
bay discussed. The tenets of Mahomedanism to which 
the first Khojas were converted w'ere those of the 
Shia Imami Ismaili sect. In order to enjoy the full 
privileges of membership in the Khoja community, a 
person must be one of that sect whose ancestors were 
originally Hindus, which was converted to, and has 
throughout abided in the faith of, the Shia Imami 
Ismailis, and which has always been and still is 
bound by ties of spiritual allegiance to the hereditary 
Imams of the Ismailis. There is no public property 
impressed with a trust, either express or implied for 
the benefit of the whole Khoja community. Aga 
Khan, as the spiritual head of the Khojas, is entitled 
to exercise a potential voice in determining who, on 
religious grounds, shall or shall not remain members 
of the Khoja community. Advocate General, 
Bombay, ex-relation^^ Data Murammad v. Mu- 
hammad Husen Hubeni alias Aoa Kuan 

[12 Bom., 823 

RBLINQUISHMBin? BY HEIR. 

Jtelinguishment in consideration of 

grant of maintenance . — Where M. executed on behalf 
of N. a ladawinamah, or deed of disclaimer, disclaim- 
ing all right to an estate to which he was one of the 
heirs-at-law, upon consideration of receiving a month- 
ly allowance for maintenance, and accept^ a per- 
wannah securing that allowance to himself and his 
heirs , — Held that the ladawinamah and the perwan- 
nah amounted to a valid contract by which the parties 
were respectively bound ; and that ladawinamah, being 
founded on good consideration, was binding on the 
heirs, who could not set it aside except by returning 
the money which had been paid in advance on ac- 
count of the maintenance allowance. Oohbao Be- 
gum V, Nawab Nazim ob Bengal 

[24W.R.,P.O,28 

BEIilNQUISHMENT BY MOTHER OP 
HEE INTEREST IN PROPERTY. 

— Subsequent suit to recover estate as 

heiress qf son * — A widow, being old, presented a 



( 4808 ) 


BIGKST OF CASES. 


( 4804 y 


BlSLlHQtnSHMSNT BY MOTHER OY 
HER INTEREST IN PROPERTY-con. 
tinned* 

petition in a suit by her daughter-in-law, as guardian 
of the former's infant son, relinquishing all her 
rights in the property to the daughter-in-law herself, 
and as guardian of the infant. The son died, and 
the mother now sued her daughter-in-law for posses- 
sion as heiress of her son. Held that by the petition 
the mother had transferred no rights to the daughter- 
in-law as proprietor, but tliat the mother, as heiress 
of her son, was entitled to the estate. Udkt Kuk- 
WAB 0. Ladu . . . . 6 B. li. R., 288 

[S. 0.15 W. B„ P. a, 16 
18 Moore’s I. A., 685 

Affirming the decision of the lower Court in Lado 
O oDKY Koouwub 

[Agra, P. B., 22 : Ed. 1874, 17 

BEIiINQUISHMENT, DEED OP, EP- 
PBCTING PARTITION. 

See Hindu Law— Partition — Requi- 
sites YOB Partition. 

[I. li. B., 1 Mad., 812 

RELINQUISHMENT OP CLAIM. 

See Admission — Admissions in State- 
ments AND Pleadings. 

[16 B. L. R., 10 

See Casks under Relinquishment oh 
Omission to Sue eob Portion oe 
Claim. 

See Plkadbb — Authority to Bind 
Client . , 8 B. L. R., Ap., 16 

[12 W. B., 279 

See Cases undbb Waitbb. 

RELINQUISHMENT OP TENURE. 

See Cases undeb Landlobd and Ten- 
ant — Abandonment ob Relinquish- 
ment OF Tenubb, 

*. Lease for Bi>eoiflo term,— -Act 

X of 1859, #. 19. — Tenant.— 8>QeX\oTV 19, Act X of 
1859, did not apply to a ryot who hsd taken a lease 
for a specific term. Kabhke Singh v. Onraet 

[6 W, R., Act X, 81 

2. Contract for definite speci- 

fied interest in land. — JSotice of relinquishment. 
— Act X of 1859, s. 19.— Held that the provisions 
of section 19, Act X of 1859, were not applicable to a 
lessee who had contracted for a definite specified 
interest in the land, and that the contract or lease 
must regulate tlie whole relationship between the 
lessor and lessee, not only in regard to the time of 
commencement and continuance, but also in regard 
to the termination of the holding. Lwabka Doss v. 
OoEUL Doss , . .1 Agra, Rev., 22 

3 , Contract by lessee not to 

relinquish.— X of 1859, s. 19.— A perjietual 
contract by a lessee for his heirs, reciting that they 
shall never relinquish the jote, could not operate 


RELINQUISHMENT OP TENUBm — 
Contract by lessee not to r6linquisb-*-coN« 

tinned, 

against section 19, Act X of 1859, which enacted that 
any ryot might relinquish his jote if be did so in a 
legal manner. Gopal Pal Chowdhrt «. TabinBB 
Pebbhad Ghose . . . ,9 "W, R., 89 

4 ^ Proof of relinquishment.*-* 

Onus of proof.— -Where a tenant is found to have 
taken steps required by law in furtherance of his in- 
tended relinquishment, it is for the landlord to prove 
his continued possession notwithstanding. But where 
it is found that the tenant has not gone through the 
necessary steps, it will bo for him to prove that the 
landlord took possession of the land and enjoyi^ the 
profits by holding it khas, or by letting it to others. 
Ebskine V. Ram Coomab Roy . 8 W. R., 220 

5 . Waiver of right to tenure.— 

Failure to taJee np mat land after survey and assesa* 
ment. — Forfeiture of claim. — A person who fails at 
the survey to take up mal land, which he held with- 
out assessment before the survey, and allows it to be 
taken up by another cultivator who }>ays the assess- 
ment uj)on it, must be held to have forfeited his 
claim to such land. IUlkrxshna Govind OaDGIL 
V. J^abayan Saehaham . 8 Bom., A. C., 180 

Relinquishment by mlrasi- 
dar, — Effect of delivery of possession without re* 
servation, — IHtle, Mjetiriction of.—B,, a mirHsidar, 
addressed a razinama to the mandatdar, resigning 
certain miras land in favour of L. (to whom at the 
same time he delivered possession of the lands), and 
containing no reservation or qualification. Held 
that the transfer to L. was complete, and the rights 
of B. wholly extinguished. Tabaohand Pirohand 
V. Lakbhman Rhabani . I. L. R., 1 Bom., 91 

7, Bight of eject* 

ment. — Razinama. — A mirasidar who has given in 
a razinama is entitled to eject the tenant put in 
possession of his miras lands by the Collector, pro- 
vided ho sue within the pericxl of limitation, and the 
razinama contain no stipulation whereby he expressly 
abandons his miras rights. JoTi Bhimbao v, Balu 
BIN Bapuji . . . I. L. R., 1 Bom., 208 

8 . 

after mortgage. Effect of — Bight of transferee*— 
Mortgagee's right.— Sale for arrears of revenue.— 
1)., widow of a Hindu mirasldar, by a duly-registered 
de^, dat(5d tlie 24th of November 1809, mortgaged 
the mirasi land of her deceased husband to B. M* fop 
11150. Subsequently, on the 5th July 1872, D. exe- 
cuted a razinama of the land in favour of B. (?, 
Held that the mortgage bound X)*s estate in the 
mirasi land as a Hindu widow ; that whether the pro- 
perty was regarded as mirasi or as that of an ordinary 
occupant, it was transferable under section 36 of Bom- 
bay Act 1 of 1866 ; that when H. executed the razi- 
nama, there was nothing left in her to relinquish or 
otherwise deal with more than the equity of redemp- 
tion ; that, consecpiently, B. O. took nothing by the 
razinama executed in his favour by J},, except this 
equity of redemption. Taraehand v. Lakshman, 
L L* R., 1 Bom., 91, distinguished. The distinction 
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8siwatn8HHBB*r op Tmmnn^u^ 

liaquiBhnieBt by miTtmidBLV-^conUnued, 

between the preeent case and the case of a purchase 
«fc a sale for arrears of Govemment land revenue is, 
at such last-mentioned sale the purchaser takes 
the land discharged of all encumbranceSf inasmuch 
as the Government land revenue is the paramount 
charge upon the land. Uamaghandba Mankbsh- 
WAE 0 . Bhihbao Kaoji . I« Zi. B., 1 Bom., 677 

9 ^ Notloe of relingaishmeut— 

Beny. Act VIIT qf 1869 1 #. 20 . — Section 20, Bengal 
Act VIII of 1869, does not apply when the ryot iiolds 
under a lease for a limited period which has expired. 

In such a case no written notice of relinquishment is 
necessary. Tilab Patak v. Mahabib Pakday 1 
[7 B. li. B., Ap., 11 : 16 W, E., 464 

10 . Act X of 1859, 

t. 19. — Where a ryot holding a considerable portion 
of land wishes to relinquish a portion, he must spc^ci- 
ly in his notice what portion he relinquishes in order 
to relieve himself of liability to payment. Habbla 
S xBOAB V, Dooboa Kant Mozoomuab 

[U W. B., 456 

11 . Act X of 1859, 

9 , 19. — When a landlord served a notice on an (mU 
bundt ryot that iiiiU^ss he paid at an enhanced rent for 
the ensuing year he was to quit the land, and the 
ryot ther(>npon intimated to the landlord’s agent 
his intention to relinquish the land, — Held that 
there was a sufficient compliance with section 19, 
Act X of 1859. Kbkny e. Issue Chunubb Pod- 
DAB • • • • W* B., 1864, Act Sl, 8 

12 . — Aet X of 1859, 

i. id.-— Section 19, Act X of 1859, did not impera- 
tively re<|uiro au application for service of notice of 
reUnquishraent of land by a ryot to be made to tlie 
Collector. The non-service of notice by the Collec- 
tor cannot affect the rights of the tenant, if he can 
prove that, previous to his application to the Collec- 
tor, he had given actual notice direct to the landlord 
himself or to his authorised agent. The application 
to the Collector is not bad hctcause it was not made 
in the month of Chyet preceding. Bbseinb v. Ram 
CooMAB Hoy • • • #8 W, B., 220 

OB OMISSION 1 

TO SUE FOR PORTION OP CLAIM. 

Splitting oause of aotiom— 

Accidental or involuntary omiseion,- 
Civil Procedure Code, 1859, s, 7.— The words “ if a 
plaintiff relinquish or omit to sue for any portion of 
his claim, a suit for the portion so relinquished or 
omitted shall not ofterwarii be entertwned/' in sec- 
tion 7, Act VIII of 1859, plainly include accidental 
or involuntary omission, as well as acts of deliberate 
relinquishment. The correct test when a second suit 
is brought for something omitted to be sued for in a 
previous suit, is whether the claim in the new suit is 
in fact founded on a cause of action distinct from 
that which was the foundation of the fonuer suit. 
Where a suit was brought for a large amount of pro- 
per^, consisting partly of Govemment paper which, 
it WM alleged, bad bm fraudulently appropriated 


OB OMISBION 

TO SITE FOB PORTION OF CLAIM, 

— Splitting cause of action — continued. 

by the defendant and the plaintiff obtained a decree, 
•^Held (reversing the decision of the High Court) 
tliat the plaintiff was precluded 1^ section 7 of Act 
VIII of 1859 from afterwards bringing a fresh suit 
on 8 piece of Government paper which might have 
been, but by mistake was not, included in the previ- 
ous suit. Buzloob Ruhbem v, Shumbookxtssa 
Bboum. JunooifATU Boas v, Shumboqnkisba 
Bkoum . . . . 8W.B.,P.0.,a 

[11 Moore^s 1. A., 661 

S. C. in High Court, Shamsoonissa Bboum 
BuziiULRoHiM . Marsh., 286 : 2 Hay, 180 

The suit was held to be barred on the test laid 
down in this case in Shib Kbisto Dah v» Abdooi/ 
SOBHAN Chowdhby . • .16 W. B., 408 

2. ■ ■ — ' ■ Civil Procedure 

Code, 1859, s. 7. — Statement of intention not to reiin- 
quiah. — The words of section 7 of the Civil Procedure 
Code were imperative against the splitting of a claim 
into parts. The consequences of an infringement of 
that direction were not, that the suit which docs not 
include the whole claim shall for this reason be bar- 
red. The words ” in bar of suit ** referred to any 
subsequent suit brought for the portion of the claim 
omitted in the previous suit, and not to such previous 
suit itself. A plaintiff who omits to sue for a por- 
tion of his claim, stating that he docs not relinquish 
it, but means to sue again for it, can gain nothing by 
such a statement. Neither can such a statement 
furnish a reason for holding the first suit to be bar- 
red. SOOKBBB BbBBB V. KhILLOO MULL aliaa RaM 
liABL 2 N. W., 80 

3. ' ■ ■' - ■ I ^ for arrears of 

rent for eucceaaive years. — Civil Procedure Code, 
1859, 8. 7. — Section 7, Act VIII of 1859, did not re- 
quire B plaintiff having several distinct causes of 
action against one defendant to comprise them all in 
one suit subject to the hazard of forfeiting all those 
not included in the first suit. The object of the 
clause was only to provide against splitting a cause 
of action, SuTTO Chubb Ghosal v. Obhoy Nund 
Hosb 2 W. B., Act X, 31 

Pyabam V Goubeb Shukkbb . 3 N. W,, 20 

4. — Negligent omis- 

sion of part of claim , — Obligation as to enforcing 
all available remedies. — The 7th section of tho 
Civil Procedure Code, 1859, prohibits the splitting of 
a claim, but does not require that all remedies by suit 
on all the securities which a creditor may hold, be 
enforced together. If a plaintiff, from negligence or 
other cause, omits to prefer a portion of his claim 
which seeks to charge the land, or, having preferred 
it, is content to accept an imperfect adjudication, or 
one which awards him only a jwrtiou of the relief 
claimed, he cannot afterwards bring forward in a 
fresh suit matter which might well have been then 
disposed of. MUHUK Fuquesb Buksh v. Lalubb 
Makohub Pobb • • . . 2 N. W., 28 

5 . — Presh suit in re* 

spect of same subject-matter,**^ CivU Procedure Code, 
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OB OHZBSION ! 

TOBUE FOR PORTION OF CLAIM. 
—Splitting octuse of action— 

1859, s, 7 . — A party is bound to bring for wwd bis 
whole case in respect ol the matter in litigation and 
open to him upon the points for decision in the suit. 
He cannot abstain from relying upon nor abandon a 
ground of claim which is in question and proi)er for 
consideration and decision in the suit and afterwards 
make it a cause of fresh suit In respect of the 
same subject-matter. Udaiya TgVAB v. Katama 
l^ACHIYAB . « • • .2 Had.»lBl 

6. Omission to in- 

clude all grounds on which suit is based, — Civil 
Procedure Code, 1859i s, 7.— A plaintiff is bound to 
include in his plaint all the grounds upon which his 
suit is based. A second suit upon a different ground 
which existed before the commencement of the first 
suit, would not be allowed, as it would be splitting the 
cause of action. Abhiram Doss t'. Sriram Doss 

[3 B. L. R., A. O., 421 : 12 W. R., 330 

Pbehanund Gossameb V, liAM CRtrnN Deb 

[20 W. R., 482 

7. — — — ' '■■■'■' Omission to sue 

for all rights under the same or similar titles . — 

Civil Procedure Code, 1839, s. 7. — Section 7, Act 
Vni of 1859, required that, if all riglits arising out of 
the same cause of action were not sued for together, 
the portion abandoned could not be separately sxied 
for afterwards ; but it did not enact a si milar penalty 
for all rights under the same or similar titles, the 
right to sue for which may require different issues 
to be tried, and may arise under different dates and 
different causes of action, and the dti’endants as to 
which different properties may be cither only one 
party or different parties altogether, MOTIIOOB 
Mohbn Mundbl t). Khbmunkurbe Dosseb 

[6 W. R., P, C.,182 

See Ramhijery Mfndul v, Mothoor Mohun 
. 20 w. R., P. a, 450 

8, Omission to put 

forward case in full. — Civil Procedure Code, 1859, 
s. 7 . — A plaintiff suing for the recovery of land is 
bound to put forward his whole case at once, and 
cannot be allowed to maintain a second suit for the 
same cause of action, merely by alleging that the 
CoUectoris order sought to be set aside is of a differ- 
ent date and description from that which was sought 
to be set aside in the former suit. Luohmuk Doss 
V. Priao Duty . ... 2 Agra, 805 

9, Civil Procedure 

Code, 1839, s. 7. — Title resting on different and 
distinct iransactions.^Thc fact that a defendant's 
title rests upon different and distinct transactiouf 
supported by distinct and separate evidence, does not 
necessarily imply that to a party contesting their 
title, there are different causes of action warranting 
separate suits. Rak Soondub Shaha v. Delan- 
KEY 20 W. R., 103 

10, ■ Civil Procedure 

Code, 1859, s. 7 , — Distinct causes of aciion.^BvC' 
tion 7 of Act VIII of 1859 applied whether the 


BXn:.lNatT18HMENT OR OlflMlOW 
TO 8UB FOR PORTION OF CLAXIC* 
— 8pUtting cause of action— 

omission to sue had been the result of Jcnowlelgc 
and intention or not. The test as to whether a suit 
was burred by section 7 of Act VIH of 1659, wat, 
whether the claim in the new suit was in fact founded 
on a cause of action distinct from that which wm 
the foundation of the former suit. Bbkwukt Sikck 
«. Chxttak Sikch . . , 3 N. W., ST 

11. Omission io ash 

for particular relief . — Civil Procedure Code, 1859, 
a. 7. — Quare, — Whether a relinqiiislnnent or omis- 
sion under section 7, Act Vlll of 1859, extended to 
cases of omission to ask for any particular descrip- 
tion of relief which a plaintiff might intend to seek 
against the parties to the suit in respect of his cause 
of action. Sabebb Kban v. Kalki Doss Dby 

[1 W. R., 199 

12. Claims arising out 

of same cause of action. — Simultaneous suits. — Civil 
Procedure Code, 1839, s. 7. — Meld, where two suits 
w'ero instituted simultaneously, and one of such suits 
had been determined, that, assuming that the claims 
in such suits arose out of the same clause of action and 
should have been included in one suit, the provisions 
of section 7 of Act VIII of 1859 were no bar to the 
entertainment of the second suit. Kalkshar Pae- 
SHAD V. Jaqak Nath . I. Xi. R., 1 All., 660 

13 ^ — — Suit hg co-sharers 

some of whom have before sued . — Civil Procedure 
Code, 1859, s. 7. — Meld by Kemb, J., that where, as 
in this case, four suits are brought with the common 
object of setting aside the sale of a putni talook by 
four joint tenants, two of whom are not estopped 
under section 7, Act VIII of 1869, this Court cannot 
in equity declare the sale to ho good or bad in part* 
but must decide as to whether the sale is to stand 
or fall for the whole talook. Per Aikslie, J. — But 
if one of the joint tenants in a former suit claimed a 
2-anna instead of a 4* anna share, she cannot now be 
allowed to supplement her claim or take interests in 
the putni which she could not have enforc/od inde- 
})endontly of the sale. Kah Chubk BttnbopadhtA 
V. Dbopomoyee Dosseb . • 17 W. R., 122 

14 , Civil Procedure 

Code, 1859, s. 7 Application to file award. -^The 
privilege given in Act VIII of 1859, section 7, to a 
plaintiff m a suit to abandon the excess of a claim 
applies also to a case where the part^ comen in with 
an application to cause an arbitration award to be 
filed. In the matter or the petitiok ot 
Gbish Chundbb Choobamoneb. Gbish 
ChOOBAMONEB V. BBOJpNATH BhVTTACHARJEE 

[2OW.B.,50 

Section 7 of Act VIII of 1869 was held to be ap- 
plicable to rent suits. Bhabosookbbbbe v, 
Bhugwak Chvkdbb Mozoomdae 

[W.R., 1864: Act 3; 88 

PtTEBHOO TeWAEEB V. KaiUEAWVK PatHOK 

Cl W. vr., w. 3Bd. wa us 
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OB OM18SIOH 
StTB POE POBTIOH OP CLAIM. 
«>8plittiug cause of motion-^contitiMea. 

15* '■ " - — Suit for receipt as 

for advance, — Suit for balance of account, 
suei B. for recovery of a receipt which had been 

'OT 

a^rtain advance of money. Held that he was not 
thereby debarred, under section 7, Act VIII of 1859, 
from bringing a suit for the balance due on the 
whole account between them. Mbdhi UlIiBB Khak 
V. Mahombp Wajid Ullbb 

[1 K. W., Part 11, 10 : Ed. 1873, 70 

la Simultaneous 

euitsfor balance of account after settlement. — Civil 
Hrooedure Code, 1882, s, 45.— -Upon a settlement of ac- 
eounts between plaintiff and defendants, E3,985-6-9 
was found due by the defendants, who agreed to pay 
the same. They gave to plaintiff an order on their 
agents to pay ii2,5U0 from the profits of certain land, 
and promised to pay the balance within a month. 
Plaintiff filed two suits, one for E2,500 and the other 
for the balance of iho debt. Defenilauts pleaded that 
both suits should be dismissed, as brought in contra* 
vention of the requirements of section 43 of the Code 
of Civil Procedure. The lower Courts held that there 
were two distinct causes of action, and decreed both 
claims. Held, on second appeal, tliat plaintiff had 
only one cause of action, and tliat the decree in one of 
the suits must be reversed. Appasami v. IIamasami 
[I. L. R.,0Mad., 279 

17. Suit for sum due 

in account book. — Addition of claim for same sum 
Aue on hath-chitta. — Civil Procedure Code, 1859, s, 
7*-*^Civil Procedure Code, 1877, s. 34 , — Where a 
plaintiff originally sued for a eertain sum upon his 
ghatta books, and an objection was taken by the 
defendant that he ought to have sued u)}nn a eertain 
hath»chitta, whereupon the plaintiff amended his plaint 
by suing for the amount admitkHlly due upon the hatli- 
cnitta, in addition to the amount he claimed upon his 
khatta books , — Held that, when the plaintiff amended 
his plaint by suing upon the hath-chitta, his causes of 
action, which when the suit was originally framed 
where distinct, became united; that there was no 
** relinquishment ” in the original suit within the 
terms of Act VIII of 1859, section 7 (with which 
section 43, Act X of 1877, corres]ionds), and that 
the plaint was rightly amended. Ham Taurttn Kook • 
Doo V, HossBiis Buksu . 1. L. B., 3 Calc,, 785 

[2 C, I.. B., 385 

10^ C/ri7 Procedure 

Code, 1882, s, 43, — Suit to cancel release, obtained btf 
duress, of all claims against defendants, and to re- 
cover amount of one such claim no bar to subsequent 
suits upon other causes of action so released . — On the 
1st July 1878 there was a settlement of accounts be- 
tween the plaintifP and defendants and a debt was 
acknowledged duo by the latter to the former, and on 
the same day the plaintiff and defendants entered into 
a trading partnership which was carried on till August. 
On the doth September the defendants extorted a 
rdsose from the plaintiff whereby the plaintiff’s claims 
against them arising out of ths two transactions men- 


BBLIlffQTTISHMBNT OB OMISSIOISr 
TO SUB FOB PORTION OF CLAIM. 

— Splitting cause of action — continued. 
tioned and all other transactions between them were 
released. On the 23rd November the plaintiff brought 
a suit against the defendants, and, in the plaint, after 
stating the fact of the settlement of Ist July 1878, the 
balance found due therein to the plaintiff, the extoHion 
of the release, and the misappropriation of the sums 
due to the plaintiff by the defendants as the cause of 
action, prayed for cancellation of the release and for 
recovery of the amount due to the plaintiff by the de- 
fendants under the settlement of 1st July 1878. 
Held, in a suit to wind up the partnership of July and 
August 1878, that the plaintiff was not bound by 
section 43 of the Code of Civil Procedure to have in- 
cluded in his former suit his claim arising out of th^t 
partnership, and that the former suit being in sub- 
stance a suit upon the account stated on 1st July 1878, 
and not for damages for extorting the release, w'as no 
bar to the preseui suit. Subbayya v. V knk atbsappa 
[I. L. B., 6 Mad., 49 

IB. Accretion to land. 

— Civil Procedure Code, 1659, s. 9, — The plaintiff 
sued for a certain specified quantity of land as being 
between specified boundaries. On measurement, how- 
ever, it was found there was more land within those 
boundaries than the plaintiff claimed. He obtained only 
a decree for what he claimed, though he had claimed 
all the land up to the boundary (the river) on one side : 
the excess was deducted on that side. Held, revers*- 
ing the decision of the High Court, that a subsequent 
suit in which he claimed land w'hich had accreted to the 
excess portion which was not decreed to him in the for- 
mer suit was not barred by section 7, Act VIII of 1859. 
Pahalwan Sikgh V. Mahesbttb Bukbu Singh. 
Maubssub Buksh Singh v. Mrghbukn SrNGii 

[9 B.L. B., 150 : 10 W. B., P. C„ 5 

S. C. in High Court, Mrghbabun Singh v. Mo- 
HBssxTB Buksh Singh . . 6W. R.,211 

20. Civil Procedure 

Code, 1882, s. 43.-^ Breaches of one term in a con- 
tract, how sued upon, — Cause of action. — Contract. 
— Per Gabth, C, J, — A claim for the price of goods 
sold is a cause of ae^tion of a different nature from a 
claim for damages for uon-acceptanec of goods pur- 
suant to a contract. Such claims therefore, although 
arising under one and the same contract, may bo 
sued upon scpamtely, section 43 of the Code of Civil 
Procedure notwithstanding. Per W ilsok, J . — 
Where there is one contract for the purchase of 
goods and the purchaser takes some of the goods, but 
breaks his contract in part by not paying for the 
goods ho takes, and in part by not taking and paying 
for the remainder, and both breaches occur before 
any suit is brought, the claim of the person suing is 
one arising out of one cause of action ; and the whole 
claim must be included in one suit. Andebson, 
Weight, & Co., v. Kalagabla Sitrjinabain 

[1. L. B., 12 Calc., 339 

21 . j'Qf, demur’ 

rage. — dvil Procedure Code, 1859, s. 7.— In a suit 
for demurrage, the cause of action being the deten- 
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BniilKQTnSEniCENT OB OMISSION 
TO SUB FOB POETIOB OF OXiAlM. 
— SplittizLg cause of aotion— 

tion of a boat, plaintiff is bound to sue for the whole 
of the demurrage due ; failing to claim a portion, he 
is barred by section 7, Act VIII of 1869, from suing 
subsequently for such portion. Munghboo Man- 
JHBB 17. Gtasam Nundbb , • 14 W. B.» 263 

22. ■■ ■ ■ — ■■■ ■ Civil Procedure 

Code, 1877, s. 43, — Suit for damages for wrongful 
dismissal, — A suit having been brought in a Small 
Cause Court for damages laid at R4l)0 for wrongful 
dismissal, a decree was given for R75 per mensem, 
the amount of wages which had been agreed on, up 
to the filing of the plaint, the Judge intimating that 
for damages accruing after the filing of the plaint 
further suits month by month might be brought. 
Two suits were accordingly brought for the two 
months next succeeding the date of the first suit, and 
decrees were obbiined. The High Court upon an ap- 
plication made by the defendant set aside these do* 
crees on the ground that after the first suit no 
further suits could Ho. fSiMi^sON v. Clkohobn 

[6 C. li. R., 91 

23. Suit for damages, 

•^Subsequent suit against another wrong -doer for the 
same Where a plaintiff had sued for and ob- 

tained damages figaiust one of several persons who 
had joined together in defaming his character,— 
Held (Pkabson, J., dissenting) that a similar suit 
by the j)laintiff against anotlnu' of smdi wrong-doers 
would not lie ; and that the cause of action in both 
suits being ideuti<‘al, and satisfaction having been 
obtained in one. the other was barriHl by virtue of 
section 7, Act VIII of 1859. Madud Ali Khan v, 
Salbbm Ahmbd Kuan alias KuK&fUN Khan 

[4 N. W., 142 

24. — " Suit for 

damages, tbe 27th Joist 128(j F. S. (2nd June 
1879) the plaintiff brought a suit to recover damages 
for the breach of a contract on the part of the defendant 
for not having made over possession to him of certain 
leasehold ])ropertie 8 , the damages claimed being for 
the profits accrued due for the year 1283 F. S. (1875- 
7fi). In this suit he obtained a decree. On the 21st 
Joist 1287 F. S. (I4th June 1880) the plaintiff 
brought another suit against the defendant to reco- 
ver damages for the profits accrued for the years 
1284, 1285, and 1286 F. S. (1876-77 to 1878-79). 
Held that the plaintiff should have iiududed the 
damages for the years 1284 and 1285 (1876-77 and 
1877-78) in his former suit, and that he was debarred 
by section 43 of Act X of 1877 from including in his 
second suit any jjoytion of his claim for damages 
which had acrcrued due at the time of the institution 
of his first suit, and for wdiich he had omitted to 
sue ; hut that lie was entitled to recover damages for j 
the year 1286 (1878-79). Tarunk Chunder Mocker- 
jee v. Panchu Mohini Dehga, 1, L. R., 6 Calc., 7131, 
followed. Sheo Sunkub Sahoy v . IIbihmot 
Rakain . 1. 1<. R., 9 Calc., 143 : 12 C. U. B., 84 

Held by the Privy Council on appeal that the 
High Court had rightly decided that, in regard to 
Act X of 1877, section 43, the plaintiff could not re- 

IV 
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cover so much of the profits as had already accrued 
at the date of the institution of the prior suit, inas* 
much as the claim in respect of such profits might 
have been included therein, vix,, the profits for the 
two years 3284 and 1285 F., which had expired when 
that suit was brought. Madan Mohan Lai. t>. Lala 
Shbosankrb Sahai . I. Ii. B., 12 Calc., 482 

26. Suit for mlue of 

cattle, — Subsequent suit for damages for taking 
them aivap, — A person suing for the value of cattle 
illegally taken away, should include in his plaint 
whatever claim ho wdshos to make in respect of 
damages caused to him by the defondanPs wrongful 
act, and cannot afterwards maintain a new suit for 
any damages which he might have claimed in the 
former suit. MoHUBtrx MtTNHUi. v, Shoobbnobo- 
NATH Rot . . 4 W. B., S, C. C. Be£, 20 

26. — Civil Procedure 

Code, 1859, s, 7, — Suit for damages after suit for 
recovery of 'property. — A suit for damages for 
wrongful detention of property (in this case a cart 
and bullocks seized in cxtKUition of decree against 
another party) is Imrrtsd under section 7, Act VIII of 
1869, after a decree in a former suit for the recovery 
or value of the same property. Pttnju «, Oodoy 

[18 W. B., 387 

27. - ' '■ Suit for mesne 

profits after setting aside sale for arrears of rent , — 
Subsequent suit for rents wrongly collected, — At a 
sale for arrears of rent, A. became tho purchaser of 
a certain piitni talook. H,, whose putni right had 
been sold, sued for and obtained a decree for niver- 
sal of tbe sale on the ground of irregularity. In the 
meantime, A. bed committed default, and the putni 
was again sold for arrears of rent. Tho zemindar 
drew out from tho Collectorate tho amount due to 
him. C., wdio had bought B,*s right, title, and 
interest in his decree, now sued A, for recovery 
of the surp'ns proceeds of sale in the liands of the 
Collector, and obtained a decree. He afterwards 
sued A. for mesne profits for the time during which 
ho was in possession of the putni talook. This was a 
suit by C, against A. for recovery of tho amount 
drawn out by the zemindar, on the ground that, in 
consequence of A. having collected the rents from 
the talook, which were to go towards payment of tbe 
rent due to the zemindar, and having fraudulently 
withheld such payment, lie hod sustained damage to 
the extent of the amount taken by the zemindar. 
Held that the suit mis barred by section 7, Act 
VIII of 1859, Tarini Pbasad Ghosb v. Khuhtt- 
siANT Dabi . 6 B. Ii. B., 184: 18 W« R., 261 

Tabtni Prasad Ghosb v, Kaghab Chahdba 
Bandopadiiaya 

[6 B. L, B., 187, note : 13 W, B., 206 

28. —7 Suit for refund 

of excess payment of rent,-— Civil Procedure Code. 
1859, s. 7.— A, recovered from B., under tbe terma 
of his lease, a refund of the excess of rent paid 
by him in respect of the years 1861, 1862, and 1863, 

7 R 
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While that suit was pending, B. recovered from A. 
rent at the same rate in respect of the throe succcKid- 
ing years. Held that A. was entitled to bring 
anotlicr suit against B. for damages in res^xict of 
the (excess of rent paid by him during the years sub- 
ecKiuent to the institution of the prior suit. NiLiiAKl 
BIKOU V. ANNtrWDAPEASAn Mookkbjee 

[1 B. L. B., F. B., 97 : 10 W. B., F. B., 41 

20 . — — HuHs for mesne 

profits.^ — Mesne profits claimed for a period of dis- 
iHsion are essentially damages, — the ground upon 
which the plaintiff in any case Is entitled to ask for 
them being the wrongful conduct of the defendants 
in dispossessing and keeping them out of possession; 
and every suit brouglit to recover mesne profits must, 
by Act VI 11 of 1859, section 7, include the whole 
claim arising out of the cause of action which gives 
the ground for the claim. Kooemineh Kokb u. 
Ram I'ouiTi Roy . . . 21 W. B., 223 

Ram Ruttun Auno v. Ram Cuitj^drh Pal 

[26 W. B., 113 

30. ■ ■ Suit for mesne 

profits and possession, — Subsequent suit for mesne 
profits. jilaintiff brought a suit for possession 
of laud with mesne jirofits. The suit was dismissed. 
He appealed ou the (piestion of posst'ssion only, and 
obtained a de(?ree for possession without any mention 
of mesne profits, and in execution of the decree he 
obbilned possession. Held that a subs(H(uent suit to 
recover incsuo profits fiHun the date of the decree for 
the fwritjd of six years next before the commencement 
of the suit, exchisive of the period the plaintiff w'as in 
possession, was not baiTcd by stiction 7 of Act VIII 
of 1869. PBATAP CitANURA lJURUA f), SWATtVAMAVT. 
SWARNAMAYl r. PitATAP ChANDRA RurUA 

[4 B. L. R., F. B., 113 : 13 W. R., F, B., 16 

Civil Procedure 

CodSf 1869^ ss, 7f8t9f 10, — Cause vf action. Including 
whole claim armng out of.— Mesne profits. Suit for, 
•^-Possession, Suit /or.— Under sect ion 7, read with 
sections 8, 9, and 10 of Act V 111 of 1859, a plaintiff 
suing for mesne jjvofits of land is not ])recluded from 
afterwards mainUining a suit fur possession of such 
laud. Pratap Chandra Burua v. Swarnamagi, 

4 B. L, if., P. B., 113, commented on. Monohur 

Lall V, OouBi Sunkub . I. Ij. R,, 9 Calc., 283 

[12C.L.R.,434 

32. Civil Procedure 

Code, 1859, s. 7. — Suit for mesne profits , — ^The 
plaintiffs having been dispossesstHl of a tank and of 
land on its banks, recovered possession by a suit 
under Act XIV i)f 1850, section 15. The defendants 
then instituted a civil suit for determination of title, 
in whicli the plaintiffs were successful. The plain- 
tiffs <»n llio 22iul Cheyt 1277 (3rd April 1871) insti- 
tuted a suit for the i*eeo very of the value of fish taken 
^ thi' dtdVtuianls on the 27th Bysack 1270 (8th 
May 18G0), ilie day of dispossession; but the suit 
The plaintiffs now claimed mesne [ 
pi'ouU with referonce to fish and grass appi*opriated I 
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—Splitting cause of motion— continued, 

by the defendants from Ist Bysack 1277 to 7th Bhadro 
1278 (12tb April 1870 to 22nd August 1871). Held 
tlmt the present claim for the period preceding 22nd 
Cbcyt 1277 (the date of the former suit) was barred 
by Act Vlll of 1859, section 7 ; that the previous 
suit as well as the present were really suits for dam- 
ages ; and that the previous suit and compromise 
ought to have included all claims of the plaintiffs 
arising out of the ^li8po88e88ion, Saem Siboab v, 
Kamalubdy Sirdab . . 22 W. R., 424 

83. - — Civil Procedure 

Code, 1877, s, 43. — Suit for mesne profits, — The 
plaiidiffs sued the defendants for possiission of the 
land upon which certain trees stood, and for such trees, 
stating that on the 19th June 1879 the defendants had 
interfenal with their possession of such trees and had 
wrongfully taken the fruit thereof. Tlie plaintiffs 
subsequently sued the defendants for the value of the 
fruit upon such trees, alleging tlmt on the 19th Juno 
1879 the defendants had wrongfully taken such 
fruit. Held that as the cause of action — i.e., the 
taking of such fruit — was in both suits identical, 
and the plaintiffs not having claimed the value of such 
fruit as mesne profits in the first suit, the second suit 
was barred by the provisions of section 43 of Act X 
of 1877. Debi Dial Singh v, Ajaib Singh 

[L L. R., 3 AIL, 643 

84. Civil Procedure 

Code, 1859, s. 7, — Suit for possession. — Subsequent 
suit for mesne profits. — S,, the plaintiff’s guArdian, 
and D., the husband of M,, one of the defendants in 
the suit, held a mouzah in equal shares. S. sold the 
half share held by her to M. ; some portion of the 
mouzah being in the possession of the other defend- 
ants, S, and i). sued them to recover it and also for 
mesne ])rotits, and obtained a decree, ’Ilie defendants 
appealed, whoreupfui S. filed a solehnamal). The 
decree was upheld, however, by the lower Appellate 
Court. In special appeal the Sudder Court refused 
to give the renouncing plaintiff any decree for mesne 
profits of a share. The plaintiff, who had then come 
of age, was not represented in the litigation in the 
Court. Shortly afterwards he sued S. and M. to set 
aside the sale to M. and obtained a dt'cree. On D.’s 
death M. obtained possession of the land wdiich had 
bcHUi the subject of the suit by 8. and D. The plain- 
tiff now sued to recover a half share of the land sued 
for by S, aud Z>., and of the mesne profits ivcovored 
or recoverable by M. under tlie decrees of the Sudder 
Court and the lower Courts, aud to set aside tho 
solehnamah. Held that as to the suit was not 
barred by section 7, A< t Vlll of 1859. Ramlochfn 
Lall v. Qoobfebshad . • 6 N. W., 172 

86, — Civil Procedure 

Code, 1877, s, 43, — Suit for recovery of immoveable 
property, — Mesne profits, — Mortgage. — Specific per- 
formance of contract. — Compensation, — According 
to the terms of a mortgage, possession of the mort- 
gagctl pro{)orty was to lie delivered to the mortgagee, 
aud he w'as to take the mesne profits. The mort- 
gagor refused to deliver jiossession of tho property, and 
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tlie mortgagee sued him to euforco specific perform- 
ance of the contract to deliver possession, and ob- 
tained a decree. At the time this suit was^ brought, 
the mortgagee had been kept out of possession of the 
property for two years, during which time the mort- 
gagor had takcti the mesne profits. The mortgagee 
subsequently sued the mortgagor to recover the mesne 
profits of the mortgaged property for those two years. 
Held that, as the mortgagee might in the former 
suit, in addition to seeking the specific performance of 
the mortgage-contract, have asked for such mesne 
profits by way of compensation for the breach of it ; 
and as the claim for possession and mesne profits 
were in respect of the same cause of action,— «is., the 
breach of the contract to give possession, — the second 
suit was barred by the provisions of section 43 of Act 
X of 1877. Lalji Mal u. Hulabi , 

[L Ii. B., 3 AU., 060 

Suit for declara^ 

tion of iiiU.^'Right to possession, — The fact that, at 
the time when the purchaser of certain lands sued, 
with a view of confirming his title to the lands under 
bis purcliase, for a de<‘reo declaring such title, he was 
in a position to have sued for possession of the lands, 
was no bar under the provisions of section 7, Act 
VIII of 1859, to his subsequently suing for possession 
of the same. TuLSi liAM v. Gahoa Ham 

[I. Ii. B., 1 AB, 262 

37 . Right to posses- 

ttion. — Suit for declaration of title,'^Ciml Procedure 
Code, 1859, s. 7, — D. being able to sue for the posses- 
sion of certain ])roperty, omitted to do so, and Bue<l in 
the first iustaueeonly for a declaration of her right to 
such property. The Court refusing to make any such 
declaration, on the ground that she could sue for pos- 
session, 2). then sued for possessiou. Held that the 
second suit vras not barred by section 7 of Act VIII 
of 1859. Paabo V, Kbbho Eai 

[I. Ii, R., 2 AIL, 866 

38. ..I.. , Suit for declara- 

tion of title, — Subsequent suit for possession . — Civil 
Procedure Code, 1882, s. 49. — When a suit for a 
declaration of title and confirmation of possession of 
certain land has been dismissed on the ground that 
the plaintiff was not in possession of the land at the 
time of instituting the suit, a subst^quent suit on the 
same title to recover possessiou is not burred under 
section 43 of the Civil Procedure Code. A cause of 
action consists of tlie circumstances and facts which 
are alleged by the plaintiff U) exist, and which, if 
proved, will entitle him to the relief or to some part 
of the relief prayed for, and is to l>e sought for with- 
in the four corners of the plaint. Jihnnti Nath 
Khan V. Shih Nath ChueJeerbuttg, I. L. It., 8 Calc,, 
819, followed. Noifoo SiNan Monda v. Anawd 
Singh Monda , . I. Ii. B., 12 Calc., 201 

30, — * - ' ■ Civil Procedure 

Code, 1H77, s, 43. — Splitting remedies, — Suit for 
declaration of title and for possession. — Subsequent 
suit for possession,-— yNlivis a previous suit for a 

IV 
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declaration of title and confirmation of possession of 
certain land has been dismissed on the ground that 
the plaintiff was not in possession at the time of 
filing the suit, a subsequent suit on the same title for. 
recovery of possession of the land is not barred under 
section 43 of the Code of Civil Procedure. Puzloor 
Roheem v. Shumsoonnissa Begum, 11 Moore* s T. A., 
551, discussed. Jibunti Nath Khan v, Siub Nath 
Chuokbkbutty 

[I, Ii. B., 8 Calc., 810 : 10 C. Ii. R., 637 
Kohola Kamint Dkiua v, Ijokk Natit Ku» 

[I. I*. B., 8 Calc., 826, note ; 11 C. Ii, R., 183 

40. Civil Procedure 

Code, 1859, s, 7. — Suit for declaration of right to 
share. — Suit for share. — A former suit brought by 
the daughter of one of four brothers of a joiiit 
Uindu family against her uncles for a declaration of 
her right to a share in certain bond-debts duo to the 
joint estiitc (in which suit she obtained a decree), is 
not identical, under sections 2 or 7, Act VXIl of 1869, 
with a subsequent action brought by the Hiiine ]>lain- 
tiff against the same defendants for a distinct share 
in certain moneys which the defendants had sinca 
realised upon the bond-debts and had appropriated to 
tliemsclvcs, a fresh cause of action actsruing to the 
plaintiff from the time of such appropriation. Brr- 
HOBA SOONBUBEK DoSSEB V, RaJ IlULLUB 8 kN 

[18 W, R., 202 

41r -I. —n — , Civil Procedure 

Code, 1877, s, 43. — Suit for declaration of right.— 
Subsequent suit for possession. — In December 1878 
H,, a Hindu widow, in possession by way of main- 
tenance of a cei tain estates of which R. owned one 
third and P., B., and S, one third jointly, made a 
gift thereof to N, H. died in January 1879, In 
February 1879, R„ P., B., and S. joined in suing 
N, for a declaration of tlicir proprietary right in 
two thirds of the estates and to havtj the defrd of 
gift set aside. The Court troat(Ml the suit as one for a 
mere declaration of right, and dismissed it with refer- 
ence tf) section 42 of the Specific Relief Act, 1877, on 
the ground that the plaintiffs had omitted to sue for 
possession, although tliey were able to sue for it. In 
NovemlKjr 1879, R., P., B., and S. again joined 
in suing N., claiming possession of two thirds of the 
estate, and to have the deed of gift si^t aside. Per 
Stuabt, C. J., and Stbaight and Oldfiklo that 
the causes of action in the two suits l>eing different, 
the 8f‘COiul suit was not barred by the provisions of sec- 
tion 43 of the Civil Procedure Code. Per Tybekbi., 
J., that tlie plaintiffs being entitled to only one 
remedy in the former suit, the provisions of section 
4.3 were not applicable to the second suit, Ram 
Sbwak Singh v, Najcohed Singh 

[1. Ii. B., 4 Aiu 261 

42. ■' ■ - Civil Procedure 

Code, 1859, ss. 7 and 15. — Declaratory decree.— 
Subsequent suit for consequential relief, — Civil 
Procedure Code {Act X of 1877), s. 43. — The plain- 
tiffs brought a suit to havs themselves declared 

7 
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entitled to an account, and obtained such a declaratory 
decree without asking for or obtaining any cotise* 
quential relief. The defendants took no steps to 
, render an account, and the plaintilts brought another 
•uit against them for the amount of such Company’s 
papers and other debts that might be found due by 
the defendants on an adjustment of accounts.’* Held 
that the plaintiffs were not barred from bringing 
such a suit, section 15 of Act VIII of 1859 being in- 
tended to modify the provisions of section 7 of the 
same Act. Tul^i Ham v. Ounga Ham, I, X. H., 
1 AIL, 252, followed and approved. KAXiniiirK 

CH0TTAPADHYA t>. SHIBA NaTH ChTJTTAPADHYA 

[I. L. B., 8 Calc., 483 : 11 C. L. B., 67 

43, Cioil Procedure 

Code, 1669, s, 7 . — Deolaraiorg decree, — Suit for 
gioeaeseion of immoveable yropertg.—Helinquishment 
of part of claim, — Act Vlll of 1859, a, 13 . — 
** Relief 1868 B. made, it was alleged, a gift 
of a zomindari estate to K. In 1869 B. died, and 
K,*a name was recorded in the revenue registers in 
the place of B*s name in respect of the estate. In 
1870 K. died, and her daughter S, applied to have 
her name recorded in the revenue registers in respect 
of the estate. M., the illegitimate sou of B,, object- 
ed, claiming to have his name recorded. His ob- 
jection having been disallowed and 8*a name having 
boon recorded, M., in 1876, sued S, for a declaration 
of bis proprietary right to the estate, and on the 29th 
June 1878 obtained such declaration. In January 

1880 ilf. sold a moiety of the estate, and in Decem- 
ber 1880 8. sold the entire estate. In February 

1881 M*a transferees sued and her transferee for 

possession of the moiety of the estate transferred 
to them by M. Held by the Full Dench (Stuart, 
C. dissenting) that such suit was not han'Kl by 
the provisions of stH'ition 7 of Act Vlll of 1859 by 
reason that Af. had omitted to claim in the s\iit of 
1876 possession of the estate. JJarho v. Ke,^ho 
Hat, /. X. H., 2 All., BiW ; and Kalidhun Chattur- 
padhpa v. Shiho Nath ChuHurpadhtfa, I. X. H,, 
S Calc., 463, followed. Held by 8tuaht., C. J,, 
tliat such suit was barred by the provisions of sec- 
tion 7 of Act Vlll of 1859 by reasou of such omis- 
•lon* Harbo v. Heako Hm, I, JL, R., 2 All., 356, 
distinguished. The meaning of the term “relief” 
explained, and the distinction bt*tween it and the 
term “cause of action*’ pointed out. Sarsuti t*. 
Ki78J Behabi Lal . . 1. Xi. B., 5 AIL, 346 

44. - Civil Procedure 

Code, 1859, a. 7. — Fraud, — Cauae of act ion.— S„ as 
one of the heirs of his brother M., sued the sons of 
“f., the other heirs of M., for, amongat other things, 
a declaration of bis right to sliare in the rights and 
intt^n^st of Af. as the mortgagee under a deed of 
mortgage, whitdi he valned at the principal sum ad- 
vmiCiHl under the mortgage, — oil!., R6,600, — stating 
bis cause of action to be the obstruction caused by the 
sons of Af. to his sharing in Af.’« estate. He obtain- 
ed a decree declaring his title to the share claimctl. 
Xt., one of the sons of AT, Imd fraudulently concealed 
from and kept S, in ignorance of the fact that pre- 
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vionsly to the suit be had realised B8,624 under the 
mortgage. On this fact coming to 8.^ a knowledge he 
stied the sons of Af. to recover bis share of that sum. 
Held that the second suit was not barred by section 
7 of Act VIII of 1859. Bulwant Singh v. Chilian 
Singh, 8 AT. W., 27, followed and observed upon. 
LACHMAN SINQH V. SAKWAL SlNOH 

[1. L. B., 1 AIL, 643 

46. ' ■ — — Civil Procedure 

Code, 1859, a, 7, -^Separate causes of action, — Sec- 
tion 7 of Act VIII of 1859 required that every suit 
should include the whole of the claim arising out of 
the cause of action, meaning the whole of the claim 
arising out of the cause of action upon which the 
suit was brought, not that every suit should include 
every enuse of action or evei-y claim which the plain- 
tiff had against the defendant. Accordingly, where 
a plaintiff had sued to obtain his share of an estate in 
land, in consoquenco of having been wrongfully dis- 
possessed by the defendant, whom he afterwards in 
the present suit sued for his share of personal proper- 
ty, Ixiing entitled to both under a w'ill, it was held 
tlnit the subsequent suit was not barred by reason of 
the non-claim in the prior one. The claim in respect 
of the personalty had not arisen out of the cause of 
action which existed in consequence of the wrongful 
dispossession; the case was not like one of the con- 
version of several things; and the causes of action 
w’ere distinct. Buzlur Ruheem v. Shamaoonnissa 
Begum, 11 Moore^s 1. A., 551, refeiTcd to. Pitta- 
PUB Raja v. Suuiya Rau . I. L. B., 8 Mad., 620 

S C. Rajah op Pittapub c. Venkata Mahipati 
8ukya . . . L. B., 12 I. A., 110 

46. Suit for prom 

perty by person having a right in ivoo capacities.-— 

J. had a right to share in a certain estate, as an heir 

to luT father, and also as an heir to her brother. 
She transferred such right by sale to H. H. sued 8,, 
who had acquired the whole estate by j)urcha8o at 
sales in execution of decrees against the other heirs of 
tf.’s brother, for share, as one of her brother’s 
heirs in such estate, and obtained a decree. XT. then 
sued A’, for J*a share as one of her father’s lieirs in 
such estate. Held that H. w’as debarred from 
bringing the second suit by tbc provisions of section 
43 of Act X of 1877. Shapkatunibsa v. Shib 
Sauai . . . . I. L. B., 4 All., 171 

47^ Civil Procedure 

Code, 1659, a. 7. — Different causes of action. — Suit 
for posaession of land.— Subsequent suit for trees.— 
In J869 P, brought a suit against liis grandmother 

K. and another person for |)ONsession of a piece of 
land which P. alleged had descended to him from 
his grandfather. In 1870 P. suetl the said K. and 
one JS. for some trees which ho also claimed by right 
of inheritance from his grandfather. Held that the 
causes of action in the two suits by P. were different, 
— riz., unlawful alienations by X. of the respective 
properties, the subject-matter of the different suits. 
Section 7, Civil Procedure Code, re<iuires that every 
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suit should include the whole of the claim aiising 
from the same cause of action ; but although the 
Civil Procedure allows of claims arising from differ- 
ent causes of action being included in the same 
plaint) there is no provision of law which makes it 
obligatory on the plaintiff to do so. Pbaoji 
Rudabji V. Exbabji Bhihbhai . 9 Bom., 267 

48. - - Separate suits 

for property acquired under one sale-deed. — Civil 
JProce^ure Code, ss. 42, 43. — J?. purchased two houses 
under the same salc-doed. Four years afterwards 
he sued for possession of one of the houses, alleging 
that he had been dispossessed by the ancestor of the 
defendant. Subsequently ho sued the same defend- 
ant for possession of the other, alleging that, at the 
time whtJii he instituted the former suit^ he had 
already been dispossessed of the house now in ques- 
tion, and by the same person. Keld that, although 
the plaiiitiff^s title to both houses rested on the title 
acquired by him under one and the same sale-deed, 
yet the cause of action — viz,, his ouster from the two 
houses on different occasions — gave rise to two se- 
parate causes of action, which he was not bound to 
join in the former suit, there being iiotliing in the 
Civil Procedure Code to comp*;! him to do so. Jardine, 
Skinner, ^ Co., v. Shama Soonduree Debia, IH W. 
M., 196 ; and Ram Sunder Saha v. Delantiey, 20 W. 
£„ 103, referred to, Kiayatullah Khan i?. Nasib 
Khan , . I. L. E., 6 All., 610 

49. - - Suit by heir after 

suit by his father for same cause of action. — A suit 
by an heir ou the same cause of action on which a 
suit was i)reviou8ly brought by his father, and for 
property which, though different, might hav e beoli in- 
cluded in that suit, is barred by section 7, Act VIII 
of 1859. SooEUJ PsBSHAD Thwaby fj. Saheb Lalju 
Tewaey 8 W. B., 25 

50. — ■' ' Civil Procedure 

Code, 1859, s. 7. — Suits for property purchased at 
different times. — A former suit for a share of property 
purchased in the name of G., one of the members of 
a joint family which elaimod it to he joint property, 
does not bar the plaintiff from suing for other of the 
family property which was bought in the name of 
Af.j’aiiother of the n^pmbers, at another time, the latter 
claim being no part of the claim arising out of the 
cause of action in respect of the property first men- 
tioned so as to come within the meaning of Ae.t VIII 
of 1859, section 7. Ramhttebt Mondttl v, Afo- 
THOOE Mohun Mokdul • 20 W, F. C., 450 

51. — — Suit for share of 

property not included in former suit because the 
permission of Government was necessary to sue . — 
The plaintiff brought a suit in 18(K) against the de- 
fendants to recover his share in the joint family pro- 
perty. The present claim, which was for a sliare in 
the rents of certain inam lands, also joint family 
property, was not included in the suit of 1860. At 
the date of the former suit the land in respect to 
which the present suit was brought was subject to 
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the provisions of Kegulation IV of 1831, and the 
Civil Courts had no jurisdiction to try the suit in 
I respect to such laud without the permission of the 
Government. It did not appetvr that the plaintiff 
h»id a])]»lied to the Government for permission to sue. 
Held that the plaintiff was not ]>rceluded by section 
7 of the Civil Procedure Code from maintaining the 
present suit. Meaning of the words “ caust? of ^u'tion ” 
discussed. Pattaeavy Mubali v. Attbimula 
Mbbali 5 Mad., 419 

52, Separate claims 

in same right . — Civil Procedure Code, 1859, s. 7. — 
Where the plaintiff claimed by right of inheritance 
for partition of one out of a number of villages left 
by his ancestor, and the longer Court dismissed the 
claim as untenable under section 7, Act VIII of 
1859, — Held that that section, though it might 
operate as a bar to any future claim by plaintiff for 
partition of the remaining villages by right of in- 
heritance, could not be held to bar the jirosent claim. 
Chob Ringu V. Bahaboob Singh . 1 Agra, 55 

53. Suits for pro* 

petty possessed under different rights, — Distinct 
causes of action.— Where a lessee in one case, after 
resuming certain rent-free lands ou behalf of his 
landlord, retained them in his own possession, and, 
ill another case, retained portions of land which he 
had obtained by way of lease, — Held that, though the 
Icssor^s title to recover was the same, the causes of 
at^tion were entirely distinct. Dooega Nath Hot 
Chowbhby V. Roy Kalbb Naeaxn Roy 

[24 W. B., 212 

54^ „ . Suits by heir to 

cancel alienations made at various times. — A widow 
of a deceased Mahomedaii alienated her husband^s 
property by two deeds to different persons at differ- 
ent times. A suit was brought by the heirs of the 
deceased, first to set aside the second alienation, and 
then a second suit to cancel the first alienation. 
Held that section 7, Act VIII of 1859, did not bar 
the second suit. The hoir^s cause of action against 
different alienees, who have acijuired possession under 
alienations made at different times and under differ- 
ent circumstances, was not one and the same, the 
question of right of succession to the deceased and 
widow's competency to alienate arising equally in 
both the cases notwithstanding. It was not obli- 
gatory on the heirs to make all the alienees parties to 
the first suit upon pain of forfeiting all future right 
of suit against them by reason of such omission* 
Jehan Bbbbb V . Saivuk Ram 

[1 Agra, F. B., 109 : Bd. 1874. 88 

55, . ■ '■ — Suit to set asido 

alienations of portions of estate, — A Hindu, whose 
share in an ancestral estate had been alienated by a 
co-proprietor, instituted simultaneously three differ- 
ent actions against the co-proprietor, and the persons 
to whom the alienations had respectively been made, 
to recover several distinct parcels of land which 
constituted his share. EM tliat as the plaintiff had 
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f)ttt one single cause of action against the co-proprie* 
tor, he ought to have brought but one suit against 
him, and either included all the alienees in this auit, 
or brought separate actions against the alienees for 
the several pieces of land in their possession, and 
caused th(* proceedings in these suits to he stayed till 
the suit against the co-proprietor was determined. 
The course? of procedure last indicated is the more 
comet course. ViTHxr v, Nabataw Dabhtjlbab 

[6 Bom., A. C., 80 

66. Civil Trocedure 

CodSy 1877 y 9, 43, — Act VIII of 1850 y 9. 7, — Suit for 
partition of portion of property, — If a person iuteu- 
tionally omit to sn(^ for any ])ortion of bis claim, the 
provisions of Beclion 4;i of Act X of 1877, as well as 
tin? provisions of section 7 of Act VII I of 1859, bar 
the institution of a second suit for the poi’tion so 
omitted ; so that whore a family property consisted 
of huids as well^ as debts, and the plaintiff at first 
fined for a partition of debts only, and then compro- 
mised and withdrew the suit without the jan’mission 
of the Court, it w'as hold that his second suit to de- 
mand a partition of the whole property was not 
maiutaiiiable. Ukha r. Daoa 

[I, L. B., 7 Bom,, 182 

67. Different cauee 

of action,~^8uit for share of undivided property.-— 
Subsequent suit for partition of whole of the pro^ 
pcW.v.— In applying the provisions of section 7 of the 
Code ol Civil Procedure, 1859, the first thing to bo 
considered is whether the cause' of action in the second 
miit is the saim* as the cause of action in the first. 
If the «*auH{} of action he the same, the secoud suit is 
bari’ed in respect of any portion of the claim omitted 
from the first suit, but not otherwise, Accordingly 
whero the plaintiff, us a member of an undivided 
Hindu family, sued for a share of a particular ]wrtion 
of the family property leaving the rest undivided, 
and his suit was rojeclod, us it bad not been brought 
for hivS whole share, it was held that the suit w'as no 
bar to a second suit to have the whole projierty 
divi<led, as the causes of action in the two suits w-ere 
entirely distinct, Kakaji bin Hanoji v. Bapuji 
BIN Madhavbav . . 8 Bom., A. C., 206 

5S. Civil Procedure 

Code, 1859 y «, 7. — Suit for partition omiitiny morU 
paged fand,9, — Subsequent suit for share of mortgaged 
/rtudif,— The plaintiffs in 18(58 sued the defendants 
for the plaintiff's share in certain undivided family 
prowrty, and did not include in their claim certain 
lands then in the possession of mortgagees, which 
lands had been mortgaged by one of the defendants 
as manager of tho family. The defendants subse- 
quently redeemed the mortgaged lands. The plain- 
tras then filed a auit to recover their share of the 
lands so redeemed, SeM that they w'ere entitled to 
maintain such suit, as the mortgaged lauds had not 
ftn actual partition at the time 

the former suit. Balkbishna Vithal v, Habi 

SHiSKA* . . . , 8B«mu,A.C,e4 
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69. — I ..I Omission of mort* 

gaged field in suit for partition. — Subsequent suit . — 
In 1861 the plaintiff brought a general partition suit 
(No. 1363) to recover his share of the family property 
in the possession of the first defendant and did not 
include in that claim a field then in the jiossession of 
a mortgagee. The field was subsequently redeemed 
by the first defendant, who again mortgaged it to tho 
second defendant. The plaintiff then filed the pre- 
sent suit to recover his sliarc in the field. The first 
Court allowed the plaintiff’s claim, hut the District 
Judge on appeal threw it out, on the ground that it 
was barred both by section 7 of the Civil Procedure 
Code, 1859, and by the “law of limitatiou.*' The 
Judge based the latter finding on certain allegations 
made by the plaintiff in suit No. 1363, and in another 
suit brouglit by him against the first defendant and the 
then mortgagee of the field, from which allegations 
the Judge inferred a separation hetw’een the plaintiff 
and the first defendant. Meld in special appeal that 
the claim was not barred by section 7 of the Civil 
Procedure Code, because the mortgaged field w as not 
available for an actual partition at the time of tho 
former suit, No. 186.3 of 1861. The true question 
for consideration in cases of this kind is whether the 
former suit was one in which tho plaintiff might have 
recovered precisely that which he seeks to recover in 
the second, and where the fonner suit is one for an 
^tual division of property, the plaintiff is not bound 
in it to ask for a diiclaration defining his right in 
jiroporty not then capable of division. Ballcriahna 
Vithal V. Mari ShankaVy 8 Bom.y A. (7., 64, follow- 
ed. Nabain Babaji Dabholkae V. Panbubang 
llAMciiANDBA Dabholkab . . 19 Bom., 148 

60, - Civil Procedure 

Code, 1882, s. 43. — Relinquishment of part of 
claim. — Suit for maintenance and .suit for a share of 
the inheritance, distinguished. — Cause of action . — 
Mlection, Doctrine of — Succession Act {X of 1865), 
s. 172, excep . — A testator bequeathed all his pro- 
perty to his nephew, in which he included the share 
of his brother’s widow in the ancestral property ; hut 
at the same time made a suitable provision for her 
maintenance and worship. The widow at first sued 
for and obtained the allowance allotted to her under 
the will, and afterwards brought a suit for a share in 
the ancestral property. Meld that, although having 
rt^gard to the doctrine of election (Succession Act, 
section 172) tho widow was precluded from again 
bringing a suit for a share of the ancestral property, 
it could not lie said that the suit was barred under 
the provisions of section 43 of the Code of Civil I^o- 
cednre, inasmuch as the two clajms were distinct, 
and indeed inconsistent, and did not arise out of the 
same cause of action. Pbahaba Dasi v. Laehi 
Nabain Mittbb . . I. L. B., 12 Calc., 00 

Suits to recover 

money misappropriated by manager of joint estate . — 
Civil Procedure Code, 1859, s, 7 . — In a suit by mem- 
bers of a Hindu family which had become separate in 
1862, to recover certain moneys said to have been mis- 
approprUtsd by the defendant while manager of the 
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joint estate, it appeared that tiie plaintiffs had previ* 
ously sued him since the separation to recover certain 
other moneys belonging to the said joint estate, also 
said to have been misappropriated by him whilo 
manager, and obtained a decree. Meld that the 
present claim should have been included in the former 
suit; and whether the omission was by mistake or 
not, it must be taken to have been relinquished, and 
under section 7 of Act VIII of 1859 could not now bo 
cnUirttiined. Oanesh Chandka Chowdhey o. Ram 
C ooMAE CiiownHBY . 3 B. Xi. R., A. C,, 266 

S. C. Radha Eishobb Debia o. Ram Coomab 
Chowbhby . * . .12 W. R., 70 

62. SuH to recover 

money misappropriated hy agent, — In a suit to 
recover certain sums of money misappropriated by 
defendant as plaintiff’s general agent, whore a similar 
suit bad been brought against the same party upon 
a like allegation as to other sums of money, — Meld 
that all the acts of misappropriation having occurred 
before plaintiff called upon defendant to render an 
account, constituted a claim arising out of one and the 
same cause of action. Mokouub Dab v. Seetctl 
I’EBSHAB 23 W. B., 418 

63. — Relinquishment 

of lands in another talook, — Civil Procedure Code^ 
ISWt s. 7 . — Where, in a former suit to set aside the 
sale of a icuuro, the plaintiff in specifying the lands 
subject k) that tenure excluded a portion of the lands 
once included therein as having been by a survey 
award included in the adjacent talook, — Meld that 
the exclusion of such land from the former suit was 
not a reliTKpiislnrient within the meaning of section 
7, Act VI 11 of 1859, so as to affect the rigl»t of the 
plaintiff to maintain a suit for the land so excluded. 
pROSUNNO CHUNBKB BAHEBJEB V. KaLLY PEESATTn 

Ghose . . . . W. B., 1864, 134 

64. Mstates in dijfhr- 

ent districts, — Civil Procedure Code, 1859 ^ s, 7 , — 
The plaintiff claimed two estates as belonging to her 
deceased husband from which she alleged she was 
dispossessed by the principal defendant and others 
edaiming under her. The estates were situated in 
different districts, A. and B. She obtained a decree 
for possession of the estate in A. In a subsequent 
suit for the estate in B. she alleged a different act of 
dispossession, but the defendants were the same. 
Meld, the cause of action in both suits was the same, 
and that as she could have proceeded under section 
12 of the Code and brought one suit for both estates 
in either A, or B., tlie suit was barred by section 7 
of the Code. JtsrooNA Dassbb Chowbeeakbe 
Bamasoobjdbbeb Dassbb Chowbhbanee 

[2 W. B., 149 

66. ^ Civil Procedure 

Code, 1877, s, 43, — Suit on mortgage of property in 
different districts. — Former suit on one portion only, 
— A,, B., C., and M. were the proprietors of a 
2 annas 13 gundas share in mouzah E., and also of a 
2 annas 13 gundas share in mouzah F., both in the 


BBUNQTTISHMENT OB OMISSION 
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—Splitting cause of action — continued, 

district of Bhagalpore. On the lOtli f^ptemb«sr 
1872 A, mortgaged a 1 anna 4 pies share of E. to 
M, On the 20th Scptcml>er 1872 A„ B„ C., and JJ, 
mortgaged their shares in E, and F,, together with 
property in the district of Tirhoot, to the plaintiff. 
On the 24th Maifh 1873 A, mortgaged his share in 
£. and F. to »7. On the 13tU NoveiulKir 1874 A, and 
B, mortgaged their shares in K. to K. On the 25th 
March 1874 J, obtained u decree on liis mortgage, 
and the iuU'rests of A. and Ji. were purchased on the 
6th January 1875 by L, On the 17th April 1874 
M,, to whom the tlrst mortgage had btiou assigned, 
obtained a decree and attaeluKl the ]>r(>perty moH- 
gaged. L. objected that he had already purchased 
the interest of A., and on the objcetioii being allowed, 

M, instituted a suit against L, for a di^claratioii of 
priority, and obtained a decree on the 9th August 
1876. In execution of this decree the j>roperty first 
mortgaged was sold on the 4tli March 1878, and after 
satisfying the mortgage a surplus of R7,064 remain- 
ed. After the institution of ilie tirst suit and before 

purchase, the jdaintiff instituted a suit upon his 
mortgage in the Tirhoot Court without having ob- 
tained leave to iiiclmle that portion of tlie mortgaged 
pro][)erty situate in the Hhagalj^orc distrit't. On tbo 
17th July 1874 a decree was made iu this suit. On 
the 17th January 1877 K. obtaini*il a decree on hia 
mortgage, and the shares of A. and B. iu E. were 
sold, and purchased on the 3rd Septemjper 1877 by 

N, The plaintiff had bis decree transferred for 
execution to tbo Bhagalpon.* Court, and he attached 
the surplus saU*, •proceeds and a 1 anna 9 gundas 
sliaro in E. This attachment was withdrawn on tbo 
objection of L., who dr(‘w out the surplus sale-pro- 
ceeds. The share pnrehasedby N. was also released 
from attachment. The plaintiff now' sued L., N., and 
the mortgagors for a declaration that his di'cree of 
the 17th July 1874 affe*cted ilui E. projierty, to re- 
cover the surplus salc-proi'ceds from L., and in ease 
the decree should not bo valid to the extent mention- 
ed, for a decree declaring Ids prior lien on the pro- 
perty in K. Meld that the cause of action htwl boon 
split. Qrish Chunder Mookerjee v. Mamessuree 
I>ehia,22 W. R., 308 ; and Kurun Singh v. Mahomed 
Fyaz Alt Khan, 10 B. L. R,, 1, followed. 

Singh v, Soodist Ball 

[L Ii. B., 7 Calc., 739 : 10 C. Ii. B., 263 

Civil Procedure 

Code, 1859, s, 7.—Mulii/ariousness.^8octwn 7 of 
Act VIII of 1859 does not bar a suit for a declara- 
tion that property in the defendant’s possession ia 
subject to the mortgsgee’s lien, on the ^ound that 
such property was part of the property mortgaged, 
and was not included in a previous suit against other 
parties for other portions of the property. In thk 
MATTER or THE PETITION OF llUBEY MOHtTN 
Pabamanick 

[14 B. li. B„ 418, note : 16 W. B„ 486 

67. -- — ^"uit to set aside 

mortgage ly Mindu widow . — Civil Procedure Code, 
1859, s, 7, — A lliudu widow executed deeds of gift 
in which her late husband’s mother, the nearest 
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reversioner, concurred. ^ After the death of the 
widow, hut in the lifetime of the mother, the next 
preHumable reversioner sued to set aside the deeds 
and for possossion. Such suit was lield to be no bar 
to a second suit by the same plaintiff to set aside 
a mortjfage by the widow and the mother of the 
deceased of a portion of the property w Inch was the 
subject of the first suit, although in that suit the 
property was described as subject to the mortgage, 
and the name of the moHgagee was mentioned. 
The true test of the application of section 7 of 
Act VIII of 1B&9 is, whether there has been a split- 
ting of the cause of action. Oolab Sincih v. 
Kvbun Kubitn Singh v. Mahomed Fyaz 

Am Khin . . . 10 B. L. R., P. C., 1 

[14 Moore’s I. A., 170, 187 

80, — Suit for declara- 

tion of lien. — Surplus sale-proceeds . — Civil Pro- 
eedure Code, 1859% s. 7. — A mortgagee brought a 
suit against the mortgagor to have a declaration of 
his lien over the mortgaged proj)ertie8, and obtained 
a decree. He afterwards In ought another suit 
against certain attaching creditors of his mortgagor, 
to have a declaration of his lien over certain surplus 
moneys in the hands of the Collector, wdio, previously 
to the institution of the first suit, had sold certain of 
the mortgaged properties free of all iiu'umhrances 
for arrears^of Government revenue. iUld that the 
second suit was uot barred under Act VIII of 1869, 
section 7. Keistodass Kundoo v. IIameant Koy 
Chowdhby 

[I. L. R., 6 Calc,, 142 : 7 C. L. R., 896 

69. ’*■ ” ■ — — — Suit for redemp- 

tion. — Omission of claim for improvemtmts and- ac- 
cretions. — Ciml Procedure Code, 1859, s. 7.-^K suit 
for redemption of land, without specification of de- 
tails, inclu<lc8 a claim for restoration of all accretions 
and improvements which it may have received while 
la the hands of the mortgagee; and if the Court 
omits to adjudicate upon part of the claim, the mort- 
gagor is not precluded, by section 7 of Act VIII of 
1859, froni bringing a second suit in respect of that 
part. Baeshihah Gangabam v. Dakkc Tuka- 
»AM 10 Bom., 369 

70. - — - Suit for overpay- 

ments to moriyagee in possession after suit to redeem. 
— Cimi Procedure Code, 1859, s. 7. — Where n mort- 
pfagor filed a suit to redeem mortgaged lands, alleg* 
lag that the mortgagees in possession had been over- 
paid, but did not, in that suit, claim to recover the 
overpayments, which were therefore not awanled to 
him, it was held that be could not recover such 
overpayments in a fresh suit brought for that pur. 
pose, as his claim was barred by section 7 of the 
Code of Civil Procedure. Baloji Tamaji Poxhab 
V. Tamanqovda bin Ghanastam Gouda 

[6 Bom., A, C., 97 

71. " ■ .i.— Suits for posses- 

qf mortgaged property. — C»Vf7 Procedure Code, 

t.4 being mortgagee in possession of five 


RBLINQUISHMBNT OR OMISSION 
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eighths of a pangu (share) of certain land — security 
for a debt of R4iOO— hypothecated his rights to M, in 
1876. In 1878, K. bought two eighths of the said 
five eighths from the mortgagor. In 1879, A', sued 
jy. claiming possession of his two eighths on payment 
of ftiOO and obtained a decree and possession there- 
of. Ptmding this suit, N, assigned his mortgage to 
M. M. was aware of the suit, and AT. was aw^are of 
the assignment when he paid 11400 into Court for N. 
In 1883, AT. bought the remaining three eighths from 
the mortgagor and sued JV. and M. to recover posses- 
sion thereof. M. pleaded that the suit was barred by 
section 43 of the Code of Civil Procedure, inasmuch 
as AT. might have recovered the five eightlis in the 
suit against N. — Meld, that this plea was bad. 
Bbauannatabi V. Khibhna 

[I. L« R., 9 Mad., 92 

72. - Civil Procedure 

Code, 1877, s. 43. — Leave to omit to sue for any re- 
medy.— First hearing of suit. — The plaintiff held a 
mortgage of certain immoveable property given to 
him by the defendant to secure the repayment of a 
loan of money with interest. The plaint stated the 
fact of the mortgage, hut prayed only for a money- 
decree, The mortgage contained a personal under- 
taking to re])ay. Plaintiff^s counsel, directly upon 
the case being called on for hearing and before the 
case had in any way been gone into, applied (under 
section 43 of Act X of 1877, Civil Procedure Code) 
for leave to reserve his remedies under the mortgage, 
taking then only a. money-decree— an application 
which, it is provided V)y that section, must be made 
“ before the first hearing.’* Meld that the applica- 
tion w'as not too late. Pestonji Bezonji t>. Ab- 
DooL llAHiMAN . . L L. R., 5 Bom., 463 

78. ' Civil Procedure 

Code, 1877% s. 43. — Res judicata. — Mekkhan Agri- 
culturists' Relief Act, XV XI of 1879. — Mortgagor . — 
Mortgagee. — Suit for account merely. — Subsequent 
suit for possession. — Where there has Wn a suit 
between an agriculturist mortgagor and his mort- 
gagee for an account merely, a subsequent suit for pos- 
session on payment of the money declared to l)e due 
is barred under either section 13 or section 43 of the 
Code of Civil Procedure. Bhait Balaji ». Habi 
Nilkanthbat , . I. L. B., 7 Bom., 377 

74. — ' ■ Civil Procedure 

Code, 1877, e. 43.— Bond for the payment of money 
hypothecating property as collateral security for 
such payment. — Omission of claim. — The obligee of 
a bond for the payment of money, j|^ypotheeating im- 
moveable property as collateral security for such pay- 
ment, sued for tlie moneys due on the bond, but omit- 
ted to claim the enforcement of his lien, and obtain- 
ed a decree only for the payment of the amount of 
the bond-debt. He subsequently sued to enforce his 
lien. Meld that, under section 43 of Act X of 1877, 
as amended by section 7 of Act XII of 1879, be could 
not be permitted to sue to enforce his lien. Gumakz 
V. Ram Padabath Lal . I. L. R., 2 AIL, 838 
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75 . Procedure 

Code, 1877, s, 43 . — Omission fo sue for one of several 
remedies, — Mortgage. — A mortpaj?(‘e had two rume- 
di«*6 in respect of the mortgagor's breach to pay the 
stipulated interest at the time fixed by the contract 
of mortgage, one being a suit on foreclosure proceed* 
ings to convert the mortgage into a sale, and the 
otlier a suit to recover his money against his debtor 
by enforcement of his lien against the mortgaged 
projx^rty. He sued for the first remedy in respect of 
such breach, omitting the second. His suit was dis- 
missed on the ground that he was not entitled to such 
remedy until the expiration of the mortgage term. He 
afterwards sued for the second remedy. Held that, 
inasmuch as the mortgagee was not at the time of 
his suing for the first remedy person entitled 
to more than one remedy,** not being ** entitled ** to 
the first but only to the second, his omission at that 
time to sue for the second remedy was not under sec- 
tion 43 of Act X of 1877 a bar to his afterwards 
suing for it. PiABl «. KiriALi Ham 

[I. li. B., 3 All., 857 

76. Civil Procedure 

Code, 1877, s. 43. — Lease hg usufructuary mort- 
gagee of mortgaged property to mortgagor, — Hypothe- 
cation of mortgaged proper ty as security for reni.-^ 
Unit for rent in Revenue Court , — Suit for enforce- 
ment of lien in Civil Court, — The usufructuary 
mortgiigeo of certain land gave a lease of it to the 
mortgagor, the latter hypothecating the land as se- 
curity for the payment of the rent. Arrears of rent 
accruing, the mortgagee sued the mortgauor tor the 
same in tlie Hevenu<* Court and obtained a decree. 
Subsequently the mortgagee sued the mortgagor in 
the Civil Court to recover tho amount of such decree 
by the sale of tlie land, claiming under the hypothe- 
cation. Held that the second suit was not barred by 
the provisions of section 43 of Act X of 1877. Ban- 
da Hasan v, Abadi Beoum . I. L. B., 4 AIL, 180 

77. Civil Procedure 

Code, 1877, s, 43 .-—Mortgage,’— Decree enforcing 
lien . — Suit against purchaser to enforce decree . — 
The obligee of a bond for the payment of money, in 
which certain property w^as mortgaged as collateral 
security, sued the obligor for the money due on such 
bond, claiming the enforcement of such mortgage. 
At the time the suit was brought such projKsrty was 
in the possession of a third person, wdio had purchased 
it at a sale in execution of a money-decree against the 
obligor of such bond. The obligee did not make the 
purchaser a defendant to the suit. He obtained a 
decree in the suit for the sale of such property. Be- 
ing resisted in bringing it to sale by the purchaser, 
he sued the purchaser to have it declared that such 
property was liable to be sold under his decree. 
Held that such second suit was not baiTcd by the 
provisions of section 43 of the Civil Procedure Code. 
Bah&aicmi Chaddhei V, Suiiju Naik 

[I. li. B., 4 AIL, 267 

73, — ' ' ' ' Civil Procedure 

Code, 1877, 43* — Lease hy usufructuary mortgagee 
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of mortgaged property to ynorigagoi , — Hypoiheea* 
lion of mortgaged property as security for rent,— 
Suit for rent in Revenue Court.— Suit for enforce- 
ment of lien in Civil Court. — The usufructuary 
mortgagee of certain latul granted a lease of such 
land to the mortgagor, tho latter hypothemting the 
land as security for the ))ayment of the rent. Ar* 
rears of rent accruing, the mortgagee sued the mort- 
gagor for the same in the Revenue Court and 
obtained a decree. Subsequently tlie mortgjigec sued 
the transferee of such land in the Civil Court to 
recover the amount of such decree by tho sale of the 
land, claiming under the hypothecation. Held, follow- 
ing Banda Hasan v. dhadi Begam, I. L. R., 4 All,, 
180, that such claiin was not barred hy the provisions 
of section 43 of Act X of 1877 ; that it could only Ix^ 
made through the medium of the Civil Court ; and 
that the shape in which it was presented wns perfectly 
regular. Imami Beg am v. Gobind Prasad 

[I. L. B., 4 AIL, 318 

79 , Omission to 

claim compensation-money, — Subsequent suit, — Civil 
Procedure Code, 1859, s. 7. — A., a Hindu widow, 
granted, without legal necessity, a mokurrari lease of 
certain mouzahs, portion of her husband's estate, to 
B. Dnriiig B*s jjossession part of the lands com- 
prised in tlxe granted mouzabs were taken up by 
iJovomment, and the compensation-money was lodged 
in the Collectorato. A, having afterwards died, the 
next heirs of A*s husband, on the 7th October 1871, 
sued B. to recover possession of the mouzahs, but not 
being aware of the facts, d^ not in that suit ('laim 
the comiiensation-money lying in the Colloctorate. 
While this suit was still pending, B., in March 1872, 
drew the compensation-money out of the Collcctoi’ate, 
The heirs, after obtaining a decree against B. for 
possession of the mouzahs, on tho 13th September 
1875 instituted a fresh suit against him to recover 
the compensation -money wrongfully drawn out by 
him from the Colloctorate. Held that the suit was 
not barred by section 7 of Act VIII of 1859. Held, 
further, that the claim of tho heirs was a proper sub- 
ject for a regular suit, and could not have been heard 
and determined in tho course of the proceedings in 
execution of the decree which they had obtained 
against B, for possession of the mouzahs. 

Ladl Bose v, Aboo Mahomed 

[1. L. B., 5 Gala, 697 

S. C. Nund Laid Bose v. Abu Sykd 

[6C.I..B,46 

80. ' Civil Procedure 

Code, 1882, s. 43. — Suit for money paid under Land 
Acquisition Act, — In l&7fi tC. sued M, on a bond, 
dated 25th Dtjceralier 1809, for 115,000, by which 
certain land in the district of South Tanjore was 
hypothecated as security for the debt, and opined a 
decree on the 6th of April 1876 for the sale of tho 
lands, which he purchaseil on the 17th August 1876 
for ltd, 000. K. then discovered that part of the land 
hypothecated, situated within the jurisdiction of the 
Subordinate Court at Knmbakonam, had been ao* 
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qiiirod by a railway conmny under the Land Acqui- 
sition Act in 1874, and that the compensation, 11460 
(claimed by M*8 mother, who sold the land to the 
company), was lodged in the treasury of Kumba- 
kouam in the name of M.^8 mother. AT. having ap- 
plied to the Subordinate Court for an order for pay- 
ment out of this sum, the Court, by order dated 28th 
February 1880, directed that the question of title to 
the money should he decided by suit. K, then sued 
Af., as the sole heir of his deceased mother, in the 
District Muiisif’s Court of Tiruvadi (where M. re- 
sided), for a declaration of right to and to recover the 
said sum of .ii4(i0. The suit was filed on the 4th 
Septemher 1880, On the 10th April 1880 M, assign- 
ed his interest in the money sued for to V., who was 
made defendant in the suit on his own application, 
and pleaded that the land having been acquired by 
the railway company in 1874, before the suit upon 
the bond was dUnl, this suit was barred by section 43 
of the Code of Civil Procedure. Held that K. not 
having known, at the date of his suit on the bond, of 
the acquisition of the land by the railway company, 
the suit was not so barred. Vknkata, ViBASAChAVA 
VArYAKOAii u. Kbishkabaux AT7AN0AB 

[I. li. B., 6 Mad., 844 

$1, — »■ — — — Civil Trocedure 

Code, 1882, e, dS.-^Bond mih alternative conditions 
for repayment of loan, — Decree for interest, — Second 
euii for farther interest — A bond provided for the 
re|tayinent of a loan W'itb interest by a siatcil time, 
lu default of payment by that time it was provided 
that the loan might be asjldedto an existing mortgage 
for a term* of years, and repaid at the end of ibo 
term, together with the mortgage-debt.* After the 
expiration of the lime ftxed for the repayment of the 
loan, the obligee suw! and obtained a decree for the 
Interest which had acorued due at the date of tlio 
suit. He now sued for the further iuterest which 
hail since liecomo due. Held that the second suit 
was not barred by section 43 of the Code of Civil 
lh:(K?etUirc, for that the first suit being for interest 
merely, and not for princijial and interest, which 
•were then both duo, the plaintiff must he taken to 
liave elected, under the bond, to add the principal 
sum to the previously o.xi8iiug mortgage-debt, in 
which case he forfeited nothing by suing meivly for 
arrears of interest as they became due. Shbi Shai- 
XABA V. Balapa Lokakba . I. Ii. B., 7 Bom., 446 

02 . ' ' - Civil Procedure 

Code, 18S2, s. 43,-~-Mulliplicily of When 

money is duo on two or more bonds at the time of 
the institution of a suit, and the Imnds appear to have 
been originally passed in respect of one claim, it is 
not incumbent upon the plaiutlfl to sue upon both 
bonds in one action. There is nothing in section 43 
of the Cixle of Civil Procedure which would justify 
this Court in going liehind the bonds to consider the 
circumstances out of which they sprung, albeit those 
ctreuinstances might themselves at the time have con- 
•tituted a cause of action, ITmied BHOt.OHAVl> v. 

JitaMita , I. la B,» 7 Bomu, 184 
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88. Suit on bond. — 

Part of decree infructuousfor vsant of jurisdiction. 
— Civil Procedure Code, 1869, e. 7. — Where a holder 
of a bond in which projierties arc hypothecated as 
security for money lent, brings a suit for the whole 
claim and ohlaius a decree, hut a part of that decree 
is infructuous for want of jurisdiction, ho is not pre- 
cluded by Act VIll of 1860, section 7, from main- 
taining a second suit to enforce such part of his claim 
(as was infructuously decreed in the first suit) against 
a third party who derives his title through the bor- 
rower 8nb8e(|U(‘nt to the date of the bond. Gbish 
CHUNDBB MoOKEBJEE V. liAMESBUUEE DaBEE 

[22 W. E., 308 

84. — — ■ — i Promissory note 

payable hy instalments . — Act IX of 1860, s. 34 . — 
When two or more instalments of a promissory note, 
payable on the face of it by instalments, are due, the 
holder of the note is not at lilierty to sue separately 
for each instalment or for some of them ; he must 
sue for all the instalments duo in one action. A 
judgment recovered in a suit for one instalment 
when others are due [is a bar to a suit subsequently 
brought for the latter, Mackintosh d. Gill 

[12 B. L. R., 87 : 20 W. B., 858 

85. Suit on instaU 

ment-hond. — Civil Procedure Code, 1869, s, 7. — 
Plaintiff sued upon an instalment-bond as each suc- 
cessive instalment fell due, and the whole of his 
claim on each instaluicnt was included in his suit. 
Ho recovered the full amount of the first instalment 
under the first decree, and a portion of the second 
instalment in execution of his second decree. He 
now sued for the uiqiaid portion of the second instal- 
ment, and for the whole of the third instalment, in- 
cluding the interest. Held that such suit was not 
affected by section 7, Act VIII of 1859. Bolaebb 

I LaIj V. Chowdubt Bunqsee 

[7 W. B., 809 

08^ Promise to pay 

balance found due on accounts stated in instalments. 
— Promissory note. — Hote of agreement in account 
hook. — In 1876 accounts were stated between Ii. and 
D., and a balance of R800 was found to be duo from 
D. to B. D. gave B. an instrument whereby he 
agreed to pay the amount of such balance in four 
annual instalments of B200. B. at the same time 
noted in his account book that such balance was ** pay- 
able in four instalments of R200 yearly.** In July 
1879 B. sued D. upon such instrument for the 
balance of the first instalment. The Court trying 
this suit refused to receive such instrument in evi- 
dence, on the ground that it was a promissory note, 
and as such was improperly stamjHid. Thereupon 
B. applied for and obtaiuctl permission to withdraw 
from the suit, wdth liberty to bring a fresh one for 
the original debt. In October 1879 B. again sued 
X>,, claiming the balance of the first and second instal- 
ments, basing his claim upon the note made by him 
in his account book. He obtained a decree in that 
suit for the amount claimed by him* In 1880 B. 
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TO SUE FOB PORTION OF CLAIM. 
— Splitting cause of action— 

again euetl I)., claiming the amount of the third in- 
stalmciitj again bashig his claim upon such note. 
Meld by Spankie, J., that the suit last mentioned 
was barred by the provisions of section 43 of Act X 
of 1877, inasmuch as B, should in the second suit 
bn)ught by him against D» have claimed the balance 
of the money found duo from jD. to him upon the 
accounts stated between them, instead of claiming 
the balance of the instalments duo. Meld by Old- 
field, J., that such suit was not so barred, the 
causes of action ihcrcin and in the former suit being 
different. Bakabsi Das u. Bhtkabi Das 

[I. li. B., 3 Aa, 717 

87. - — ' ' — ' Civil Procedure 

Codcy 1859, s. 7. — Huit to enforce claim against ra- 
ftresentaiives of deceased. — Meld that section 7 of 
Act VIll of 1 859, which barred all future suits for the 
portion omitted or relinquished, bad not the effect of 
prohibiting more than one suit to enforce satisfaction 
of a claim against the representatives of a deceased 
person. The e.rcditor liad a right to make all tho pro- 
perty of the deceased debtor in the hands of the 
8ev€»ral persons wdio might have succeeded to it liable 
for the payment of his debt, but he was not bound 
to bring his suit in such a shape as to include the 
whole of the representativtss ajid tho whole of tlu5 
property at th(^ risk of being precluded from all 
future suits. PUBUMSOOKU U. SOOBHAN 

[2 Agra, 323 

88, - ■'•■' ■ 1 .. - ., Civil Brocedure 

Code, 1877, s. 43. — Stamp Act, 1879, s. 41. — fJutg 
and penult g under Stamp Act, — Costs. — Suit to re^ 
cover amount paid. — The plaintiff in a suit on an in- 
strument not duly stamped w'as compelled to pay the 
amount of duty and penalty: the proper stamp on tho 
instrument ought to liave been paid by the defendant. 
In a suit with reference to section 41 of tho Stamp 
Act to recover the amount paid, — Meld that the plain- 
tiff could not have recovered the amount as costs of 
the former suit iu which it was i»aid, and that a 
fn‘sh suit to recover it was maintainable. Ishab 
Das V, Masud Khan . . I. L, B., 6 AIL, 70 

89, - ■ Suit under colour 

of suit for rent to try question of title. — Civil Bro» 
cedure Code, 1859, s, 7 , — Where a suit for possession 
wouUi he met by a plea in bar, the plaintiff cannot 
be permitted to have the question of title tried under 
colour of a rent suit, such a proceeding being opposed 
to the principle laid down in Act VIll of 1859, section 
7. Kam Tunoo Koloo v. Shaboda Pebshad Mul- 
LTC£. Gdlau Mahomed Shaha v, Sdaboda Pee- 
SHAD Mhllick . . . . 19 W, B,, 91 

See Datal Chand Sahot «. Nabin Chandba 
Adhikabi . 8 B. L. B., 180 : 16 W. B., 235 

90. — — ' " Suit for ahaie^ 

ment of rent. — Subsequent suit for excess of rent 
paid. — A plaintiff who has sued for and obtained a 
decree for an abatement of rent payable in respect 
of a putni held by him, may afterwards sue for a 
refund of the rent paid by him before instituting the 


OH OMISSION 

TO SUE FOB PORTION OF CLAIM. 

— Splitting cause of aotion—con^tHwed. 

suit for abatement of rent, in excess of the amount 
justly payable, notwithstanding that lie might, if ho 
had chosen, have ijieluded this claim in his suit 
for abatement of rent. Ok hoy Koomab Chutto- 
rADUYA V, Mahatap Chundkb Bahadoob 

[I. L. B., 5 Calc., 24 

91. Civil Brocedure 

Code, 1882, s, 43. — Mnkanvement of rent. Suit for, 
— Stihscquent suit for rent. — Under sections 42 and 
43 of the Civil Procedure Code, pUuntiffs must bring 
their entire claim and every vemcAly eui’orceahle in 
respect of that claim into Court at once, and if they 
fail to do that in any suit, thc^y cannot afterwards 
avail themselves of any remedy on whicli they have 
not chosen to insist in tho first suit. Suits for en- 
hanced rent, and suits for rent, are claims arising in 
respect of tho same subject-matter, and a plaintiff 
cannot be allowed, after having unsuccessfully sued 
for rent at an enhanced rate, to sue for tho original 
rent for previous years. Kdnnook Ohundbb 
Mookebjek V. Gubu Dabs Biswas 

[I. L. B., 9 Calo., 919 : 12 C. L. B., 699 

92. — — - — - Civil Brocedure 

Code, 1859, s. 7. — Suit for arrears of rent. — A suit 
for arrears of rent w'as not barred under Act VIll of 
1859, section 7, by tho fact that th(‘ plaintiff had 
split his claim, — i.e., the jumma; hut tho circumstance 
that a imrt of the jumma had been omitted would bo 
a bar to the plaintiff suing subsecpiontly for such 
part. 1*TTBSUN Gopal Paul Chowdhuy v. Poobna- 
NUND Mulliok , . .21 W, B., 272 

93* — — ; — «■ — — — - ' Suits for arrears 

of rent. — Bent for separate years. — Civil Brocedure 
Code, 1859, s. 7, — Under section 7 of Act Vlll of 
1859 it w^as held that arrears of rent for suecessive 
years are several and distinct causes of action, in 
respect of which a plaintiff may institute separate 
suits. SuTTO CuUEN Guosal V. Obhoy Nund Dosa 
[2 W. B., Act X, 31 

Ham Soondkb Sean v , Kbisuno Chundeb 
Goopto . . . . 17 W. R., 380 

Ebtsto Kinxub Pobamanzos V. 

TBBJBE . . • .24 W. B., 326 

94. ' - Suit for rent.^ 

Bent of separate successive years. — At the close of 
the Bengali year 1283, whicli was on the 11th 
of April 1877, the defendant owed to the plaintiff, 
his landlord, the rents of his liolding for the years 

1281, 1282, and 1283. The plaintiff, in the month 
of April 1878, before the close of the year 1284, insti- 
tuted a suit for the rent for 1281 only, and obtained 
a decree, On the 10th of April 1879 he instituted 
another suit for recovery of the rents for tho years 

1282, 1283, and 1284. Meld that the claim for tho 
years 1282 and 1283 was oarred under section 

of the Code of Civil Proc<idure, 1877. The eases of 
Sutto Churn Ohosal v. Obhoy Nwnd Doss, 2 W. B., 
Act B, SI ; Bam Soonder Sein v. Krishna Chun* 
der Qoopto, 17 W, B„ $80 j and Krishner Kinhwr 
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JPortmnanick v. Uamdhun Chatterje9y 24 W, iZ,, S26, 
arc overrulod by section 43 of Act X of 1877» 
Taritoil Chcndeb Mookeejee o. Pakchu Mohini 

Debta , L Xu B., 6 Calc., 791 : 8 C. L. B., 297 

See Balaji Sitaeah Natk o. Bhikaji Sotaee 
Peabhc . . . I. Ii. B., 8 Bom., 164 

96* - — Civil Procedure 

Code, X882, c, 43» — SuH for arrears of rent. — Appli- 
cation of the Civil Procedure Code to suits in Re- 
eenue Courts, — Relinquishment of part of claim . — 
The plaintiff sued under tlu* provisions of Act X of 
1859 to recover arrears of rent for the years 1287, 
12BB, and 12B9 (IB80 — 1882), aft<ir having obtained 
a decree for the rent due for the year 1286 (1879) in 
a suit instituted after the rent for tluj year 1 289 ( 1 882) 
had become due. Meld that tlie provisions of sec* 
tion 43 of the Civil Procedure Code ajiplied, and that 
the second suit was (jonscquently barred. Mad ho 
Prahash Singh v. Murli Manohar, /. L, R., 5 All., 
405, cited and approved. Taruck Chunder Mookerjee 
V. Panohu Mohitd Dehya, I. L. R., 6 Cale., 791, 
cited. Aeuibaki Naeain Kumaei o. Ragiiu Ma- 
KAiPATEo • . . I. L. B., 12 Calc., 50 

96, Civil Procedure 

Code, 1882, s. 4H.--^ Cause of aciion.’-Separate suits 

for rent due for successive years. — Petitioners tiled 
two suits in a Small Cause Court on the same day to 
recover rent due for two successive years under the 
same lease. Tbo sum of the two claims exceeded the 
pecuniai’y limit of the Court’s juvisdietiou. The suit 
tor the rent of the first year was disuiiss<*d und(*r 
aection 43 of the Code of Civil Pnaredure, on the 
ground that the claim ought to have been imdudod 
in the suit for the second year’s rent. Meld that, 
4 MI the petitioners had no intention of abandoning 
aither claim, the proja»r course was to allow them to 
withdraw l)oth suits and file a fresh suit in a compe* 
tent Court. Ajlagu v. Abuoola 

[I. Ii. R., 8 Mad., 147 

97. Suit u?aiving 

difference of esfchanye. — Civil Procedure Code, 1859, 
A. T . — An auctioTi -purchaser of a zemindari, being 
A»ntitldd to be fuiid his rents in Azeemabad ru^mes, 
and having sued for the same iu Company’s rupees 
(the former coinage being more valuable than the 
latter), his omission to sue for the difference of value 
was held to be an abandonment of claim under sec- 
tion 7, Act VIU of 1859, and to bar lus recovery of 
It in a fresh suit. Mahomed Soaduok Golbstak 
a. Foeebs . .5 W. B., Act X, 90 

93, — Civil Procedure 

Code, 1859, ss, 7 and 97. — Omission of portion of 
ehifn.--Wiihdratval of suit. — Institution of fresh 
euit including claim omitted. — Where the plaintiffs in 
a suit were i)ermitted to withdraw from the same, 
with a view to bringing a fresh suit which should 
include a portion which had been omitted of the 
claim arising out of the cause of action, and such 
fresh suit was brought, the additloiiai portion of the 


BKLINQXriSHMBNT OB OMISSION 
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—Splitting cause of action— confinneci. 

claim in that suit was not barred by section 7 of Act 
VIII of 1859. Ilahi Baehsh v. Imam Bakhsh 

[I. L. B., 1 AU., 324 

99. ' — ' — ■ Civil Procedure 

Code, 1882, s. 4S.---Act XII of 1881 (N.-W. P. 
Rent Act), s.l40. — Case struck off with liberty to 
plaintiff to bring afresh suit. — Omission to sue for 
part of claim in case struck off. — Fresh suit for 
omitted claim not barred. — A recorded co-sharer of 
a mehal sued the lumbardar for his share of the 
prafits of the mehal for the year 1280 Fasli. At the 
time of the institution of the suit, the profits for 
1287 and 1288 Fasli also w^ere due, but no claim 
w'as then made in respect of them. The suit w’as 
struck off on account of the non-appearance of the 
jiarties under section 140 of Act XII of 1881 (N.- 
W. P. Bent Act), with leave to the plaintiff to bring 
a fresh suit. Subsequently the plaintiff brought a suit 
against the same defendant for his share of the 
profits of the mehal for 1287 and 1288 Fasli. Meld 
that the suit was not barred by the provisions of 
section 43 of the Civil Procedure Code. Mul- 
ohaed V. Bhikaei Dabs. I. L. B., 7 All., 624 
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BBMAWD ^coiUinwd, 

1. POWER OF REMAND. 

Appellate Court, Power o£l— • 

Power of Court of Special Appeal, — Irregular or- 
der. — Cioil Procedure Code, 1859, ss. S31, 354, 855, 
— A Court of Special Appeal has, indirectly, the same 
powers as are vested in a Court of Regular Appeal by 
sections 351, 354, and 355, Act VIII of 1859, in re- 
spect to a wrong order passed by a lower Appellate 
Court. WuzBBB Ali V. Kaleb Coomab Chuckee- 
BUTTY 11 W. K., 228 

Contra, section 364 relating to trial of additional 
issues, is only applicable to regular appeals. Kb- 
BUL Kishbk Mozoomdab V. Ambala 

[7 W. K., 326 

Kali Kbibto Taoobb «. Judoo Lall Mullick 

[24 W. B., 20 

2. , Special appeal.--^ 

Act Pill of 1859, ss, 851, 354, and 353. — In a suit 
on a bond executed under a inooktearnamah, which 
was not produced, the Court of first instance admit- 
ted secondary evidence of it, and decreed the suit. In 
B])ccial ajipeal, the High Cotirt was of opinion that 
the secondary evidence had been improperly admitted, 
and, therefore, the decree in the plaintiff’s favour 
could not stand. U])on this it was c()ntende<l that 
the suit sliould be dismissed, as the Court hearing a 
case in special appeal had no power, under such cir- 
cumstances, either to remand the case or to call for 
additit)nal evidence. Held that, although the powers 
conferred by sections 351, 354, and 356 of Act VIII 
of 1850 on tlie Coui’t of Regular Api)(?al are not 
directly given to the Court of Special Appeal, yet the 
Court, when it found the order of a lower Apixdlate 
Court was wrong, could point out the error and 
direct the lower A])pellate Court to make such order 
Rs would rectify the em>r. Azub Alt v. Kali 
KuMAE CllUOKBHBUTTY . 2 B. Ii. E., A. C., 315 

3. Remand order . — 

Cieil Procedure Code (Act X of 1877), a. 562.— Kn 
Appellate Court has no power to remand a case ex- 
cept under the provisions of section 5(12 of the Code 
of Civil Procedure. Mudun Mohujt 1*oi)DAb v. 
Bhaggomanto Podbab . I. L, E., 8 Calc,, 028 

4. Local invesiiga- 

twu.—An Appellate Court is not competent to re- 
mand a case for re-trial after a local investigation. 
Jeebun Kibsbn Rot v, Dwaekanath Rot 
Chowbhet . . , W. E., 1864, 863 

2. GROUND FOR REMAND, 

6. Error In law,— Ch// Procedure 

Code, 1859, s, 372. — To justify a remand it must be 
shown that the lower Court has committed some 
error in law, or that the case comes in some other 
way within the terms of section 372, Civil Procedure 
Code. Hbeibh Chunbbe Shaha v, Hubihh , 
Chukdeb Paul . , . 25 W. E., 325 | 

Erroneous decU 

tion of first Court, — CitJi7 Procedure Code, 


EBMA1711 — continued. 

2, GROUND FOR RKMAND-cofi«iif#E<f. 

I Error in law— 

s, 354. Where a Sulsirdinate Judge’s decision in an* 
peal was not a right decision (his orders having been 
impossible of execution), the District Judge was hehl 
to have been emiwwered, under Act Vlll of 1869, 
section 354, (to send the case back, after fixing an 
issue, for a finding. Umee Alt v. Mvmz/lv Ali 

[23 W. K., 847 

7, Decision given when Court 

was closed.— The fact ibat the decision of the 
Court of first instance was passed on a day wdien the 
Court was closed does not necessitate the lower Ap- 
pellate Court remanding the cose. Waebish AllT 
V, Lalla Ram Sauayb , . l Hay, 197 

8, Undervaluation of suit— /Vi?- 

empfion auit. — Where a pre-emption suit was valued 
at R31, thongli the consideration was R2,000, the 
High Court, in special appeal, refnscKl to remand the 
case to enable plaintiff to makeup the deficient stamp 
duty. Mevva Lall e, Beiiabee Lall 

[14W.B.,195 

9, ^ — Addition of parties.— 

iion of applienfion to make intervenor a party. 
Act A' of 1859, a, 77. — Where a Deputy Collector 
rejects an apj)lieation by a third party to intervene 
under section 77, ict X of 1859, a Judge has m 
jurisdiebion on that party’s aijpeal to remand tho 
case to the Deputy Collector for re-trial, with direc- 
tions to make tlic intervenor a j>arty. Khondbaii 
KE yABTOOLLAH V. MaUOMKI) KaBBL 

[9 W,B,346 

. ; ~~ — Question aa to pa- 

lidilg of ahemtUon.— Improper remand hy Appellate 
CouH.—M, a Hindu widow, executed a deed of usu- 
fructuary mortgage iu J.*a favour, the i)roperty hypo- 
thecated being the 8e))arate property of her husbaml 
in which she only had a life interest. On the latter 
mutation of names, B. objected that Ijo 
was in proj)rietary possesHion under a deed of gift 
executed by M., and the objection was allowed. In 
virtue of a clause in fbe deed of mortgjige that, in 
case any deraand was made in respect of tho property 
within the mortgage term, the mortgagee was enti- 
tled to sue fur tho mortgage-money notwithstanding 
the term had not expired. ,/. sued to recover tim 
moniy by tlie saU; of the hyfjothecated property. B., 
in adtUtion to an objection to the validity of the 
mortgage bused on the deed of gift, pleaded that it 
was invalid under Hindu law, as against him, tho 
next reversioner to the property, there being no legal 
necessity for the alienation. ‘Tlie lower Appellate 
Court held that the mortgage was valid as against the 
deed of gift, bjit invalid as against the next rever- 
sioner. Findi ng that B. was not the next reversioner 
it remanded the case to the Court of first instance, with 
instructions to make certain persons who had applied 
to that Cf>urt to be made parties to the suit, on the 
ground that tht 7 were the nearest heirs to Jf.’s 
deceased husband, but whose application that Court 
had rejected, defendants in the suit, as also any other 
persons who might claim to be near heirs, and to 
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WBMhTSrD-^continued. 

2 . GROUND FOR REMAND— tfon^wiwd. 
Addition of parties — continv^d, 

detennine as botween them who was the next rever- 
sioner, and to farther determine whether such next 
reversioner had relinquished his rights in favour of 5., 
and wliether the validity of the mortgage could be 
questioned on the ground that if., having only a limit* 
ed interest, had alienated for an indefinite period. It 
was held that the suit was improperly remanded, and 
the Court decreed J*b claim in respect of the property. 
B0XiaKi Singh n. Jki Kibhbn Das . 7 If. W., 203 

Order of remand. 

Civil Procedure Code (XIV of 1882), ss, 562, 
$64, and 566, — Addition of neeeseary parties not a 
ground for remand on a first appeal. — Where a 
Court of first appeal remanded a case to the Court of 
first instance for the addition of all necessary parties, 
and at the same time decided an issue ns to the 
merits, and it appcart?d that the Court of first in- 
stance had not disposi^l of the case ** on a preliminary 
point, so as to exclude any evidence of fact which 
appeared to the Appfdlate Court essential to the 
determination of the rights of the parties,” — Held, 
first, that, on au appeal fi'om the order of remand, 
the decision on the merits, on which the order of re- 
mand was not based, was not before the High Court 
on appeal ; and, further, that the order of remand was 
unsustainable under sections 502 and 564 of the Civil 
Procedure Code (Act XIV of 1882), which are strict- 
ly blnditig oivall Courts of first appeal. The proper 
course for the lower Appellate Court wotild have been 
to join the parlies whom it found to he nccossary, 
an^ then to raise the proper issues as hetwoeii the 
plaintiff and tluwe parties, and, if necessary, to refer 
the issues to the Coui't of first instance for trial 
under section 566. Gakksii Duibaji Jotbkab v, 
BhIKAJI KBISHNA JuVKBAti 

[1. li. H., 10 Bom., 888 

12. Examinatioii of witnesa.— 

Application to haoe witness examined, — Omission 
to make order, — ^Where in the first Court the defend- 
ant api)lieJ for a witness U) he examined, but no order 
was made on the subject, and on the case coming 
up on apiwal, the Appellate Court, on its n<»tice being 
called to the omission, remanded the case to the 1ow(t 
Court to entertain the application, — Held that there 
was nothing illegal in such a remand, though the re- 
mand sections of Act VI 11 of 1859 did not expressly 
apply to it. Donomalke Chitiin Mvtkr v. Hakiz- 
UHDBBN . 13 B. It. R., 247, note : 12 W. B., 817 

18 , Pefnsal to sum- 

moH witnesses. — If a defendant’s case is not closed, ho 
has a right to have his witnesses summoned and to 
get au op)>ortuuity of producing them if he can do 
to in time. Where such right \va8 refused to a 
defendant by the first Court, and his objection on 
that scori'i was not noticed by the lower ApiwUate 
Court, the High CJoiirt, on special appeal, remanded the 
east? for a fresh hearing. Bbojo Nath MookHOPA- 
u Pboxap Cevnhbb Thaboob 

[22 W. E„286 


REMAND— eoafiftatd. 

2. GROUND FOR REMAND—con^iuiisd. 

Examination of witness— -con^inasd. 

14. — Insufficient 

examination of witness, — Pad legal advice, — Where 
the oral evidence taken fell short of the requirements 
of the Evidence Act, section 63, only because the 
witnesses were not properly questioned, the High 
Court, on special appeal, held it to he unjust to let 
the plaintiff suffer on account of the inefficiency of 
his legal adviser, and so remanded the case for 
re-trial. Loohfn Singh v, Hbt Narain 

[24 W. B., 232 

15. Iiocal inquiry. Order for.— 

Civil Procedure Code, 1859, ss, 351, 354, — Further 
evidence, — A .Tudge on appeal in a suit to open roads 
leading to a kotee, expressing an opinion that the 
facts had not been sufficiently ascertained, directed a 
further local inquiry to be made, and remanded the 
case to the lower Court to he again decided there 
after such local inquiry. Held that he had no au- 
thority upon such a ground to remand the case for 
ro-decision, there being no suggestion under Act VllI 
of 1859, section 351, that the lower Court had erro- 
neously decided a preliminary point excluding evi- 
dence, and the reference not being of an issue framed 
by the Appellate Court under section 364. Nunho- 
OOOMAB BANNBEJEB V , BaBRY 

[Marsh,, 121; 1 Hay, 200 

10. — Necessity of further evi- 

dence, — Civil Procedure Code, 1859, ss. Sol, 352. 
—^Cases heard together.— ^Qumre, — Whether, under 
sections 351 and 352, Act VIII of 1859, when several 
cases are tried together, remand can be allowed 
for a new trial, on the ground that the plaintiff’s 
evidence had not been completely hoard, and that it 
was an error in the Court Ixdow to determine all the 
cases at once. Snadhkn v. Todd, Finlay, & Co. 

[7 W. B., 313 

17. — . Defect in pleadings,— J«m- 

diction, — When it did not appear on the face of the 
pleadings, or on the evidence, under what kind of 
hastu the land in dispute fell, and no ])lca to the ju- 
risdiction of the Court under Act X of 1859 had been 
taken in the Courts below, the High Court would not 
remand the case to inquire under whu h class of hastu 
land the subject-matter of the suit fell, nor entertain 
the point of jurisdiction on appeal. Naimuhda Jow- 
WABDAB V , Moncbikfp . 3 B. L. R., A. C., 283 

S. C. Nymooddbe Joabhab v. Moncribff 

[12 W. B., 140 

18. Defect in plaint.— C*ei7 Pro- 

cedure Code, 1859, s, 554.— Where there is a defect 
in the allegations in a plaint and the subjtH't-matter of 
the absent allegation has not Iwon tried in the Court 
below, the proper course is for the Judge to frame 
au issue, and refer it to the lower Court for trial 
under Act;VlII of 1869, section 354. Kassbenauth 
Moob V. Rkbjookisba . Marsh., 198 : 1 Hay, 407 

19. Omission to settle issues.— 

Pemand for Where no issues have been 
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Settled in a suit, the High Court will remand the 
case tor re- trial. Jogeshitb Rab v, Doolun Rab 

[2 N. W., 183 

20. Omission to raise material 

issue. — Suit for arrears of rent, — Parties* — A case 
was remanded for re-trial on its merits because it was 
found, on special appeal, that material error had been 
committed in consequence of the omission on the 
part of the lower Appellate Court to frame issues 
between the parties, — the suit being for arrears 
of rent, the issue inter alia whether the plaintiffs, who 
were shareholders with others, were entitled to claim 
the fraction of the rent for wdiich they sued. Shbo 
Sahoy Singh v, Bbchttk Singh . 22 W. B., 31 

21. Improper demand 

hy Appellate Court, — Raising fresh issues. — A, sued 
to eject a ryot on the ground of his holding over 
after the term of his pottah had expired. The ryot 
denied tliat he hod ever held under a pottah from A., 
and alleged that the joto belonged to B. Plaintiff^s 
allegations were found to be false, and his suit was 
dismissed. The lower Appellate Court directed B. to 
be made a defendant, and remanded the suit to have 
the i|uestioii of ownershij) tried between A. and i?., 
at the same time agreeing with the Court of first 
insttincc that the alh'gations in the plaint were false. 
Held that the lower Appellate Court should have 
dismissed the case, and was wrong in so remanding 
it. Per CtTN NiN GUAM, J. — The right of framing new 
issues arises where the issues framed are insuflicient 
to dispose of the matters raised in the ])lnini. Ram 
Vhun Khan v. Maradhun Furamanik, 9 B. L. ii., 
107, note : 12 W. R., 401, cited and distinguished. 

Dabs Mungul v. Bilash monk y Dahshk 

[1 C. Ii. B., 416 

22. Baising fresh issues. — Ap- | 

peltate Court. — Reference of issues for trial. — An 
Appellate Court cannot remand a case for trial with 
instructions to frame new issues. It may refer any 
issues for trial by the lower Court, whose finding 
and cvid<mce are to be returned to the Appellate 
Court for a final decision. Chtjnheknath Suema 
V. Romanath Suema . . 1 W, B., 69 

23. ' ' - " ' Appellate Court. 

’^Defective or insufficient issues. — Where no preli- 
minary point has been wrongly decided by tbo Court 
of first instance, and no evidence bas been excluded, 
and the Appellate Court considers the issues, never- 
theless, to have been defective or insufficient, it is 
tbe duty of the latter not to remand the case, but to 
rc-sottle the issues and to deteriiiine the case itself. 
FuXIEHOOLLAH V. OOHHANISSA BiHEB 

[14 W. K., 69 

24. " - — Trial on errone- 

cus issues. — Appellate Court. — Where the Munsif, 
acting erroneously, forced the plaintiffs to amend 
their pliunt, and, in conseciuencc of that amendment, 
the Munsif also amended the issues and tried the 
fuit on an entirely erroneous issue, the Judge of the 
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Baisizig foesh iesues — continued, 

lower Apptdlate Court, as a Court of Equity, should, 
of his owm motiou, have sent the case back to the 
Munsif, directing him to try it on its merits, and 
pointing out t|iat he Inul taken a WTong view of the 
law. Queu Peabhad Roy v. Ras Mohitn Mukho- 
PADHYA . . , , 1C.I,.B.,431 

25. " ■ - Illegal remand*^ 

Civil Procedure Code, 1859, s, 334. — In a suit for a 
declaration of plaintiff’s title to and possession of a 
share of certain property, she alleged that her title was 
derived by purchase from one R., wlio held under a 
deed of gift from T„ the wife of the original holder. 
Defendants’ case was that their title was derived 
from the throe grandsons of one R. K. by his daugh- 
ter C. The first Court dismissed the suit, consider* 
ing that the defendants* title was proved, and that 
T. was not competent to dispose of the property by 
gift to plaintiff’s vendor. The lower Appellate 
Court, finding that it w-as not satisfactorily provtjd 
that the defendants’ alleged tliree vendors were really 
the daughter’s sons of R. K., remanded the case for 
a finding on that issue. Meld, with reference to sec- 
tion 354, Act VIII of 1859, that the order of remand 
was illegal. Uueosoonduebb Dkbta v. Unno 
P ooENA Dbbia . . , liw. B., 650 

26. — BismlBsal of case on point 

not arising.— under s. 230, Civil Procedure 
Code, 1859, — Where a lower Api)uUatc Court found 
that a suit falling substantially under section 230, 
Act VIIl of 1859, which had hcH*n received and num- 
bered as such, had been suhsequently dismissed by 
the Court of first instance upon a point which did 
not properly arise under that section, — II eM that it 
should have remanded the case to the first Court for 
trial and decision under that section. Sabir Khak 
V. Ram Lvckhbb Chowbubain . 10 W. B., 438 

27. - — Bemand for further evi- 

dence. — Civil Procedure Code, 1859, ss. 352, 354 . — - 
Meld by JACKSON, J. (whose opinion jn’evailed), that 
where a lower Appellate Court is of o]>luiou that fur- 
ther evidence should he tahtm, it may take such evi- 
dence itself, or require the first Court to do so, but it 
is not competent to remand a ease for a Be<H)nd deci- 
sion upon any of the issues, such a course being 
forbidden by section 352, Act VIIl of 1859. Meld 
by Mabkby, j. (dissenting), that a lower Appellate 
Court has power, under section 354, to send bac'k a 
case for trial upon an issue not satisfactorily tried by 
the Court of first instance. Umbika CntJEN MuN- 
DHL V. Ramhhun Mohueeie . U W, B., 85 

28. Bemand for re-trial on par- 

ticular \BBMe.--‘Improper remand . — Civil Prooe* 
dure Code, 1877, ss, 502, 56$, 567. — Decision bif 
lower Court on the merits. — A decnjc in a suit having 
beem passed on the merits by the Court of first 
iusUnce, the Court of Appeal, being of ojunion tlmt 
an issue not tried by tbe former Court ought to have 
l>een tried, reversed the decree, and, under section 6(>2 
of the Civil Procedure Code, remanded the case for 
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2. GROUND FOR REMAN 

Bemand for re*trial on particular lasue 

--^eonUnued, 

trial upon that issuo. Held that the order reversing 
the decree and remanding the case fur trial of the 
iiwue was improper, and that the proper couree for 
the Appellate Court to have taken was that laid down 
by sections 560 and 667 of the Code. Mokukb Lal 
«. Hcbbxjllubu Nabain 8imqb . 12 C« L. B., 126 

29. Obscurity in judgment.— 

AJfirming judgment of lower Court. — Where an 
Appellate Court has considered a case and come to the 
same conclusion as the Court of first instance, occa- 
sional obscurity in the judgment of the former does 
not constitute a pro|>er ground for a remand. Rbojo 
Nath Sbn v, Boobja Kabt Buk . 26 W. B., 276 

30 . Omission to try ground of 

appeal talcien. — Uetiew of judgment. a 
gnmnd of appotil sUited in the written nicinoran- 
dum is not aliu<led to when tlio a|)})eal comes on for 
hearing, the Court is not at fault if no decision is 
pissed upon it. If, liavlng had his attention called 
to it, a Judge fails to decide such point, the 
proper course for the parties aggrieved is to ask him 
to review his judgment. In neither case is the 
omismon ground for remand on appeal. ynsooF 
Ali Chowdury 0. Ftzoomisba Khatook Chow- 
»hbai» 15 W. B„ 206 

31 . Omission to decide point 

raised. — /«<»«<?, though triflingt left undecided. — 
Where the lowcjr Courts have come to no decision on 
a p)int raised, the plaintiff in special appeal has a 
right to a remand for tlie point to be tried, even 
though very trifling. Mulliok Amanut Ai.i v. Uk- 
XOO Pasbb . . . . 26 W. B., 140 

32. Improper reception of evi- 

dence by lower Court. — Ground for dedsioUf 
Coneideration of — On second appeal, the High Court 
lias, generally speaking, no right t.o look at the evi- 
dence to decide whether the remaining evidence, in a 
ease other than that which has been improperly ad- 
mitted, is sufficient to warrsnt the finding of the 
Court Iwlow. The only cases which can be, with 
propriety, disposed of under such circmnatance.s 
‘ without a remand, are those where, indepeiideiitly of 
the evidence improperly admitted, the lower Court 
has upimrently arrivenl at its conclusions upon other 
grounds. Wohks Chundkb Chattkrjek v. Chon- 
UKB Chuen Hoy Chowourt 

[I. L. B., 7 Calc., 293 

33. Mistake in admitting or re- 

jecting evidence.— Arror affecting merits . — An 
act dom* by a party with the view of defeating a claim 
made against him does not estop him from disputing 
afterwanls the >*aUdity of Uiat act. Bykttnt Nath 
Bsk V, Goboulla Siboab . 24 W. B., 392 

84. Omission to consider evi- 

dence. — CSvil Procedure Code^ 1859 ^ s. 372, — When 
iin|K»rtaut evidence has not htH)n carefully examined 
by the Judge in the lower Court, the Appellate Court 


BEMAND— eonfmtied. 

2. GhOUND FOR REMAND— 

Omission to consider evidence— 

will, on special appeal, rcinacd the suit under section 
372 of Act VIII of 1859. Dkgitmbeb Dosbeb «. 
Kibsen Dhxtb Nunpy . ITnd. Jur., N. S., 35 

35 , Omission to decide material 

issue,— Decree based on point not in issue. — The 
lower Appellate (’ourt not having decided material 
issues and having based its decree on a document not 
recorded in the case, the decree was reversed, and the 
ease remanded for a fresh decision on the merits. 
Nichhabhai Pbagji 0. lS8B Khan Haji Abdttll 
Khan . . 2 Bom., 313 : 2nd Ed., 267 

Dalpat Singh x. Nanabhai 

[2 Bom., 323 : 2nd Ed., 306 

Bai Vijkob X. Fakiubhai 

[2 Bom., 335 : 2nd Ed., 817 

Chandeabhagabhai r. Kashinath Vithal 

[2 Bom., 341 : 2nd Ed., 323 

Balaji Vishvanath .Toshi V. 1)11 abma 

[2 Bom., 385 : 2nd Ed., 363 
Lttoheb Ram x. Mahani Ram . 1 Agra, 10 
Gooljbhan V. Bhnno , . 1 Agra, 262 

Shama Nitnd V. Ramatatab Pandry 

[1 Agra, Bev., 1 
Sajan V. Roop Ram . . 2 Agra, 61 

Shiam Lall V. Nabain Dabs . 2 Agra, 106 
Shadeb Ram v. Surma , . 2 Agra, 110 

Lutohmun V. JoGUL Kishobe . 3 Agra, 99 

Muhammad valad Abdub Mubna v. Ibrahim 
valad Haban . 3 Bom., A. O., 160 

Pauvati V. BiiiKU . 4 Bom., A, C„ 25 

Ajubam Man IRA m v. Kusaji 

[4 Bom., A. Ch 43 

Goluck Chundbb Dutt v. Anunt Kishorr 
Gossain . . . .25 W. B., 88 

33, . — Civil Procedure 

Code, — After a case is closed in the lower Court and 
is brought up on apjHJal to the superior Court, 
it cannot be remanded for re-trial on fresh evidence, 
on the ground that the Judge below failed to try 
one of the issues. The Court of Appeal is hound, 
under section 353, Act VUI of 1859, to decide the 
case itself. Fuzsslun Bbebbe v. Omdah Bebbbb 

[10 W, B., 469 

37 , Omission to try issue.— 

Reversal of finding on first issue,^ Omission to de^ 
cide second issue. — The finding of the Court below 
on the first issue being reversed, the suit was re- 
manded for trial of the second issue, the Judge 
having omitted to determine that, and tho defendant 
not having given the evidence upon it, in consequence 
of the first issue being found for him on the evi- 
dence given by the plaintiff. Maoanbhai Hbm- 
CHAND X. MANOHABUAI KaLLIANOHAND 

[3 Bomu, O. C., 79 
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OmisBion to try issue — continued. 

88. Civil Procedure 

Code^ 1S59, ss. 351, 352. — In remanding a case to a 
Court of first instance for the trial of an issue which 
that Court had Ixien dirc(!ted to try, but had not 
triecl, a Judge was hold to have acted wdth strict 
propriety and in coiiforinity with tlio provisions of 
sections 351 and 352, Act VIII of 1859. Ham 
Chand Mookbbjbb V. Eambbbb Dkbba 

tlO W. B., 238 

89. " ■ '■ '■ — Finding on iseues 

framed. — The High Court will not in a special appeal 
remand the case where there has been a distinct thul- 
ing by the District Judge on the only issue framed 
by him, though he may have omitted Ui hiid on 
another issue raised before the Muusiff, but not 
called for by either party on appeal. MoTi Bhao Van 
V. Uabjiyan Gijudhitbdas 

[2 Bom., 84 : 2 iid Ed., 82 

40 . — — ' ■ Civil Procedure 

Code, 1859, s. 352, — Where the lower Court had 
decided a cJ4se on the merits, and tin? Ai)pellate Court 
did not lind that there liad been any omission to try 
any issue or determine any (juestiori essential to the 
decision of the case on the merits, or that further 
evidence was necessary to enable it to det(a*minc any 
such issue or (juestion, — Held, the Apjiellate Court 
was in error in remanding the case under section 352 
for a fi*esh trial. Mahbsu CHUHnBA Das v. Ma- 
DUAB Chandra Sthdah 

[2 B. Ii. E., S. N., 13 : 10 W. E., 388 

41 . Insufficiency of evidence for 

decision of material issue. — Civil Procedure 
Code, 1859, ss. 351, 354. — Where there is no siifficient 
evidence before the Appellate Court for the disposal 
of an issue which is material to the determination of 
the suit, the proper course to be folloxKlis to rc- 
inaiid the case under section 354, and not under sec- 
tion 351. Rah Peusuad v, Kishna 

[3 Agra, 146 

42. Civil Procedure 

Code, 1859, s. 354 . — Where an Apj)ellat<; Court finds 
that there is no evidence upon the record to eiiahU* it 
to decide a question at issue Ixjtweeu the parti<*s, 
and remands the case under section 354 of the Code 
for tulditional evidence, it ought to re{|uirc such evi- 
dence with the finding of the first Court to he sent up 
to it for decision, Shumboo Cuundkb Sitrnokar 
V . Rubsick Chundeb CHUNa . 16 W. E., 346 

4t8. - — Jbsence of evi- 

dence on material issues. — The Iowct Aj>pellatc 
Court has no power to remand a case, which has come 
before it on appeal, to the Court of first instance for 
a second trial, except where the first Court lias decided 
the case upon a preliminary issue in such a way 
as to cause an absence of material evidence hearing 
upon the issues on the merits Ijctween tht; parties. 
Lalla Shoobh Nabain V , WiTBSiNon Narain 

[20 W. E., 148 


EEMANl) — continued. 

2. GROUND FOR REMAND— coaftnttsd. 

44 . — ^ Case decided on prelimi- 

nary point. — If earing on entire, evidence. — Whore 
all the evid(*uce has been taken and the case decided 
on a preliminary point, no remand should be made. 
Rama Koeb v. Lalla Dhctowan Lall 

[22 W. E., 

45 , Point not raised in Court 

below. — Suffictencif of evidence for decision. — The 
Appellate Court will not riunand a case for re-triJil on 
a point not raiseil in Uio C»airt below if the evidence 
already recorded is sufficient to enable tl»e Appellat(3 
Court itself to decide the point. H arid as Pitrsho- 

TAM V. GAMfiLB . . . .12 Bom,, 23 

40 , Decision on sufficient evi- 

dence. — Appellate Court. — Improper remand. — A 
case slmuld not be remanded when the Appellate 
C«>nrt is of opinion that the lower Cmirt cannot pro- 
j)erly come to a different decision upon th(3 (widence 
than that to which it, has aln'udy come. liONOMALBB 
CnUBN MVTKB V. ShOBOOP rioOTAlT 

[14 W.E.,60 

47 , Decision on preliminary 

"point.— Appf^Uate Court having all the evidence 
before it. — Where a lowi^r A])i>ellate Court has before 
it all the evidence which the ]«irtu‘s wish to adduca* 
and decidt'S upon a preliminary |)oint (e.g., the gctiu* 
ineness of a |M>ttah), ii has iu> authority to remand 
the case, but should itself try it. Ram. Joy Srin 
V. Nundo Moyek Dabba . , 10 W. E., 874 

j 43 . Decision on one issue out of 

1 xnSLny.— Decision after hearing all the evidence . — 
CivU Procedure Code, 1882, ss. 532, 535, 553.-^ Illegal 
order of remand. — A District Muusif having taken all 
the evidence offered on tin? issuos in a suit, disposed 
of the suit upon his fiinlitig on one of the issues with- 
out deciding the rest. On appeal the Distrief. Judge 
reversed the decree and niinandejl the suit for tlje 
trial of the issues left untried. Held that, under sec- 
tion 5G2 of the Code of Civil Proeedure, the order of 
remand was illegal. Amma v. ICunhunni 

[I. L. E., 9 Mad., 366 

49, — Omission to decide on point 
for decision. — The District Judge not 1 lav i ng eorrm 
to any positive finding in his deerec on the* junrit for 
decision laid down by Idmscif on a]>peal, the suitwa* 
remanded for a trial on the merits. Ramdas .Sa- 
KHABLAL V. GANaAJ)HAR KAOlirNATlT DONORB 

[2 Bom., 186 : 2nd Ed., 178 

50. Order of execution on In- 

sufficient evidence. — Dntg of Appellate Court, 
— When a lower Court, on insufficient e.vide,ncc of a 
diicrco having been kept in force, orders C3xecutioii, 
the A])pcllate Court should not summarily reverse the 
order, but should remit the cas<‘, that tlm decree- 
holder may give further prf)of of the fact. Nibkvnt 

1 CntJCBiiEJuuTTY V. Hit ISO Nabain Koonwar 

[8 W. E., 276 

- Omission to decide on merits 
^ of case. — Suit dismissed on preliminarg point , — 

*7 8 
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Omission to decide on merits of case— • 

continued, 

iPower to decide case ifrevereed on that point on tip- 
peah-^Uemand , — When a Court of first instance, 
after taking ovideucc, dismiases a suit upon a prelimi- 
nary objection without giving a decision upon the 
merits of the case, and the decree is reversed on ap- 
jxsal, the Court of Appeal, if it considers the evidence 
on record siifBcient, may decide the case, and is not 
iMiiud to rcruund it for trial under section 6(»2 of the 
Civil; Procedure Code, 1877. Bandi Subbatita 
Madalapalli Subsikna . I. Ii. B., 8 Mad., 06 

— Decision by lower Court on 

preliminary point—Cii;*'/ Procedure Code, 1850, 
s. 851 . — An Appellate Court is not justificsd in send- 
ing hack a case for rc-trial undtii* section 351 of the 
Cod(^ of Civil l^roctidtire, merely bo(;ausc the lower 
Court has disj>osc<l of it upon a preliminary point, 
unless such jioint has been so disposed of as to ex- 
clude evidence of fact wdiudi appears to tho Appellate 
Court tiSMciitial to the rights of the parties. Jooo- 
MAYA Debia V, Ramchunoea Chaitebjek 

[IOW.B.,378 

63 , Evidence insuffioient for 

decision on merits. — Decision in favour of suit 
proceeding, Heversiug lower Coarf a.— T ho judge, 
after ilisposing of th<^ case oil the only point on which 
tho Muusif had dtujided, — viz,, whether there was a 
cause of acl»<in, — and having satisfied himself that 
U>ero was not sufiiciimt evidence on the record to en- 
able Idm to pass a proper decision upon tho merits, 
was held clearly right in remanding tho ease to the 
Munsif. Hrommo Moybu Dubia v, Koomodinee 
Kattt Baneiueb. Buboda Kant Banebjeb v, 
Koohuiuneb Kant Banebjee . 17 W. B„ 466 

64, Evidence sufElcient, but fur- 

ther inquiry necessary.— of issue 
for trial, — Cioil Procedure Code, 1850, s. 354. — 
Hoction 851, Act VIII of 1859, is mount for those 
cases in vvhi<’ha lower Court has disposed of a ease on 
a pimdy piidiuiinary point. When abundant ovidene< 
has been taken, if the lower Ai>i>eUate Court think 
any further iiupiiry necessary, the pro))er course is 
not to remaml the ease to the low'er Court, but U) 
frame an issue, and to refer the same to the lower 
Court for trial under stfcbion 354. Ram Chundeb 
Goopxa V, Bhaoessub 

[W. B., 1864, 367 
Lall Doobst V, HiTBflonoY Ball 

[W, B., 1864. 861 

HtTBEENABAXN GOSSAIN V, SUMBHOONATU MUN- 

bbe 1 W. B., 6 

Hebbikosiua e. BTErnsNSOir . 1 W. B., 298 
V. Osman Biswas , • 25 W. B„ 36 

UUNGO ClIUNDEE BaNBBJEB V, CHITNBBB NaTH 

CHUCEHliBUTTY . . • 26 W. B.» 47 

«• X'BBESTI MABOMBO 

£26W.B.,284 
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2, GROUND FOR REMAND — continued, 

66, Preliminary issue as to right 

to bring suit. — Remand for trial on merits , — 
Where a suit for rent was decided and dismissed by 
the lower Court, on the issue whether or not the plain- 
tiff^s title to sue could be made out, — Held that it 
was not eempetent to the lower Appellate Court to 
remand the case in order that it might be tried on its 
merits. Gopab Chundbb Qooho v, Juogoduhba 
Dossia 10 W. B., 411 

63 , Dismissal of suit as 

brought in wrong Court. — Suit instituted in 
Revenue instead of Civil Court, — Appellate Court, 
duty of^N,-W, P, Rent Act, 1881, s. 208.— Where 
a suit instituted in the Revenue Court is dismissed by 
the Court of first instance, on the ground that it should 
have been instituted in the Civil Court, and the 
Appellak^ Court affirms the decision of the first Court, 
the Appellate Court should, under section 208 of tho 
N.-W. F. Rent Act, 1881, remand the case to tho 
Civil Court competent to entertain it for disposal on 
tho merits. Abmab-ub-bin Khan v. Majlis Rai 
£1. L. B., 5aAll., 438 

67, Suit instituted 

in Revenue instead of Civil Court, — N,-Jr, P. Rent 
Act, 1881, ss, 207, ;&8.— In a suit instituted in the 
Court of an Assistant Collector, an objection was 
taken that the suit was not maintainable in the Reve- 
nue Court. The objection was allowed, and tho suit 
dismissed. On appeal by the plaintiff, the Assistant 
Collector’s decision was affirmed. The Appellate 
Court had not before it the materials necessary for 
the determination of the suit. Meld, reading to- 
gether sections 207 and 208 of Act Xll of 1881 (N.- 
W. P. Kent Act), that though the objectiou to the 
jurisdiction was taken in the first Court and repeated 
before tho Apptdlate Court, tfic latter should only 
have pro ianto entertained it lor the purpose of 
determining to what Court it should direct its order 
of remaud, and should not have passed an order tho 
effect of which was to maintain the dismissal of the 

I suit. Deex 8aban Lal v, Debi S 

[L D. B., 6 AU., 378 

Sbbo Fbasab V, Anbitbm Singb 

£1. Xu B„ 6 AIU 440 

68, — — — Beversal of lower Court 

on point of limitation. — 7}rial on merits and H* 
mitalion, — Remand for trial on merits, — The lower 
Court found the 6uit barred by limitation, but also 
luiui'd and dismissed tho suit on its merits. Meld 

I that, though in appeal limitation be held not to bar 
the suit, there should be no remand for rc-trial on 
the merits. KbbtbbnABAIN Cbqwbhby v, Pebthe- 
KABAIN CBOWBBBX . , ,1 W. B., 32 

69 , Suit beld not barred by limi- 

tation. — Trial on merits, — Civil Procedure Code, 
1850, s, 55i.— Where an Appellate Court decides that 
a suit is not barred by limitation after it has taken 
evidence and gone into the whole case, the decision 
is not one wdtbin section 351, and the Court is not 
competent to remand the case, hut ought to tiy it 
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2. OROUND FOR REMAND— 

Suit held not barred by limitation— coe* 
timed. 

upon tho evidence. HtrSBUN Alx Chowdhrt u. 
Manoowar Ali . . • 21 W. B., 413 

00. Beoision on limitation and 

on the merits. — Insvffleiency of evidence. — Civil 
Procedure Code^ 1839, ss. 333, 337. — Power to 
remand. — Whei*e the Court of first instance decides 
both on the general merits and the plea of limitation, 
and the Judge of the Appellate Court considers that 
tho evidence upon the record is not Huificient to allow 
of a satisfactory juilgiiiout, and that he is in a posi- 
tion legally to order further evidence to be taken, ho 
ought to proceed in the manner provided in sections 
354 to 357 of the Code of Civil Procedure, hut has 
no right to set aside the first Court’s decree and 
remand the case for re-trial. Gooroo Pjru8iiaj> 
Dutt 1?. Sekenatbl Bankhjkb . 15 W, B., 814 

01. Decision on merits.— 

ciency of evidence. — Civil Procedure Code, 1859, s. 
851. — When the decision of a lower Court is not on 
a preliminary point, the lower Appellate Court can- 
not nunand the suit to that Court, with directions to 
take further evidence and to re-try tho case, hut the 
apl)eal must bo kept ptmding on the lile, and the re- 
cord must be sent to the lower Court, with orders to 
take the necessary evidence. Kailsb 
Uor t;. Kishto Doolal Chowdhry 

[W. B., 1864, 296 

02. Additional evidence,— lyswe, 

Trial of hp lower Court. — Defect of parties. — Succes- 
sor of Judge making remand^ Power When an 
Appellate Court remands a case under section 351 of 
the Civil Procedure, Code, 1859, for the trial of an 
issue which the lower Court may have omitted to 
raise or to try, it is not limited to the evidence 
then on the record, hut may keep the case pending 
on its -own file until the return of the first CourPs 
finding on tho issue, with the evidence recorded 
on the trial thereof, or the Appellate Court may 
itself try the Issue so raised. Where the evidence is 
accepted by a Subordinate Judge as sufficient to war- 
rant a decree, and the case is only remanded for a 
defect of parties, his successor is justifietl, when the 
case is returned by the first Court, in respecting the 
former judgment and looking upon the evidence as 
primd facie good and sufficient. Wise v , Ishan 
CbUKDEB BAVEiUrEE . . 14 W. B., 880 

08. Deoiiion as to ooBts.— Power 

to remand case for trial on merits where appeal is 
only as to costs. — On an appeal as to costs only, the 
Ap])ellate Court had no jurisdiction to return the 
case for trial on its merits. Muthba Pebshap v . 
Bitkpkb Rot . . . . 4 W. W., 20 

04. — Deoision on second trial.— 

Jnsuffideneg of evidence. — Evidence taken at first 
trial. — In a suit to obtain jwssession of roiras land, 
the Court of original jurisdiction decreed for plaui- 
tiff on the evidence, but on appeal its decision was 


BEMAND— CON iitmed. 

S. OfiOUNl) FUit BBHANO— 

Deeiaion on second trial^eontinued. 

reversed, on the ground that the claim had not been 
properly valued, and plaintiff was ]j|prniitted to bring 
a fresh action. At the trial of tho second action tile 
Muusif nicorded his provions decree and some addi- 
tional evidence, which the District Judge on appeal 
considered to be insufficient. Seld that, under the 
peculiar circumstances of the case, the Judge, if not 
satisfied with the evidence taken at the second trial, 
should have allowed the plaintiff to give again the 
evidence adduced at tho former trial. The lower 
Court’s decree was therefore rev(3r8ed, and the suit 
remanded in order that this might bo done. JoTI 
BIN NiMBAJI V, SOMAJI BIN BAPAJI GtTBAV 

[1 Bom., 166 

05. Decision as to admission of 

evidence,— -Additional evidence.— Civil Procedure 
Code, 1859, s. 354. — Tho defendant pleaded imyment 
and produced a letter of acknowledgment said to 
have l>een written by the plaintiff. Th(» plaintiff de- 
nied its gonuinen((S8, and the Principal Sudder 
Amoen rejected the testimony of two pyiuias who de- 
posed to the payment. On appeal tho J udge remand- 
ed the case, requiring the lower Court to give the 
appellant the opportunity of proving tho lotUu’, and 
after recording a fresh finding to return the case to 
his Court. Meld that tho lower Court was hound to 
pronounce a distinct opinion as to the value of the 
evidence, and not to have rejected it altogether. Meld, 
also, that the Judge was wrong in remanding the case 
under section 854, Act VI 11 of 1859, as he could 
have decided the case himself, taking such additioiud 
evidence as might appear necessary. Kunpal Sinqh 
V. Joy Munoul Singh . . . 11 W, E., 106 

00^ Finding on evidence,— jr»i. 

proper remand. — Duly of Appellate Court, — Whore 
the ground of regular appeal to tho lower Appellate 
Court WHS that the Court of first instance ought 
to have found that an ijara existed, it was tho duty 
of the Appellate Court to determine whether that 
fact had been proved, and not to remand the case 
for re-trial. Mahomed Ahban v, Mahomed Yasin 

[9 W. B., 106 

• Issue of minority raised on 
appeal. — Facts entitling mortgagee to decree.— 
Where, in a suit to make absolute a conditional sale, 
and to obtain a share in a certain village mortgaged 
to plaintiff (the usual year of grace having been given 
and money been paid into Court in satisfaction con- 
siderably after the term allowed by law), there is no 
issue respecting the minority of some of the mort- 
gagors, the case will not be sent back to the Appellate 
Court for inquiry whether certain of the mortgagors 
were minors, or whether tlic others mortgaged for 
such purposes as w'ould bind the minors, cotwitfastand- 
ing one of the lower Courts has found the fact of 
the minority of one of tho mortgagors. Sobdod v. 
Bhldbo • • . « . 2 K« W., 23 

00, OsBC incoBBistent withplaiut 

of Appellate Court to remand* — Civil Pro- 
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a GllOUND FOE KEMAND— e(Hi«i««e4. 

Case inoonBiatent with plaint— comfinaecl. 

, eedure Code, 1859, e, 354, — If tlio Appellate Court is 
of opinion that the plaintilE, in argument before 
itself> is endeavouring to obtain soinothing other 
than what he claims in the plaint, it is Iwuud to dis- 
miss the suit ; hut if it thinks that the plaiut can 
be reconciled with the argument used on the appeal, 
and the case resulting is supported by the evidence, 
it is bound to determine th(j appeal — not to make an 
order under Act VIII of 1859, section 354. Tiluck 
Chditdbb Dxjtt Chowohey V. Bbojo Soondub 
Mittbb . . . . . 24 W. B., 121 

09, DeclBion of only portion of 

Olftim.— iwjprcysr order of remand , — Conjirma- 
tion of portion of case while remanding tulsianHal 
i$en 0 ,‘^A lower Ap}>ellate C(iurt whicli remanded a 
auit to the iii*8t Court for decision of the substantial 

S art of the dispute, should not have conlirmed the 
ccision of the first Court regarding only one part of 
tlm claim. Hadhub Chukbbb Uey v. Ham Dyal 
Guho 8 W. B., 303 

8. SECOND DEMAND. 

70. Power of Appellate Court. 

•^Decree reversed on appeal, — Error or defect affect- 
ing merits of case or jurisdiction. — An * Apj/oHate 
, Court can remand a case a second time on account of 
earror, defect, or irregularity of procedure in jiassiiig 
a decree or order, provided the error, defect, or irre- 
gularity he such as to altect the nn^rits of the case 
or the jurisdiction of the Court. When a suit has 
been regularly heard and determined, and on ap^wal 
the decree is reversed, the A]»pellate Court bus the 
disci-etionary power to remand the case only if the 
deci*oe should have been uiKin a preliminary point, and 
have the effect of excluding the consideration of 
ovidenco essential to the rights of the parties. 
NAIDIT V, IYASAMY hfUDELY 

[6 Mad., 313 

7 ][, ... Omission to carry out first 

order of High Conxt,^ Substantial trial on the 
merits. — Where the lower Court had not fully carried 
out an order of the High Court remanding the ease, 
but the case appt'ared to have lanm substantially 
tried fully on its merits, the High Court thought 
there should not he a second remand. Kasbebnath 
Dbb V, Shibbssitbbb Dbbia . 8 W. B,, 503 

72 , ^ Bemand after trial and deci- 

sion on evidence.— Court, Powers of. 
— Objection taken on appeal. — Act Vtll of 1859, 
a. 851, — Costs. — A low'er Appellate Court is not com- 
petent to remand a case for a second decision, except 
as provided by section 851, Act VIII of 1869, and 
tliororore has no jjower to remand a case when a 
Court of first instance has investigatt'd the merits of 
the case and passed its judgment niwu the evidence. 
The objection that a case has been improperly re- 
manded by the lower Appellate Court can he taken in 
apeda! appeal from the decree passed upon the 
Ysnuuui, although a sjiecial appeal might have been 
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8. SECOND DEMAND— coafesttsd. 

Bemand after trial and decision on evi- 
dence — continued. 

preferred from the order of remand, hut the appel- 
lants were held not entitled to their costs. Majobam 
Ojha V. Nilmonkt Singh Dbo 

[13 B. Ii. B., 198 : 21 W. B., 326 

Bbinbabitn Dbt V. Bisoba Bibbb 

[13 B. L. B., 200, note : 13 W. B., 107 

73 , Form of second order of 

remand. — Defects in lower Courfs judgment on 
first remand.-— k lower Appellate Court, in remanding 
a case a second time, ought to state what the main 
requirements of the first order were, and how tho 
lower Courtis decision shows that they have not been 
carried out. Dabuabullvb Suema v. Anukd- 
MOYUJB Dbbba . . W. B., 1864, Mis., 39 

4. PEOCBDURE ON REMAND. 

74 , Order of remand. Effect of. 

— Civil Procedure Code, 1859, s. 354. — An order of 
rimiaiul to a lower Appellate Court implies a reversal 
of the first judgment of tluit Court. Kkbub Ki- 
SHEN Mozoomdab V. Ahbala • 7 W. B., 326 

75 , - — « "Reopening of 

entire case. — The effect of an oriler of remand for a 
now trial is entirely to nullify the first decision and 
to reopen tho whole case. Tabineb Kant Lahoo- 
beb V. Koonj Behabbb Awabtbb 

[12 W. B., 112 

70, ■■■> ' Remand for re- 

trial. — Reopening of whole case. — Where a suit was 
remanded by tho lower Appellate Court for a “ re- 
trial,” the intontiou of the order of remand was held 
to 1)6 that the whole case w^as to be gone into de 
novo, the plaintiff Iwing allowed to prove her case in 
any way she could. Gubabhub Dutt v. SmiSHEB 
Moneb Dossia . . • 21 W. B., 7 

77. — Reopening of 

case as regards limitation. — Res judicata. — Where a 
case is sent back for trial on its merits, the order of 
remand shuts out objections regarding limitation or 
res adjudicata. Shbo Sahoy Tewabee v. Ram 
Pebshab Nabain Tbwabbb . 24 W. B., 333 

70 , Power of Court 

remanded cases. — Remand on particular issue.^ 
Power to proceed on other issues. — A Court to which 
a case is remanded for re-trial on a particular issue, 
amongst others, cannot, on remand, allow that issue 
to W aliandoned, and proceed to try the case upon 
the other issues raised. SuiB Chunbbb Lahibi v. 
JOYMAXA Dasi • • . 7 C. X«. B., 108 

79, Remand on one 

point, — Reopening of others. — When a case is re- 
manded to the lower Appellate Court for decision of 
a question — e.g. one of title — that Court has no au- 
thority to go beyond the order of remand and reopen a 
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4. PEOCEDURB ON EEMANB— cow/iimei. 
Power of Court hearing remanded oases 

— continued, 

matter already adjudicated upon between the parties. 
ShAHSB TeWABSB V, KiBHOBEB SA.HOY SiNOH 

[24 W. B., 380 

80. ~ Remand for trial 

ff iusue under s, 354^ Civil Procedure Code^ 1S69, 
Plffect of — Where an Appellate Court, in pursu- 
ance of Act VIII of 1859, section 354, sends an issue 
down to the first Court in order that such evidence 
as the parties desired to adduce upon it may be 
taken and returned, the result is not to remand the 
case for re*trial i the first Court being officio 
in respect to such portion of the matter as it had 
already considered and dotennined, Gossaik Dow- 
LVT Obbe V, Exbsessue Gbee . 22 W. B., 207 

81. Ca%e remanded 

for consideration except on one point, — Finding 
of error on that point. — Where a case was remand- 
ed for reconsideration of the whole evidence with 
the exception of oue specified jwint, and the Judgo 
aft("r consideration came to the conclusion that his 
finding on that point had Ikien erroneous, it was 
held that he could not, without a miscarriage of 
justice, allow that fiuding to remain unchanged. 
UuBKB Nath ISeaha «• Issbh Chuneke Shaha 

[24 W. B., 316 

82. Absence of Judge 

trlio passed decree. — Jurisdiction of his successor . — 
Where a case is remanded to the lower Court to re- 
cord reasons for its judgment, if the Judge who 
passed the decree is absent, the superior Court should 
Im* informed of it by his successor. Under such 
circuinstHnces his successor has no jurisdiction. 
Application sliould be made to the Bench wliich 
granted the order of remand for an order for the 
present Judge to re- try the case de novo. Makice 
iSBTT V, KUBTTBEMOHUN GoSSAMBR 

[1 Ind. Jur., ISr. S., 101 

83. ' " " — Remand for re- 

cord of reasons. ^Re-trial de novo by Judges suc- 
cessor, — When a case is remanded to a particular 
Judge merely for him to record /he reasons for his 
finding, lus successor, if the deciding Judge has left 
the district, acts without jurisdiction when he re- 
hears the whole appeal de novo. Bhyeub Sheet 
V. Khettttb Mohun Gossain . 5 W. B.» 124 

Lalla Bhoybo Lall v. Labla Mokoond Lai, 

[2W.B., 276 

84. Remand for par- 

ticular is8ue.-^Right to open ease in full. — A rent 
case having been remanded to a lower Appellate 
Court with a view to its being ascertained whetlier 
an amulnamab produce<l by the plaintiff was the 
same as a pottah filed in a survey case, the Judge 
found that it was the same, but the pottah was not 
the one which the defendant had given to the plain- 
tiff to file in the survey case. He accordingly re- 
versed his predecessor’s d^ree lor rent, and adjudged 


4. PROCEDIIEE ON limA^D^eontinued. 
Power of Court hearing remanded oasee 

— continued, 

plaintiff to pay damages under section 8. Act VI 
of 18(>2. Seld that the additional finding was not 
opposed to the order of remand ; that the whole case 
was reopened ; and that the J udgo had authority to 
award the damages without appeal on that point. 
Ram Chundea Suema Chowhhey v. Daooo Khan 

[low. B.,330 

86, ■ '■ ■ Case remanded 

on issue of limitation. — Right to open whole ap- 
peal. — In a case remandoil to the lower Appellate 
Court for trial, by tlio Court of first instance, of the 
issue of limitation, which the appellant had not been 
allowed the opiiortuuity of meeting, it was ruled 
that, upon the decision of that issue, it would he 
open to the parties to appeal upon the whole case, 
notwithstanding the appeal already had. UnaHOO 
NukDun Peeshad Sikoh v, Cjiuttitr Paul SiNGfH 

[10 W. B„ 335 

86. — ■■■■ Reopening of 

case. — IJinhir an order of remand in a boundary suffe 
in which the Privy C^ouncil had made an order in a 
former appeal, — Held that the High Court had no 
power to go behind the order of the Privy Council, 
and that so much of the High Court’s decision as 
reopened on fresh ovidcnco wliat had previously been 
decided must be set aside, but that the evidence that 
had tlms l>eon brought to hear on the case was entitled 
to consideration so far as it boro on those portions 
of the suit in respect of which tho former decision of 
the Privy Council was not conclusive. CouET OF 
Waepb V, Lbelal^uhd Sxngh 

[26W.B.,P.C.,167 

87. — * Cass sent hy 

Judge to lower Court for further evidence, — In a suit 
for enhancement of rent, which had been remanded 
to the lower Appellate Court, with the instruction 
that the defendant had produced sufficient evidence to 
misc the presumption that ho held his tenure at a 
fixed rate from tho Permanent Settlement, and that 
it w'as for the Judge to give an opinion how far the 
plaintiff was able to rebut that presumption,— jGTs^rf 
tliat there was nothing objectionabI(3 in the Judge 
directing tho first Court to hear further evidence 
upon the point. Kakhal Chukdeb Tewabeb v. 
Einooeam Halhae . • 10 W. B., 442 

, Oiving evidence 

on issue raised on remand, — Where a case is re- 
manded for the trial of an issue which had not b^n 
laid down by the Court whitdi tried tho case, tho 
parties are entitled to have the opportunity of giving 
evidence upon it, although the order of remand con- 
tains no express direction to that effect. KiSTO 
Chuek Chuckbebutty V, 

[lOW.’B.748i 

80. — Additional «»*- 

denrey Power to talce. — Where a cose is remanded 
with a view to some special evldeuce being taken, 
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4. PBOCE0UBE ON REMAKD-eiw<t)i«ed. 

Tower at Coart hearing remanded eases 

— continued. 

the Court receiving the order of remand ib not at 
liberty to allow the parties to produce other additional 
evidence. IUm Jxxwav Lall v. Aejun Ohowbet 

[iow.B.,dOd 

00, Object of re* 

fna^, — Ciml Procedure Code, 1859, e. 354. — The 
object of a remand under section 364, Act VI II of 
18^9, is not that the .Tuilgc should try tlie Ibbucs on 
the evidence already taken, because that the Court 
sHiang in regular appeal (^an do for itself, but that 
he should take such evidence as the parties may have 
to offer for the determination of the issues. Abdool 
'• JUMAliOODDEBN HOSBEIN 

[10 W. B., 244 

91, Jtemand to Ap* 

peltate Court.^Power to take additional evidence. 
— ^Whorc a case is remanded to a lower Appcdlate 
Court under section 354 of the Civil Procedure 
Code, 1859, the Judge may, under scK^tion 355, 
atlmit additional evidence, provided he records 
his reasons for doing so on the proceedings of 
the Court. Kalikbibto TAaoBB «. Junoo Lall 
HI7X.LI0K . . . • . 24 W. B., 20 

92. * -M l. . , , , Bemajad with fresh issues. 

— Fixing dag for further evidence. — When 
fresh issues arc fixed by the Appellate Court, and 
remanded to the lower Court to be tried, the parties 
are entitled to have a day fixed for the rc'ccption of 
any further evidence which they may wish to adduce 
thereon. Watson e. Kvnuxb Bahapoob 

[0 W, B., 204 

90 , a n ,..,..,..,.,.., — ■ Examination of witnesses. 

•^Preeh evidence.-^ln a case romaiidc d for a finding 
as to whether a cqnflrumtory pottah had been really 
given or not, it was held that as the order of re> 
maiid did not restrict the Judge to the evidence ou 
the record, he was at liberty to examine the wit- 
nesses who were in Court. liAtf Sonbeb 8sin v. 

Biswas . . ,20 W. B., 392 

Hearing ftesh evidence.-- 
Mearing defendant who did not appear on original 
Aear/no*— When a suit has been dismissed upon a 
preliminary point, aud the decision ou that point 
has been reversed by the Appellate Court, and the 
case goes down w'ith a view to trial on its merits, 
evidence may properly bo received even from do- 
fondauts w ho liad ap|)eared, and a fortiori from a 
defendant who had not appeared. KookO' Bekabx 
Awustbb V. Tabxnee Kant Lahobbb 

[8 W. B., 286 

05 . Objection taken at former 
hearing and disposed ot — Eemand for re- 
hearing.'-‘ Objection to cA*«a.— Where a review had 
been granted for the purpose of seeing whether a 
chitta ought not to lie used, and tho case was re- 
manded for i*e-heariug, the party was held to be 
ooucluded from objecting that the chitta was ixupro* 
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Objection taken at former hearing and 
disposed ot^continued, 

perly made use of upon the rc-hoaring. Mabhttn 
Koobb V. Timcowbee Dott , 14 W. B., 22 

90 . Bemand assuming pos- 

session.-— Poieer of Judge to trg question of posses^ 
sion. — Where the High Court, proceeding on the as- 
sumption that appellants (plaintiffs) were in posses- 
sion, remanded a case to a Zillah Court, with in- 
structions to pass a declaratory decree, if that Court 
was satisfied that the act complained of was so 
recent and of such a nature as to entitle plaintiffs 
to a declaratory decree, it was held (by Kbmb, Ji, 
decreeing the appeal) that the Zillah Judge was 
wrong in reopening the whole question of posses- 
sion. Meld (by .Tack son, J.) that the issue of pos- 
session being one which clearly arose on the state- 
ments of the parties, the Zillah Judge was not in 
error in trying it. PUBBB Jan Khatoon u. 
Bykijnt Chunbbb Chuckebbttttt 

[0W.B.,88O 

Meld on appeal under the Letters Patent that the 
low'cr Apptdlatc Court was competent, under tlie 
teims of the order of remand, to inquire into the 
question of possession. Bykhnt CnuNDBB 
ChUCKBBBUTTY 9, PUBBB JAN KhATOON 

[U W. B., 77 

07 , Pull Bench ruling.— 

tion of law since remand. ^'Wheve a Pull Bench 
ruling is brought to the notics of a Judge re-trying 
a case on remand, he is bound, whether the ruling 
has Inion published or not, either to ask the pleader 
to produce the decision relied on, or to take other 
means for satisfying himself as to the ruling of the 
High Court, so as to apply the correct law to tho 
case. Tumkbzooddebn Khonj>kab v. Mohima 
Chundeb Mookebjee . . 11 W, B., 227 

98. Trial on issue not stated 

in order of remand. — Mffect of irregularity . — 
Where the High Court had been misled into making 
an order of remand upon an issue other than that on 
which the case at the time ought to have been made 
to depend as between the parties, aud the lower 
Appellate Court on remand came to a finding of 
fact which cori'cctly disimsed of the case, it was 
held that though the latter did not deal properly 
with the evidence on the record with reference to the 
precise issue sent down to it, its default ought not 
to govern the final result betvrcen plaintiff and 
defendant. Maeoxso Hashim v. Kaleeohtjbn 
Banebjeb 13 W. 1^01 

9 a — — Beferenee of renwmded 

case to arbitration. — Civil Procedure Code, 
1859, 9, 354.^^rregularity in remand order and 
trial. — Objection on special appeal. — An Appel- 
late Court, in referring a case under Act YIIX of 1859, 
section 354^ has no power to order the first Court to 
call upon the parties to the suit to agree to arbitra- 
tion, or, on their failing to do so, to appoint arbitia- 
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4. PliOCEBlJRE ON REMAND^cnHnued. 

Beferenee of remanded case to arbitra* 
tion — continued* 

tors. Where this is done, ami tlie parties waive the 
irregularity and consent to the matter being tried by 
arbitrators, they cannot afterwards on special appeid 
object to the proceedings. PuNA Bibee «. Khoda 
Buksh Befabsb . . . 22 W. B.» 396 

100. Effect of repeal,— for 

rent imtituted under Act X of 1869 Remand afier 
jBeng, Act VIII of 1869 {s, 108) came into opera^ 
iion.^A suit was instituted under Act X of 1859, 
and after Bengal Act Vlll of 1869 came into 
operation it was remanded by the High Court and 
tried by the Munsif and District Judge. Held 
that, under Bengal Act VIII of 1869, section 108, 
all proceedings should have been continued under 
the older Act and the remand should have been to 
the Collector, and that the proceedings before the 
Munsif and Judge wore nullities. DESXitJN Chow- 
DHEY v. Jeetoo Kaijee , « 24 W« B.» 853 

6. OBJECTIONS TO FINDING ON REMAND. 

lOL -* Time for filing objectionB.—- 

Cwtl Procedure Code, 1859, o^54,-~SulFicicni time 
must be allowed to the parties under section 354, 
Act VIII of 1859, to file their objections to the 
revised finding of the lower Court. BuKHTOtTHEE 
«. Mehebk Lall ... 3 Agra, 96 

102, - Civil Procedure 

Code, 1S59, s. 354. — Ohjeciions taken after remand 
and not toithin time fixed, — Where the Appellate 
Court remanded a case to the lower Court, and, 
under the provisions of section 354, Act VIII of 
1859, allowed the parties a woek^s time within which 
to file objections,— that the terms of the sec- 
tion were merely permissive, and that though no 
objections had Ix^en taken within the time specified, 
there was nothing in the law to the effect that an 
objection taken after the time fixed shall not he 
listened to. Muebakhub Lall v, Rahebu Bi;krh 

[4 N, W., 72 

103. — - Alteration of findings to 

which no objection is taken.— Pro- 
cedure Code, 1859, s, 354.^0bjecUone taken after 
time. — When a case has been remanded under sec- 
tion 354, Act VIII of 1859, and a time fixed within 
which objections to the findings on remand are to ho 
taken, the Appellate Court is not competent to alter 
such of the findings in respect of which no objection 
is preferred within the time fixed. Noobun v, 
Khola Buesh .... 1 Agra, 50 

Nor will the parties he allowed to take objections 
filed after time. Shbo Gholam e. Rah Jeawux 


104. — Objections taken after 

time. — Civil Procedure Code, 1859, s, 354 , — 
Memorandum of ohjeoiions. — Procedure , — Where 
an Appellate Court, under section 354 of Act VIII 
of 1859, refers issues for trial to a lower Court and 


6. OBJECTIONS TO FINDING ON BEMAND 
^continued* 

Objections taken after time— 

fixes a time within which, after the return of the 
finding, either party to the appeal may file a memo* 
raiidum of objections to the same, neithor party is 
entitled, without the leave of the Court, to take any 
objection to the finding, orally or otherwise, after 
the expiry of the period so fixed without his having 
filed such memorandum, Ratan StNau v. Waeib 
[I. L. R., 1 AIL, 166 

106. ■■ Civil Procedure 

Code, 1882, s, 567. — Discretion of Court. — Wliore a 
first Appellate Court has remauflcd a case to the 
Court of first instance for the trial of issues, and 
wiicro, on the return of findings on these issues, 
objections under section 667 of tho Civil Procedure 
Code have not been filed until after tho expiration 
of the prescribed period, the Appellat(j Court, though 
not bound to entertain the objections, should never- 
theless, upon tho healing of the remand, allow tho 
party filing them to he hoard with regard to them. 
Ratan Singh v. IFiirir, J. L, R., 1 All., 165 5 and 
Akhari Begam v. Wilagat Alf, I. L. R., 2 All., 908, 
referred to. An Appellate Court, bocanse it remands 
issues, does not therefore, in the absence of subse- 
quent ob jection by either or both of the parties to 
tho findings w»heii returned, divest itself of its 
power to exercise its judicial mind as to the pro- 
priety of such findings] but, apart from any objec- 
tion by tho parties, it should examino and test them 
to sec whetlujr or not they ought to bo accepted. 
Akhari Begam\. WilayatAli, L L. R., 2 All., 908, 
followed, Umed Alt v. Salima Bihi, I. L. R., 0 
All., 383, referred to. Muhtaz Rboam v. Fateh 
Husain . . . I. L. B., 6 AH, 391 

106. — — Rrference of 

issue to lower Court. — Memorandum of object ions. 
Civil Procedure Code, 1859, s. 354.--ln a case in 
which an issue relcrretl under section 354 of Act 
VIII of 1859 to the lower Court was tried there, 
and the finding was returned with tho evidence, as 
no memorandum of objections was filed wdthin the' 
time fixed by the Court, the Court declined to allow 
objections to be taken when the aj)peal came on for 
final detorminatiou. Abhbueoonirha JlBauM o. 
Stewabt . . . • 9 W. B., 438 

107 , Findings to which no 

objection is preferred. — Civil Procedure Code, 
1877, s. 566. — Appellate Court, Powers of.-^Hrror 
or irregularity. — Held that an Appellate Court is' 
not Iwund to accept a finding returned to it by a 
Court of first instance, under section 506 of Act X of 
1877, merely because no objections to such finding 
arc preferred, hut is comp<}tent to examine the 
evidence on which such finding is founded, and to 
satisfy itself that it is correct and fit to be accepted. 
Noorun v. Xhoda Baksh, 1 Af,ra, 50, dissented from! 
Ratan Singh v. Wazir, I. L. R., 1 All., 155, followed. 
Held also that, assuming that an Appellate Court, 
in deciding a case in a manner inconsistent with and 

j opposed to the finding returned to it by the Court of 
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WmANjy--cmHnued, 

6. OBJECTIONS TO FINDING ON REMAND 
— continued, 

FindingB to which no objection is pre- 
ferred — continued, 

firfft instance undcir that section, in the absence of 
objections, acted irregularly, its decree could not he 
reversed, or the case remanded on account of such 
irregularity, such irregularity not affecting the 
merits of the case or the jurisdiction of the Court. 
AKBABI BBUAM V, WlLAYAT AlI 

[I. If. B., 2 All., 908 

108. - — — l)uty of AppeU 

laU Court, — Ciml Procedure Code, 1882, ss. 567,374, 
—Where a first Aj)]X'llato Court has remanded a case 
to the Court of first iustance for Ihii trial of issues, 
and where, on the return of the liiidiugs on th(‘8e 
issues, no olgt^ciions have been prcfernHl under section 
667 of the* (fivil IVrx'cdurc Code, the Apiwl late Court, 
after the peuiod fixed for presenting objections, may, 
at its discretion, rec<uve or decline to receive any 
written objection, but is, in any case, bound to con- 
sider the findings of the lower Court on the fnerits, 
and is not pnicluded from hearing urgaments for 
and against the findings at the hearing of the ap- 
peal. Akhari Begam v. Wilayat AH, L L, It., 2 All., 
iH)8, follow'cd. The imperative provisions of section 
574 of the Civil rrooodure Code apy>ly alike to eases 
remanded hy tins first Appellate Court for the trial of 
Issues, and to those in w'hieh no such remand has 
taken place. Umbb Au v, Salima Bibi 

CLIi. K„ 6 AIL, 383 

6. CASES OF APPEAL AFTER REMAND. 

Xoo, Bemand for epecihe pur- 

jKWe. — Statement on merits of whole case, — Where 
QiC Appellate Court remands a ease* for a specific 
inquiry, it will not nu'civc any statement on the 
part of the Zillah Judge as to what he considiws 
the merits of the whole c4ise. Dobzelle v. Uam- 
KABAiN Singh . . 1 Ind. Jur., N. 8., 51 

Xio. Appeal from order of re- 

mand.— Ctet/ JProeedure Code, 1877, s. 362 . — IPknt 
queeiions can he raised, — Extent of appeal from or~ 
der of remand,-^ A m appeal from an order on appeal 
remanding a suit for re*trial is not to be confined to 
the question whether the remand has been made con- 
trary to the provisions of section 502 of Act X of 
1877 or not, but the question whether the decision of 
the Appellate Court on the preliminary point is cor- 
rect or not may also ho raised and determined in such 
an appeal, Babam v, Imbat 

[I. L; B., 8 All., 675 

HI. — - Disposal of suit 

on preliminary point, — Ueoersal hy Appellate Court 
tf decree on such point and irregular remand of 
case under section 562, Civil Procedure Code, 1877, 
for trial of a certain issue, — Power of succeeding 
Judge of Appellate Court to rc-try such point , — A 
Court of first instance dismissed a suit ujxm a preli- 
miiUiry |H>int. On appeal hy the plaintiff against 
the decive of such Court, the then Judge of the ap- 


BEMAND— conWaaod. 

6. CASES OF APPEAL AFTER REMAND 
— continued. 

Appeal from order of remand— 

* pellate Court, Mr, B„ reversed the decree upon such 
preliminary point and remanded the suit under sec- 
tion 5(52 of Act X of 1877 for the trial of a certain issue. 
The Court of first instance tried such issue and made 
a decree in accordance with its finding thereon. On 
appeal against the decree of the Court of first in- 
stance, the defendant again raised such preliminary 
point. The then Judge of the Appellate Court, Mr, 
K., dismissed the suit upon such preliminary point. 
Held that as although Mr. B, had irregularly re- 
manded the suit under section 5C2 of Act X of 1877, 
his decision disposed of such preliminary point, and 
only left open for trial the issue which he had direct- 
ed to he tried, Mr. K. was not competent to re-try 
and decide such preliminary point. 8ubaj Din v, 
CiiATTAB . . . . I. L. B., 3 AIL, 755 

H2. Practice, — Civil 

Procedure Code, 1877, s. 388. — Upon an appeal un- 
der sc‘ctlon 588, clause (tv) of the Civil Procedure 
Code, from an order of an Api>ellate Court under sec- 
tion 6(J2, remanding a case which has been disposed 
of upon a preliminary point in tl» Court of first iii- 
stance, th{‘ High Court may enter into the merits of 
the iMljudication by the Court of first instance on the 
preliminary point, and may, if it iinds the order of 
the lower Appellate Court defective, allow the 
party who had the benefit of a decree in the first 
Court to retain that benefit. Lobi Mahto v. 
AQUOBBR A.7AIL LALL 

[I. Ii. B., 5 Calc., 144 : 4 C. L. B., 465 

H3, Civil Procedure 

Code, 1882, ss, 562, 364, 566, 584, 588 (28), 5.90.— 
Where n lower Appellate Court, instead of remanding 
a suit luulcr seetioii 566 of the Civil Procedure Code, 
erroneously remands it under section 562, and the 
part^ aggrieved hy its order appeals to the High Court, 
under clause (28), section 588, the High Court cannot 
deal with the case as if it were a first appeal from a 
decree. All that the High Court can do is to rectify 
the procedure of the lower Ai)pellate Court, and to 
direct that it decide the case itself on the merits. 
Badam v. Imraf, L L. It., 3 All., 675, distinguished, 
Bamnarain v. Bhawanidin, Weekly Aotes, AIL, 1882, 
p. 104 ; and Sheoamber Singh v. Lallu Singh, Weekly 
Notes, AIL, 1882, p. 158, referred to. Souan Lal v, 
Begam . I. It, B., 7 AIL, 136 

114. Power of suc^ 

cessor of Judge to set aside order of remand, — An 
order of remand by a Subordinate Judge is final so 
far as the purpose of the remand goes, and cannot 
be set aside by his successor. Lxtlbet Pandet v, 
Bbjnath Singh • . .14 W» B., 285 

115. Power of suc^ 

cessor to alter order. — Semand a second time on 
mistake of Judge on first remand. — An Acting Dis- 
trict J udge, having made a decree reversing the de- 
cree of the Muusif, who threw out plaintiff’s claim, 
omittiHi to pass a decree himself in favour of the 

I pluiutiffi which his finding showed he intended to do 
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BSSHAXTD— 

C. CASES OP APPEAL AFTER REMAND 

— continued. 

Appeal from order of remand— | 

The case was remanded on special appeal hy the 
High Court to the District Judge (who had mean- 
while returned to his appointment), w’ho rco|x»ned 
the whole case, and passed a decree directly opposed 
to that of his predecessor, in which he confirmed the 
Munsif’s decree. Seld that the decree of the Judge 
should be reversed, and the suit again remanded, in 
order that ho might pass a decree for the plaintiff, in 
accordance with the view of the case expressed hy the 
Acting Judge, with which the High Court saw no 
ground, upon the 8])ecial appeal before it, to interfere. 
Babaji bin Ramji «. Kasimbhai valad Azanibhai 
[3 Bom., A. C„ 60 

110, — — Procedure when 

case comes on appeal after remand. — Erroneous 
order of remand . — A Subordinate .ludgo on appeal, 
having framed an issue, remanded the case under 
sedition 351, Civil Procedure Code, 1850, to the first 
Court for trial thereof, hut instead of directing that 
the finding should he returned to his own Court, he 
directed the Munsif to give the plaintiff a decree in 
accordance wdth the finding at which he might 
arrive. The Munsif having decided the case acct>rd- 
ingly, it went up on a])])eal to the Additional Judge, 
Seld that the proper course for th(5 Additional Judge 
was simply to confine himself to considering w'hether 
the decision of the Court below on the issue directtul 
was correet or not : he had no power to go behind the 
order of thti Subordinate Judge on the, previous occa- 
sion. Bodun Bueooah V, Abbool Gunny 

[19 W. R., 281 

7. CRIMINAL CASES. 

117 , Object of remand.— CWmi- 

nal Procedure Code {Act VIII of 1869), s. 422 , — 
Act X of 1872, 8. 282. — Power of Appellate Court . — 

A remand of a case under section 422, Act VIII of 
18(>9, could only be for the purpose of taking further 
evidence, and certifying the result thereof to the 
Appellate Court, and not for the purpose of re-trying 
the case upon such fresh evidence. After remand 
under this section, the Appellate Court could only try 
the case as an ordinary ax>peal, and had no x^ower to 
enhance the punishment. Anonymous 

[3B.Ii. B., A. Cr.,e2 

118. — Ground for remand.— 

proper admission of examination of accused. — Crt- 
minal Procedure Code, 1861, s. 205 . — When the exa- 
mination of the prisoner had not been recorded in full 
as retxuired by section 206 of the Criminal Procedure 
Code, 1801, and was therefore inadmissible without 
further proof of it, but if admissible, would either 
alone or wdth other evidence be sufii(!icnt for the con- 
viction of the accused, the x>roper course was held to 
be to remand the case to the Court of Session, in order 
that proof might be taken of tlie exam ination. When 
the evidence, exclusive of the inadmissible examina- 
tion, is sufficient to supx>ort the conviction, it may be 


BBlfl! ABrX) '‘•continued, 

7. CRIMINAL CASES — continued . 

Ground for remand— confisaed. 

afiTirraed by the High Court without remanding the 
case. Reg, o, Kalla Lakhmaji 

[2 Bom., 419 : 2nd Ed., 305 

Reg. V , Pevadibin lUssArrA 

[3 Bom. 420 : 2nd Ed., 897 

Reg. V , ViTHOJi , 2 Bom., 421 : 2nd Ed., 898 

Reg, V . Qanu Bapu 

[2.Bom., 422 : 2nd Ed., 398 

119 , Bemand for further evi- 

dence. — Criminal Procedure Code, 1861, s. 422, 
and ss. 169 and 171,^Jtiri8diciion of Magistrate , — 
Wbenan Ap]>cllate Court directed further evidence to 
bo taken hy a Subordinate Court under section 422 of 
the Code of Criminal Procedure, it w'as competent to 
the subordinate Court before whi(*h such evidence was 
given, if any offence agJtinst public justice, as dc- 
scrihctl in section 109, was committed before such 
Courtby a witness wdiose evidtince w'as being recorded 
tliereiii, to send tlie ca8(? for investigation to a Ma- 
gistrate nnd(T the provisions of section 171. 

V . Baetkau Maiparaz 

[6 B. L. B., F. B., 698 : 15 W. B., Or., 64 

120, Bemand for further in- 

<iuiry. — Power to remand. — CriminH Procedure 
Code, 1861, s, 422. — Omitting to gire information of 
an offence. — Where a person hiwl been found guilty 
by a Magistrate of the offence of intentionally omit- 
ting to give information of an offence which ho wa® 
l)ound to give;, and on appeal the Judge found that 
there luid fcn iio evidence given of the omission,— 
Held per Kemp, J. (Glover, J,, contra), the Judge 
could not remand the case for additional inquiry 
under section 422 of the Criminal Procedure Code, 
In the Matter op the petition of Udai CriANii 
Mukhopabuya . . 0 B. li. B., Ap., 31 

S. C. In re Woodoy Chand Mookiiopadhya 

[18 W. B., Cr., 31 

121, Detention of prisoner In 

custody pending remand.— Power of Magis* 
irate, — A remand ])ro}>erIy made after taking suffi- 
cient evidence given on f>ath or solemn affinnation is 
the only ground on which a Magistrate can retain an 
accused xktsou in custody. Jn the matteb OP TUB 
PETITION OP ZUHUKUDPEEN IlOSHBlN 

[25 W. B., Cr., 8 

See Muthoobanate Chuckerbutty «. Hebba 
Lall Doss . • .17 W. B., Cr«, 55 

be-mahriage op widow. 

See Cases under Hindu Law— Widow- 
Disqualifications— li 

REMOTE3SESS. 

See Cases under Damages— Remoteness 
OF Damaues* 
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See Cases tjwbbb HnrDtr Law— Will— 
CoUSTETTCTIOK 0» WiLLS — SPBOTAL 
Cases of CoKSTBiroTioii~>HEMOTEE£us. 

Bee Cases uhdsb Will— Consxbuotion. 

BENT. 

Arrears af— 

Bee Cases ttkobb Ivtebest— Miscellaitb- 
ouB Cases — Abbbabs op Kent. 

See Cases ttndeb Rekt, Suit fob— 

Bee Cases ukbbb Sale fob Abbeabs of 
Rent. 

— Arrears of. Application for ex- 
ecution of decree for — 

Bee Rbkgal Rent Act, 1809, s. 68. 

[I. Ij. B., 8 Calc., 647 

— Arrears of^ Suit for ejectment 
for— 

^00 Oases ukdeb Bengal Rent Act, 1869, 

as distinguislied from revenue. 

See Gbaht— P owKB TO Grant. 

[B. L. B., Sup. VoL, 76, 774 

Assessment of^ on service ten- 
ure. 

Limitation Act, 1877, art. 130 
(1871, ABT. 180). 

[I.li.B.,lBom.,686 

^00 SSBYICB TeNUBE. 

[1. li. B., 1 Bom., 686 

in kind. Suit for money-equi- 
valent of— 

See Enhancement of Rent— Exemption 
FBOM Enhancement dy Uniform Pay- 
ment, Ac — V ariation by Change in 
Baxubb of Rent, Ac. 

[L L. B., 1 All, 801 
6 B. Ii, B«, Ap.f 26 
Had. Jut, N. a, 29: 4W.B^AotX,a3 

6 N. W, 871 
a W. 170 

Non-pajrment of— 

See Cases undeb Landloeu and Ten- 
ant-Payment of Rent— Non-pay- 
ment. 

See Cases undeb Right of Occupancy- 
Loss oB Fobfeiiubs of Right. 

Payment and acceptance of— 

See Cases undeb Landlobd and Ten- 
ant-Constitution OP Relation— Ac- 
knowledgment OF 


BJiNT-^eontinned. 

• Payment of— 

See Cases undeb Co-shabees— Suits by 
C o-SHAKEBS with EESPECT TO THH 

JciNT Pbopebty— Rent. 

See Co-SHABBBS— S uits by Co-shabebs 
WITH respect to THE JoiNT PROPERTY 
—Enhancement of Rent. 

[I. L. B., 6 Calc., 674 
3 C. Ii. K., 21 

I. Ij. B, 4 Calc., 96, 860 

See Estoppel— Landlord and Tenant — 
Denial of Title. 

[B. Ij. B., Sup. Vol, 688 
24 W. R., 101 
6 N. W., 833 
I. Ij. B., 4 Bom., 79 

See Cases under Landlord and Ten- 
ant-Payment of Rent. 

See Title— Evidence op Title— Gene, 
rally . . . 7 B. Ii. B, 211 

Receipt of— 

See Cases undeb Landlord and Tenant 
— Constitution of Relation — Ac- 
knowledgment of Tenancy by Re- 
ceipt OF Rent, 

See Unsettled Polliam. 

[14 B. L. B., 116 

Sale for arrears of— 

See Oases under Sale fob Abbbabs of 
Rent. 

BENT, SUIT FOB— 

See Cases under Bengal Rent Act, 
1869. 

See Certificate of Administration — 
KiGiiT to sue or Execute Decree 
WITHOUT Certificate. 

[B. L. R., Sup. VoL, 688 

See Civil Procedure Code, 1882, s. 108 
(1859, 8. 119) . 7 B. L. B, 207 

See Estoppel— Estoppel by Conduct, 
[X. Xi. B., 4 Calc., 783 

See Cases undeb Jurisdiction of Re- 
venue COUBT. 

See Cases undeb Landlord and Ten- 
ant. 

See Cases under Pabtibs — Parties to 
Suits— Rent Suits fob and Intbb- 
VBNOBS IN SUCH SUITS. 

See Cases under Res Judicata— Com- 
petent Court— Revenue Courts. 

See Cases under Res Judicata— Estop- 
PEL BY Judgments. 

See Casks under Small Cause Coubt, 
Mofussil— J UBiSDicxxoN— R ent. 
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BENT, SOTP FOB-fon<t«fwel. 

See Cases unprb Special Appsal—SkaiIi 
Cause Coubt Suitb— Rest. 

See Tbndkb , L li. B«» 4 Calc^ 672 


Arrears of- 


Appbal— N.-W. P. Acts. 

[I.Ii.B.,1 AIU366 

See Cases undbb Bengal Rent Act, 
1809, 8. 29. 

See Bengal Rent Act, 1869, s. 81. 

[I.Ii.B.,4Calc.,714 


See Cases undbb Co-shabebs— Suits by 

Co-BHABBBS WITH BK8PBCT TO TUB 

Joint Pbopebty— Rent. 


See Cases undbb Intebbst— Miscella- 
neous Cases— Abbeaes oe Rent. 

See Cases under Jubisdiction op Re- 
venue Court. 

See Cases under Limitation Act, 1877, 
ART. 110 (1859, s. 1, CL. 8). 


See Road Cess Act. 

[I. L. B., 4 Calc., 676 


BB37T, BTJVS FOB.— Suits oogntsabls^ xat» 
der Bent Act-^continued^ 

_ _ of flftY,— 

Jurisdiction of Collector. — A suit for rent was cog- 
nisable only by the Collector, under eJatise 4, section 
28, Act X of 1859, whether it wus based upon a Xa- 
buliat or agreement, or neither. Dhunput StNGHt o. 
Mills 7 W. E., 478 

4 , — Suit for rent of 

lands held in excess. — The llevemio Courts had 
under Aet X of 1859 jurisdiction in a suit for rent 
in respect of lands h(dd in excess of the lands for 
which the defendant was paying rent, where tbere 
was no lease or express controed limiting the lands 
of the tenancy. Sham Jha «. Booboa Roy 

[7W.E.,l2a 

Suit for rentpa^^ 

able under agreement . — Variable rate. — A suit will 
lie under the Rent Act for rent payable under an 
agreement that laud taken and occujned without an 
actual denuse should ho paid for at certain rates. A 
variation in the rates of rent in accordance with the 
crops under a distinct agreement to that effect is not 
in the natur(( of enhancement of rent. Jadoobur 
Singh v, Behabkb Singh . . 2 N. 487 


Balance of account of— , 

See Small Cause Court, Mopussiir- 
J UBISDIOTION— Accor NT. 

[1. Ii. B., 1 Calc., 128 
14W,B.,63 
10W,B.,83 , 

Money paid as exceas of— 

See Relinquishment ob Omission to 
Sub pob Portion op Claim, 

[I. Ii. B., 6 Calc., 24 

See Special Appeal— Small Cause Court 
Suits — Money . 2 B. L. B., A. C., 172 

Separate share of— 

See Cases under Co-shabebs— Suits by 

CO-BUABBRS WITH BESFECX TO THE 

Joint Pbopebty— Rent. 


under Be. ICKX 

See Cases undsb Bengal Act, 1869, s. 

102 . 


1 , Mature of suite under Act X 

of l650,^Eegular Suits for rent under 

Act X of 1859 were not summaiy smts, but to all 
intents and purposes regular suits, only tried by 
Collectors. Bubo Tabinbe Dosseb v. Cray 

[U W. E., 7 


6. C. 


Bhabatarini Dasi V. Grey 

[2 B. I-. B., A. a, 162 


% Suita cognisable under Bent 

Act.— partly for rent in district where Act not 
in foroe.-^Jleld that a suit brought to recover 
rent, partly due in respect of estates situate in a 
a district hi which the Act was not in force, could he 
brought under the Rent Act. OOSMAN Kha n ^ 
Chowdhry Sheo&aj Singh . 5 M. 42 


- - M for 

Und.-Sengal Act f^lll of 1869.— A suit for rent 
in kind is cognisable under Bengal Act VIII of 
1869. Mulliok Amanut Ali u. Ukloo Pasbb 

[2&W.B.,140 

Kbishto Bundhoo Bhuttacharjee u. Rotish 
Shaikh , . . . 25 W. B., 807 

See Lachman Prasad v. IIolab Mahtoon 

[2 B. L. B., Ap., 27 : 11 W. B., 161 

and Raikisori Dasi v, Bonomali Ciiaban Maiti 

[1 B. L. B., 8. M., 14 ; 10 W. B., 206 


7, I - — Suit for rent in 

Kent Act applicb wlu‘re rout is reserved 
in kind, just the same as in the case of suits for rout 
in money, but not where articles are to ho dolivored- 
under a separate agreement unconnected with the 
question of rent. Bhdbo Soondureb Deru ». 
JxNUL Abdin . • • • 8 W. B., 888^ 

3 Suit for rent in 

kind.^Heng. Act FJ/f o/f 869.— The 
defendant took from the plaintiff’s ancestor a small 
portion of endowed land for a garden, and in consider- 
ation thereof paid him a certain fixed amount of gridn 
for his maintenance and support, and subsequently 
that payment was commuted into a monthly allow- 
ance of R3-8, which was regularly paid till 1276, and 
then stopiied. To a suit under Bengal Act VllI of 
1869 to recover the amount, the debnee was that a 
suit for a claim of such a nature could not be brought 
under that Act; but the objection was overruled, and 
the plaintiff held entitled to recover the amount sued 
for. Jallaloodden «. Bubne 

[16 B. Ii. B.» 261« note : 18 W. 66 

- Suit for rent in 

Hndr-Damages.^ilM that damages on account of 
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BUEfTT, SUIT FOB.— Suite ooguleable un- 
der Bent Act — continued, 

the wanton destruction of trees, though stipulated 
for in a kabuUat, caiimot be claimed as rent; but 
that a stipulation to supply a number of mangoes 
yearly is one to pay a part of the rent in kind, and 
the value of the mangoes is realisable as rent in a 
Be venue Court. }^ubo Tauikbb Dossbb v. Ghat 

Cll W. R.. 7 

6. C. Bhabatabxnx Da8i «. Grey 

[2 B. I*. B., A. a, 152 

10. Suit io maintain 

moneffreni and f recent euhaiitution of rent in kind, 
•^Held that a suit for mainteuance of nioney-o'ent, 
and to prevent the zemindar frojn substituting a 
rent in kind for the inonoy-rent previously paid; is 
not a suit cognisable under the lient Acts (Act ^ 
of 1869 or Act XIV of 1803). IIainke t>, Mahomkd 
An Khan .... 2 Agra, 307 

IL Suit io enhance 

julkur tenure. — A suit for euhancemont of a julkur 
tenure is cognisable under the Kent Act. Kuban 
Sautba V. TAJOODDEiN . 6 W. R., Act X, 20 

Allum Chunhbb Shaha v. Biittbtjt Baboo 

[6 W, R., Act X, 02 

And so is a suit for a kabuliat for payment of the 
rent of a ftsliery. Koylash Cuukdee IIey v, Joy 
Kabain dALOOAU ... 7 W. B., 93 

12, Suit for rent of 

land in a town. — Beng, Act VIII of 1869. — Bengal 
Act V 111 of 1869 relates only to agricultural hold- 
ings, and its provisions have no application to land 
forming part of a street in a town. ColtiECTOK or 
Honohyb V. Madau Buksh . 26 W, B., 133 

18. Suit for rent of 

Aokss eiluated in town . — A suit for a kabuliat or 

surkhut will lie under Bengal Act VIII of 1869 in 
the case of a bouse situated in a town. Ham Lali. • 

». Chtjmmon Guuttuok , . 24 W, R., 271 • 

14. ' ■ '■ Enhancement of 

rent of a dwelling-house in tillage . — A suit for 
enhancement of rent of a dwelling-house in a village 
is cognisable under the Kent Act. Aboool 11 am id 
o. Dokaobam Dby . . 3 B. li. B., Ap., 133 

15, " Suit for rent of 

land covered with buildings. — A suit for the rent of 
land is not altered by the fact of houses or buildiugs 
standing therwn, and therefore such a suit is one 
coguisahle under the Kent Act X of 1869. Mathuba- 

Kunpu «. Campbell 

[0 B. Xu B., 116, note : 15 W. R., 463 

10. Suit for rent of 

land with buildings, — Jurisdiction. — The llevenue 
Courts had no jurisdiction to entertain a suit for 
rent of land with buildings upon it, when the rent 
Included the rent of the buildiugs as well as of the 
land. Dhiuaj Mahatab Chanb Bahadcb «. 
Hakukb Bat.labii Boss 

[9 B. L. B., Ap., 18: 14 W. R., 240 

XI. ; Suit for house* 

risil including gromd-reni,---*YIh&Tc house-rent in- 


BENT, SUIT FOR.— Suits cognisable un- 
der Bent Act — continued, 

eludes the rent of the ground upon which the house 
stands, and the ground-rent can be separated from 
the other items forming the aggregate of the house- 
rent, the claim to the extent of the ground-rent may 
be cognisable by the llevenue Court under Act X of 
1859. Ham Chuen Singh Kettebb e. Mbadhtjn 
Dbbjbb 8 W. R., 00 

18. — — ~ lAquidaied dam^ 

ages under agreement with respect to house, — The 
defendant bought a house belonging to the plaintiff 
and standing on his own land, on the condition that, 
as long as the house was not removed, he would pay 
the plaintiff a certain sum per month. The house 
not having been removed, the plaintiff sued for the 
stipulated sum from date of purchase. Held that 
this w'as not an action for rent, but a suit for liqui- 
dated damages, and as such cognisable in the Civil 
Court. Dbbnath Hoy Chowbhby v, Kally Kisto 
Hoy Chowdhby . . . . 1 W. B., 2 

10. — ' ' ' - Jurisdiction un- 

der Beng, Act VIII of 1869, — Suit for rent of 
The rulings applicable to suits for rent of 
bouses, or of portions of land covered with houses or 
markets, have no reference to suits in which rent is 
claimed in respect of a mouzali or of an entire estate, 
or the aliquot part of an estate. Hence a suit for 
rent of 8 annas of a inouzah which was part of the 
plaintiff's zemiiidari held in farm as a whole by the 
defendant, may be properly brought in a Civil Court 
under the provisions of Bengal Act VIII of 18G9. 
Ganbbmvt Hossbin c, Hungoo Sahoo 

[3 C. X. B.,8 

20. ■ — Suit for rent of 

land covered by arhais^ ghdts, and bazars . — A suit 
for rent of lands where the rent comes from arhats, 
ghilts, and bazars situated upon it, as well as from 
the land, was hold not to lie under the Rent Act. 
HaEi Mohan Siekae v, Moncriepf 

[0 B. Jj, R., Ap., 14 : 16 W. B., 404, note 

Mahan Sing v, Mahan Ham Deb 

[IB. X. R., S. N.,11 

2X Suit for rent of 

bastu lands. — Where the rent for bastu lands W'as 
j)aid by the ryots to their landlord separately from 
the rent paid for the cultivated lauds, but the tenure 
of the bastu lands was a ryotwari tenure, it w'as held 
that, as a matter of law, the distinction in the mode 
of paying the rent did not exclude those lands from 
the operation of Act X of 1859 or Bengal Act VIII 
of 1869. POGOSB V, Kajoo Dhofeb 

[22 W. B., 6U 

22. Suit for rent of 

garden attached to a house, — Held that a suit by a 
lessee against a sub-lessee to obtain rent of a garden 
which wiis attached to a bouse, and w'as ancillary to 
the enjoyment of the house, was not cognisable by 
the Revenue Court, but by the Civil Court. Shyam 
Singh v, Funchum Majbe . . 2 Agra, 248 

28, — Suit for rent of 

lands appurtenant to dwelling-house. — The defend- 
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BJTEfT, SUIT FOR.~-8uit8 oognisable un- 
der Rent Act — cottHnued. 

»nt had been declared entitled, under section 9, Ben- 
gal Ilegulation XIX of 1814, to hold certain lands as 
attached to his dwelling-house, at an eiiuitable rent 
payable to the landlord. The landlord subsequently 
sued under the Kent Act for euhanceuuhit of rent 
of these lands. Meld that a suit for the rent of such 
lands could not be maintained under that Act. 
KhAIBUDDIN AhM£D V. AuntTL Haki 

[3 B. Ii. R., A. O., 66 : 11 W. R., 410 

24. — SuU for house 

and ground. — If a house and tw^o parcels of ground 
were held and enjoyed together, forming, as it w’erc, 
one compound or set of premises, the suit as to tho 
whole was not cognisable under the Rent Act. If 
one of the parcels of land lies at a distance, or is 
wholly separate and distinct from the other, the suit 
as to the former was cognisable under that Act. 
Bipbodosb Dey o. Wollen . . 1 W. R., 223 

Tabbbi^ty Pbesaub Ghosb V. Bengal Indigo 
OOMFAKX « « . 2 W. R., Act X, 9 

26. Suit for rent of 

land let for purpose of factory and dwelUng-house . — 
A suit lies under Act X of 1859 for tho rent of land 
let for the purjxjses of a factory including the dwell- 
ing-house of the proprietor of the factory* it being 
immaterial for what purposes tlie lands w'cre demised. 

Pbksaui) Ghosb ». Bengal Indigo Oom- 

. . . . 2W. R„ActX,9 

26 , Suit for rent of 

land on tenancy not stricUy agricvUurahle. — The 
class of cases cognisable under the lloiit Act includes 
suits for rent in eases of tenancies not strictly agri- 
cultui’able, provided the subject of the lease is land 
and th(‘ rent is-sues out of the land, and is due on ac- 
count of and for the use of the land, whatever may 
be tho purpose for w'hich the surface of the land is 
used. Watson o. Gobind Chundek Mozoomdab 

[W. R., 1864, Act X, 46 

27. Garden land 

where trees are removed^ Suit to fix rent of. — Act X 
of 1859, s, 23, cl. 1 . — Where land has been held as a 
bagh, and no other right or interest therein is shown, 
it becomes ordinarily, on removal of the trees, a por- 
tion of the inalguzari laud of the village, and the 
occupant who brings it under cultivation is liable to 
the payment of rent. If the landowuier and himself 
cannot by agreement fix the rent, a suit for the do- 
tenn illation of the mte was maintaiuahle under clause 
1, section 23 of Act X of 1869. But where the 
occupant who brings the bagh under cultivation sets 
up a right inconsistent with tho existence of the re- 
lation of landlord and tenant, and there is a contest 
between the parties as to their respective rights and 
positions, the clause was inapplicable. Sheopal 
SXNGH u« Rai Sebtabam . . 3 N. W., 18 

Suit for ground* 

rent of land on which golah is built . — A suit for 
ground-rent of the land ou which a golah stands is 
not cognisable under the Rent Act. Delawub 
Ali V. Dabxb PjoifiaAD . . 11 W. R., 203 


RENT, STTIT FOR.-— Butts oognlBabls 

der Rent Act — continued^ 

for tolie 

from persons coming to hdt.*Seng. Act VJII of 
A suit for rent derivable by a lessor from 
tolls collected by the lessee from persons resorting to 
a h4t is not cognisable under Bengal Act Vlll of 
1809. Sati «. ISBtJB Ohundeb Mundul 

[20 W.R.,14d 

30. Suit to enforce 

right to erect golahs at ghats and to collect duties.-*** 
Act X of 1859, s. 23. — A suit for enforcing an 
alleged right to erect golahs at certain ghiUts, and to 
collect duties from persons using them, was not a suit 
" on account of any right of pasturage, forest right, 
fisheries, or the like,** within section 23 of Act X of 
1869, and the Collector had no jurisdiction to enter* 
tain it. Fublong b. Johubbee Loll 

[Marsb., 194: 1 Hay, 453 

81, — Suit for rent 

from a toll on river or canal, — Act X of 1859, s. 28, 
cl. 4. — A suit to recover rent ou lease of toll arising 
from a canal or river navigation was not c*^)gnisable 
under clause 4, section 23, Act X of 1859. Gab- 
LAND V . Rai Mouun Hazbau , • 1 W. R., 16 

32. Suit for tolls for 

use of a ferry. — Act X of 1859, s. 23, cl. 4— A suit 
for tolls for the use of a ferry belotiging to tho plain- 
tiff was not maintainable under Act X of 1859, sec- 
tion 23, clause 4. Fublong v. Tbekloctiun Singh 

[Marah., 504 : 2 Hay, 598 

33. Meng. Act VIII 

of 1869.— Suit for dusioorut. — Objection on appeal. 
— A suit for dustoorut is not a suit for rent, and is 
therefore not cognisable under Bengal Act VIII of 
1809. The ground that, (weu supj^KJsing the suit was 
not a suit for rent, it was not liable to ho dismissed 
ill order that a fresh suit might he instituted under 
Act VIII of 1859, not having been taken in tho 
Court helovv, nor in tlie grounds of sjxunal appeal, 
was overruled at the hearing of the H])eclal appeal. 
Ram Chubn Banbbjbe r. Tobita Chdin Paul 

[18 W. R., 343 

84. Suit for rent of 

stone quarries. — Act X of 18.59, s. 23, cl. 4* — In a 
suit for rent under a lease of eight annus of a certain 
hill and of fourteen highas of land, by which the les- 
see r<jservcd a yearly rent of R200 for the land, and 
the right of Ic'vying a yearly tax ou the parties who 
were employed in quarrying the stone, — Meldthnilk 
this was not a suit cognisable under Act X of 1859. 
Khalui Chunder Ohose v. Minto, 1 Jnd. Jur,, 28, 
S., 426, considered and approved. SiiALGRAIC u. 
Kubibun . 3 B. li, R., a. C., 61: 11 W. B., 400 

36. - Suit to recover 

payment for use of land for staching timber, — In a 
suit to recover money due, or payment in kind, for the 
use of the j)laintilfs land by stacking timber thereon 
and keeping it there for a specified time,— ATeZd that 
the claim was of the nature of one for rent and gov- 
erned by tho law of limitation applicable to 
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WXElTf SUIT FOB«^Siiitft t^ognldable un- 
der Bent Act-^oontinued, 

c^iaifl of that kind. Where there are welUknowu 
terme upon which the use of land for stacking 
timber is pennitted by its owner and a party with 
the knowledge of this custom or practice uses the 
land in this way, he is bound as by an implied agree- 
ment to pay accordingly for such use. Jttmka Doss 
«. Cawssb Mbah . • . 21 W. B.9 124 

86 ^ Umfruehtarif 

moftgape. — M«qajiri,^Re$ert)ed rent — The plaintift 
had borrowed money on security of a zur-i-peshgi 
lease of property which, after some years, he sued & 
redeem by payment of an alleged babmee, claiming 
credit for huqaiiri of the hyiiothecated land owing 
to him for the intervening period. Held that huqa- 
Jiri is not rent {eee Hyder Bukah v, Hosaein Buksht 
4 W» B.t 10S)f and if it were, it was not churned as 
such in this case : moreover, there being a rent 
reserved would not alter the essential character of the 
arrangement, which was one of usufrinjtuary mort- 
gage. Held that the words of section 25, Act X of 
1859, imply that a suit by a zemindar to recover 
a rent resi'rved on land which has been let out on a 
sur-i-peshgi leasts shonld be brought in a Civil Court. 
Jffeld, also, that the plaintiff was justified in bringing 
his suit in a Court where he could obtain substantial 
roltof although the remedy sought by him involved 
in its details different jurisdictions. Shro Oolam 
iSnxaK 0. liOT Dikicxtb Dtaii . 12 W. 215 

87, - - Bepoaii an 

fiiy fdr rent. — Muq^uzemindari. — The fact that a 
sum of money was deposited by the lessee w'ith the 
lessor as security for the payment of the rent did 
not remove a suit for rent from the jurisdiction of the 
Eevenue Courts. A claim for huq.i-zemindari was 
not cognisjible under Act X-of 1859. Jowauur Lax.!! 
«. SCTLTAK Au • • . .12 W. B., 214 

88. Suit far zemin^ 

dari ddk ehargea. — A suit by a zemindar against a 
putnidar for zemiudari dlk charges, under Bengal 
Act Vi II of 1802, for which the lattt;r is liable under 
his kabnliat, was not cognisable under Act X of 1859. 
Euttubmowbr Dossbe o, Jotendromohun Ta- 

, , . • 6 W. B., Act X, 81 

30 ^. 

t. I, ct 4*Suitfor aum in nature of rent-charge.-^ 
^uxs€rana.^A certain sum was paid to Government 
as nuzzerana during the existence of the maafee 
grant through a himbnrdar. After the maafee was 
resomt^d and a Government jumina assessed ujion it, 
the nuzzerana continued to be paid until the interest 
of the h older of the resumed mnafee was confiscated 
for Tclollion and sold at auction. After the confis- 
cation the Government allowed the amount to the 
lumWniav by dcxlucting it from the amount of Gov- 
ernment reveime paid by him. Meld that, under the 
^rcumstauci‘s, the payment of nuzzerana being a 
present in acknowledgment of proprietary title in the 
nature of a rent-charge, the suit was cognisable 
under clause 4, section 1, Act XIV of 1863, Zahoob 
t\ Ajittiri) Au • 2 Agra, Ft. XI, 178 


V SUIT FOB.— Suits cognisable un*- 

der Bent Act — continued. 

40. ■ — — — Suit to recover 

eeaaea in exceaa of rent — Jwriadiction.-—kct X of 
1859 gives no jurisdiction in suits to recover cesses 
over and above the rent. Ol^ooir Sahoo v. Arund 
SiKQH 10 W. B., 267 

41. . . Suit for arrears 

of cesa . — A suit for arrears of a cess, which is not in 
the nature of rent, could not be brought under Act X 
of 1859. Kasim Ali v. Shades • 8 N. W., 21 

42. — ' Suit to recover 

lumhardari right— Act XIV of 1863. — Meld that a 
suit to recover lumhardari right, or 10 per cent, 
allowance provided for in the administration paper, 
being other than a comtnission on actual collection, 
was not cognisable under Act XIV of 1863. Khoo- 
bbb V. Axbab • • • . 2 Agra, 822 

43. I- Suit for price of 

treea. — Act X of 1859, a. S3, cl. 4, — A suit for half 
the price of trees cut dowm by the tenant, and 
claimed by the landlord by right of usage, was not 
cognisable under danse 4, 8e(*.tion 23, Act X of 1859. 
Tohdl Bor V. Mahadbo Dvtt 

[W. B., 1864, 827 

44. Suit for rent of 

zerait lands . — A suit for rent from a party holding 
lands as zerait in his own possession was one for rent 
as between landlord and tenant, and cognisable under 
Act X of 1859. Cbowdt v, Sbbb Missrb 

[12 W. B., 4 

45. — Suit for rent of 

land covered hy buildinga. — L. having clahned cer- 
tain lands as lessee from the zemindar, and A. having 
pleaded that he held them under a mirasi tenure 
from the same zemindar, the Court held that the two 
leases could co-exist, and that L. was entitled to 
recover actual possession and to i)ay to as an in- 
termediate holder, the rent due to the zemindar. In 
execution of the decree, L, was put in posse.ssion of 
all the land except a portion covered by factory build- 
ings in the possession of A„ wdiich buildings the 
Court held did not go with the land. Unable to get 
possession, L. brought a suit to recover rent for the 
land covered by the building. Meld that no suit for 
rent could lie, A *8 representative being a trespnsser, 
and his mere statement of willingness to pay rent 
being insufficient to constitute the relation of land- 
lord and tenant. LxoNS v. Bbtib • 18 W. B,, 94 

46. ' ■' * Payment hy one 

co-aharer to othera. — Bang. Act VIII of 1869. — A 
CO- sharer in an estate who cultivates a portion belong, 
ing to himself and the other shareholders should pro 
tanto be considered their tenant, and payment by such 
co-sharer for land so cultivated, hy wliatever name it 
he called, is substantially rent, and a suit for such 
rent comes properly under the provisions of Bengal 
Act VIII of 1869. Alladikbb Dosser v. Bbbs- 
NATH Chundbe Bosb . . 20 W. B., 256 

47. Suita for rent by 

against under-tenants * — Baits for rent 
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EEXrr, 8ITDF FOB.— Suits oogaisable un» 

der Bent Act — continued, 

between ‘‘goandahs” and those cultivating under 
them were cognisable under the Rent Act. LiSHtiir 
Fathuk «. Boop Lal • • 8 BT. W., 48 

48, Suit against oo- 

sharer for share of rent. — Aot X of 1859, s. 2S.-^ 
Section 23, Act X of 1859, was not applicable to a 
suit in which the plaintiff claimed as entitled to a 
moiety of the rent of certain land in the possession 
of his cO’Sharer. MiTTUNiiAL Sahoo o. Nadus 

[IW.B.,63 

Kalbs Pebshad 0. Lutaput Hossein 

[12 W, E., 418 

49, — Suit for share of 

rent against tenant and eoAessors. — A suit for a 
share of rent against a tenant and co-lessors was not 
cognisable as a snft for rent within the meaning of 
clause 4, section 23, Act X of 1859. Lalla Isbbe 
pEBSHAn V. Stuabt . W. B., 1864, Aot X, 28 

50 , , — Suit for rent 

and damages against co-sharers for sub^lease, — Suit 
against co-sharers and dur-ijaradar for rent and 
damages in respect of a mobal of which a sub-lease 
was granted by the defendant co-sharors. As plain- 
tiff did not get possession of his share until after the 
expiry of the subdoase, and then only by the aid of 
the Civil Court, and ns his title during the subsist* 
ence of the lease was merely nominal, and as he ex- 
ercised no rights of a landlord during this period, 
and could not have sustained against the dur-ijnradar 
an>cti(m for rent under Act X of 1859, — Reid that 
his suit was properly brought in the Civil Court, 
Badhajsebue Mcsiapek V, Denonatu Banbrjeb 

[W. B., 1864, Act X, 49 

61. Suit }ty puini’‘ 

dar for his share of rent. — A suit by one of a body 
of pntnidars against bis co-putnidars for bis share of 
the rents collected by them was cognisable under the 
Kent Act. Soobhul Singh e. Meeto Singh 

[W. B,, 1864, Act X, 12 

HtDBE AlI V. OVBIT CnOWBHRY 

[W. B., 1864, Act X, 42 

52. - — ■ ■ - - Shikmi talooJc^ 

dars. — Permanent settlement, — Where shikmi talooks 
at the time of the permanent settlement were com- 
prised within the zemindar’s estate, the talookdars 
were subordinate to the zemindar, and the zemindar 
could therefore sue them for their nmts in the Reve- 
nue Courts. ClItJNBBB Kakt Chitokbbbutty V. 
PUKHBBAKBA OdEA 

[1 Ind. Jiir„ N. S., 6 : 4 W. B., Act X, 41 

Chfnbeb Kakt Chuckebbftty o. Mahomed 
Hosbbjk , . « 6 W. B., Act X, 1 

58 Suit for money 

advanced to naih for works on salaries. — Money ad- 
vanced to a naib for the construction of a bund, or 
for the payment of the salaries of tehsildars and 

r idahs, comes adthiu the terms of section 23, Act 
of 1859, with regard to the management of land, 


BEKT, sxrrr fob.— S nits oognlftable MIL, 

der Kent Aot^-continued. 

and a suit by a manager of an estate to recover a«ch 
advance was cognisable by the Revenue Courts. 
Bam Dyal Bakbbjeb u. Covbt op Wabds 

C12W.B.,269 

64. ; — ■ Suit for profits of 

misappropriated property. — A suit for profits of 
property alleged to have been appropriated by a 
wrong-doer was cognisable by the Civil Court, and not 
by the Collector, Boor Mukgul Singh v. Akkkd 

liOY 8W.B.,m 

66. - ' ■ Suit on bonds 

secured by assignment of rent-^A, lent money to B, 
on bonds, payment of which was secured by assign- 
ment of the rents of S.*s estate. A., instead (ff 
liquidating the bonds from the collections of the 
estate assigned, brought a suit on the bonds, and ob- 
tained a decree. JB. then sued for a refund of tho 
collections made and not approprinted to the pay- 
ment of the bonds. Meld that mich a suit was 
not one for rent, and was not cognisable under iho 
Bent Act. Axi Mahomed r. Kekabam Gbobb 

[8 W. B., 128 

58 . — - — ' Purchase of 

crops on condition that they were subject to claim 
for rent. — Suit against purchaser to recover amount 
of rent, — Where a party purchases crops belonging to 
a ryot at auction sale with notice, and assenting to 
the condition of sale that the crops were subject to the 
landlord’s claim for rent, and the landlord also being 
aware of the terms of sale allows the purchaser to re- 
move the grain on the understanding that the purchaser 
assented to, and became liable t;o pay, the rent, a suit 
to recover the amount from the purchaser is a suit as 
an implied contract between the landlord and the 
purchaser, and was not cognisable under tho Kent 
Act. Aohtjl V, Gunga Pebbhad . 2 Agra, 73 


57. Default of 

wul. — Suit against sezawul to recover loss. — A lease 
empowered the landlord, on dclHult of payment of 


any of the kists by the tenants, to aj)point a kuruk 
sezawul, the tenants being responsible for any loss 
accruing, A default buying occurred, and a kuruk 
sezawul having been appointed, the landlord sued to 
recover the loss sustained by him. Reid that such a 


suit would not lie uridtT the Kent Act. Anvkd 


Moybe Dbbu V. Khibodhub Haldab 

[2 W.B.,AotX,48 


58. Suit to setUo 

future rate of rent, — A suit to settle the rent of 
future years between owner and occupier of land 
will not lie. Mitdhoo Soodbk Boy v. SaKBPirTTY 
BunmcHABjBE . • .26 W. B„ 488 


59 . I Suit to determine 

future rates of rent.-^Peng. Aot VIII of 186$, s$. 
28, 29, suit to determine, not merely current 

but prospective rates of rent, will lie under the rent 
law. A {>ott:4h is not necessarily mokurrari because 
it confers a contingent holding on the lessee and his 
iiostoiity. Asavu Aja v. Wooma Kant MoOEEjaEB 

[26 W.B.,318 
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nmrr, StJlT FOB.-8ult8 cognisable un- 
der Kent Act — continued, 

60. — Suit to collect 

rents as a sharer or representative of sharer. — The 
Civil Court had jurisdiction in a suit which involved 
the right to collect rents as a sharer or representative, 
or as deriving from a sharer, and the decision of 
which depoutled on proof of a cei-taln alleged parti- 
tion. llOUBOCHUKDEK BOT V. ObHOV ChURV 

SXBOAB . . . • 2 W. B., Act X, 72 

61. Suit raising ques- 

tion of ewieni of share as Tcutheenadar. — Where the 
kutkeenadar of an alleged share sued the kutkeeuadar 
of the remaining portion for a proportion of rent, and 
defendant, while admitting himself to he plaintiff’s 
tenant, disputed the extent of the alleged share, — 
Meld that the question of the extent of the shares of 
the parties as co-kutkeenadars could only be decided 
hy a Civil Court, which could give complete relief on 
the whole case with reference both to shares and rent. 
Vb&abut Hossiein e. Juqhphaukb 8ino 

[13 W. B., 69 

62. Intervenor. — Dis- 

puted title to rent. — In a suit for rent paid in kind, 
in whi<;h defendant did not' deny plaintiff’s right as 
landlord, hut in which intervenors ap})eared and <»b- 
jected that the Civil Court had no jurisdiction, and 
pleaded, also, that defendant was tluur tenant and paid 
rents to them, — Meld (by Locu, J.) that neither de- 
fendant’s appnqmation of the rent, nor the fact of 
his disputitig plaintiff’s share, nor the act of the in- 
tervenors in raising a question of right, altered the 
nature of the suit, or took it out of llic cognisance of 
a lievetuic Court. Meld^ also (by Piiear, J.), that 
whatever might have been the case before tbe inter ven- 
iiot), as soon as the inU'rvenor wiis made a defendant, 
and issues of right and tith* wore raised by thc‘ Court 
between him and the ydaintiff, there was matter 
which the Court had jurisdiction to decide. Golam 
BAUOMBD AkBUU 1 '. liADJUA KlSUBN MoillTMT 

[9 W. B., 287 

68, — ■ ' Suit by assignee 

of right to recover rent. — A claim to rent made by 
a iKirson to whom the zemindar has assigned the 
right to remver the rent was coguisahle under the 
Bent Act. Shamahoondshrb Busbsb v. Bikdabun 
Cettbbbs Mozoobudab 

[Marsh., 199 : 1 Hay, 674 

64. — — — — — - Suit for rent 

srfter assignment of rent in consideration of loan . — 
In a suit for rent, where the original laiidlortl haul, in 
consideration of a loan from his tenant, made to him 
an assigmnetit of the rents to some extent, plaintiff 
alleged that that arrangement had been put an end 
to, and the assignment had dropped by reason of the 
defendants having recovered the money in another 
way. Meld that the Deputy Collector had full juris- 
diction to inquire into the allegation, because plain- 
tiff’s cause of action was the original cause of action 
of the landlord, and the only effect of subsequent 
ovents was to deprive defendants of an answer to the 
claim. IsuAM Cubux^kb Bexr v, Kknabah Gbohk 

[12 W. B., 381 


BENT, SUIT FOB.<--Sait8 cognisable tin- 
der Bent Act — continued. 

66, Suit for rent 

against henami and actual cultivator^ — Act X of 
1859t s. 23 f cl. 4 . — A suit for rent against two per- 
sons, one as the bonami and the other as the actual 
farmer, was cognisable under clause 4, section 23, 
Act X of 1859. In such a suit the plaintiff could 
only obtain a decree against one or other, not both 
of the defendants. Hbebalall Buxshbb v. Uaj- 
BIBUOBB MoZOOMDAB 

[W. R., F. B., 68 : 1 Ind. Jur., O. S., 81 
1 Hay, 449 

S. C. BAJBISHOBB MoZOOMDAB V, HEEBALOXiL 
Buksueb .... Marsh., 188 

66. Suit to recover 

rent wrongfully collected by unauthorised person . — 
A suit would not lie, under Act X of 1859, to recover 
rent wi*ougfully colleckd by a yicrsoii not the agent 
of the latiilholder, and without his aiitborily, 8 eb- 
TAIi Kisto Bor V, Gossbenath Shau 

[Marsh., 466 

67. Suit raising ques- 

tions of payment by bur rat. — In a suit for rent, where 
payment by a burrat is pleaded by the tenant and 
execution of it is proved by the landlord, the Revenue 
Court hiul jurisdiction to try the question of burrat. 
l^OOBNO CutJNBBB ROX V, NuN2> LaLB GiIOBB 

[7 W. B., 25 

and of payment. Dahimba Debia v. Nilmoner 
S iNQH Deo . , . . 13 W. B., 266 

68. Claim to deduc- 

tion of rent. — Bond. — In an action for rent before 
the Collector, the tenant set up that, by a tamasook 
entered into bt'tween liiiiisolf and his landlord after 
his lease, it was stipulated that in consideration of an 
mlvaucu of money by him to the landlord a part only 
of the rent should ho paid and the residue applied 
in satisfaction of the do)>t, and he claimed to he en- 
titled to tint benetit of that stipulation. Held that 
the Collector had jurisdiction t-o inquire into the vali- 
dity of the alleged tamasotik, and to allow the deduc- 
tion, if satisliod that it was genuine. Kbun v. Rke- 
CUUN Marsh., 409 

09. • ... Mode of pay-. 

menl of rent. — liecenue, — In a suit by the Court of 
Wards, on the part of the Durbhnnga Rajah, for un- 
paid instalments of rent, where the tigreenient under 
which the defendant held his zemindari was that he 
should pay his Government revemio into the Collect- 
oratc through the Rajah, — Meld that the rule wliich 
prevailed in that part of the country amongst ordi- 
nary tena-nts of paying rent month by month was not 
apjilieabh) to defendant, and that the iustalracnts of 
rent and interest thereon were to be calculated ac- 
cording to the Government rules for the payment of 
revenue. Qbij>habbe Sijsoh ». Cobbt op Wards 

[10 W. B.,888 

70. ' Apportionment of 

rent. — Where a tenant held lantls in six villages un- 
der a putuidar at an admitt(;d rent, and the piitnidar 
subsequently granted dur-pulnis to two (Ufferent par- 
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ties of two and four of tho said villages respectively, 
the tenant having admitted a certain sum to bo the 
rent ^yable in respect of the lands situated in the 
two villages, the rent payable to the dar-patnidar of 
the four villages was properly estimated as the differ* 
ence between the admitted rent of the land in all six 
villages and the admitted rent of the land situated in 
the two villages. Brija Lal Bo'v v. Satama Cha- 
BAN Bfluxr . 6 B. I.. B., 523 : 16 W. B.. 20 

71. Suit for arrears 

of rent, — Suit for arrears of rent instituted before 
hut decided after the abolishing of Revenue Courts, 
— A suit for arrears of rent which had been insti- 
tuted in the Civil Court before Bengal Act VIII of 
1869 came into operation, was docid^ by that Court 
after the jurisdiction of the Revenue Courts had 
ceased to exist. Meld that the Civil Court had no 
jurisdiction in the case. KULLTANXSStJBKS Dossbb 
V, Nabain Kybubto . . 16 W, B., 241 

See Dhiraj Mahatab Chanb Bahadoob v. 

Mabunb Bttllabu Boss 

[9 B. li. B., Ap., 13: 14 W, B., 246 

72, — Suit for arrears 

of rent. — Suit for arrears of phulkur, — Jurisdiction 
of Civil Court. — A suit for arnmrs of rent of the 
description known as phulkur, being of a nature 
cognisable by a revenue officer when Act X of 
1859 was in force, can now be brought before a 
Munsif : a Small Cause Court has no jiirisdiction to 
try it. Gobinb Sookool v, Qobool Buobvt 

[28 W. B., 804 

78. - - - — Suit for arrears 

of rent.-^Suit for rent of a hdt, — Act X of 1859, s, 
cl. 4. — A suit for arrears of rent of a hftt was cog- 
nisable under clause 4, section 23, Act X of 1859. 
Gabtbeb Dabba V. Thakoob Doss 

[W. B„ 1804, Act X, 78 

74. Suit for arrears 

of rent, — Suit for arrears of rent of indigo factory, 
•-^Act X of 1859^ 8. 23, cl, 4, — A suit for arrears of 
rent due ou account of an indigo factory was not a 
suit for arrears of rent due on account of land 
witbin clause 4, section 23, AckX of 1859. Oj)1>it 
Chukdbb Paul v. Comolo Kanto Paul 

[Marsh., 401: 2 Hay, 629 

75, Jqy arrears 

of rent. — Suit for rent of land with indigo factories 
on it, — R suit by a lessor for arrears of rent was tria- 
ble under Act X of 1859, if the principal matter 
demised under the lease was land, and if indigo 
factories on such land w'ere merely the adjuncts or 
appurtenances. Hhaboda Psbbhab Mooebbjbb v, 
Bbebnath Mookbbjbb . . 16 W. B., 620 

75, — ' .. Suit for arrears 

of rent, — Suit on covenant in lease to recover ar- 
rears of rent of mine, — A, leased to B. for 25 years, 
commencing from October 1855, certain aurungs, or 
pieces of ground, at a certain rent payable monthly, 
B, entering into a covenant to pay the ■ rent. The 
property leased was a loha mehal or iron mine, and 

IV 
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the lessee used it as such and erected smelting fat’* 
naoes. Meld that a suit by A, against B, on the cove** 
nant in the lease to recover arrears of rent was pro* 
perly not brought under the Rent Act; that land,** 
M understood in reference to Act X of 1859, had a 
limited signiftcation, and referred to such as is made 
use of for the purposes of vegetable or animal repro- 
duction. Khalux Chubbbb Ghosh «. Mikxo 

[llnd. Jur„N.8.,486 

77. 

of rent. — Suit for arrears of rent under’assignment, 
— A suit for arrears due under an assignment of 
rent was a suit to recover arrears of rent, and as such 
was only cognisable under clause 4, section 23, Act X 
of 1859. Kjsbbn Koom ab Mittbb v, Mohbsk 
Ohunbbb Babbbjbb . W. B., 1864, Act X, 8 

70, Suit for arrears 

of rent. — Mortgaged executing lease to mortgagor,^ 
A mortgagee who executes a lease in favour of a 
mortgagor, stipulating to pay him a certain amount 
annually as rent, is, as far as the payment of that 
sum is concerned, a tenant of the mortgagor, and 
must be sued under the Rent Act for any arrears 
of such rent. Bissoboop Dutt v, Hikodb Bam; 
Sbin . W. B., 1864, Act X, 98 

79. Suit for arrears 

of rent. — Suit to recover money due for jumma 
between dates of resumption and settlement.’^k salt 
by Government to recover what the defendants have 
by a writing agreed to pay in respect of Govern- 
ment jumma between tbe date of resumption and 
settlement, was not a suit for arrears of rent cognisa- 
ble under Act X of 1859. Govbenmbnt v. Hush- 
UMTooNiSBA Bibbb . 2 W. B., Aot X, 106 

80. Suit for arrears 

of rent, — Suit for domoyes.— Plaintiff having paid 
arrears of rent to defendant as his landlord's autho- 
rised agent, ^as afterwards sued for those arrears 
by the landlord, who obtained a decree, the Courts 
holding that the payment to the mooktear was one 
which did not bind the landlord. Plaintiff then 
sued the mooktear who had received the money. 
Meld that the suit was an action for damages, and 
not one cognisable under the Rent Act. BVXUKX 
NATH SaNPVAL V. KALBB CHUBN PaUL 

[18 W. B., 859 

81. — Suit for arrears 

of rent. — Suit for arrears of rent after kabuUat 
had been given up, and after default in payment 
under agreement. — The defendant gave up a lease of 
certain property which lie had taken from the plain- 
tiff. On doing so he agreed in writing that what- 
ever rent was due to the plaintiff should be paid in a 
certain time. Having failed to carry out the agree- 
ment, the plaintiff sued him on the kabuliat for 
arrears of rent. Meld that thf* suit was not cognisa- 
ble under the Rent Act* Jaibam Gbbb v, Smbo 
S uMPUT Doobbv . • . . 6 N. W., 84 

82. agaimt ta- 

lookdar for artearo of A suit against a 
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tftlookdar for arveara of rent at an enhanced rate 
would lie under Act X of 1859 even though it were 
not brought for determination of the rate at which 
defendant should be n^quired to give a kahoUat. 
Eowbuuh Bibbb e. CHvirnitBMAnHtrB Kttb 

[ieW.B.,177 

33 ^ - Suit for arrears 

tf renL^JSnhanced rent*^A. took a farming lease 
from B,t by which he agreed to pay B, a certain 
yearly rent, and stipulated further to pay to B. Imlf 
of any enhanced rent which he might succeed in 
realising from the ryots. Meld that a suit by B, to 
recover arrears of this moiety of enhanced rent would 
lie under the Uent Act. Bhabatabiki Dast e. 
Obiet . • • • 2 S. I 4 . B.» A. C., 162 

S, C. Ntrso Tabinbb Dosasa u. Gbay 

[UW.B..7 

84. — Suit for arreare 

of rent, — A Collector could give a decree for arrears 
of rent against the real lessees in possession, ah 
though no previous realisatiou of rent directly from 
them was established, and no written agreement was 
shown to have been executed by them in their own 
names, another party being the ostensible holder of 
the lease, and not denying liability. Jitboonath 
PAUIi V, PttOSUWKONATH DUTT • 0 W. R., 71 

35, Suit for arrears 

of rent, — Act X of 1869, s, 23, cl, 4, — Suit against 
lessee and suretg for rent,' — A suit for arrears of 
rent under clause 4, sectiou 23, Act X of 1B59, could be 
entertulned both against the lessee who was made 
originally liable, ai\d against the surety who would 
bo liable on the default of the lessee. Bhoobub 
alias Prolaj> Sabdyal e. Bhitbo Soon 
Dbbxa Chowdubaib . . 8 W. B., 452 

86. ' - Suit for arrears 

of rent.^Suit against lessees and their sureties , — 
jjecree against lessees, — There was no provision in 
Act X of 1859 which conferred on the Collector juris- 
diction to take cognisance of a suit against the sureties 
of a Icsssee. Althongh, in a suit under Act X of 
1859 against lessees and their sureties for arrears of 
rent, the dei’ree passed against the sureties could not l)e 
mainUiiieil, still the decree i)as8('d against the lessees 
themselves was good. Booboa Pjcbbhad v, 8hbobaj 
StBGH 6 N. W., 222 

GITNBSH KOOBB V, OOMBtJTOOlTNISSA BkOTTM 

C0N.W..77 

87. — Suit for arrears 

of rent. — Act X of 1859, s, 23, — Suretg for pagment 
of rent, — Meeree, Form ^.—In a suit for arrears of 
rent in a Revenue Court under Act X of 1859, the 
lessors joined as defendants the lessee, and another 
person whom they alleged to he a surety for the pay- 
ment of the rent. An ea parte decree was made In 
favour of the plaintiffs, but it did not expressly make 
tlie alleged surety liable for the money award^. In 
execution of the decree certain of the alleged surety’s 
land wiis sold, and the decrce*holders were the pur- 
chasers at the sale. An application under Bengal 
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Act VII of 1876 for the registration of their names 
as proprietors of the land purchased having been 
rejected, the decree-holders brought the present suit 
to establish their title to, and to recover possession 
of, the land. Meld that the plaintiff’s title was bad, 
on the ground that the decree did not purport to bind 
the surety for the payment of the money awarded, 
and on the ground that a Revenue Court is not com- 
petent to entertain a suit against a person who has 
become surety for payment of rent. BhugwaN 
Chubdbb Hot Chowduui v. Mai^iob Bibbb 

[I. li. R., 8 Calc., 383: 11 C. L. B., 677 

88. * * Suit for arrears 

of rent, — Benami lease, — Landlord and tenant, — Act 
X of 1859. — A, brought a suit in the Collector’s 
Court against B., C,, JJ,, and M,, for arrears of rent 
in respect of land demised under a pottah to F, He 
joined O, and M, as defendants. According to the 
terms of the pottah they were sureties for F, It was 
admitted that F,*s name was used benami in tlie 
pottah, and that he took no interest. A, sued B., C., 
I).f and F, as the parties interested and in possession. 
C, objected that a new settlement had been made and 
a new pottah granted ; that he held a moiety only of 
the lauds, and w^as not liable for more j and that I), 
was his ryot, and ought not, therefore, to have been 
made a defendant. D, and F, contended that they 
were liable in respect of the lot comprised under the 
pottah, and had already paid rent for it to A. under 
a decree, but objected that they ought to have been 
sued separately from B., and B. did not appear. The 
lower Court held that C, had failed to make out his 
case, and that Z>. and F, were liable in this suit, and 
passed a decree ordering them to pay the amount 
admitted by them to be duo from them, and the other 
defendants to pay the remainder of the claim. C, 
api)ealed. On the apiwal, Peacock, C, J , (Mittbb, 
J,, contra), held that the plaintiff’s suit must bo 
dismissed, the le^se being to M., and not to the de- 
fendants ; that the Court below had founded its d<j- 
cision on matters extraneous to the lease, which it had 
no jurisdiction to inquire into. Meld per Mittbb, 
«r., that the suit was properly brought against the 
actual tenants and not against the benaiuidar, and 
that the Collector had jurisdiction. Meld by both 
Judges that the suit should bo dismissed as against 
the sureties, who could not, as such, he sued under 
Act X of 1859. Rot Peiyahatu Chowbhbt v, 
Bbpinbeuabi Chitoxbbbuttt 

[2B.L.B., A. C.,287 

S. C. Pbeobath Chowbhbt t, Beepin Be- 

HABEB CnnCKEBBirTTT . U W, B,, 120 

O, appealed under section 16 of the Betters Patent. 
Meld by Kemp and Jackson, JJ., that the Collector 
had full jurisdiction to enter^in the suit, which was 
properly brought against those who were in tho 
actual possession of the land, and that these persons 
w^erc really the tenants ; that the form of the decree 
passed by the Collector was correct, the plaintiff 
having consenU^i to the decree being given in that 
form ; tliat the sureties bad really made themselves 
responsible for those who were really interestcMl 
under the lease, and not for F, Frosunno Coomar 
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Pal Chowdry v, Koylaxh Chunder Pal CAoterfry, JB. 
X, i?.. Sup, Vol,, 759 f distinguished. Seld by NOB- 
HAN, J, (dissenting), that the terms of the lease 
under which F, was alone interested could not be 
contradicted by oral evidence; that F. alone was 
bound to the lessor under the lease ; that the defend- 
ant could not be sued as tenant, unless subsequent 
to the })ottah and kabuliat something had occurred 
creating the relation of landlord and tenant between 
them and the lessor ; that no such relation or any 
contract creating such relation between the parties 
could be implied from the circumstances of the case, 
and the suit should be dismissed. Tlie Ilevenue 
Court had therefore no jurisdiction. But whether 
in the Revenue or Civil Court, D, and S. could not 
be sued jointly with B, and C., nor could Q, and H, 
Bipibbbhabi Chowdbt «. Ram Chandra Roy 

[6 R. Ii. B., 234 : 14 W. B., 12 

89. Suit for arrean 

of rent. — Question relating io rent , — In execution 
of a decree of the Revenue Court in a suit brought 
by K, for arrears of rent of a certain putiii, the putni 
was put up for sale and purchased in the name of Q, 
The rent having again fallen into arrear, K. took pro- 
ceedings against tf., under Regulation VllI of lbl9, 
for the sale of the putni ; but the arrears having been 
paid, the putni was not sold. In a suit for arrears of 
rent of the same putni subsequently brought by K, 
against P., and B. (the wife of P.) jointly, on the 
allegation that the putni had been purchased by Q, 
beiianii for P. and R., — Held that the Collector had 
no jurisdiction to try questions relating t<» rent 
depending upon e(|uital)le rights and liabilities aris- 
ing from circumstances other than those of the rela- 
tionship of landlord and tenant. Pbosonno Coomar 
Pal Cuowdby v, Koylasu Chtini^er Pal Choav- 
DHBY . . B. Ij, B., Sup. Vol., 768 

[2 Ind. Jur., N. S„ 327 : 8 W. B., 429 

Pbosonno Coomar Pal Chowdhby ». Muddun 
Mohan Pal Chowdhby 

[11 B. Ij. B., Ap., 31, note : 13 W. B., 390 

Hubtsh Chundeb Roy v, Poobna Soonduhrk 

18 W. R., 35, 125 

90. Benami lease . — 

Benejiciary interest.— -Jn a suit for arrears of rent 
on a lease granted to one of two defendants in the 
name of the other, where the former admitted be- 
nami execution of the agreement, but the latter 
denied that any relation of landlord and tenant exist- 
ed between himself and the landlord, — Held that 
the question w^hetber the latter defendant was the 
party beneficially interested in the lease was not one 
wbich was Intended by the Legislature to be tried 
by the Revenue Court, Kl8H£N Butteb Misbain 
V. Hickby . , . . 11 W, R., 406 

9L Suit for arrears 

of rent. — Title, — A, died, leaving four sons, P., C., 
/>., and P., by a wife deceased, and a widow, A., and 
thr^ other sons, P., O., and H., by her. K. brought 
a suit against P., C, O. and F , and against her three 
sous, P., Q,, and P., to estabiish her title to a certain 


RBKT, SUIT F0R.--8ultii un* 

der Rent Act — continued, 

talook which she alleged had been conveyed to her 
by A, under a deed of gift, P., C, P., and M, set 
up a prior deed of partition, whereby the property of 
the deceased, including this talook, was divided be« 
tween all bis sons in the proportion of ten annas to P., 
C, JO. and P., and six annas to P., 0^., and JET. The 
High Court, on appeal, held that the deed of parti« 
tion was genuine, and rendered the subsequent deed 
of g^ft inoperative. Afterwards P., C., 1)., and F, 
instituted a suit in the Collector’s Court for arrears 
of rent in respect of another talook, also included in 
the deed of partition, against the ryots and P., <?., 
and PT. The ryots admitted that they held at the 
rent claimed, but stated that they bad not ^laid their 
rent on account of a dispute between the brothers as 
to the shares in which tliey were entitled to the same. 
P., and HJ. raised the defence that this suit could 
not be maintained in the Collector’s Court : a suit iu 
the Civil Court should bo brought for the determina- 
tion of their shares, and the decision in their prior 
suit was uo evidence against them. Held that the 
question was really one of title between the brothers, 
and such suit could not be maintained in the Reve- 
xmo Courts. Gibisu Ciiandua Roy Cuowdhby v. 
Raj Chandba Roy Cuowduby 

[2 B. I*. R., A. C., 1 

92. - — — Suit for arrears 

of rent, -^Question of joint title. — In a suit for arrears 
of rent under Act X of 1859, where defendant, ad- 
mitting plaintiff’s interests in the land, alleged that 
it was the ijmali property of himself and the jilain- 
tjff, the Revenue Court dlsintssod the suit on the 
ground that it bad no juriKdiction. Tbcj Judge on 
appeal reversed the decision and gave plaintiff a 
decree. Held that even if the Judge had gone 
simply into the question of title and decided whether 
the estate was joint or separate, and on that decision 
based a decree, ho would not have been wrong. 
MoHBSH BHTI V, liBO NABAIN SlNOU 

[16 W. B., 82 

98, Suit for arrears 

of rent and for possession. — Where a claim for ar- 
rears of rent was joined to a claim for recovery of 
possession, the suit could not bti brought under the 
Rent Act. In such cases a plaintiff was not to be 
forced into two Courts for the purjtose of obtaining 
the full relief he required. lUsHOON Dyal Sinom 
e. Saeub Nabain Singh . . 4 E*. W., 89 

BENUNCIATIOMT OF EXBCUTORSSU^^, 

See Executor . 14 B, Ii. 

RBMUKOIATIOIT OF RIGHTS. 

See Cases under Waiter. 

REPEAXj of act, effect of— 

See Abatement ov Suit— Appeals. 

[A. li. B., 7 Mad.. 198 

See Casbs under Appeal— Eight op Ap- 
peal, Kfpeot of Repeal on — 

See Henoal Regulation VII of 1799. 

[B. Ij. B., Sup. VoL, 626 

7 t2 
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BSPJBAIi OF ACT, EFFECT OF-eaufi^ 

See CiTiL Peocbdubb Codb, 1882, B. 8 
(1877 b. 8) . l.li.B.,dCalc.,6d2 

[L I*. B., 4 Calc., 826 
dC.I..B., 208,437 
I. Xi. B., 3 Bom., 161 
1. 14 . B., 4 Bom., 163 
1. Ii. B., 8 Bom., 287 
See Cab KB irNDiiB Kabotttiok op Dbobbb 
— Efprot op Rbpbax. op Aot pbnd* 
iNO Suit. 

See LtM]TATIOV>~STATirTBB OP LltflTA- 
txok—Act XXV OP 1857. 

[13 B. I.. B.,445 
See Limitation— Statutes op Limita- 
tion-Act IX OP 1871. 

[1. L« B., 1 Bom., 286, 296 
I. Xi. B., 4 Bom., 230 
1. Ii. B., 3 Calc., 331 
7 Had., 283, 288, 298 
See Limitation Act, 1877, art. 146 (1871, 
ART. 149) . I. L. B., 4 Calc., 283 

See Magistrate, Jurisdiction of — Spb- 
ciAi. Acts— Madras Act 111 op 1865. 

[I. L. B., 1 Mad., 223 
See Opfencb committed before Penal 
Code camb into Operation. 

[I. li. B., 2 Calc., 

I. li. B., 1 AIL, 699 

See Statutes, Construction of— 

[3 Bom., O. C., 46, 49 
6 3Sr. W., 373 
1 Hay, 369 
I. Ii. B., 8 Bom., 340 

Effect of change of law on 

pending suit— C 7 vt 7 , Vroeedure Code, J85i), e, 387, 
—A suit was hold to l>o ponding under section 387, 
Act VI II of 1859, if anything reinaiued to he done 
which luight have been done under the old law ; and 
a party in such a case was entitled to ask the Court 
to proceed under the old law, inasmuch as the appli- 
cation of the new Code would deprive him of a right, 
in reference to the procedure of the case, which but 
for Uxe passing of the Code would have belonged to 
him. Fabbott 0 . Bam Suhab Singh 

[W.B.,1864,35 

3 , Suit before Act 

VIJI of lS33,-^Re^hearin^,*^A defendant in a suit 
instituted before the passing of Act V 111 of 1869 wtis 
entitled, under section 887, to any advantage of right 
which he might have possessed under the old proce- 
dart! ; but t&s did not bar him from availing him- 
self of any advantages which he might obtain from 
the new pi'ocedure, — s.y,, a re-hearing, under section 
119, in the case of an em parte decree. Russoolun 
0 . Fuzbelut-oonnissa . W. B., 1864, Mis., 36 

BEFOET FBOM BECOBB OFFICE. 

See Ktidbncb— Criminai. Casbs — Pbk- 
Tious Convictions. 

[6 B. Ii. B., Ap», 16 


BEPOBT OF AMEEK. 

See Cases under Evidence— Civil Cases 
—Reports of Ameens and other Of- 

PICERB. 

BEPOBT OF MAGISTRATE ON IN- 
QUIRY INTO CAUSE OF DEATH. 

See Criminal Pboobdubb Code, 1882, 
B. 176 (1872, s. 136). 

[I.L.B.,3 0alc.,742 

REPORT OF POIiICE. 

See Complaint— Institution op Com- 
plaint AND NeCBSSABT PbBLIMIN ABIES. 

[6 B. Ii. B„ 274 

See Evidence— Criminal Cases— Police 
Evidence, Diaries, Papers, and Rk- 
POBTS • . 6 W. B., Or., 62 

[7 W. B., Cr., 31 
3 B. Ii. B., a. Cr., 4 
8 B. Ii. B., Ap., 148 
7B.Ii. R.,329 
9B.Ii.B., Ap., 46 

See KBCoaNiBANCE to keep the Peace 
— Credible Inpormation. 

[4 B. L. B., F. B., 46 
lOW.B., Cr.. 41 
21W.B.,Cr.,28 

See Rboognisanob to keep the Peace — 
Likelihood op Breach op Pbaob and 
Evidence . 6 B. Ii. B., Ap., 148 
[4 B. Ii. R., F. B., 40 
16 W, B,, Cr., 46 
10W.B.,Cr.,66 

REPRESENTATIVE OF ASSIGNEE OF 
DEBT. 

See Ckbtifioate of Administration- 
Right TO BUB OR Execute Dsoreb 
without Certificate. 

[I. D. R, 4 Calc., 045 

BEPHESENTATIVE OF DECEASED 
PERSON. 

Appeal by— 

See Appeal — Execution op Decree— 
Parties to Suits. 

[3 HUB., A. C.,40 

— Execution of decree against— 
See Cases under Execution op Decree 
—Execution by and against Kspbb- 

SBNTATIVSS. 

Suit against— 

See Cases under Hindu Law — Debts. 

See Cases under Mahombdan Law — 
Debts. 

See Limitation Act, 1877, s. 17 (1871, 
s. 18} . . 3 B. L. B., A. 0., 233 

[!« L. E., 7 Calc., 627 
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BSPBESEXTTATIVB OF X)SCIiA8m> 

PXiHSON — eontinued^ 

See Sale is Exbcittiov of Deobbb— 
Dbcbees against Kepbesentatitbs. 

• Suit by -- 

See Cases rNBEB Cbbtifioate of Abki- 
nistbation—Right to sub OB Ezscute 
Decbbe without Cbbtifioate. 

1. ** Representative,” Meaning 

Civil Procedure Code, 1859, s, 20S. — A person 
may be a representative within the meaning of sec- 
tion 203 of Act VIII of 1859 (corresponding with 
section 252 of Act X of 1877) so as to make the 
decree effectual for the purpose therein stated, al- 
though that person is not the heir. Assamathem 
Nebsa Bibbb V, Lutohmbbfut Singh 

[I. Ii. B., 4 Calc., 142 : 2 C. L. B., 228 

2, Ijiability of representative 

for papers of deceased. — The heirs of a deceased 
person are liable for papers in their custody for 
which a claim is established against the estate of the 
deceased, as well as for debts due therefrom to the 
extent of assets taken by them. Luohmeeput 
Singh v, Nund Coomau Goopto . 22 W. B., 388 

3, Hindu estate. Person taking 

possession of, — JJahility for debt. — Executor de 
eon tort. — Where a Hindu died leaving a widow and 
brotlu^r, and the brother took jwsseasion of the de- 
cca8i‘d*s estate during the widow’s lifetime, — Held 
that the brother was liable to pay a debt of the de- 
ceased out of the estate come into his hands. Meld, 
also, that he was liable as legal representative of de- 
ceased, the widow having relinquished her rights as 
heiress. Qua>re, — Is any stranger who takes a de- 
ceased's estate liable, under Hindu law, to j)ay his 
debts as executor de eon tort ? Jogendeb Habain 
Deb Uoykux v. 'J bmple 

[2 Ind. Jur„ K. 8., 284 

4. Subsequent proof 

of will hy executor, — lAahility of estate in hands of 
executor. — Creditor's right to execute decree or bring 
suit against executor, — The person taking possession 
of the estate of a deceased Hindu (who has left a 
will, of which, however no probate has been granted) 
must, in the present state of the law, be treated for 
some purposes as his representative, until some 
other claimant comes forward. A judgment obtain- 
ed against such a person, even if it cannot be executed 
against the estate in the hands of an executor when 
he has tnken out probate, is at any rate sufBcient to 
enable a plaintiff to bring a suit against the executor 
in order to have the decree satisfied. Pbobunno 
Chunhbb Bhuttaohabjeb V. Kbisto Chytunno 
Pal . L Ii. R„ 4 Calc., 842 : 8 C. L. B., 154 

Meir of deceased 
Hindu allowing sitange^ to enter into possession of 
deceased's property, — Effect of decree against party in 
possension.-^-M the heir of a deceased Hindu stands 
by and allows a stranger to enter into possession of 
the deceased’s property, every person claiming under 
him will l>e bound by the decree in a suit of which be 
had notice, institute bona fide against the party in 
possession for the recovery of a debt due by the 


BEPBESETSTPATIVH OF DECEASED 
PEBSOH.— Hindu estate. Person taMng 
possession of — continued^ 

deceased to the plaintiff. Uma SUNUABI «. 

NUND Shaha Rai . . 8 0.“ 

e, Liability of representatives* 

•~-Money»dehts.*--J}amagesfor breach of contraet.^^ 
The heirs and representatives of a deceased person 
are liable, according to equity and good conscienco, to 
pay not merely the actual imbts of the deceased, but 
also the damages which arise from his breaches of 
contnict. Dblannby v. Bibbbjan . 22 W. B.,404 

7 . Widow of deceased Hindu.-— 

Creditor's right on decree against widow as repre* 
senfative. — Whore a Hindu died leaving a childless 
widow and a separated brother, it was held that, 
until a legal representative was appointed to the de- 
ceased’s estate, his widow was the only person who could 
defend a suit as his representative ; and that while a 
decree obtained against the widow would enable a 
creditor to attach and sell, not only the widow’s 
life-estate in the immoveable property, hut also the 
reversionary estate of the remainder- man, yet a 
decree obtained against tlio remainder-man would not 
enable the creditor to touch the estate in the hands 
of the widow. Natha Haei v. .Iamni 

[8 Bom., A. O., 87 

8. ' ' ■ i n I, Sale in execution 

of decree against estate of deceased, — Suit against 
representatives of deceased husband's estate.'^Xw 
1802 a suit for mesne j>rofit8 was brought against cer- 
tain y)er8on8 as being the heirs of one R. X., deceased, 
among whom were his widow and two infant sons. 
During the pendency of this suit the two infant 
sons died, and the widow was made a defendant 
as representing the estate of her deceased sons. The 
suit was decreed in favour of the plaintiffs in 1876 j 
and on the x)lain tiffs applying for execution, the 
widow objet’ted that 5 IGths of the properties, against 
which execution was sought, was the proi)orty of 
her adopted son, whom she alleged to have adopted 
in 1874. The adopted sou was not made a party to 
the suit. This objection was overruled, but tlio same 
objection was taken by the adopted son through fais 
natural father as his guardian and next friend, and 
the Court released the 6- Kith share from attach- 
ment, and allowed the objection. Against this order 
some of the plaintiffs apjwaled, but pending the ap- 
peal another of the plaintiffs applied to the High 
Court under section 022 of the Code of Civil Proce- 
dure to have the order set asidti. The Court, whilst 
refusing to interfere with the order, inasmuch as 
there appeared to be no material irregularity there- 
in, pointed out to the lower Court that the decree 
of 1875 having been obtaitte<l on account of a debt 
of E. L's, and being against the widow as repre- 
senting her husband’s {R, L.'s) estate, the estate 
would be answerable for the debt, whether the widow 
or the adopted son represented the estate, supposing 
the decree to have been properly obtained. The 
principle in Ishan Chunder Miiier v. Buksh AU 
Sondagur, Marsh., $14, followed. SOTISH Chundbb 
Lauiby V. Niloohul Lauiby 

[I. L. B.. 11 Calc., 45 
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9 ^ Son an repreaentative of 

father *— ttffoinat son, — AsseU , — Where a suit 
i» brought against a Hindu son« personally and as 
representative of his father, to recover a debt due by 
the father, a decree ought to be given against his 
•on, whether he has inherited any property or not, 
the result of such a decree in the case of non-inherit- 
ance b(}ing that it cannot be executed against the 
non-inheriting son. BAPUJt Audituam v, Umrdbhai 
Hatbs Sxiro . • *8 Bom., A, O., 246 

XO. Suit against legal repre- 

HentatiTO* — Assets. — Decree . — Execution . — Ciml 
Procedure Code (Jot XIV oflH82)t s, 252,-— K plain- 
tiff is entitled to sue the legal representative of his 
deceased debtor, and to obtain a decree against him, 
without proving that assets have come into liis hands. 
It is sufficient if there are assets of wliich he may 
become iK)Sse8S(ri. The decree should mention that 
it is against the defendant in that characb^r, and 
should be executed as directed by section 252 of the 
Civil Procedure Code, Act XIV of 1882. Hayappa 
Chetli V. All Sahib, 2 Mad., S36, followed. OiR- 
DHABLAL t)« Bai Suiv . I. Ii. B., 8 Bom., 309 

11 , Suit against heir for debts 

of ancestor. — Onus proband i, — In a suit against 
an heir f(^r debts of his ancestor, in the absence of 
special circumstances, it lies upon the plaintiff' in the 
first Instance to give such evidence as would primd 
facie afford rcasouable ground for an inference that 
assets bad or ought to have come to the hands of the 
defendant. Plaintiff having laid his foundation for 
his case, it then lies upon the defendant to show that 
the amount of sucli assets is not sufficient to satisfy 
the plaintiff*s claim, or that he was entitled to bo 

.tisfftid out of them, or that there were no assets, or 
that tlie^ had been <lis)) 0 Hcd of in satisfaction of 
other claims. Komi^A UpFX v, Sbavgaba Vauma 

[3 Mad., 161 

12 , - Iiiability of representative 

with assets to ,aooount,-~Afcs«s profits. — When 
a Jiarty is pniceeded against as the representative of 
a deceased ^'udgnient-dcbtor, and it is proved that 
property which i>eIonged to the deemsed judgment- 
debtor has come into his hands, it lies uimn him to 
account for such property and to include in his ac- 
counts mesne profits, whether accruing in the shape 
of rents or of interest. Abbemoobktssa v. Auebr- 


Benial of 

c^atnsf estate . — In a suit brought against the 
representatives of a deceased Mahomodaii, alleged to 
he in possession of his estate for recovery of the 
amounts of a bond-debt due by the deceased, the 
plaintiff should first he allowed to establish his right 
of suit against the estate, although the defendants 
plead that they possess no property belonging to the 
deceased to satisfy the claim. Such a plea, if estab- 
Ushed, is one to bo regarded in framing the decree. 
The decree in such a case should lie for payment out 
of the property of the deceased. And ordinarily the 
Court should not direct payment of the costs by th** 
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defendants personally, but out of the estate. Madho 
Ram V, Bilbitb Mamul . . 2 M. W., 449 

14, — Person in posses* 

sion of estate without assets, — Act VIII of 1859, s, 
203. — The plaintiff' sued the defendants on the 
ground that they were in possession of his deceased 
debtor’s property. It being found that the defend- 
ants received no assets from the deceased, — Held, the 
suit was rightly dismissed. If the suit had simply 
been against the defendants as heirs or persoual 
representatives of the deceased, and if they hod 
alleged that no assets had come to their hands, the 
plaintiff would have lieen entitled to a decree against 
them as representatives of the deceased (if he had 
prayed for such a decree), without going to a trial 
on the question whether or not the defendants had 
assets; and in that case he might have proceeded, 
in enforc‘ement of his decree, under the provisions of 
section 203, Act VllI of 1859. In thb mattes of 
THE PETITION OF HlBALAL MOOKBRJEE 

[6 B. li. B., Ap., 100 

8, C, HbSBA LaL MOOEERJBE V. OlOirMBUBKE 

Kuloonbb • . « 14 W. B., 431 

15 ^ r- Bepreaentatlves of debtor* — 

Eight to decree to extent of assets against heirs . — 
A decree was obtained against A„ and on Ills death 
execution was taken out against his widows. B, came 
in, and, alleging that A, was merely a benami holder 
for B., applied to be substituted for the widows as 
defendant. Meld that the Court was not right in 
exempting from liability A,* s heirs to the extent of 
any assets which might have come into their hands. 
llOOUaA SOONOOEBE DeBIA V. SOOBJOMONEE Db- 
BiA . . * . » 8 W • B.^ 101 

16. Civil Procedure 

Code, 1859, s, 203, — Eight to have decree executed out 
of property comings to hands of representative . — 
Plaintiff sought to recover the amount of a bond exe- 
cuted by the father of the defendant, and prayed for a 
judgment against certain land which belonged to the 
defendant’s father and the right to which passed by 
succession to the defendants. Meld that the plaintiff 
was entitled to a decree for payment by the defend- 
ants of the amount of the bond out of any property 
which passed to them as the representatives of their 
father; the plaintiff, in execution of the decree, being 
at liberty to proceed in respect of the immoveable 
property, if thei'e should he no moveable property 
left, or if it should prove insufficient when sold to 
satisfy the decree. Bayappa Chetti v. Ali Sahib 

[2 Mad, 336 

17. Execution of de* 

cree against son. — Civil Procedure Code, 1859, s. 
203, — Issues , — Where the defendant in a suit for 
the payment of money died before decree, his sons 
were made parties and a decree for the debt due by 
the deceased was given against them. In execution 
of this decree the decree-holder attached certain 
property in the hands of one of the sons, who ob- 
jected on the ground that it was his self -acquired 
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property. MM tliat tlie proper issues to be deter- 
mined were : (1) wliether the property attaolied by the 
decree-holder b^ formed a part of the estate of the 
deceased debtor ; and if not| (2) whether if it was sepa- 
rate property of the son^ that son had misapplied 
any property received by him from his father, and if 
so to what extent. Moobabeb Singh «. Pubyao 
Singh • . . . 2 C. Ij. H., 189 

10, — IteKpon»ilility of 

representatiiw.-^ltiyhis of creditorf. — When a de- 
fendant against whom a decree was passed in his 
representative capacity has made payments in satis- 
faction of the decree to the full value of the property 
of the deceased which has come, or but for the 
default of the defendant might have come to his 
hands, the decree can no longer be executed even 
although the decree-holder may be able to prove that 
the defendant still has in his possession proj)crty 
which originally belonged to the deceased. If the 
heir of a deceased Hindu or Mahomedan has sold to a 
bond fide purchaser property which ho has inherited, 
he is responsible for the assets i*oceived, but the pro- 
perty cannot be followed in the hands of the pur- 
chaser. Kam Golak Dobet «. Ayma Bbguh 

[12 W. B., m 

10. Liability of re» 

preaentatioee. Onus prohandu — Mode of accounting, 
— Before judgment-debtors can claim exemption from 
a decree-holder’s claim, on the ground that they only 

fatttion of their ancestor’s debts, they should prove ' 
and hie an inventory of the whole estate descended 
to them, and prove how it has been app1ie(L In a 
claim of this kind, the onus of proof is on the judg- 
ment-debtors, and, on their failure to sustain it, a 
presumption arises in favour of the decree-holder. 
JooGUL Kishoeb Singh «. Kalbe Chubn Singh 

[25 W. B., 224 

20. Mayment of debt 

to represent at he, — Uefusal to pay uncertificated 
representative. — The dcfentlant gave a bond on un- 
stamped paper to the plaintiff’s eldest brother. On 
the obligee’s death the succession was disputed, and 
the obligor refused to pay the subsequent interest 
to the })laintiff. Meld that, as the plaintiff had failed 
to takti out a cortiheate of succession to the obligee, 
the obligor was justified in such refusal. Meld^ also, 
that the plaintiff could not recover the stamp penalty 
from the obligor. Gabuda Reddi v , Gu2>i Jana- 
BAYYA RbDDI. GUDI JaNAEAYYA GAEU ». GarUDA 

Keohi 1 Mad., 124 

21* Tayment of debts 

to heir of deceased without certificate.-^ Certificate 
subsequently granted, — Liability of debtor,^ Bom, 
Meg. VIII of 1827. — A defendant who is sued by 
the holder of a certificate of heirship to a deceased 
Hindu for a debt due from the defendant to the 
deceased is at liberty to show, notwithstanding the 
certificate of heirship, that he has paid the debt he 
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owed the deceased to the actual heir of the latter 
before the grant of the certificate of heirship. It 
will not, however, he sufficient for such def^endant to 
show that he has paid his debt to a person whom ho 
bond fide believed to ho such heir. PtrBSHOTAM 
Manbukh e. Ramohhod Puhshotam 

[8 Bom., A. O., 152 

BE-SALE. 

See Cases unbeb Sale in Execution of 
Dbcbbb — Re-sales. 

[I. L. B., 2 Bom., 662 

RB-SAIiB OP GOODS, NOTICE OF- 

See CoNTBACT Act, s, 73. 

[16 B. Ii. B., 276 

BESCUE. 

See Escape pboic Custody. 

[21 W. B., Or., 22 
18 W. B., Cr^ 75 

BESEBVOIR. 

See Penal 

RESIDENCE. 

See Cases undeb Insolvent Act, s. 5. 

See Cases undbb Jubisdiction— Causes 

BIDBNCB, 

See Sbcubitt fob Costs— Suits. 

[I. I*. B., 3 Bom., 227 
See Cases undeb Small Cause Court* 
MoFUSBIL — JUBISDIOTION — DWELLING 

OB Cabbying on Business. 

Condition for— 

See Will— CONSTBUOTION. 

[12 B. D. B..1 
14 B. L .B., 60 

■ Proximity of— 

See Cbbtjpioatb op Administeation— 
Issue of and Right to Crbtioate. 

[I. L. B., 4 Calc., 411 

. Bight of- 

See Cases undeb Hindu Law— Fakily 
Dwelling-house. 

See Hindu Law— Maintenance— Right 
to Maintenance— Widow. 

[12B.I..B.,2a8 

BESI8TANCE OF PROCESS OF CIVUi 
COURT. 

See Contempt of Court — Contempts 
Gbnbbally . 2 B. li. B., F. B, 21 
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See Limitation Act, 1877, abt. 11. 

[^1» Xi» B.) S BouLf 4A 

See Onits Pbobani>i — Possbbsion and 
PeOOF OT TtTDE. 

[1. L. B.. 10 Calc., 60 
See Sals in Exboution on Obobbb— 
Obanotion to Sale. 

[I. B. B., 3 Oalo., 729 

1, Applioation by decree-holder 

on obBtruotion being mAde.^Month.-^English 
eatendar. — Civil Procedure Code, 1859, s. 226,— 
The word “ month in section 220 of the Code 
of Civil Procedure means a month according to the 
English calendar. An applicant under that section 
had a clear calendar month, exclusive of the day of 
dispossession, within which to prefer his application. 
Dado talad Ansab e. Baloouda bin Shan&ab- 
ArrrA 6 Bom., A. C., 88 

2, — — — Civil Procedure 

Code, 1859, s. 226. — Procedure, — The Court could 
not be put in motion under section 226 of the Code 
of Civil Procedure without an application from the 
decree-holder under that section. In the mattbe 
ON Mautab Koomabbb • « 19 W. B., 62 

3 , — — Bemedies of decree-holder. 

—Oheiruciion in execution of decree,— Decree-holder, 
Option of, to proceed under s, 328 or by a separate 
4 uit,SocX\oxi 328 of the Civil Procedure Code (Act 
EXV of 1882) does not make it obligatory on a decree- 
holder, who is obstructed in execution of the decree, 
to pursue his remedies under that section. Conse- 
quently his failure to do to does not prevent him 
from proceeding against the defendant ny a regular 
Buit. Balvant Santabam 0. Babaji 

[I. Xi, B., 8 Bom., 602 
This was the case under section, 226 of Act VIll 
of 1839. Jdomohun Tbwabbb v. Buldbo Naib 

[8 Agra, 162 

4 , Proof of obstruction.— Oieii 

Procedure Code, 1859, ee. 226, 227.— In order to 
bring a case under sections 226 and 227 of the Civil 
I*rooedure Code, 1859, it was necessary to show that 
obstruction had Imen offered arising from the circum- 
stance that lauds had been taken which were not in- 
cluded in the decree. Pbannath Kot Chowdhht 
«. PESONATfi Box Chowdhbx . 8 W. B., 898 

3, — — Procedure.— Procedure 
Code, 1869, ee. 226, 227. — Ohetruction in execution 
of decree for immoveable property. — Procedure to 
observed where, while execution of a decree was going 
on ae^nst immoveable property, the decree-holder al- 
leged that he whs obstructed in getting possession of 
eertaiu lands included In the decree, Bbojo Hohdn 
S xrxNUTTX V. Skooda Monbb Dabbb 

[8 W. B., 79 

3, — Objection to in^ 

ueeHyaCion hg Ameen under order of remand.— 
Civil Procedure Code, 1859, n, 226, 927.— Where 
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the order of remand directed the lower Court to as- 
certain from the settlement chittahs the situation of 
the lands in dispute, and the chittahs were found not to 
give the expected information, — Held that the Judge 
should, ivhen the Ameen’s investigation was objected 
to, have proceeded under sections 226 and 227 of 
Act YlII of 1859, and allowed both parties to adduce 
proofs of their claims. Shadhoo Suban v. Bhug(K)o 
Lall 12 W. B., 98 

7. Powerof Courts.— Citn7 Proee* 

dure Code, 1877, e. 829. — The power given by sec- 
tion 329 of the Civil Procedure Code to make such 
order as the Court shall see fit must be construed with 
regard to the circumstances in respect of which the 
power is to be exercised. An order under section 329 
should be the result of the fact that the defendant 
in the suit, who is precluded by tbe decree from dis- 
puting plaintiff's right, unjustly instigates a third 
party, who has no real interest in the property, 
to prevent the plaintiff from getting the benefit 
of his execution. A Court has no power under this 
section to determine, as between the judgment* credi- 
tor and a third party obstructing the execution of the 
decree, important questions on the merits which are 
wholly unconnected with, and cannot bo affected 
by, the fact that the obstruction is made at the insti- 
gation of the defendant. Goyinda Naib v. Kbsata 
[I.L.B.,8Mad.,8I 

3, ■ ■ - Civil Procedure 

Code, 1882, ss. 331 and 647. — Civil Courts Act, Mad- 
ras, 1873, s. 12. — Jurisdiction, — Claim below ordi- 
nary pecuniary limit. — A Court executing a decree 
obtains, by virtue of section 331 of the Code of Civil 
Procedure, a special jurisdiction which enables it t o 
try a claim of which the value of the subject-matter 
falls below the pecuniary limit of its ordinary juris- 
diction. By virtue of section 647 of the Code of 
Civil Procedure, a superior Court may, for sufficient 
cause, transfer a claim, registered under section 331, 
to a subordinate Court for trial. Sithalaeshmi 
e. ViTHiLiNaA . . I. Ii. B., 8 Mad., 648 

0, Person put into formal pos- 

session, — Civil Procedure Code, 1859, s. 229 and 
8 . 224. — Execution of decree for possession. — The 
provisions of section 229 of the Code of Civil Proce- 
dure, 1859, are not applicable to tbe case of a person 
put in possession of land under a decree in the manner 
prescribed by section 224 of the same Code. Qunbsh 
PbBSHAD «. JXKISHDN 

[1 M. W., 184 : Bd. 1878, 218 

10. Bona fide claimant other 

than debtor.— Procedure Code, 1859, s, 
929.— Under section 229 a bond fide claimant other 
than the defendant, obstructing the execution of the 
decree, instead of being looked upon as an intervener, 
must be regarded as one of the substantial parties to 
the suit. Dhibaj Mahtabcuand v . Nadttboon- 
NxssA Bkbbe 4 W. B., 82 



< mi ) 


DI0BST OF casks! 


( 4m ) 


BS8X8*FA3SrOB OR OBSTRUOTIOK TO 
RXRCUTION OF J}lSiOBJSE--^oniinued. 

IX, Obstruction otherwise than 

tOOfSoer of Court. — Civil Procedure Code, 1859, 
#. Sj89 . — Resisting execution of decree. •-Jurisdiction. 
— A. and B. obtained a decree for possession of land 
against C, On their proceeding to execute their de* 
cree, JD., who was in possession, presented a peti- 
tion to the Munsif, complaining that they were 
thereby attempting unlawfully to interfei*e with his 
possession. Iho case was tried, on r^nuand from the 
Judge, as a suit under the provisions of section 229 
of Act VIII of 1859. Held per Jackson, J., that as 
the decree-holder had not complained that the officer 
of the Court had been obstructed or resisted by the 
claimant, the case did not fall within section 229 of 
Act VIII of 1859 ; and, thci’efore, the Court had not 
jurisdiction to take summary cognisance of the case. 
Btjhal Sing Chowdhey v. Bbhabilal 

[1 B. Xu B., A. C., 206 : 10 W. B., 818 

X 2 , — : Bight to question legality of 

decree. — “ Claimants ** under Civil Procedure Code, 
1859, s, 229. — In claims arising under section 229 of 
Act VIII of 1859, there was nothing to prevent the 
** claimants ** from questioning the legality of the de- 
cree obtained by the decree-holder against the judg- 
ment-debtor. Mahomed Ali Khan v, Kadundbb 
Ali Khan AN. W., 81 

13, Question for trial.— 

Possession.-^-- Civil Procedure Code, 1859, ss. 229, 
230. — Procedure. — In suits framed under the provi- 
sions of sections 229 and 230 of Act VIII of 1859, 
the question of title is to be tried, and not the mere 
question of bond fide possession. The matter in 
dispute is to be investigated in the same manner 
and with the like powers, as if a suit for the pro- 
perty had been instituted by the appellant against 
the decree-holder. HnouA Uae v. Pbbmbbhttb 
Deal 2 K. W., 262 

14 , Civil Procedure 

Code, 1859, ss. 229, 230.-^ Question of title. — 
Held tliat the principle of the Full Bench ruling, in 
Badha Pyari Dehi v. Nahin Chandra Chowdhry, 
6 B. L. B., 708 : 18 W. B,, F. B., 80,— that a 
suit under section 230 of the Code of Civil Proce- 
dure must be treated as an ordinary suit for the re- 
covery of property, and that the whole question of 
title between the parties ought to he gone into, — 
is equally applicable to a case under section 229. 
Abdoob Sobhan «. Bbahma Bbo Nabatn 

[14 W. B., 140 

Contra, Tabbb HoBBSijr Khan v, Gooboo 
Pbbohad Kot . . 20 W. B«, 67 

15 , — Purchaser of 

under-tenure. — Plea of limUation. — Where a decree- 
holder sought to execute his decree against an under- 
tenure which had been sold for arrears of rent, and 
the purchaser objected on the plea of limitation, — 
Held that the purchaser, being no party to the suit, 
was not entitled to contend that execution was 
barred : he could only be beard under section 229 
or section 230, Act VlII of 1859; and if under the 
former, a very wide discretion could be exercised 
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the Court. Mohesh Chttnbbb Banbbjbb o. 
Chundba Monbb Dbbia . . 8 W. B.» 488 

13 , Order on application made 

after time limited.— Oiiui Procedure Code, 1669, 
ss. 229, 231. — Bight to bring fresh suit. — The holder 
of a decree for land, having been resisted in obtain- 
ing possession thereof by a person other than the 
deiendaiit claiming to be in possession of such land 
on his own account, complained under Act VIII of 
1859 of such resistance to the Court executing thcf 
decree. The Court rejected such application on the 
ground that it had been made after the time limited 
by law. Held that the order rejecting such appU« 
cation could not be regarded as one under section 
229 of Act VlII of 1859, wdneh would under sec« 
tion 231 preclude such decree-holder from instituting 
a suit against such person for such land. Bsiri 
Pbabad V. Laohman X^babad 

[I. L. B., 4 All., 182 

17 , Nature of investigation.— 

Civil Procedure Code, 1859, s. 229, — Suhject-maiter 
of suit. — Execution. — Appeal. — District Judge, 
Jurisdiction of. — The plaintiff obtained a decree 
against T., A., and J. in a suit the snbjeci-matter of 
which exceeded Ii5, 000, and In part execution thereof 
attached pro|)crty worth less than that amount. i>« 
having resisted the execution of the decree, the 
plaintiff*s claim was numbered and registered as 
a suit under section 229 of Act VlII of 1859. Upon 
investigation the first class Subordinate Judge made 
an order staying execution of the decree. The plain- 
tiff appealed to the District Judge, who bold that no 
appeal lay to him, as the subject-matter of the ori- 
ginal suit, out of which the execution suit arose, 
exceeded H5,000, The plaintiff appealed against 
this decision to the High Court. Held that the in- 
vestigation of a claim under section 229 of Act VIIl 
of 1859 was not to be regarded as a fresh suit, but 
was merely a continuation of the original suit, and 
that there was, therefore, no appeal against the order 
in question to the District Judge. Kavloji TamaJX 
V. Dholpa Haghu . . 1. li. B., 4 Bom., 128 

Contra, Muttammal v. Chinnana Gohndibn 

in which it was held that such a claim was a fresh 
suit, and not a continuation of the suit in whidi the 
claim had been made. 

Decree in .poseeaeory 

— Civil Procedure Code, 1859, s. 280 . — Decree ia 
suit under Act XIV of 1859, #. 15, — A, had been 
dispossessed of certain land in execution of a decree 
which B. had obtained in a suit against C, under 
section 15, Act XIV of 1869. A, applied, under sec* 
tion 230, Act VlII of 1859, to recover the land. 
Held, the decree obtained by B. was a decree 
within the meaning of section 230 of Act VIII of 
1859, and therefore A. had rightly applied under 
that section, Bbahka Mati Dbbi v, Babkat 6ib- 
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mX&aUTlOlSf of BBCBm— Decree in 

poieemory BVLit---eontinued, 

B. C. Bsouno Mores Dabbb 0 . Bubkttt Birbar 
C12W.B., F. 25 

Co»fr0, Qobikd Chcndbr Bagbbb «. Gobinb 
Ohobb Mubdul • . • 7 W. E., 171 

19, Befendants diepoeseseed 

in ezeoution* Objection hyr-^Civil Procedure 
Code, 1859, e, m— Section 28U, Act VllI of 1859, 
doeii not authorise the registry as a suit of objec* 
tious by defeudaiits or purchasers from defendants 
disposeesstid of immoveable proi>erty in execution of 
a decree, and disputing the right of the decree-holder 
to be put into possession of such property. Huro 
Hoy t. liJM Loohub Mcboul 

[6 W. B., 148 

90, ■ Claimant to right of way ' 

over land taken in execution.— C’»»i7 Proce^ 
dure Ctidcy 1859, e. P.90.— A plaintiff claiming a right 
of way over land taken possession of in execution 
of a decree could not intervene under section 230, 
Act VII 1 of 1859, but had to bring a regular suit to 
establish his right. NoBlK CUOBUBB MozoojdUAR 
V. Juxaduabeb Holdar • • 2W. B., 289 

91, Person other than defend- ' 

ant as to particular portion of land in dis- 
pute,— Ctei^ Procedure Code, 1859, e, 2B0,-~^8uit 
on diepoeeesaion by Ameen.^Cauae of action, period 
from which ii accrass.— Section 230, Act VII 1 of 
1859, was applicable to the case of a |)er8on who, 
though personally the defendant in the original suit, 
was h^gally other than the defendant as regards the 
Mrticular portion of land in dispute iii execution. 
Where an Ameen was appointed to measure and 
give ]‘>osHe8sion of land in execution of a decree, tlie 
one month allowed for preferring a claim under 
that section must he calculated from the date when 
the Ameen gave over possession, and not from the 
date of his Anal report. Kashbbnath Doss v. 

• W,B,,18e4,Mis„18 

Intervenor.—PdWiy to eatf.— 
to apply under Civil Procedure Code, 1859, 

030,— U. having sued to recover possession of 
certain lands, P, intervened, and D.V claim was j 
decreed without prejudice to P.*t rights. In cxecu- 1 
tion of that decree D» took possession, and there- 
upon P, applied to be heard under the provisions of 
section 230, Act VllI of 1869. Meld that, having 
been a party to the decree, P. had no remedy under 
that law, Uamqofaii Chuokebbutty t>. Pooeno- 
oauKBEB Baebrj^bb . • 12 W. B., 475 

93, PoasesBion by receipt of 

rent* — Pereonal occupation, — OitU Procedure 
Code, 1859, #. Possession by receipt and en- 

joyment of rent is as good in law as actual occupa- 
tiorf, and section 230, Act V III of 1859, was not re- 
stricted to cases of personal occupation. Bhtbub 
SxBOAB Sham Mavjbb . . 15W. B^t70 

94, Objeotor with bona fide 

mie.^jRiyht to opply under Civil Procedure 


EBSISTANOB OB OBBTEOCTIOir TO 
EXBOXrTlOfir of DBCBBB.-^Objeetor 
with bona fide title— 

Code, 1859, s. 230. — An objector who did not claim 
to be in possession “on his own account, or on 
account of some person other than the defendant,” 
hut whose sole gi'ound of intervention was that he 
held a bond fide title derived from the defendant, 
was not entitled to bo heard under section 230. 
Eubuf Au Khan v. Shib Shunkur Shuhatb. 
Ktjrim Bubxh V. Shib Shunkur Shuhayb 

[W. B., 1864, 884 

25, Claimant to possession 

through mortgagee. — Right to apply under Civil 
Procedure Code, 1859, x. 230. — Possession through a ' 
mortgagee is sufficient to bring a claim under this 
section. Abgur Ali v. Abour Ali 

[20 W. B., 

20 , Party not in actual occupa- 

tion of land. — Right to benefit of s. 230, Ci oil Pro- 
cedure Code, 1859. — A party who has parted with 
the actual occupation of land to another, was not 
thereby, as an absolute rule without restriction, 
barred from taking advantage of Act VIII of 1859, 
section 230. Bambb Mabhub Dutt v. Nuni) LalIi 
Mojoomdar .... 22W. B., 123 

27. Mortgagee in possession.— 

Civil Procedure Code, 1877, s, 832.-^Execuiion of 
decree.'--- Act VIII of 1859, s. 230. — Repeal. — A 
mortgagee who is in possession of the mortgaged pro- 
perty under the mortgage is in possession “on his 
own account ” within the meaning of section 230, 
Act VIII of 1859, and section 332 of Act X of 1877. 
Where, in pursuance of an order made in the execu- 
tion of a decree while Act VIII of 1859 was in force, 
certain persons were dispossessed of certain property 
after that Act was repealed and Act X of 1877 came 
into force, and such ])crson8 applied under section 
332 of Act X of 1877 to be restored to the posses- 
sion of such projH)rty on certain of the grounds 
specified in tliat section, — Meld that such ix^rsous 
were entitled to the benefit of that section. A person 
claiming under section 332 of Act X of 1877 need 
not prove Iiis title, but only the fact of possession. 
Shafx-udbin u. Loohak Sxnoh 

[I.Ii.B.,2All.,l 

23, - Mature of evidence requi- 
site. — Poaaesaion and disposseariou, Proof of. 

Civil Procedure Code, 1859, a. 230.— To entitle a 
party to come in under section 230, Act VI 1 1 of 
1859, by petition, and have his case tried in like man- 
ner as if he had paid full stomp duty on a regular 
plaiut, he must prove that he was in xwssession of the 
land in suit, and was dispossessed by another imrty, 
alleging the land to form part of land decreed to 
him. Nebl Mabhitb Dhtt v. Hadha Mohuk 

[3 W, E., 205 

29, Failure to show disposses- 

sion. — Cicil Procedure Code, 1859, a. 230. — Suit to 
confirm poaaeaaion, — Where, in an application pro- 
fessedly under the provisions of section 280, Act 
VIII of 1859, plaintiff affirmed that he was in pos- 
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OK OBaTBUCTIOMT TO 

KXKCUTION OF BECKEB.— Failwe 

to show diepoaaesBion— 

Bi^sion and Buod to have his rights affirmed, — H«ld 
that as plaintiff was not dispossessed he had no 
cause of action, and that he was not entitled to bo 
heard ; nor had the Court jurisdiction to hear and 
determine his cause under the extraordinary provi- 
sions of that section. Kalbb Nabaik Singh v, 
Pbotafchundbu Bgbooak . • 12 W. E., 281 

30. Diapossession, Evidence of.— 

Bt^ciency of proof — Planting bamboo and making 
proclamation ^ — Civil Procedure Code, 1S59, e, 230 . — 
Planting a bamboo and making proclamation to the 
occupajits of an estate that it has been adjudged to 
some other, is sufficient dispossession of a landlord 
to warrant luin in applying to the Court under sec- 
tion 230. COLLBCTOB OF BoGBA V. KbIBHNA INHBA 
Hoy . . - ,2 B. I.. B., A. O.. 301 

[11W.B.,191 , 

31 . Procedure on application. 

— Civil Procedure Code, 1859, s. 230.— Examination 
of applicant , — When an application is made by a 
party on the ground that he was in possession and 
that he has been dispossessed in execution of a de- 
cree in a suit in which he was not a party, the pro- 
per order to be made under section 230, Act VIII of 
1869, is in the first instance to examine the appli- 
cant. OiJHOY Chubn Dey V. Uajjsnhbo Coomab 
Ghosb 16W.B.»288 

32. — — - Dispoeaeeaion 

under decree of person not a partu to It , — Civil Pro- 
cedure Code, 1859, s. 230.— A pftty dispossessctl of 
laud under colour of a decree to which he was not a 
party, a])plying to a Judge under the provisions of 
section 230, Act VI II of 1859, is entitled to an 
investigation, and, if his title is estahlishod, to a 
decree. Hasbun Aly v. aid Aumbb 

[UW.B..14e 

33 . ^ — Trial as regular 

suit , — Civil Procedure Code, 1869, s. 230. — Wlxere a 
party complains, under section 230, Civil Procedure 
Code, of having been dispossessed in execution of a 
decree to which lie was not a party, and there are 
reasonable grounds for thinking that his claim is 
bond fide, it is the duty of the Court to treat the 
case as a regular suit between the claimant as plain- 
tiff, and the decree-holder and judgment- debtor as 
defendants. Lvlbbt Nabain Goss am bb v, Kbshitb 
1)eb Gossahbb . . 16 W. B., 209 

Bakbb Mahhub Butt v. Nuns Lall Mozoom- 
BAB ... . 22W. B.,123 

Yusan Khatun V. Bamnath Sen 

[7 B. L. B., Ap., 26 

S. C. Eshan Khatoon 9 . Bamnath Sein Lushkur 

[16 W. B., 827 

Ajoo Khan v, Kisto Psbshad Lahoobt 

[8 W. B., 477 

Sahoo Gosul Pbbshab 9 . Ztnub 

[ 1 K. W., 176 : Ed, 1873. 256 


BESISTANCE OB OBaTBtrCTKm T0 

EXECUTION OF l>ECBEE.-Praooiliire 

on application— continued. 

The express provisions of the Liter Acts of 1877 
and 1882, section 332 are in accordance with' Giese 
cases. ^ 

34 . Question of title.— Qsejif few 

of possession.— Civil Procedure Code, 1859, s. 230, 
—Where an objection takes the form of a suit under 
section 280 of the Code of Civil IVoceduro, the real 
question to be tried is, whether the objector has a 
lietter right to the property in dispute than the 
decree- holder. Shbebo Coomabbb, Babbe 9 . Kb- 
SHUB Chundkb Bosk 

[1 In<L Jur., N. 8 ., 188: 6 W. B., 224 

Under Act VIII of 1869, section 280, it was held 
that the title migiit bo gone into, as well as the ques- 
tion of possession. Yusan Khatun 9. Bamnath 
Sen 7 B. Ii. B., Ap., 26 

S. C. Eshan Khatoon v, Bamnath Skin Lush- 
XUB .... . 16 W. B., 827 

Badha Ptabi Dbbi 9 . Nabin ChandAa Chow;- 
bhby 

[6 B. U. B., 708; IS W. B., F. B.. 80 

Nugenbeb Chundeb Ghosb v. Bam Comub 
Munbul . . . . 8 W. 218 

Jadunath Sing 9 . KALtPBASAn 

[6 B. Ii. B., Ap., 65 : 14 W. B., 868 

Ajoo Khan 9 . Kisto Pebshad Lahooby 

[8 W. B^477 

35 . Ciril Procedure 

Code, 1859, s. 230. — Claim, — Possession ,— a 
person making a claim to certain property under 
section 230 of Act VIII of 1859 bod been allowed to 
bring a suit under that section to try his right to the 
property, it was held to be sufficient, in the first 
instance, for him to prove his ]K>sBessioii, without 
proof of title; but if he took this course, it waB 
open to the defendant to show that although posses- 
sion might be in the plaintiff, yet ho had no good 
title to the property, and that he (the defendant) had 
a better title. Dildassee Koonwabee Mothbb 9 . 
Gunga Pbbshab . . I. L. B., 6 Gala, 278 

36. Possession, — jW- 

mitation,— Civil Procedure Code, 1859, s, 230.— The 
defendant purchased in 1656 from the Official As- 
signee certain property belonging to one D, In 
1867 he brought a suit against the heirs of 2>, for 
possession of the property purchased ; he obtained a 
decree in May 1869, under which he obtained posses- 
sion in May 1870. In June 1870 the plaintiff Hied a 
petition under section 230, Act VI J 1 of 1859, alleg- 
ing that he had purchased the property claim^ from 
the heirs of I), in 1864, and had btten in possessum 
until he was ousted by the defendant, and that he 
was not a party to th(j suit brought by the defend- 
ant in 1867. Meld that the title of the defendant 
was barred, more than twelve years having elapsed 
from the date of his purchase ; aud that the plaintiff 
was entitled, on mere proof of bond fide possession, 
and that he was not a party to the suit by the 
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HXECOTIOK OF BSCBEH-QUBBtion 

of title — continued, 

defendant in 1867> to put the defendant to proof of his 
own title, and, on the defendant*« failing to prove 
hie title, to he restored to possession. Bkikdaboh 
C iriTKBBB Hoy v, Tabaohaho Bakdofaphay 

[UB.Ii.B^237: 20W.B^U4 

07, Separate adverse olaims,— 

IH$po8te9nion, — Procedure.*--- Civil Procedure Code, 
J1869, s. 2S0* — Four persons made separate applica- 
tions to the Court, under section 230, Act VI II of 
1859) alleging that the defendant, having obtained a 
decree against Government for possession of fisheries 
in a suit to whidi they were no parties, had in execu- 
tion dispossessed them of fisheries of which they were 
severally in possession. On inquiry it appeared that 
each and several of the four applicants claimed pos- 
session of the same iwrtions of the fisheries. The 
lower Court, holding that it was impossible for each of 
several parties setting up adverse claims to the same 
property to show that it had been bond fide in his 
possession, and that he had hmn dispossessed from it, 
referre<l all part.i(^s to a regular suit. Held that the 
Judge should have tried cacdi case by itself as be- 
tween the applicant and the decree-holder. Sakada- 
MAYI CllOWPHBAiN V, NaBIN ChANDBA HOY CdOW- 

BBBY . 2 B. Ii. B., A.C.9 838 : 11 W. B., 255 

30, Dispute between mokurrari- 

dar and dur-putnidar.— Procedure Codet 
18B9, s. 2S0 , — In a dispute between a mokuiTaridar 
and (lur-putiiidar, it was held that the kbas possession 
of the dur-putnidar, having Ihhju estabUnbed by a de- 
cree under section 280, Act VI II of 1859, coiikl not 
^ disturbed, except by a regular suit by the inokur- 
raridar for coufirmation of bis titht as niokurraridar 
and for direct ixiasessimi. Shbbo CoosfABBX Urbrb 
«. Ksskub Chububb Boss . . 8 W. B., 131 

09, Transfer of land in dispute 

from one jurisdiction to anotber.— Ja/srvsnor. 
^Cioil Procedure Code, 1859, f. 230. — In a suit 
brought by an iutervenor under section 230, Code of 
Civil Procedure, if during the pendency of the execu- 
tion case the land in dispute is passed by transfer 
from one district to another, and thereby the Court is 
deprived of jurisdiction, it is the dutv of the Court to 
transfer the record to the Court of the district to 
which the land has been transferred. Kalbs Doss 
Kbooy o. Hubonath Hoy Chowohby 

[8 W. B., 4 

40, Purohaser at execution 

sale. — Cieil Procedure Code, 1859, se, 269, 268 , — 
A person coming in, under section 269, Act VllI of 
1^9, more than a month after dispossession, bad no 
ioene standi under that section. Section 268 of Act 
VUI of 1859 was solely for the benefit of purchasers 
at a sale in execution, and no person had any ground 
to come in under the application of a purchaser 
except tlie party who was complained of as resisting or 
obstructing the purchaser in obtainli^ possession. 
Bbbba Lax.x Babkejtbb o. BtrBOBA Kakt Hot. 
Okooxool Chybdbb Mooxbbjbb o. Bubopa Kakt 


BX»ISTANCB OB OBSTBDOTION TO 
EXBCUTIOiEr OF DFCBEE.'-^Furoliaier 
at execution sale — continued, 

41, " ■ - — CivU Procedure 

Cede, 1859, e, 269* — Objection to khae possession 
made before attempt to deliver poseession in exeeu* 
tion of decree. — Construction of decree for posses* 
Sion. — 3f. obtained a decree against J,, and in execu- 
tion attached and sold his lands, which were bought 
by the decree-holder. The sale was confirmed and 
a writ of possession directed. After the decree, but 
prior to attachment, the original judgment-debtor 
had executed and registered a putni pottah for a three 
annas share of one of the zemindaris in dispute, and 
granted it to D., who having objected under section 
246, Civil Procedure Code, 1859, to the above sale, an 
order was made at the time of the auction sale that it 
should be proclaimed that 2>. claimed a putni right, 
and this was accordingly done. Before M. was put 
into actual possession she was required to find se- 
curity. Delaying to do this, the lands were attached 
and sold under a judgment obtained by others who 
purchased and entered into possession, ilf, having 
furnished scicurity, i)etitioned to be put into posses- 
sion, but her petition was rejected. She then brought 
R suit to cancel the order refusing her possession. 
In her plaint she claimed khas possession, but did not 
refer to the putni claimed by D. Her plaint was 
decreed, the decree was appealed, and it was finally 
upheld by the Privy Council; but throughout the 
litigation no issue was raised as to the putni. In the 
protx'oding to execute the decree M. claimed actual 
possession. Before process had l)een issued, 1). ob- 
jected to khas possession being given of his putni 
mouzah. The Ji^ge ruled that the objection foil 
within the spirit of section 209, Act VIII of 1859, 
and that he had therefore jurisdiction to entertain it. 
Held that section 269 did not apply, inasmuch as no 
atti^mpt had been made to deliver possession. Held, 
also, that the only intention of the decree was to con- 
firm the plalntiif in the position which she occupied 
when the property was sold in execution of her ori- 
ginal decree, after proclamation of D.’a claim, and 
that she was not entitled to khas possession. Sha- 
BODA Pebshad Muluce V, Dhukput StKaif 

[19 W. R., 219 

42. - Civil Procedure 

Code, 1859, es* 269 and 264 {1862, 8.334)*^ Delivery 
of possession, — Resistance or obstruction to giving 
possession, — Delivoiy of possession under section 204, 
Code of Civil Procetiure, was complete as soon as the 
steps prescribed by that section hfid been taken ; and 
any subsequent act of resistance on the part of the 
claimant to the land was not the resistance or ob- 
struction referred to in section 236, and could in no 
way give the Court a right to interfere in the sum- 
mary way provided by that section. Wajbb Hos- 
RBiK V. Abbool Kabib , . 13 W. B.9 418 

48. Civil Procedure 

Code, 1859, s, 269,^ Suit hg acution-purckaser for 
possession,— kn auction- purchaser qf the right, title, 
and interest of his judgment-debtor, plaintiff, got 
an award under section 269, C(xle of Civil Procedure, 
hut in attempting to get actual possession was sue- 
ccsafully resisted hy defendant, who claimed to have 
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BE8I8TANCB OR OBSTBUOnON TO 
3SXECtTTIOir OF DBOKBB.~PurchaBer 
at execution nBle^eontinued, 
purchased the property previous to plaintiff’s pur- 
chase. Upon thb the plaintiff sued to obtain pos- 
session. Meld that, as there was. no dispossession, 
the terms of section 269 would not apply. Svbabam 
Majeb V. MiBTUVjroT Dby • . 12W.R^609 

44, Civil Procedure 

Code, 1859, s, 269, — Dieposeeesion in execution of 
decree against another party, — A person dispossessed 
of property in execution of a decree against another 
person, and claiming to be entitled to possosston, was 
not bound to proceed under section 2^ of Act VIII 
of 1859. Pbotab Chundbb Chowbhby v, Bbojo- 
LAL ShAHA 

[B.!.. B.,Sup. VoL, 638 : 7 W. B^ 268 
Jaboonath Chowbhby v, Kadhamoneb Dosseb 
[B. I*. Sup. You 643 : 7 W. B., 266 

45, Civil Procedure 

Code, 1859, s, 269, — Suit by auction^purchaser to 
recover possession, — It was not compulsory upon an 
auction-purchaser under a decree, when resistance 
was offered to his taking possession of the property 
purchased, to proceed under section 269 of the Civil 
Procedure Code. It was open to him to proceed at 
once by regular suit agair^t the person in possession 
of the property purchased by him. Mababbe v, 
Bubloo Koobbbb . . . 2 N, W„ 460 

40, — Inquiry as to 

right to possession, — Civil Procedure Code, 1859, 
s, 269, — Where a Subordinate Judge, proceeding 
under Act Vlll of 1859, section 269, looked into 
the circumstances of a case with reference to the 
relative rights of the parties, and came to the con- 
clusion that he could not refuse possession to the 
execution-purchaser, he was held to have made the 
kind of inquiry contemplated by the section. Hubo 
Pbushab Boy Chowbhby v, Kamessur Misbby 


Malia 

• 

• 

• 

. 24W.B.,461 

47. 




— Cioil Procedure 


Code, 1859, s, 269, — Proof of title, — Onus probandi 
of, — When the defendant #a8 in possession by virtue 
of an order under section 269 of Act VIII of 1859, 
the plaintiff could only succeed on the strength of his 
own title. Kallaya v, Venkatbsh Vie a yak 

[1. li. B., 2 Boiu., 676 

48, • — Civil Procedure 

Code, 1859, ss, 269 and 246,— Order as to right to 
possession, — An application under section 2^, Act 
VIII of 1859, having been disallowed on the ground 
of unnecessary and improper delay, the attached pro- 
jierty was sold ; but on the attempt to take posses- 
sion the purchaser was obstructed the applicant, 
who alleged himself to be in possession. The Court 
made an investigation under section 269, and de- 
termined that as applicant’s claim had been disal- 
lowed under section 246, he had no right to remain 
in possession. Meld that t.hi« order was judicious 
and proper, lit thb mattbb ov the fbtitioh ov 
Bakbbkabhbb Eoy ^ . . . 13 W. B., 431 


BE8ISTAKCB OB OBSTOXTCnOV TO 
SXECBTION OF l>BOBlS2I^Piir(2ia»0r 
at execution sale — continued, 

49. Civil Procedure 

Code, 1859, s, 269,— Limitation, — ** Suit to cetabiM 
hie right,*' — Right contradictory to eummary order 
or consistent with lY.— The words ** suit to establish 
his right ” in section 269 of the Civil Procedure 

' Code meant a suit to establish his right to present 
possession j but where there was a subsisting right 
which was contradicted by the summary order uuder 
that section, and which was to be properly asserted by 
such a suit, the suit, by the person dispossessed or 
refused possession to establish his right, had to he 
brought within one year from the date of the order, 
failing which he could not sue afterwards on any por- 
tion of such right. It was otherwise where his right 
was consistent with the order and the possession given 
under it. Hakgo Vithal v, Kikhivabas bin 
Bayaohanb . . . .11 Bom., 174 

50. " Order not made 

against parties to proceedings, — Civil Procedure 
Code, 1859, ss, 268, 269.— A purchaser of immove- 
able property at a Court sale having been obstructed 
by the defendant, made an applicatiou to the Court 
under section 268 of Act V 111 of 1859 for the re- 
moval of the obstruction, but subsequently withdrew 
hie application. The Court thereupon made an en- 
dorsement on the application to the effect that as the 
applicant did not wisli t<» proceed further no investi- 
gation was made. Meld that no such order had been 
made as was contemplated by section 269, that sec- 
tion contemplating at least an order against one party 
or the other. Bhika v, Sakablal * 

[I. li. R., 6 Bom., 440 

In Habasatoollah v, Bbojonath Qhobb 

[I. Ii. R., 3 Calc., 729 : 1 C. L. B., 617 

a case governed by the Civil Procedure Code, 1877, 
it was held that there being no provision in that 
Code similar to that contained in section 269 of Act 
VlII of 1859, enabling the Court to do so, the Court 
could not enquire into a complaint made by a person 
other than the defendant on the ground of disposses- 
sion in the delivery of possession to the purchaser of 
immoveable property sold in execution of a decree $ 
and therefore the only remedy of a person so disj^- 
sessed was by regular suit. This omission in the Go4l0 
of 1877 was roctifted by the amending Act XII of 
1879, and under the present Code, Act XIV of 1882, 
a person other than the defendant may make an ap- 
plication for an inquiry. 
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Cases— Res Juricata, 

[I. Ii. R., 4 All., 69 
Marsh., 276 : 2 Hay, 154 
S W. R., Act X, 146 

See Benoal Rent Act, 1869, s. 29. 

[1. Ii. B., scale., 6 

See Contract Act, s. 43. 

[I. Ii. R., S Gale., 363 

See Cases ukrer Estoppel— Estoppel 
BY Judgment. 

See Fraud— Alleging or Pleading one’s 
OWN Fraud . . 12 B. Xi. B., 433 

See Hereditary Offices Act, s. 10. 

[I. Ii. B., 4 Bom., 254 , 

See Hindu Law— Endowment— Aliena- 
tion OF Endowed Pkopbhty. 

C14 a Ii. B., 450 
See Hindu Law — Widow — Dkcrkbs 
AGAINST Widow as rkprbsknting the 
Bstatbob Personally. 

[1. Xi. B., 8 All., 865 

See Hindu Law— Will— Construction 
OF Wills— Special Cases of Construc- 
tion-Double Adoption, &o. 

[2 Ind. Jur., TS, S., 24 
Bourke, O. C., 1B9 

See I^iTATioir Act, 1877, art. 11. 

[1. a a, 1 AH, 881 

See Limitation Act, 1877, art. 46 (1869, 

8. 1, CL. 6) . .1 B. Ii. B., a. O., I 

See Lts Pendens . 1. Ii. B., 1 AIL, 588 

1. GENERAL CASES, 

Beqixisites for plea of res 
Judicata .— JProcedure Code, 1859, #. 

Parties, — Subject-matter euil and cause of action 
identical , — To pload res judicata under section 2, Act 
Vlll of 1859, it is necessary that tlic parties should 
he the same or their representatives, that the subject- 
matter of the suit should be the same, and the cause 
of action the same. MauaRAJ Hinoh n. Bkbla 
Kooer .... W,B., 1864, 820 


RES 

1. GENERAL OASES— 

BequisiteB for plea of res judicata— 

mted* 

Munna Jhunna Koontwur a. Laljbb Roy 

[1 W. B., 121 

Udhar Singh n. Ranee Koonwub 

[1 A£p:a,^234 

Shumboo Chunder Singh v. Ram Narain 

Doss 8 W. B., 217 

Raj Doollub Sircar u. Ooma Churn Biswas 

[21W.R.,109 

2. — Final decision 

granting or withholding relief, — To conclude a plain- 
tiff by a plea of res judicata, it is not sufficient to 
show that there was a former suit between the same 
parties for the same matter upon the same cause of 
action : it is necessary also to show that there was a 
decision finally granting or withholding the relief 
sought. Sai KAPPA Chetti V. Kulanda Puri 
Naohiyab alias Kattama Nachiyab 

[8 Mad., 84 

8. ' Final decision in 

former swiL— To give effect to the plea of res judi- 
cata, the Court must he satisfied that the ground of 
legal right on which the plaintiff sues was a point 
raised and oiHUied for decision in the former suit, and 
that it was finally dealt with by the judgment and 
decree therein. (Jdaiya Tbyab v, Katama Nachi- 
YAR « . • • • ,2 Iffad., 131 

Affirmed in Raghoonadda Perya Oodya Taver 
«. Kattama Nauchbar . 10 W. B., P. O., 1 

S. C. VijAYA Uaganadha Bodha Goo boo Sawmy 
Periya Odaya Tayer e. Katama Natchiar 

[11 Moore’s I. A., 50 

2. ESTOPPEL BY JUDGMENTS. 

4 , Rule as to estoppel by judg- 

ment. — CimlFrocedure Code, 1S59, s. 2. — The doc- 
trine laid down in the Duchess of Kingston* s case, 
2 Smith's, X. C., 6th Ed,, 679, as to estoppel by 
judgment is applicabletfto cases tried under Act 
Vlll of 1859, the second section of which is consis- 
tent with that rule. But the Judicial Committee, 
reversing the decision of the Court below, considered 
that the doctrine had no application in the present 
case, the judgment relied on not being the judgment 
of a Court of concurrent jurisdiction directly upon the 
point upon the same matter; and, after an exami- 
nation of the whole evidence, restored the judgment 
of the first Court. Bhugowleb Sing v. Hosebin 
Buk Khan 

[7 B. Ii. lU, 678:16 W. B., P. C„ 80 

5 , — Judgment not inter partes.— 

Evidence Act (I of 1872), ss, 13, 40, 41, 43, — Admis- 
sibling in evidence of judgments not " inter parties,** 
— Per Garth, C. J., Jackson, Pontifbx, and 
Morris, JJ* (Mitteb, J., dissenting). — A former 
judgment, which is not a judgment in rem, nor one rc- 

to matters of a public nature, is not admissible 
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BE8 JUDICATA— confiinM^. 

2. ESTOPPEL BY JUDGMENTS— 

Judgment not inter partes—^oiK^tute^ 

in evidence in a subsequent suit, either as a res 
judicata, or as proof of the particular point which 
it decides, unless between the same parties or those 
claiming under them. In a suit between A, and A. 
the question ivas, whether C. or D, was the heir 
of JSr. If C. was the heir of M., then A. was entitled 
to succeed ; otherwise not. The same question had 
been raised in a former suit brought by X, against A» 
and d(H;ided against A.; and this former judgment 
was admitted in evidence in the suit between A, and 
JB,, and dealt with by the Courts below as conclusive 
evidence sgainst A* upon the point so decided. JSeld 
(Mittbk, J., dissenting) that the former judgment 
was not admissible as evidence in the suit between A, 
and B. either as a transaction ” under section 13, or 
as “a fact” under section 11, or under any other 
section of the Evidence Act. Guj ju Lall v. Fattkh 
Lall • I, Ii« 0 Calc.y 171 s d C« Xi, 480 

g, ' " ■ — Evidence Act (I 

of 1872), ss. 13,40, 4l,42,and43. — Onus prohandi . — 
judgments and decrees recognising rights between 
IMLrties to a suit or between persons whom they 
represent, although they are not conclusive under the 
Evidence Act (I of 1872), as they were before that 
Act came into operation, are yet admissible in evi- 
dence under section 13 of the Act, even if the parties 
in the former suit be entire strangers. Where the 
parties are the same, or representatives of those 
in the former suit, such judgments and decrees 
may hi? evidence so nearly conclusive os, when pro- 
duced by the party in whoso favour they are, to 
shift the burden of proof from him to bis opponent. 
Semite, — Under section 13 of the Civil Procedure 
Code (Act X of lb77), the law is now the same as it 
was under Act V.1I1 of 1859 prior to the passing 
of the Evidence Act. Naeakji Bhikabhai o. Dipa 
UicBD • * • . 1. Xi. B.f 8 XlouAif 8 

7^ - Bx parte decree. — Finality of, 

with regard to its subjeeUmatter, — Civil Procedure 
Code {Act X of 1877), s, 18, expl, 4 . — A decree 
obtained ex parte is not dual within the meaning 
of explanation 4, section 13 of Act X of 1877. NiL- 
H0KB7 Siaan v, Heeba Lall Dass 

[I. Xi. B., 7 Calc., 23 : 8 C. D. B., 257 

8.. — — Suit for arrears 

of rent, — Onus probandi, — In a suit for arrears of 
rent of a half -share of land, the plaintiffs relied upon 
an ex parte decree for rent at a certain rate, which 
they had obtained in 1809 against the tenants of this 
share. The defendants relied upon a subsequent 
decree in a contested stiit by the plaintiffs against 
the tenants of the other half-share, in which a lower 
rate of rent had been given. No other evidence tlian 
the decrees was produced on either side. It did not 
appear whether the ex parte decree had ever been 
executed. Held that it ^was open to the defendants 
to dispute the rate of rent claimed, and that the 
plaintiffs were bound to prove that they weie entitled 
to recover it* XtltnoHeg Singh v. Meera EaU Dass, 


BBS JUDICATA-eoafiitaeil. 

2. ESTOPPEL BY JUDGMENTS— oeafsinisA 
Bx parte decree— -ooiiftMasd. 

J. L, B., 7 Qalo„ 28, followed. 

«. Ram Loohttn Dbb 

[I. JL. R, 8 Calo., 875 : 10 C. X.. R., 189 

Ste Bibohvmsbb Rabickta e. HviwtaH Cbvk- 

D£B Doss 

[1, D. B., 8 Calo., 888: 1 C. D. B.,885 

9. Suit for rent — A 

decree obtained ex parte is, in the absence of fraud or 
irregularity, as binding for all purposes as a decree In 
a contested suit, Bibohtjhpise Makiokya v. Hub-* 
BisH Chbkbbb Dobs 

£1. D. B., 8 Calc., 888: 1 C. D. B., 686 

10. Decrees In rent suits.— 

for arrears of rent, — Subsequent suit for enhance* 
wwnf.— -The plaintiff sued the defendant in the year 
1873 for arrears of rent at a certain rate per bigha. 
The defendant pleaded that the land had been held 
him at an uniform rent for more than twenty yeai's, 
and this contention was supported by the Court. Tho 
plaintiff then gave the deWdaut notice of enhance* 
ment, and sued to recover rent for two years at 
the rate stated by the defendant, and for one year at 
an inen^eased rate. To this suit the defendant raised 
substantially the same defence. Seld that the 
decision in the previous suit was not fl bar to the pre- 
sent suit, there being two questions for consideration, 
— one, whethci* there had been an uniform payment of 
rent for twenty years; and if so, whether tho pre- 
sumptions which the law directs to be drawn from 
an uniform payment of rent for twenty years liad 
been rebutted by the plaintiff; neither of which 
questions were concluded by the previous decision, 
Gopxb Mohbn Mozoombab V. HiTaLB 

[I. D. B., 8 Calc., 789 

11. Decision as ia 

amount of land held as tenant — In an action for rent 
defendant pleaded, by way ^)f estoppel to part of the 
plaintiff^s claim, that, in a prior action for rent pre- 
viously due, brought by tho plaintiff against tho 
defendant, it had l>ecn found that the defendant was 
tenant to the plaintiff of a less quantity of land only 
than that in re8X>cct of which the pluintiff claimed 
rent in his suit. Meld that there was no estop- 
pel, and that the plaintiff might show, notwithetaiid* 
ing such pnjvious judgment, tliat tha defendant 
was ill occu]>ation of the larger quantity, ’^joobbta 
Pebsab o. BriuawANTAJAH . « Hanh., 18 

8, C* BHUaWAKTAJAH V. OjOODBlrA 

£1 Hay, 81 

12. Decision as 4o 

amount of land held as tencmt***8iUt for arrears rf 
rent-* A brought a suit against S. for arrears of mt. 
J?. admitted the sum claimed, but contended that the 
rent was due for a larger area of land than 
spetdfied in the plaint. An issne was framed on stieh 
contention, and decided againtt H. In a subsequent 
suit by H, to have it declared that a sum of money, 
equal in amount to the sum paid on admission in tho 
former suit, comprised the rent due on aU the la^ 
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BE8 JTrDXCATA->-oofi^iVNi<r(2. 

S. BSTOPPBL BY JUDaMENTS--cofi<tii««rf. 
Decrees in rent %uiU---c<mtinued* 

lield by him under A, MM (on appeal under the 
Letters Patent, reversing the decision of the Conrt 
below) that such suit was barred as being res jmdi- 
caia* Bussun Lall Shookul e. Chuvubib Dabs 

P* D. 4 Calc., 680 : 4 C. U B., 1 

10, I Dtoision ae fo 

issasarsffisti^ of land held, — In a previous suit the 
present plaintiff had sued the defendant for the 
amount of rent originally fixed in the lease, and 
the defendant claimed in that suit to have the rent 
reduced in accordance with the terms of the lease, and 
a measurement was thereupon made, which showed 
that the quantity of land held by the defendant w'ns 
In excess of that named in the lease : that suit 
was decided in favour of the plaintiff for the rent 
daimod. Meld that the rneasnremeiit adopted by the 
Court in the former suit was not, as regards the 
amount of the excess, binding upon the defendant. 
Bkeah Mukuvii e. Holoohub Pal 

[I. li. B., 8 Calc., 271 

LtJOHMtJN Pbbshad Qobqo ©. Lukhun Churn 
Kub 8 C. L. B., 74 

14, Suit for refund 

of ewcess of rent after suit for arrears of rent, — 
^e defendant (A zemindar) refusiKl to receive rent 
from the plaintiffs, taloohdars, at the rate asserted by 
the latter, who therefore doiiosited the amounts from 
time to time in the Zillah Court. The zemindar 
having drawn out these amounts, sued for arrears 
of rent, alleging that the money paid into Court 
covered only the principal and iiitorest for a certain 
period, and obtained an ex parte decree. In a suit 
brought for a refund of the money paid into Court, 
which hod without the plaintiffs* consent been irre- 
gularly (^rritxl to the account of interest, — Meld that 
the claim was barred as res judicata, Gobindnauth 
B ffKOXAL liOMANAirrfi tuAKOOB . 1 Huy, 601 

15, Decision as to 

right to rent, — Dismissal of former suit for rent . — 
Meld that fhe plaintiff having failed in a regtdar suit 
ill 1S58 to establish his right to rent, a subsequent 
suit for rout was not admissible, unless since that 
date rent was paid or his title recognised in some way. 
Bookhkund u. Nundoo SiNOB . 2 Agra, 221 


BBS JUDICATA— -nnaffnasd. 

2. ESTOPPEL BY JUDGMENTS— coaffawd. 
Deorees in rent BUits— coafsaasd. 

cision. In a suit brought by the plaintiff for the 
purpose of obtaining a permanent abatement of her 
rent she claimed the precise measure of abatement, 
viz., B155, which she had claimed in the suit brought 
against her by the defendant. Meld that the question 
was res judicata, it having been raised and decided in 
the former suit. Nobo Doobha Dosbbb e. Foyzbuz 

[I, L. B„ 1 Calo., 200: 24 W. B^ 40 

17. — Decision as to 

amount of rsn^,— -Where the plaintiff sued the de- 
fendant for a year's rent at the same rate which had 
been decreed to him for the previous year in a suit 
which he had brought against the same defendant 
for rent of the same property, and relied upon the 
fomer decree, which had been obtained ex parte, as 
evidence of the rent due to him from the defendant. — 
Meld (following Noho DoorgaDosseey, Fogz Buksh 
Chowdhry, /. L. jB., J Calc,, 200^ that the decree in 
the first suit determined the amount of rent due from 
the defendant to the plaintiff. Meld, further, that 
the decree was properly admissible as evidence, though 
the plaintiff hud not taken out execution upon that 
decree and his right to take out execution was barred 
by limitation. Bibchundbb Manickta v, Hubbish 
Chuxdbb Dass 

[1. L. R., 8 Calo., 888: 1 C. L. B., 585 

13 , — Decree as to 

amount of rent payable in former years, — Decree on 
admission , — The plaintiff in a suit for rent having 
failed to prove the amount of rent claimed by him, 
the Court in trying the issue ** What is the proper 
amount of rent payable to the plaintiff ? " gave the 
plaintiff a decree for the amount admitted by the de- 
fendant, that amount being loss than that claimed by 
the plaintiff. In a later suit the plaintiff sued the 
defendant in rcapect of the same holding for the 
rent of a subsequent year, and he claimed at the same 
rate as he ha^l claimed in the previous suit. Meld 
(Mittbb, J., dissenting) that the decree in the former 
suit was rex as to the proper rent payable by 

the defendant. Punnoo Singh v. Nirghan Singh, 
I, L. JR., 7 Calc,, 298 : 8 C, X. JR., 310, explained 
and distinguished. j£0 Lal Singh v. Subfun 

[11C,L.B.,488 


16, — — — ■ Decision as to 

amount (f rent, — Subsegment emit for abatement of 
rent , — The plaintiff obtained a putni lease of certain 
villages from tiio defendant in 1861 at an annual 
rent, and in 1865 was evicted from a portion of tlio 


property. She took no steps to obtain an abatement ; 
ont inasmuch as she did not pay any rent for the 
year 1871, the defendant brought a suit against her 
lor the rent of that year. The plaintiff set up the 
defence that she was entitled to an abatement of 


BX55 from her rent, the R156 representing the 
Jknnual value of the property which she had lost in 
consequence of the eviction. In that suit it was de- 
cided that the amqunt of abatement she was entitled 


to was B42. No appeal was made against that do- 


19. Decision as to 

possession as tenants, — Admissibility in evider^ of 
decree in former suit , — The plaiutiffa, as purchasers 
of a share of an estate, sued to recover their share of 
the rent of certain tenures held in that estate by the 
defendants. The defendants denied being in posses- 
sion as alleged. Another co-sharer in the same estate 
had previously brought a suit against the same defend- 
ants for the rent id the same tenures, and in that 
suit the present plaintiffs and other co-sharers of the 
estate wore made co-defendants, and the decision in 
that suit was that the present defendants were in 
possession and were liable to pay to the then plaintiff 
his share of the rent. Meld (Mittbb, J„ dissenting) 
that the decree in the former suit was not a resjndim 
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BBS JUDICATA— coHfmifel. 

2. ESTOPPEL BY JUDGMENTS-rottiiiiW. 

Decrees in rent suits— con^/nwei. 

eata or even admissible as evidence in the present ^ 
suit. SuRBVDBE Nath Pai< Ohowdhby V. BitOJO 
Nath Pal Chowdhby . 1. D. H.> 13 Calo., d5S 

20. Decision in formed? suit.— 

Decision as to right to property. — Subsequent suit 
for rent. — It having been decided in a former suit, 
wherein the present plaintiff and appellant was de< 
fendaiit and the present defendant was plaintiff, that 
the latter could not claim from the former a share of 
certain property set apart for the maintenance of a 
samsthan, — Held that, after that decision, it w^as 
not competent to the present defendant to collect the 
rents of the projMirty. He was accordingly ordered 
to make them over to the present plaintiff. Dado 
Ratji V, Dikanath Ravji 

[2 Bom., 77 : 2nd Ed,, 72 

21. Decision as to 

title to drain. — Suit for trespass, — Proceedings he^ 
tween same parties in another suit. — H. had insti- 
tuted a suit in the Court of the Munsif of the 24- 
Pergunnahs against A, on account of an allegwl tres- 
pass to a cortaiii drain, which B. then alleged to be 
liis property ; that suit was dismissed on the ground 
that B. had not proved his title to the drain in (jucs- 
tion. In a suit arising out of an alleged trespass to 
the same drain brought by A, against 3., in which 
A, stated it was his property, the judgment of the 
Munsif in the former suit was tendered in evidence | 
on b(*half of the jdaintiff, and it was contended it 
was an estoppel. The Court admitted it in evidence, 
but doubted wdictber it would be an estoppel. Ma- 
homed Shauaboodebh V. Weogubbiirt 

[10 B. Ii. B., Ap„ 31 

22. Judgment of foreign 

Court. — Cieil Procedure CWs, 1877, s, 14, — Inter- 
national law. An ex parte judgment of a French 
Court against a native of Britisli India not residing 
in French territofy upon a cause of action which 
arose in British India, imposes no duty on the defend- 
ant to pay the amount decreed so as to bar a suit 
in British India. Uindb & Co. v. Foknatk 
B&ayah . . I. 1j, B., 4 Mad., 869 

28. — — Judgment on award.— Fm- 

alitp of arbitrators award when judgment is passed 
thereon . — Question dealt with hg such award raised 
tn a subsequent suiL— Where a case w'as referred 
to arbitration, and the award was subsciqueully 
filed and judgment passed in accordance therewith, 
and subsef^uerXrly, in another suit between the same 
parties, a question dealt with in the award was raised, 

— Held that such question was res Judicata between 
the jmrties, the judgment on the aw^ard having the 
same effect as an ordinary judgment of a Court, and 
being conclusive on tbe point. Wabbbb Mauton v. 
CHVKI SlVOH 

[I. Ia B., 7 Calc., 727 : 9 C. D. B.. 877 

24. — — .. Decision as to status of en- 
dowment. — Suit for possession. — In 18U1 A., tbe 
shebait and proprietor of the guddee of a debsheba 

IV 


BES JUDICATA— roa^ef>Ms<^. 

2. ESTOPPEL BY JUDGMENTS— 

Decision as to status of endowment^ 

continued, 

at K., alienated part of the land by deed of gift to 
3., for the purpose of founding a sbeba at C., which 
was accordingly done. In 1823 the then shebait 
the debsheba of K. instituted a suit for tho recovery 
of tho alienated lands against the then shebait of the 
sheba at C., and in that suit it was declared that tho 
sheba was independent of the debsheba, and thus tho 
plaintiff was referred to a regular suit. In 1861 tho 
then shebait of the debsheba brought a suit for 
recovery of the lands against the then shebait of the 
sheba. Held that the decree in the former suit 
operated as an estoppel against the plaintiff. KiBS>* 
KONUND Asheom Dchdy 0. Nukbing Dobb Bt- 
SAGBS Marsh., 466 

25. Order dismissing claim for 

maintenance. — Subsequent suit for mainten* 
ance. — Agreement as to amount of maintenance,^-— 
Decree limited to agreed amount, — An allowance for 
the maintenance of a younger member of a family 
was charged upon the inheritance to which the eldoft 
male moml>er alone succeeded. In a suit for such an 
allowance brought by a younger brother against tho 
elder, who bail succooded their deceased father in the 
possession of the esttiU% — Held that an order made 
dismissing a claim for malntonance greferred by such 
younger brother against their father in his lifetime, 
founded on an ikrarnama, did not afford a defence 
under section 13 of tho Code of Civil Procedure, 
Held, also, that tho brothers having made an agree- 
ment, fixing the allowance for maintenance at a 
certain sum, the younger brother agreeing to receive 
a less sum for a defined period, ho could only obtain 
a decree for the allowance so reduced. AhMAH 
Hosbbin Kuab V, Nihal-ui)-»in Khan 

[I. li. B., 9 Calc., 946 
If. B., 10 1. A., 46 

8. C. Mahomed Hosbain Khan o. Mahomed 
Nbhaluddin Khan . 18 C, L. B., 880 

26. Order as to payment of 

maintenance. — Subsequent suit far maintenance 
charged on estate of Sovereign Pt'inoe. — Pormer 
suit making maintenance charge on estate in British 
territory,- — In a suit against the Maharajah of Hill 
Tipi^erah, which is an independent Sovereign State, 
for maintenance, it appeared that, in a former suit 
tried in British India in resijcctof the same claim, the 
Court had ordered the amount of the maintenance 
for which be gave a decree to be paid by Uie defend- 
ant Maharajah from his estate in R., which was in 
British India. Held that tbe decree in the former 
suit was not res judicata to show that tlie mainten- 
ance claimed in the present suit was a charge on the 
Ecroindari of R80 as to give the Court jurisdiction. 
Bib Ch pndbb Manikmya v, Ishan Chundbr 
Tagobb . . . 12 O. L, B., 478 

27 . Decree awarding fixed 

money allowance in lien of maintenance.— 
Subsequent suit for partition . — A former decree 
decided tlmt the plaintiff (a widow) always received 
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BUS JUDICATA — continued, 

», ESTOPPEL BY JUDG»lENTS-cofi«in«ed. 

Decree awarding fixed money elLowanoe 
in lieu of malntenanoe—coa^iiMteJ. 

a certain fixed amount, and was not entitled to re- 
cover more in the shape of profits in respect of the 
share claimed. JSeld that it was not a decision that 
such fixed payment represented a mere clmm to 
maintenance, and not a substantial right or interest 
in the property itself, so that on partition she must 
be regarded as having no claim to share in the land. 
It should he inquired into (the decree being so con- 
strued) whether the acceptance of a fixed payment 
was on forfeiture of all rights to the property, and 
whether it extended only so far as the widow’s right 
is concerned, or whether it affected the sou’s right 
likewise, Mas Kooitweb v , Bilawub Hossbin 
Khak 1 Agra, Bev., 86 

28. Decision on question of fact 

--^Suhsequent suit between other partiee . — On a 
<luestion of fact the decision of one Court cannot 
bind another in a suit between other parties. Assan- 
oolJLAH n. Kaxbb Moiiui? Mooebbj be 


8. ADJUDICATIONS. 

29. Mention of cess in survey 

proceeding. — judicial determination. — Held that 
the mention of a cess in the wajib'Ul-urz and settle- 
ment proceeding was not equivalent to a judgment 
ou a question raised so as to preclude adjudication on 
the merits. Hah Chdbi) v , Zahoob Ali Khan 

[1 Agra, 186 

See 11 AH 0]£UBi> V. Zahoob Ali Khae 

[1 Agra, 184 

80. — Entry in wajlb-ul-ura.— 

Limitation.-^ Held that an entry in the wajib-ul-urz 
is only good for what it may be worth as evidence, 
and cannot ho held to be like a judgment or to require 
to he set aside by a regular suit subject to a limita- 
tion calculated from the date of the instniment. 
Bhola Sxnoh e. Bulbaj Sikoh . 1 Agra, 883 

8 L — Application under Adminis- 

trator General’s Act (XEIV of 1867), Order 

on. — Civil procedure Code (Act X of 1877), #. 
18.--Aot n of 3874, », An appli- 

cation by petition under section 63 of Act II of 1874 
was a “ suit ” within the meaning of section 13 of 
Act X of 1877, and therefore such an application was 
barred by the disposal of a former application in the 
same matter under the same section, or under section 
60 of Aet XXIV of 1867, which the Act of 1874 
repealed : tins was so whether the order wss one for 
payment of money or one dismissing the petition. 
Section 63, Act IX of 1874, contemplateB that the 
money, which is the subject of the petition, may be 
elfdmed ^mrCies other than the applicant, and that 
those parties may appear and be represented at the 
hearing ; and the words “ binding on all parties were 
iutcYided to make tli© order binding npon such parties 
as well as on the petitioner. Smith c. Sbobbtabt 
m Statb, In the maxtbb of Act II of 1874 

[1. L. B., 3 Calc., 340 


BES JUDlCATA^-con^iaasd. 

8. ADJUDICATIONS*— 'COM finned. 

82. ■ Adjudication in accordance 

with Oaths Act, — Oaths Act (X of 1873), es, 9 and 
11. — Question of title. — The decision of a question of 
title in issue between the ))arties to a suit in accord- 
ance with^he provisions of the Oaths Act is not an 
adjudication which will operate as an estoppel when 
the same question of title is again raised in another 
suit between the same ))arties. Kbshava Thabagan 
V, Kudban Nambuhbi . 1. Ij. B., 5 Mad., 269 

88. Order apportioning oom- 

pensation-money. — Quehtion if title, — Land 
Acquisition Act, s. 39. — Under section 89 of the 
Land Acquisition Act, it is tluj duty of the Judge, in 
apportioning the compensation-money which he is 
directcil to api)ortion, to decide the question of title 
between all persons claiming a share of the money, 
Sembls, — No decision under the Land Acquisition 
Act should be treated as res judicata with re8j)ect 
to the title to other parts of the property belonging 
to persons who may come before the Judge under 
I section 89. Nobodbbf Chdndbb Chowdhby «• 
Bbojbndbo Lall Hot 

84. Investigation under s. 831, 

Civil Procedure Code, IS*!!.— Title, Question^ 
of.—jPossexsion. — An investigation under section 331 
of the Civil Procedure Code (prior to the Amendment 
Act of 1 k 79) was limited to the fact of possession, and 
was no bar to a subsequent suit brought to try the 
title to the land in dispute. Chinnabaui Pillai v. 
Kbishna Pillai . . 1. Ii. B., 8 Mad., 104 

Order for abatement of 

suit. — Difference of procedure under Civil Hrocem 
dure Codes, 1859, and 1877, s, 371. — Certain pro- 
perty having been mortgaged was sold in execution 
of a decree against the mortgagor, and the deci*ee- 
holdor became the purchaser. The mortgagee subse- 
quently sued upon his mortgage, making the pur- 
chaser a defendant, but pending the suit the latter 
died, and the suit was not revived against liis repre- 
sentatives. A decree was, in 1876, obtained, and in 
execution of that decree the property in question was 
purchased by the plaintiff, who now sued to recover 
possession of the same f ram the representatives of the 
purcliaser at the former execution sale. Held that 
the matter was not res judicata by reason of the 
mortgage suit, inasmuch as that suit having been 
I under Act Ylll of 1859, the abatement had not the 
eflect which such an abatement under Act X of 1877 
would have had,— being a bar to a fresh suit 
in the same cause of action. Nistabini Debi v, 
Bbojo Nath Mookhopahhya . 10 C. I«. B., 229 

38 . ' Withdrawal &om suit with 

permisaion to bring a fresh suit.— Pro- 
oedure Code, 1859, s. 97,-^ A suit is not barred as 
res judicata because, in a former case between the 
same parties, and in the same cause of action, the 
plaintiff, after the evidence had been recorded, hut 
before final judgment was passed, obtained the Court’s 
permisffion to withdraw tlm suit with reservation of 
leave to bring another. Mona Bibbb t^. Oomed Ali 

[16 W. B., 276 
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BXiS JUDICATA 

3 . ADJUDICATlONS-^onWinceA 

87, Bismissal of plea of set-off. 

— Subsequent suit for same claim, — The plea of set- 
off is one form of bringing a suit, the defendant be- 
coming in regard thereto a plaintiff, and he cannot 
therefore be allowed to set up a claim for which a 
salt had been previously brought by him and dis- 
missed. AbDOOLLAH KHAK «. SfiEflKABTO.P£BSHAD 

Bajbah . * • • • 16 *V/ • B.| 262 

88 , • " Landlord and 

tenant, — Sale for arrears of rent, — Deposit to 
protect under •‘tenure, — Set-off, — Voluntary payment, 
— L, and JK., the holders of a putui estate, granted 
in 1B50 a dur-putui lease to A at an annual rent, the 
lease stipulating that S, should have full power of 
sale and gift, but should not sub-let without the putni- 
dar’s consent. The lease contained no stipulation for 
the regbtration of any vendee or donee. In 1860 8. 
sold the dur-putni lease to AT., the deed of sale, which 
was duly registered, providing for mutation of names 
in the putnldarb Ix^ks. No such mutation was ever 
effected by AT., who was never recognised as their 
tenant by X. and J2., the rent of the dur-putni being 
paid in the name of S, In 1864, the rent due from 
the putnidars being in arrear, the zemindar proceeded 
to sell the putni under Kegulation VII 1 of 1819. 
Thereupon iC, in order to j)rotect his under-tenure, 
deposited in the Collectorate, on 17th November 1864, 
a sum of money, on which the sale was stayed. K,, 
being then in arrear in the payment of his dur-putni 
rent, claimed to set off the amount deposited in the 
Collectorate against the rent due to L, and id. This 
L. and id. refused to allow, and they brought a suit 
in the Collector’s Court against S, and his sureties to 
recover the arrears of rent. In that suit AT. inter- 
vened, claiming the beneilt of the set-off, to which, 
however, the High Court, on 26th June 1806, on 
appeal, held that he w^as not entitled, the dox> 08 it 
being merely a voluntary payment by AT. On 30th 
October 1867 K. brought a regular suit against S, 
and L, and id. to recover the amount of the deposit 
and obtained a decree, but the decision was reversed 
on appeal and the suit dismissed for want of jurisdic- 
tion. On 6th June 1869 AT. tiled his plaint in the 
proi>er Court. Held that he w'as entitled to recover 
the amonnt deposited by him in the Collectorate, and 
that the suit was not barred as being res judicata 
by the decision of 26th June 1866. LcOBiNAnAiN 
Mittbu e. KufiTTBO Pal Sinqu Eoy 

[18 B. L, B., P. O., 146 : 20 W. E., 380 

89 , Set-ofT, Plea of, in respect 

of claim dismissed in former suit. — Civil Pro- 
cedure Code, 1882, s. 18, — In a suit to recover a sum 
of money due as wages, the plaintiff alleging that the 
defendant had engaged him to sell cloth on his 
account at a monthly salary, tlie defendant claimed 
a set-off as the price of cloth w'hich he alleged the 
plaintiff had sold on his account on commission. It 
appeared that the defendant had previously sued the 
plaintiff to recover the same amount as was now 
claimed by way of set-off, as being due for the price of 
cloth sold and delivered by the defendant to him ; and 
the plaintiff (then defendant) pleaded that there had 

IV 
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8, ADJUDICATlONS—eottfinaed. 

Set-off, Plea of, in respect of claim dUh 
missed in former BVdt^ continued, 

been no sale to him, but the cloth had been delivered 
to him on commission sale. The suit was dismise^ 
on the ground that there was no proof of a sale ol 
cloth, and the question whether any sum was due for 
cloth sold on commission sale was not gone into. 
The cloth now alleged to have been delivered on com- 
mission sale was the same as that alleged in the 
former suit to have been actually sold to the plain- 
tiff. Held that the claim for such set-off was not 
barred under the provisions of section 18 of the 
Civil Procedure Code. Aicib Zaha v, Nathit Mal 
[I. li. B., 8 All., 806 

40. Order of former Hagistrate 

for maintenance. — Criminal Procedure Code (Act 
X of 1872), s, 586, — Maintenance of wife, — Adultery 
of wife subsequent to order for maintenance, — ^A bus* 
baud upon whom an order to make an allowance for 
the maintenance of his wife had been made, under 
section 586 of Act X of 1872, objected to the pay- 
ment of the allowance on the ground that his wife 
was living in adultery. The Magistrate entertaining 
this objection disallowed it, on the ground that the 
charge of adultery against the wife was not estab- 
lished. The husband subsequently again objected to 
tbe payment of tbc allowance on the same ground. 
The Magistrate entertaining the second objection 
allowed it, and directed tbe husband to discontinue 
Xmying the allowance. His order was based on proof 
of adultery by the wife before the date of the order 
of the former Magistrate. Held, on the general 
principle of the rule of res judicata, tliat the second 
Magistrate was wrong In law in reopening matters 
already adjudicated upon, and his order directing the 
discontinuance of the idlowance on tlie ground of 
fac,t8 antecedent to the former Magistrate’s order 
must he held to be illegal. Labaiii v, Kam Dial 

[1. Ii. B., 6 Aa, 224 

41 , Application to set aside 

decree after refusal by Court to set it aside. 
— Attachment under ex parte decree. — A suit was 
brought against T. and an ex parte decree obtained 
against luiii. An application by to Imvo the 
decree set aside was dismissed. The defendant after- 
wards applied to have the attachment and all the 
proceedings set aside and declared null and void, 
q^cere , — Whether the former refusal to set it aside 
would be a bar to prevent the setting aside by the 
Court. LALKUVAitBaAi V. Sabsangji Paetab- 
sABGJi . - • -7 Bom., O, C., 150 

4. JUDGMENTS ON TECHNICAL POINTS. 

4% Dismissal without trial on 

the vdevitB,— Hearing and determination of cause 
of action, — A suit on the same cause of action, and 
between the same parties, as a former suit which 
was summarily dismissed without being tried on its 
merits, is not one on a cause of action which has 
been beard and determined by a Court of competent 
jurisdiction In a former suit. Suokhbb Bewa «. 
MEai>KE Mvvvvh , . . 0 W, B., 827 

7 u 
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81SB JUmOAHiA’^oowtinued. 

4. JUIKJMENTS OX TECHNICAL POINTS 

— contiwtedm 

43 . - Deolsion witliout trial on 

merits.— jPor»i«r judgment on technical defect or 
irregularity* — A former judf^ont, which proceeded 
wholly upon a technical defect or irregularity in the 
proceedings, and not upon the merits of the case, is 
not a bar to a subsequent suit for the same cause of 
action. Bam Nath Rot Chowdhbt v, Bhagbttt 

. 8 W. B., Act X, 140 

44. Case decided on 

technical ground, — The cause of action between two 

es cannot be said to be a res adjudicata if the 
case was dis])OHed of on appeal on a purely tech- 
nical point, even though the suit was decided on its 
merits in the Court of first instance, Mokoond 
Nabain Hbo i>. JoNABDUir Hey Bubnick 

[16 W. B., 208 

45 . Suit dismiased as being 

premature. — Suit for same subject subsequently 
brought. — A suit dismissed as beiiic: prematurely 
brought is not a res judicata in a subsequent suit 
brought at the proper time. Elahee Buksh «, 
Sheo Nabain Singh . . 17 W. B., 360 

40 . Suit dismissed as not being 

proper remedy. — Subsequent suit on same cause 
of action. — Ciril Procedure Code, 1859, ss, 2 and 7. 
—The first dc^fondant mortgaged certain lands to 
plaintiff by way of zur-i-peshgi lease, under which the 
lattijr entered into possession. The first defendant 
aftorw^ards gave a ticca of the lamls to the second 
defendant, who turned the plaintiff out of possession 
before the term of the zur-i-peshgi lease had expired, 
plaintiff then sued the first and second defendants, 
basing his cause of action on the dispossession by 
the second defendant, and praying for the recovery 
of tlio mortgage -money by sale of the mortgaged 
property. The suit was dismissed, the Judge ob- 
sernng that plaintiff's proper nnnedy w^as to bring 
a suit for possession. Plaintiff then brought a 
snbscHiueut suit for posscssiou against the same 
parties, and on the same cause of action. The de- 
fendants objected that the suit was barred under 
seeddons 2 and 7, Act VIII of 1859, but the conten- 
tion was overruled. Heodhabi Singh v. Laxla 
Sbwsabitn Lal • . . 8 C. Ii. B., 886 

47 . Suit struck off for default 

•^Beng. Reg. XXVI of 1814,— Decision of smt. 
—Civil Procedure Code, 1859, s. 148,— Where a suit 
bad been sti*uck off the file on default under the old 
law, Regulation XXVI of 1814 (“ kharij ” being the 
word used), it was held that there was no “decision” 
such as is contemplat«ed by section 148 of the Civil 
Procedtire Code, 1869, GtrNGA Ram «. Khbm 
Nabain Poobkb , , . .11 W. B^ 260 

4a Dismissal of suit for default 

in appearance of parties.— JBemanded case. — 
When a suit has been remanded by the Appellate 
Court and then dismissed by the Court of first in- 
stance for non-appt?arance of the parties, the plaintiff 
is not debarred thereby from bringing another suit 
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4. JUDGMENTS ON TECHNICAL POINTS 
— continued. 

Dismissal of suit for default In appear- 
ance of partieB— continued, 

upon the same cause of action against the same 
defendant. Raghunath Singh v . Ram Kumab 
Mandal . 6 B. D. B.» Ap.« 64: 14 W. B., 81 

49 Dismissal of suit for default 

in appearance,-— SttaY /or rent. — Subsequent suit 
for possession, — Ciril Procedure Code {Act X of 
1877), 8. 18. — In 1870 two plots of land, numbered 
165 and 147, belonging to the same owner, were sold 
in execution of a decree. The purchaser of plot 155 
sold it to A., who in 1873 sued the tenant of a portion 
of the land for rent. In this suit A, prayed that it 
might be declared that he was the owner. The ten- 
ant alleged that B., the purchaser of plot 147, was 
the owner of the land in respect of which rent was 
sought to be recovered, and B. was made a party to 
the suit. At the hearing A. did not appear, and the 
suit was dismissed for default. Subsequently A. sold 
plot 166 to the present plaintiff, who now sued for 
possession. Seld that the suit was not barred as 
res judicata. Gobind Chunheb Addya e. kszxjlt 
Rabbani 

[I. L. B., 8 Calc., 426 : 12 C. L. B., 28 

60. ' Suit for share of 

joint family property. — A., one of three members 
of an undivided Hindu family, mortgaged bis share 
in the immoveable family property to B. The mort- 
gage recited that the money was raised in order to 
enable A, to sue bis coparceners for partition of the 
family property and possession of his share therein. 
A, subsequently did bring a suit with that object 
against his coparceners, but allowed it to be dismiss- 
ed against him for default. B, now brought a suit 
against A. and bis coparceners for possession of A^s 
share in such family property. Reid that as it was 
not made out that A. in bringing his suit had acted 
as the agent of R.and at B*s request, B*s suit was 
not barred by the dismissal of A*s suit. Kbibhnaji 
LaKBHMAN RaJYADE V, SiTABAM MUBABBAT 

Jabhi • . . . I. li. B., 6 Bom., 486 

61. — - Civil Procedure 

Code, 1859, ss, 2 and 170. — Hindu widow. — Rever* 
sioner, — A., a Hindu widow, brought a suit to re- 
cover possession of her husband's share of certain 
joint property. After partially examining some of 
her witnesses, she cited. the defendant as a witness, 
and on his failure to attend her suit was dismissed. 
After the death of the widow, her daughter sued the 
same defendant on behalf of her two minor sons, as 
being entitled in reversion to their grandfather's 
share, to recover the share which was the subject of 
the former suit : the defendant was summoned as a 
vritnees, hut failed to attend. Held that the suit 
WM not barred under section 2, Act VIII of 1869, 
as being res judicata, until it was shown that the 
former decree bad been obtained after a fair trial of 
the right, so as to bind not only the widow but the 
reversioners. The defendant having failed to attend 
and give evidence on this point, the Court was 
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B^EjS judicata — continued^ 

4. JUDGMENTS ON TECHNICAL POINTS 
— continued, 

DiemlBBal of suit for default in appear- 
ance — continued, 

justified in giving the plaintiff a decree under section 
170, Act VIII of 1S59. Beammoxb Dassee, ok 
BEHALF OF BeOJO NATH SiNOH, V, KbISTO MoHITK 

Moobebjeb . . . I. li. B., 2 Calo.» 222 

52. Bejeotion of plaint for non- 

appearance of ]^lB.ilitiS,—I^osseseofy suit in 
Mamlatdar's Court and in Civil Court,^Boin, 
Act HI of 1876, s. 13, — Specific Relief Act, I of 
1877, s. 9 , — Civil Procedure Code {Act X of 1877), 
s, 13, — A plaintiff, whose plaint has been rejected 
for default of appearance in the Mamlatdar’s Court 
under Bombay Act HI of 187(5, section 13, cannot 
bring another possessory suit on the same cause of 
action in the Civil Court under section 9 of the 
Specific Belief Act, I of 1877 ; for the rejection of a 
plaint under section 13 of Bombay Act HI of 1876, 
by reason of the failure of the plaintiff to attend 
with his proofs on the day appointed, is a hearing 
and final decision of the suit within the meaning of 
section 33 of the Code of Civil Procedure (Act X of 
1877), and upon the rejection of the plaint the 
question in the suit becomes res judicata. Bam- 
chakbba V, Bhieibai . 1. L. B., 6 Bom., 477 

53 . Suit Btruck off for absence • 

of defendant in jail on criminal charge.— 
Civil Procedure Code, 1859, s. 97, — A suit struck off 
by reason of the defendant being then in jail on a 
criminal charge cannot be set up as res judicata in 

a subsequent suit, there having been no determina- 
tion in favour of one party or the other, nor can it 
be treated as a case of withdrawal under section 97, 
Act VIII of 1859. Luceubb Bam Doss v, Joy 
SuKEUE Gooho . . . .7 W. B., 236 

54 . DismiBsal for undervalua- 

tion. — A suit was brought in the Civil Court of a 
Munsif, who gave judgment for the plaintiffs, but 
his decree was reversed by the District J udge, ou the 
ground that the claim was improperly valued. A 
second suit, on the same cause of action, was then 
brought in the Court of the Munsif, who again de- 
cided for the plaintiffs ; hut his decree was reversed 
by the District Judge, on the ground that the suit 
was prohibited by Bombay Begulation II of 1827, 
section 21. The High Court, on special appeal, re- 
versed that decision, and remanded the suit ; and the 
District Judge then threw out the claim, under section 
2 of Act VII 1 of 1859, on the ground that the cause of 
action had already been heard and determined. In a 
second special appeal against this decision, — Held 
that the plaintiffs were not precluded from presenting 
a fresh plaint in respect of the same cause of action, 
and that the case came within the spirit of section. 36 
of Act yill of 1869, as there being no express 
power given by the Code to reject a plaint after it 
liad been registered by reason of the claim being 
Improperly valued, the doing so ought to have only 
the same effect as if the plaint had been originally 
rejected. Dullabh Joax v, N aba yak Laehu 

[4 Bom^ A. C., 110 


BDS JUDIOATA — continued, 

4. JUDGMENTS ON TECHNICAL POINTS 
'^continued, 

55 . > DiBxniBsal of suit ft>r want of 

jurisdiotiozi. — Suit for ejectment, — Subsequent mUt 
for The dismissal, on the ground of want of 

jurisdiction, by the Civil Court of a suit to eject the 
defendants from the fishing ground of the plaintiffs* 
situate below low-water mark, docs not operate as a 
bar to a subsequent suit by the plaintiffs to recover 
damages from the defendants for fixing their fishiug 
stakes and nets too near to those of the plaintiffs. 
Babak Myacha V, NAau Shhavtjcha 

[1. 1«. B., 2 Bom. 9 10 

56. — — - ' Omission to get 

Collectors certificate, — Civil Procedure Code {Act X 
of 1877), 8, 13 , — The plaintiff brought in 1876 a suit 
against the defendant in respect of the same subject- 
matter and founded on the same cause of action as 
the present suit. Issues of fact arising on the merits 
were inquired into ; but a certificate of the Collector 
under section 6 of the Pensions Act (XXIII of I87I)« 
which was necessary to give jurisdiction to the Court, 
not having been obtained, the claim was rejected on 
that ground. Meld that the Court not having legally 
pronounced on the merits of the former ciise, the 
opinions expressed on the issues were not res judicata 
so as to bar the maintenance of the present suit, 
Pbtali Mehkti V, T 

[1. L. B., 3 Bom., 223 

57 . Bejeotion of claim to attach- 

ed property as too late. — Subsequent claim,^^ 
The rejet^tion of a claim to attached property, simply 
on the ground that it had been presented too late, 
W'as held to be no legal bar to the adjudication of the 
claim when it was again advanced after attachment 
made under decree. A claim of this kind may be 
admitted even after proclamation of sale, provided it 
has not been designedly and unnecessarily delayed to 
obstruct the ends of justice. Mahombd Mubsok v, 
StJMFUTTBB SaHOOK ChOWBHEAIK 

[10 W, B., 305 

53 , ^ Dismissal of suit as barred ^ 

by limitation. — Suit against Municipal Commie » 
sioners for possession of -Previous to the 

institution of the present suit, one of the share- 
holders of a piece of land brought a suit against the 
Chairman of the Municipality for recovery of posses- 
sion of his share. The other shareholders were 
made pro formd defendants in the suit. This suit 
was dismissed as barred by tho law of limitation. 
After the dismissal of the suit, the plaintiff brought 
the present suit for recovery of his share of the lan^ 
on allegation that his tenant had relinquish^ 
the land within three months, in consequence of his 
having been dispossessed by the Municipal Commis- 
sioners. Meld that the suit was not barred by sec- 
tion 2, Act VIII of 1859. Peiob v, Khilax 
Chakdea Ghosb 

[6 B.1,. B., Ap., 50; 13 

59 , ■ » — Civil Procedure 

Code {Act VIIZ of 1859), s, 2 . — Civil Procedure 
Code {Act X of 1^7), s, The plaintiff sued for 
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BUS JTn>TCA17A— (KmfoiiKcit. 

4 . JODOMENTS ON TECHNICAL POINTS 

— tomtinued. 

DiemiBBal of suit as barred by limitation 

— continued^ 

% declaration of mirasi mokurrari rights to certain 
lands and for mesne profits, alleging that he had 
been wrongfully ejected by the predecessors in title 
of the defendants. A previous suit on the same 
cause of action had been hoard and dismissed on 
the ground of limitation. Held that the present suit 
was not barred (as res judicata) under soctiim 2 of 
Act VIII of 1869 (corresponding with Act X of 1877, 
section 13), inasmuch as the first suit having been 
brought after the period allowed by lnw% the Court in 
which it was instituted was not competent to hear 
and determine it. Bbindabun Chun dee 8iekae v. 
Dhuhunjot Nushkue 

[L L. B .4 6 Calo., 246 : 4 C. Ii. B., 443 

00 , Diamiesal of suit for multi- 

fariotisness, — Criminal procedure Code^ 1859, 
», 2 , — The dismissal of a suit for inultifariousness is 
not a bearing and determination of the suit within 
the meaning of section 2, Act VI II of 1859. 
Fatteh 8inoh V, Lachmi Kooeb 

[18 B.Ii. B., Ap., 37 : 21 W. R., 105 

Teilochun Chuttopaddya o. Nobo Kishoeb 
Ghuttuck . . . ,2C. Ii. B.,ld 

DismlBsal of euit for non- 
joinder of parties. — The dismissal of a suit 
because it is considered that all the proper parties 
have not been joined in it, though a delusion of the 
fult, is not a decision on the merits within the meaning 
of Act VIII of 1869, section 2. Puebon Gopal 
Paul Chowuhey e. Pooenanund Muluok 

[21 W. B,,272 

02 . Dismissal of snlt on failtire 

of plaintiff to pay summons 
Muhsequently brought for name property , — In Juno 
187$ the plaintiffs brought a suit to establish their 
title to the property attached, and for confirmation 
of possession. Pending this suit the principal 
defendant died, and the plaintifTs applied for an 
order to substitute certain persons as defendants. 
The Court thereupon directed the issue of a summons 
OH the defendants proposed by the plaintiffs to 
appear and defend the suit, but the plaintiffs fail- 
ing to pay the costs of the service of this summons, 
Urn suit was dismissed on the 14th March 1879. On 
the 4th March 1880 the plaintiffs agiun brought a 
suit to establish their title to the same property, and 
for confirmation of possession. Meld that as the 
first suit had not b^n dismissed upon the merits, 
the plaintiffs wore entitled to maintain the second 
suit, Bbsbbssue Bhuout e. Mueli Saku 

[X.l4.B,,9 0alo.,ia3: UC.L.B,.409 

08. —■ ■■ " DismiMal of suit on de- 

>ult of plaintiff to give security for costs. 

^Dtfendaui precluded from pleading matter which 
U ree judioaia,^Cini Procedure Code, 1877, 18, 
mh — The plmntiff sued the defendants on a pro- 
missory note. The defendants filed a written s6t©- 
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4. JUDGMENTS ON TECHNICAL POINTS 
— continued. 

Dismissal of suit on default of plaintiff 
to give security for eoBiB-- continued, 

ment, alleging that the note had been obtained by 
the plaintiff by fraud and false representation. Pre- 
viously to the filing of the present suit by the plain- 
tiff, the defendants had brought a suit against the 
plaintiff in whic^h they prayed that the said pro- 
missory note might be delivered up to be cancelled. 
Their plaint in that suit contained allegations of 
fraud and want of consideration identical with those 
contained in their written statement in the present 
suit. The plaintiffs in the former suit (the present 
defendants) having failed to give security for costs, 
the suit was dismissed under section 381 of the 
Civil Procedure Code (Act X of 1877). It was now 
contended that the defendants were estopped from 
pleading, as a defence to the present suit, the fraud 
and want of consideration which had been alleged by 
them as plaintiffs in the former suit which had been 
dismissed. Meld that the defence might he pleaded, 
and that the question of fraud and want of consider- 
ation was not res judicata within the meaning of 
section 13 of the Civil Procedure Code. The previous 
suit had been dismissed by reason of the plaintiffs’ 
(the present defendants') failure to give security for 
costs; and a Court cannot be said to “hear and 
decide" a matter which it is relieved from hearing 
and deciding by the plaintiff's default. Under sec- 
tion 13 of the Civil Procedure Code (Act X of 1877) 
a defendant may be precluded from pleading as a 
defence matter which is res judicata. Quaere, 
Whether a plaintiff, whose suit has been dismissed 
under section 381, can again litigate the subject- 
matter of the dismissed suit. RuNOEAy Rayji n, 
SiDHi Mahomed Ebeahim . I. D. B,, 6 Bom., 482 

04 . Dismissal of suit “ in present 

form,” — Civil Procedure Code, 1877, s, 13, expl, 
HI — K., the purchaser of certain immoveable pro- 
perty in execution of a decree, sued for possession of 
the same. The suit was dismissed “ in the form in 
which it was brought " because the plaintiff had not 
filed with the plaint the sale-certificate. K, subse- 
quently brought a fresh suit. Held\thai the dis- 
missal of the former suit “ in the form it was 
brought" did not amount to permission to sue again 
contemplated by section 378 of the Civil I'roceduro 
Code, and such dismissal must be regarded as a 
“decision" thereof in the sense of section 13, ex- 
planation III, and therefore as a bar to the fresh 
suit. Ganbsh Rax «. Kalea Pbasad 

[1. L. B., 6 AIL, 595 

06, ■■ ■' ' C?tv»7 Procedure 

Code, s, 13, — Dismissal of suit. — Court Fees Act, s. 
10, cl, ii. — Dismissal of suit for misjoinder . — The 
purchaser of certain immoveable property in execu- 
tion of a decree sued for possession of the same. The 
suit was dismissed “ in its present form " {hahaisiyat 
maujuda), upon two grounds, — first, with reference 
to section 10 of the Court Fees Act (VII of 1870), 
that the suit was undervalued and the plaintiff had 
fmled to pay,' within the time fixed, additional court 
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BSS JUDICATA — eontimed. 

4. JUDGMENTS ON TECHNICAL POINTS 
— continued. 

Dismissal of suit “ in present form 

aontinued* 

fees required by the Court ; and, secondly, for mis- 
joinder. The purchaser subsequently bought a 
second suit. Meld that the dismissal of the former 
suit was not, under the circumstances, a decision with- 
in the meaning of section 13 of the Civil Procedure 
Code such as could bar the second suit by way of 
res judicata, Fer M ahmooo, J.— I'he object of 
section 10, and indeed of the whole of the Court 
Fees Act, is to lay down rules for the collection of 
one form of taxation, and the rule that statutes 
which impose pecuniary burdens or encroach upon, 
or qualify the rights of, the subject, must be strictly 
construed, applies with special force to such pro- 
visions of the Act as provide a penalty, whatever its 
nature may be. Section 10 is simply a penal clause 
to enforce the collection of the court fees, and dis- 
missal of a suit under its provisions cannot operate 
as res judicata. Also per Mauhood, J. — The con- 
dition in section 13 of the Civil Procedure Code, that 
the former suit must have been “ heard and finally 
decided,'* means that a former judgment proceeding 
wholly on a technical defect or irregularity, and not 
upon the merits, is not a bar to a subsequent suit 
for the same cause of action. It is not every decree 
or judgment which will operate as res judicatat and 
every dismissal of a suit docs not necessarily bar a 
fresh action. It is necessary also to show that there 
w'as a decision Anally granting or withholding the 
relief sought. Mamnath Roy Chowdhry v. Bhaghut 
MohapuUer, 3 W. R., Act Jf, 140 i Shokhee Bewah 
V. Mehdee Mundul^ 9 W. R., 327 i XhUlabh Jgoi v. 
Bar ay an Lakhu, 4 Bom,, A. C,, 110$ Rungrav Ravji 
V. Sidhi Mahomed Ebrahim, I. L, R., 6 Bom., 482$ 
Faiteh Sing v. Lachmi Koer, 13 B. L. R., Ap., 37 $ 
Roghoonath Mundul v. Juggut Bundhoo Bose, I. L. 
R,, 7 Cate., 214$ and Saikappa Chetti v. Kulanda- 
puri Bachiyar, 3 Mad., 84, referred to. Also per 
Mahmood, J. — The words bahatsiyat maujuda must 
be taken as amounting to a permission to the plain- 
tiff to bring a fresh suit, within the meaning of sec- 
tion 373 of the Civil Procedure Code, and could only 
mean that the Judge using them in his decree had 
no intention to decide the case finally, so as to bar 
the adjudication upon the merits of the rights of the 
parties in a future litigation between them. The 
procedure provided by Chapter XXII of the Code is 
not the only manner in which a plaintiff can come 
into Court for the second time to ask for adjudica- 
tion upon the merits of his rights, which were not 
adjudicated upon on the former occasion owing to 
some technical defect which proved fatal to the for- 
mer suit. Ganesh Rai v. Kalka Prasad, 1. L. R., 5 
All., 595, dissented from. Watson v. Collector of 
Raj shaky e, 13 Moords I. A., 160$ and Salig Ram v. 
Tirbhawan, Weekly Notes, All., 1885, p. 1 71, referred 
to. M17HAKMA1> 8AX.1K V. Nabian Bibi 

[I. Ii. B., 8 AIL, 282 

60. striking off case for discre- 

pancy in statement. — Variation in plaint and 
depotitian of plaint%ff , — A case struck off on tie 


RDS JUDICATA-^ofuftimsd. 

4. JUDGMENTS ON TECHNICAL POINTS 

— continued. 

Striking off case for discrepancy in atate- 
ment — cont inued, 

ground of discrepancy between the plaint and the 
plaintiff’s deposition cannot operate as a res judicata* 
GUNOA NaBAIN DaSB V. PCKOHANUKBB DaSSBB 

[W. R., 1864, 168 

67. Dismissal of joint claim on 

ground that liability is severs L—Cm^ Pro- 
cedure Code, 1859, s. 2 . — Where a suit against several 
defendants for a joint juinma is dismissed on the 
ground that the jumma is several and not joint, the 
plaintiff is not precluded by Act Vlll of 1859, sec- 
tion 2, from afterwards suing each of them severally 
for the separate jumma. Tblokbhaeeb Sahoo v, 
Bisbbndbo Nabaib Saiibb 

[Marsh., 418 : 2 Hay, 528 

68 . ' Dismissal of suit for ba- 

lance of account, no balance being proved. 
— A. and his brothers made consignments of indigo 
to B., who sued A. for the balance of an account due 
to him in respect of advances made him to A, 
and his brothers, and that suit was dismissed on the 
ground that no balance was proved to be due. Meld 
that the dismissal of the former suit was not a bar 
to a subsequent suit by A* to recover tlic proceeds 
of the indigo or bis share of such proeetMis. Pcb- 
CHAKCN Box V. Mobooboobuk Hoy 

[W. R., 1864, 246 

09 , Dismissal of suit on deed 

of sale when found to be a mortgage only. 

— Refusal (f leave to bring fresh suit. — Abe dismis- 
sal of a suit on the ground that a deed put in by the 
plaintiff was a mortgage and not a deed of sale, does 
not preclude him from treating it as a mortgage in 
a subsequent suit, notwithstanding the former suit 
was dismissed after refusing plaintiff permission to 
withdraw it and bring a fresh suit. ItAMKIfiro 
SUAHA V, Nbmy Ceubn Cholbai 

[W. B., 1864, UO 

70, Dismissal of suit on failure 

to produce evidenoe.—Dismissai of a claim for 
failure on the part of the plaintiff to ))roduce evidence 
to substantiate it, is of the same effect as a dismissal 
founded upon evidence, for the purpose of barring a 
subsequent suit as res judicata, Rama Kao v, 
SUBIYA BAO . . . I. Ii. R., 1 Mad., 84 

Reversed by Privy Council in ZBMiBnAB or 
PiTTAFTIBAM V. PbOFBIBTOBB OF KoLABKA 

[L JU R., 2 Mad., 28: L. R., 5 1. A., 200^ 

71. — Non-production 

of witnesses and insufficiency of proof,— lu a suit for 
removal of an alleged nuisance, which was dismissed 
because plaintiff did not produce his witnesses, and 
failed to prove his case, it was held that there had been 
an adjudication, and that anotlier suit would not lie 
on the same cause of action, Bahapbo Pandby e. 
NoKHin Pahbby , , . 15W.R«,678 

MoFizoonuBBir v, Ahooi>2>ebk . 28 W« B., 68 
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BS8 - JITDICAVA- eontimei. 

A JUDGMENTS ON TECHNICAL POINTS 

— eoniimud, 

72. Dismissal of suit on failure 

to prove same title to different property.— 
Civil Procedure Code, 1S59, 9, 2.'—K plaintiff’s failure 
in a former suit to establish his claim with reference to 
a different property from which he was dispossessed 
on a different ^te, cannot render a subsequent suit in- 
^'admissible under the provisions of section 2, Act VIII 
of 1869, even though the title set forth in both the 
auitp is identical. Booa Bubboolbb v. N a wab N azim 
or Bbbgal .... llW.B.,d82 

73, Dismissal of suit for dissolu- 

tion for want of proof of partnership.— 

for money due for loeaes in pnrtnerehip business,-— In 
1878 plaintiff sue<l the defendants for moneys due on 
10th April 1878 on account of an allc'ged partner- 
ship entered into on 3rd July 1870 for the purchase 
and sale of salt. This suit was dismissed on the 
(prottiid that no imrtnership was proved. In 1880 
plaintiff sued defendants for money duo on account 
of a partnership entered into on 12th July 1876, for 
the sale of salt, and continued down to the end of 
1878. Held that the plaintiff, having failed to prove 
In the former suit that any partnership existed be- 
tween him and the defendants, was barred from 
bringing the present suit. Samakapuri Chbtti 
V, Bhanbluqa Cubtxx • 1. L, B., 5 MadL, 47 


6. OBDEKS IN EXECUTION OP DECREE. 

74. Summary order in execu- 

tioxi. — (Subsequent suit, — A summary order rejecting 
plaintiff’s claim in au execution case to the property 
in dispute, when it had been athicbed by a decree- 
holder, which Older was not followed by the sale of 
the property attached, cannot in any manner affect a 
subsequent suit against parties other than the decree- 
holder brought for a different pur|) 08 e and on a dif- 
ferent cause of action. Booa Bussoolbb v, Nawab 
Nazxk op Bbkoal . . . 11 W. B., 882 

75, Order rejecting applioatiou 

fbr execution of decree on the ground of 
limitation. — Civil Procedure Code^ J859t s, 2, — 
An order passed by a Court rejecting a bond fide 
application by a judgment'creditor for the execution 
of his decree, on the ground that the period allowed 
by law for execution had expired, held not to be an 
adjudication within the rule of res judicata, or 
within section 2, Act VIII of 1869. Delhi and 
liOvnoK Bank v, Obohabb 

[X. D. B., 8 Calc., 47 : X.. B., 4 1. A., 127 

70, Order refusing to execute 

dectee. — Adjudication, — An order refusing an ap- 
plication to execute a decree is not an adjudication 
within the rule of res judicata. HubbosoONBABT 
DASSBB V, JUGOBUNPHOO l)X7TT 

[I. U B., 6 Calc., 203 : 7 C. K B., 61 

JSBtOSHBB DhUBK DhB V, FOOSBE SiNGH 

[1 Hay, 516 


BES JDDICATA-eoe^tatfed 

6. ORDERS IN EXECUTION OP DECREE 
— continued, 

77. Order refhsing to award 

mesne profits under decree.— Proceedings in 
execution. — Held by the Pull Bench that the law of 
res judicata does not apply in proceedings in execu- 
tion of decree. Held, therefore, by the referring 
Bench, where on an application for the execution of 
a decree the question w^as raised whether the decree 
awarded mesne profits or not, and the Court exe- 
cuting it determined that it did not award mesne 
profits, that sucli determination was not final, but 
such question was open to re-adjudication on a subse- 
quent application for execution of the decree. Rup 
Kuaei V. Ram Kibpal Shukul 

[I. Ii. B., 8 All, 141 

73. Befusal to execute decree. 

— Reopening questions by successor to Judge loho 
decided them. — On an application being made for the 
execution of a decree, the judgment-debtor made 
throe objections to its execution. The first of these 
objections the Court executing the decree, the Sub- 
ordinate Judge, allowed, and refused to execute the 
decree. On appeal by the decree-holder, the District 
Judge disallow'ed all three such objections, holding 
that the decree should be executed, and remanded 
the case for that purpose. When the case came back 
to the Subordinate Judge, the judgment- debtor again 
rais(Ml the second and third of such objections, but 
the Sulx)rdinate Judge refused to entertain them, on 
the ground that they had already been determined 
by such District Judge. On appeal by the judgment- 
debtor, the successor of such District Judge ordered 
the Subordinate Judge to determine all three such 
objections. Held that such succeeding Judge could 
not reopen such questions, his predecessor having 
already finally determined them, and his predeces- 
sor’s order, so far as such application for execution 
of the decree was concerned, was final. Ballabh 
Shank AB t\ Nabain Singh . I. L. B., 8 All, 173 

I 70. Befusal to execute decree 

I as being barred. — Application for execution of 
decree subsequently made. — When a Court, upon an 
application for execution, has decided that the exe- 
cution is barred by limitation, and that order has 
become final in consequence of no appeal having been 
preferred therefrom, such order will, upon a subse- 
quent application for execution of the same decree, 
operate as a bar to execution. Bandbt EIabim v, 

] Eoxbbh Chfnbeb Bunbopabhya 

[L Xi. B., 9 Calc., 65 : 11 C. I.. B., 145 

See MBNauL Pbbshab Dichit v, Geija Kant 
Lahibi . . . I. Xi. B., 8 Calc., 51 

[S. O. L. E., 8 1. A., 128 : U C. L. B., 118 

80. Civil Procedure 

Code (Act X of 1877), s. 13 (Act VIII of 1869), s. 
8 , — The decision, by a competent Court, that an 
application for the execution of a decree is barred by 
limitation, has the effect of res judicata; and 
although such decision may he erroneous, yet so long 
as it remains unreversed In appeal it is valid and 
binding, and the question cannot be reopened, A 
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e. OBDKBS IN EXECUTION OP DECKEE 
—continued* 

Befusal to execute decree as being bar* 

TQdi-- continued, 

decision that an application for execution is not 
time- barred has a similar effect. On the 16th April 
1868 the plaintiff applied for the execution of a 
decree held by him against the defendant, and certain 
houses were thereupon attached. In April 1869 the 
attachment was raised on the intervention of a third 
person. The plaintiff then brought a suit to estab- 
lish his right to attach the houses, and obtained a 
decree on the 28th February 18^1. An appeal was 
made, and the suit was finally decided in the plain- 
tiff's favour in April 1873. After the plaintiff had 
obtained his original decree, and while the appeal was 
pending, he applied for the sale of the houses in exe- 
cution on the 30tli November 1871, and subsequently 
made three other applications within three years of 
each other, the last of which was dated the 30th 
October 1876. The Court rejected this last applica- 
tion on the 28th November 1876, on the ground that 
the execution of the decree was barred, as more than 
three years had elapsed between the first and second 
applications (t.e., the applications of the 15th April 
1868 and 30th November 1871). The plaintiff 
appealed against the order, but his appeal was 
rejected because he had failed to produce with it a 
copy of the order appealed against. The plaintiff 
took no further steps in that proceeding, but made a 
fresh application for execution on the 10th August 
1878. The Suliordinate Judge rejected it, on the 
ground that the execution was barred, the matter 
being res judicata. On appeal the District Judge 
reversed that order and allowed execution. On 
appeal to the High Court , — Meldy on the authority of 
Mungul J^ershad Dichit v. Qrya Kant Lahiri 
Chowdhryy I. L. R., 8 Calc., 51, that the rule of res 
judicata applied, and that the application of the 30th 
November 1871 was time-barred, and, a fortiori, 
every subsequent application was barred. Semhle , — 
A proceeding in execution is a proceeding which ter- 
minates in a decree as defined by section 244 of the 
Civil Procedure Code (Act X of 1877), and is, 
therefore, a suit within the meaning of the Code. 
Mavjunath Badaabhat «. Ybnkatesh Goyind 
I. Xj. H ).9 6 Som., &4s 

81, Order construing decree.-^ 

Order as to possession and mesne profits. — Subsequent 
suit for possession. — Certain lauds having been 
divided under a butwara between A. and B., who 
together took one jwrtion, and C. who took the re- 
mainder, A, in 1847 mortgaged his share to B. under 
a usufructuary mortgage. In 1851 a dispute arose as 
to the boundaries under the butw’^ara, and ended in 
C. surrendering 614 highas, which JB. was allowed to 
take possession of under an ikrarnamah executed by 
A. to secure the costs incurred by B. in the dispute. 
In 1874 A, sued to recover possession of a moiety 
of the lands held jointly by him with B., and in 1875 
obtained a decree for possession and wasilat, no 
specific mention of the 514 highas being made in 
the decree. In execution of the decree, wasilat in 
respect of a moiety of the 514 bighas was allowed. 


RES STJiyiOKTK— continued, 

5. ORDEKS IN EXECUTION OP DECREE 
— continued. 

Order construing decree^-eoafiatied. 

an objection by the defendant to such wasilat being 
charged having heen overruled. In 1878 B, sued to 
recover possession of the moiety of the 614 bighas, 
which had been taken by A, under his decree. Meld 
that, in rejecting the objection raised by B,, and 
allowing w'asilat in respect of the 51 1 bighas, the 
Court had interpreted the decree passed, and declar^ 
that under it possession of a moiety of the 6l4 bighas 
had«beeu decreed and given to A., and that the suit 
instituted in 1878 was therefore barred. Meld, also, 
that this matter having been decided under section 11, 
Act XXI 11 of 1861, between the parties in execution 
of a decree, could not be made the subject of a suit. 
Kali Mfnlitl v, Kabbb Nath Chttckebbutty 

[60. L. B.,2I5 

82. Civil Procedure 

Code (Act XIV of 1882), s. 230. — Limitation.— 
Vatandars (Bom.) Act, III of 1874, s. 10. — Col- 
lector's certificate. — A decree of a District Court, 
dated 6th October 1863, declared the plaintiff to be 
a hereditary deputy vataudar of a certain desh- 
pando vatan vested in the ancestors of the defend- 
ant as hereditary vatandars, and that the plaintiff, 
as such deputy, was entitled to receive a certain sum 
annually out of the income of the vatan. I'he decree 
did not explicitly deal with the claim to future pay- 
ments then set up by the plaintiff as hereditary de- 
puty vatandar. The plaintiff received moneys from 
time to time under the decree until 1875, but be ne- 
glected to have himself registered as a representative 
vatandar under Bombay Act III of 1874, section 66. 
In 1875 be made a claim for certain arrears of the 
allowance which ho alleged to be due under the 
decree, and he attached certain moneys out of the in- 
come of the defendant's vatan. The Collector issued 
a certificate under section 10 of the Vatandars Act 
(111 of 1874) for the removal of the attachment, 
and the attachment was accordingly removed by the 
Subordinate Judge. 'Iho plaintiff appealed from the 
order of removal, but the Appellate Court confirmed 
that order. On second appeal to the High Court, it 
was held on 23rd June 1879 that the lower Courts 
were right in raising the attachment ; that the Civil 
Courts had no jurisdiction to register the plaintiff as 
a representative vatandar, and that the Collector was 
the proper authority to be referred to. 'J'hereupon 
the plaintiff applied to the Collector to cancel the 
certificate which had removed the attachment, and to 
register him as a representative vataudar. The Col- 
lector rejected the plaintiff's application on 31st 
March 1881. In 1881 the plaintiff presented a fresh, 
darkhast to attach the same vatan property in virtue 
of the said decree of 1 863, but the application was 
rejected as res judicata by both the lower Courts. 
They hold that the certificate of the Collector, whicK 
remained uncancelled, operated as a bar. On second 
appeal to the High Court, — Meld, reversing the order 
of the lower Courts, that the decree was one capable 
of execution. Ueld, as regards the Collector's certi- 
ficate, that under section 10 of the Vatandars Act 
(Bombay), III of 1874, the certificate was exhausted 
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6. OEDEttS IN EXECUTION OP DECREE 

in operatliif? on the execution which it stopped, and 
that the lower Court ought to have dealt with the 
case apart from that certificate. GoPAXi Hanmakt 
P ssaxa n. Kokdo Kashin ath 

[I, Ii. B., e Bom., 828 

6. CAUSES OF ACTION. 

S 8 . — Nature of oauae of action.— 

Obligation io diseloM title. — A plaintiff’s cause of 
action is a very different thing from his title; the 
one being sometlung done contrary to his interest, 
which obliges him to seek the aid of a Court of Jus- 
tice, the other being the proof that that something 
affords him a valid ground for relief. Dubbab Bibbe 
« u Shakib Bcbkundaz . . 16 W. K., 168 

© 4 , Identity of bases of claim. 

"^Dismietal of claim on failure to produce evidence, 
—Where the relief sought for in respect of certain 
property in a suit is different from the relief sought 
for in resjBJct of the same property in a prior suit 
(between the same parties or their privies), but the 
title on which the relief souglit for is based is the 
same in both suits, the dismissal of the former suit 
for failure to establish such title is a bar to the 
second suit. Kaic IIao n. Sttbiva Hao 

[1. li. B., 1 Mad., 84 

S. C. on appeal to Privy Council, Zbhikbab ob 
Pattapubam V, Pbopbiktobs op Kolanka 
[1. li. B., 2 Mad., 28 : U B., 6 1. A., 200 

QU, Bijfferenoe in rights on 

which claim is made.^ Omiteion to assert every 
-Act Ylll of 1859, section 2, does not require 
a plaintiff at once to assert all his titles to property, 
or to be thereafter estopped fi’om advancing them. 
The maxim, Nemo bi» vexari debet in eddem causa, 
cannot apply where the right on which the second 
suit is brought is not the same as that asserted in 
the former suit. bAUAYA Pillai s. Uuinni 

[1. li. B., 2 Mad., 852 

30 , Omission to decide part of 

),^Suit as to part of case raised informer suit. 
— A plaintiff is bound to raise every title on which 
he can succeed and to obtain a decision upon every 
jmrt of his case, and if it is found that any part of 
the case which he made has been neglect^ by the 
Court which tried the suit, he is not at liberty to 
bring a fresh suit in respect of such part. Sbbb- 
KBiBTO Biswas e. Joy Kbisto Biswas 

[24 W. B., 804 

37 . Obligation to assert every 

title* — Reservation of right — A litigant is bound to 
disclose all his titles at once. He cannot be allowed 
to keep back one, and then, years after, to bring a 
fresh suit on the ground that he had still a right in 
reserve. Beojo Lall Koy e. Khbttttb Nath 

12 W, B., 56 

DimsAB Bibsb e, 

[15 W. B., 188 

88 » — Civil Procedure 

Code, A. 1$, expt IL^ldem oorpus, alia causd 


BBS JTTDICATA— conf/ased, 

6. CAUSES OF ACTION— eenf eased. 

I Obligation to assert every title— 
petendL — In 1876 A. sued K, and others to re- 
cover certain lands, alleging that he was the karua- 
van of their tarwad, and that the lands were granted 
to them for maintenance under an oral agreement, 
which had been broken by K, having mortgaged 
some of the lands. This suit was dismissed. In 1881 
A. sued the same defendants to recover the same 
lands, on the ground that as karnavan of the tarwad 
he was entitled to resume ]) 08 session of the lands. 
Held, reversing the decrees of the lower Courts, that 
the suit brought by A. in 1881 was not barred by sec- 
tion 13 of the Code of Civil Procedure, 1877* Per 
MuTxnsAMi Ayyab, J , — Explanation II to section 
13 of the Code of Civil Procedure, 1877, refers to 
the title litigated in the former suit as distinguished 
from the relief claimed. Where several independent 
grounds of action are available, a party is not bound 
to unite them all in one suit, though he is bound to 
bring before the Court all grounds of attack avail- 
able to him with reference to the title which is made 
the ground of action, Allunni v. Kunjusha 

[1. L. B., 7 Mad., 264 

39, — Dismissal of suit for pro- 

prietary right to land. — Subsequent suit for pos^ 
session of portion of same land as planter of the trees 
on it — The dismissal of a suit in which the plaintiff 
had claimed a proprietary title in certain laud, held 
not to bar a subsequent suit in which he prayed for 
a declaration that, as planter of f.he trees and con- 
structor of a tank in a garden forming a portion of 
the laud, he was entitled to retain possession of the 
garden and tank. Gobhaibn Jugoopoobbe v. Bi- 
SHBN 1>YAL Chund . . .2 Agra, 82 

80. Dismissal of suit on demise 

as continuation of prior demise.— 
suit on prior demise . — In 1883 plaintiff sued to re- 
cover certain land from the defendant on a demise 
of 1850 which he alleged was a renewal of a prior 
demise of 1835. The suit was dismissed on the 
ground that the demise of 1856 was not proved. 
Plaintiff then sued to recover the same land on the 
demise of 1835 and on title. Held tliat the decree 
in the former suit was no bar to this suit. Kan- 
V. Katiamma . I. Ii. B., 9 Mad., 261 

91 . — - Suit for same property on 

different cause of action.— Cirt/ Procedure 
Code, 1859, s. 9.— The plaintiff sued to recover cer- 
tain land, on the ground that he had been forcibly 
dispossessed of it by the defendant. As the plaintiff 
did not prove the alleged dispossession his claim was 
rejected, but the Court suggested that he might re- 
cover in a fresh suit, treating the defendant as a 
trustee, and offering to make certain payments to 
him. The plaintiff then hied a fresh suit, fram- 
ing it in the manner indicated by the Court. Meld 
that the latter suit, being based on a different cause 
of action from the former, was not barred, and that 
the question at issue between the parties was not res 
judtoata* Bhisto Shavhab Patil e. Bamohak- 
DBABAT BAGHlTKAXa JaHAGIBDAB 

[8 Boiau, At Cn 88 
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A CAUSES OP ACTION- 

Suit for same property on different caiuie 
of action — continued, 

92 . ■ " Civil Procedure 

Code, s, 2,---I)ecision at to nature of document, 
— In 1864 the original plaintiff, X., as heir of Jl, 
brought a suit against J, (the guardian of jP.), 
A; B,, apd C., to recover a piece of land. The suit 
was rejected, as it was proved that (though the 
plaintiff was the heir of JP.) F*e guardian had mort- 
gaged the land for necessary purposes to C., the two 
defendants A, and B, being merely tenants of C. 
The plaintiff then sued C, for redemption of the 
mortgaged promises. JAeld that the second suit 
was not barred under section 2 of the Code of Civil 
Procedure. Keldy also, that the fact of the document 
under which C. held the land being described in 
the Court's judgment in the earlier suit as an instru- 
ment of sale, was not conclusive in the second suit as 
to the real nature of the instrument. Vallabh 
Bhitla t>. Raha . . . . 0 Bom., 66 

93 . Suit by eons to set aside 

alienation by widow as guardian.— 

euii by widow against purchaser. — Where the mother 
and guardian of minor sons had once sued a certain 
party in order to set aside certain kobalas by which 
she had conveyed away to him the proi)erty of her 
late husband, on the ground that her action may have 
been injurious to the interests of her sens, and the 
said suit had been thrown out by the Judges, and 
the sons subsequently brought another suit with sub- 
stantially the same object in view, but making the 
mother a co-defendant with the original defendant, 
^Held that the validity of the kobalas having once 
been decided, the only ground on which the subsequent 
suit could lie would be that the mother had, in giving 
the kobalas, acted collusively with the defendant, of 
which, however, there was no evidence whatever. 
Gun^a Ram Sadhookhaw v, Ranch Cowkbr 
POBAHANIOE . . . . 26 W. R., 366 

94. Ibecision as to genuineness 

of document. — Civil Procedure Code, 1859, s. 2 . — 
Co-defendants, — A former judgment, in which a cer- 
tain document has been held to be genuine between a 
third |)erson as plaintiff and the present plaintiff and 
present principal defendant as defendants, was held to 
be conclusive in this suit on the point of authenticity 
of the document, though not a res judicata under 
section 2, Act VI II of 1859, in other respects. Rally 
pBBBAB Skin Chowlbby v, Mohrsh Chundeb 
Bhcttachabjsb • • . . 1 Hay, 430 

95. , Sanction for for • 

gery in respect of document in another suit, — A for- 
mer decision in a civil suit in which the issue was the 
genuineness or otherwise of a kabuliat, and the Court 
held that it was not genuine, hut added (as an obiter 
dictum) that the pottah produced by the other side 
was authentic, docs not bar the jurisdiction of a Civil 
Court in sanctioning a commitment lor forgery in 
respect of the pottah, JnaQiTT Misseb v. Baboo 
Lal , , . . . 5W, B„Cr,.60 
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6. CAUSES OF ACTION- 
Beoision aa to genuiuenesa of dooum^nt 

— Continued, 

OOMANATH Boy Chowdhey V , Raqhoonath Mi®- 

T£B . . Marsh., 43 : W. R., E, B,, 10 

[1 Hay, 75 

06,^ Subsequent euit 

in which same question arose.— Where a Court in a 
former suit against the present plaintiffs to set aside 
a mortgage decided that the mortgage as to a certain 
share of the property was invalid, although it was 
not a matter lor adjudication then before the Court, 
— Reid that that decision was no bar to a subsequent 
suit for recovery of the mortgage debt as to that share, 
and that the question of the genuineness or otherwise 
of the mortgage by defendants to plaintiffs was open 
to be decided oil the merits. Bustee Kah v. Newaz 
2 Agra, 62 

97, Becision as to validity of 

dooument .— in issue, — JJefenee not relied 
on. — A suit was brought by A, to recover property, 
in which, on appeal to the Privy Council, two ques- 
tions arose, — vtz., whether the property was to pass as 
divided or undivided property, and whether such pro- 
perty was conveyed away to A.*8 father by a deed of 
testamentary disposition. The lower Court bad de- 
cided only the latter point, and the Privy Council 
remanded the case for determination of tlie former 
point. On a second appeal to the Privy Council, that 
Committee were about to enter upon the question as 
to the validity of the testamentary paper, when A, 
gave up the point that the paper was in any sense 
testamentary in its character, and disclaimed having 
any title under it as a testamentary devise, and the 
Privy Council therefore did not decide that question* 
Meld that a subsequent suit by A„ in which he 
sought to recover the property by sotting up the 
paper as a valid will and testament, was a suit insti- 
tuted without bona fides, and could not be allowed 
to proceed, because the nature of tho pnper was in 
issue in the former suit, and what was in issue must 
be taken to have been decided by the judgment. 
HAauooNAPHA Pebya Oolya Taveb e. Rattama 
Nauoheab • . . 10 W. B., JP. C., 1 

8. C. ViJAYA Raghanabha Bopha Gooboo 
Sawmy Pbbiya Oopya Taveb t>. Rataica 
Natchiab (Rajah oe 

[11 Moore’0 L A., 60 

Affirming S. C. in High Court, Upaiya Tevab 
V, Ratama Naohiyab . . 2 MacU, 131 

93. — — — Reed of sale or 

mortgage.-— Parties.^ Question deoiaed %n fermer 
suit. — B. obtained, on the 7th January 1862, a decree 
declaring a deed of sale in his favour, dated the 7tR 
January I854<, to be a gemuine, authentic, and valid 
instrument. The question whether the sale was 
changed into a conditional sole or mortgage by an 
agreement entered into by him with the vendors on 
the same day that the deed of sale was executed, could 
not be raised by any of the parties to that suit or 
their representatives in a suit brought A. to 
obtain proprietfu^ possessioii of the subject of the 
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sale, in virtue of the deed and the decree. DatTNDi 


99, - Suit for po8$e8» 

$ion under deed of gift, — Subsequent suit bg heir of 
donor to set aside deed of gift as invalid, — Q, exe- 
cuted a deed of grift of his whole property in favour of 
J, J, eued for poBseBslou and obtained a decree. On 
the death of O,, his heir sued to set aside the deed of 
gift* alleging that, notwithstanding the decree, J, did 
nyot obtain possession till after the death of O., and 
that the deed of gift was, under the Imames law, in- 
valid. Meld that this might have been a good de- 
fence on the part of O. to the suit brought against 
him by J., but that after the decision of that suit, it 
was not open to &. to dispute the title of </., nor was 
it now open for his heir to do so. Fubzond Ah 
V. Japfbbb Bbujsb • . • 5 N. W., 118 

Meed of gift, — Cioil 

Procedure Code, 1859, s. 2. — Matter not determimd 
informer suit, — Suit on dijferent cause of action , — 
M, brought a suit to obtain her share of the entire 
property of A., her deceased father. It was pleaded, 
with resiMJct to a certain portion of the property, that 
A, had made it over hy parol gift to his minor son. 
The case come before the High Court ou special 
oppeal, when it was contended on behalf of M,, the 
appellant, that the gift was not proved, and that 
some portion of the property was “ mush’a” (undi- 
vided), and the gift in regard to it invalid. The High 
Court refused to allow the last plea, wliich had not 
been taken in the Court of first instance, to be taken 
in appeal, the point raised being one of fact ; and as 
the gift had been established by evidence, dismissed 
the appeal. F., the purchaser of the rights and 
interests in A' 8 estate of fV., u defendant in the 
suit, brought a suit against his vendor, M,, and the 
guardian of the minor, to obtain possession of the 
property conveyed by the sale in which property 
affeC'ted by the gift was included, and claimed the 
setting aside of the gift beouuse a portion of the pro- 
perty conveyed by it was undivided. Meld that his 
suit was not barred by section 2 of Act YIll of 1859. 
Imahak V , Fazul Kauim • . 7 N. W., 251 

101, Suit for same 

object on different cause iff action, — JJecision in 
former Plaintiff, claiming as grandson of one 

S, M., the only undivided brother of S,, sought to 
recover half of the village sold by S, to first de- 
fendant’s father in 1855; the village having been 
(as alleged) family property, and sold without the 
oousent of plaintiff’s father, who succeeded his father, 
S, M,, and not for family purposes. In a former 
suit (No. 3 of 1855), brought by the plaintiff’s father 
against and the father of the present first de- 
fendant, and the present second defendant, the 
paternal nephew of the first defendant, for possession 
it tlie whole of the family property belonging to 
him and 8. as coparceners, and to rescind tlie sale 
the plaint stated, amongst other things, that 
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continued, 

8, was imbecile ; and that the sale-deed was obtained 
hy taking a fraudulent advantage of his imbecility, 
and that it was invalid as being made without plain* 
tiff’s consent. The Court decided that S. was “ both 
physically and mentally qualified to manage, and 
legally competent to deal with the estate, supposing 
it to be undivided, to the extent of his own share,’' 
and dismissed the suit. In 1862 the plaintiff again 
sued the present defendant for the whole of the village 
on the same ground of imbecility and fraud. The Civil 
Court decided that the suit was barred by the decree 
in the first suit, and on appeal the decree was 
affirmed. Meld that the present cause of action, — 
namely, the plaintiff’s right as coparcener to a 
moiety of the property, and the invalidity of the 
instrument of sale to pass that right to the defendant, 
— was not res judicata, Chinniya Mttdali v, 
Venkataohblla Pillai , . 8 Mad., 320 

102. Former suit on same cause 

of action.— stating different grounds for 
right to succeed to estate, — Plaintiff sued to recover 
a zemindari from his step*brother, alleging that the 
zemindar! was hereditary property belonging to the 
family, the succession thereto being governed by the 
law of primogeniture ; that his father died in 1859, 
leaving the plaintiff, defendant, and another, his 
sons, the former by the first wife, and the latter two 
by the second wife ; and that the defendant (respond- 
ent) unlawfully enjoyed the estate, while plaintiff, 
as the eldest son, had a legal claim thereto. In 
defence it was pleaded that the claim was res judi^ 
cata by the decree in a suit which w'as brought by 
plaintiff to obtain a declaration of his status as the 
son of his father’s pattaba stri, or royal wife, in 
which suit the plaintiff’s father was first defendant, 
and defendant’s mother was second defendant, and 
wherein they both denied that plaintiff was son of 
the pattaba stri and affirmed that second defendant 
was ffrst defendant’s first wife, afe that her sons were 
preferential heirs to the zomindari. Among the 
points recorded was for “ plaintiff to prove his status 
and right as alleged,” and that issue was set down 
for defendants to rebut. The Judge disbelieved that 
plaintiff was the son of his father’s first wife, and 
added, ** Plaintiff further pleads that he is the eldest 
son, a position not denied, but one which cannot con- 
fer on him the status he now claims.’^ The Judge 
decided that plaintiff had failed to prove that his 
mother was the pattaba stri, and that he was heir 
to the exclusion of second defendants’ sons. On 
appeal to the Sadder Adawlat the decree below was 
confirmed and the Court made the following obser- 
vation : ** It has been attempted at the hearing of 

the appeal to maintain the plaintiff’s right to suc- 
ceed as being the eldest son. This, however, was 
not the position taken in the Court below, where the 
succession was allowed to depend on another cir- 
cumstance, — namely, the mother being the pattaba 
stri ; and the Court, therefore, held the argument to 
he an inadmissible one.” Meld, on appeal, that the 
present suit was barred hy res judicata, a different 
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Former suit on same cause of action— 

continued, 

cousd to the former not having been adduced. To 
the judgment in Chinnaya MudaU v. VenhataeheUa 
JPilloif S Mad,t 326-34, after the words in page 334, 
‘'in favour of the defendant all the objective grounds 
of the decision which have led to the dismissal of 
the suit/* the follo^dng ought to be added: “and 
without the establishment of which the suit could 
not have been logically or legally dismissed.'* 
Mttthumadbva Naiz V , Sbvattamuthumadbva 
Kaik 7 Mad.. 160 

108. Suit for enhancement of 

rent— suit for admitted rent— A suit 
for enchanced rent after notice having been dismiss- 
ed on appeal, plaintifiE sued to recover rent for the 
same year at the rate admitted by the defendant in 
the former suit. S.eld that the cause of action in 
the subsequent suit was not the same as in the former, 
and that the law of res judicata did not apply in bar. 
Khepabookisba Bibsb V , Boodubb Bibbb 

[13 W. R., 817 

104 . Suit for rent against same 

tenant as in former suit.— Demton in former 
suit. — A. and B. were co-sharers in a certain tal(X)k to 
the extent of 7 annas and 4 annas resiwetively. B. 
died in 1868, and in 1872 A,, who used to collect the 
rents on behalf of B,, brought a suit against one of the 
ryots for the rent of the 11 annas. An issue having 
been raised as to the extent of A,*s share, omitting 
that of B,, it was decided to be 7 annas only, and he 
got a decree accordingly. In a subsequent suit by 
A*s widow against the same tenant for the rent due 
for the II anuas share, — Seld that the decision in 
the former suit did not debar her from showing that 
she was entitled to the rent due on account of B,*s 
4 annas share. Shamadanissa Bebbbb v. Fbba- 
fiUTOOLLAU SiBBAB . . . 2 C. L. B., 23 

105 . Claim as heir to property 

as joint and \m6xvided.Sttbsequent claim as 
remrsionsr on death of widow. — A., a brother's son, in 
1847 claimed, on the ground that he had title as heir 
to the moiety of an estate, prior to the other brother's 
widow, on the plea that it was joint and undivided, 
and that suit was dismissed. In a subsequent suit 
accepting the decision of 1847, and regarding the 
widow's title to be prior to his, and as holding a life 
interest in the whole estate before him, A. claimed as 
heir next in reversion after the widow, regarding her 
property as separate, with a view to a declaration of 
his right as such heir to have a certain alienation by 
the widow (alleged by him to be illegal under Hindu 
law) set aside. Meld that the two cases and causes 
of action were essentially different. Sunkub Utal 
SiNan V . PiTBMBSsuB Deal ISingh . 6 W. B.. 44 

106. DiBmifisal of former suit 

to set aside assiguments.— suit for 
possession by reversioner. — C,, the reversioner ex- 
pectant in the life interest of a Hindu widow, insti- 
tuted a suit in her lifetime to set aside sales of the 
estate. It had ilrst been sold in execution of a decree 


BBS JUDICATA— eoaftNatfif. 

6. CAUSES OF ACT10N-eon«»«.^. 

Dismissal of former suit to set aside 
signments— 

against the widow and purchased by A., and then for 
arrears of revenue due hy A. and had been purchased 
by B. ; but this suit was dismissed under Act 1 of 
1845, section 24, on the ground that more than a year 
had elapsed since the sale for ungears of revenue. 
After the death of the widow, the reversioner sued J9. 
for recovery of possession of the lands. Meld that the 
plaintiff was not barred by the dismissal of the suit 
instituted in the lifetime of the widow ; the object 
of that suit being to set aside the assignments of the 
widow's interest, and not for the assertion of the 
plaintiff's right to the reversion. Doobga Chubb 
9. Kassy Chunubb Moitbbb 

[Marsli.. 636: 2 Hay. 646 

107. ■ Suit to set aside alienation 

by widow.— suit to recover property 
as reversioner.^k widow (a life-tenant of an an- 
cestral estate), having executed an ikrar transferring 
a share to M., her granddaughter, afterwards sued to 
set it aside on the ground that N. bad not conformed 
to its terms. While the suit was in the appeal stage 
the widow died, and her reversioner applied to be 
made, and was admitted as, her kacm mukam, to 
carry on the appeal on her behalf. He afterwards 
sued to recover possession of the share as reversioner, 
alleging that the succession opened out to him on the 
death of the widow. Meld that the causes of action 
in the two suits were different, and that it was not 
necessary for the reversioner, when ho took up the 
widow's case in its appeal stage, to disclose his title 
and claim as reversioner, as ho was not competent 
then to introduce any pleas arising out of a new state 
of facts not existing when the suit was instituted. 
DBOBANEL KOOWAB V. iHUUBJBBT KOOWAB 

[12 W. B.. 234 

108. Dismissal of suit to estab* 

Hsh plaintiff’s adoption. — Civil Procedure Code, 
s. 13. — Bepresentation of estate by Hindu widow,--^ 
Decree in favour of widow. — Admission hy widow 
subsequent to decree. — In 1877, S,, claiming to bo the 
adopted son of M., sued A., the widow of M., to 
recover his estate. A. denied the adoption, 8. fail- 
ing to adduce any evidence, the suit was dismissed 
under section 158 of the Code of Civil Procedure, 
1877. In 1882, hy an agreement made between A* 
and 8., A. acknowledged the title of 8. as adopted son 
of M. A. having died, a suit was brought against 8, 
by a reversioner of M. to recover the estate of M, 
Meld that 8. was estopped by the decree in the 
former suit from setting up his claim as adopted son 
against the plaintiff, and that the subsequent agree- 
ment between A. and 8. did not affect pluntiff's 
right. ABUBAOHALA «. PABOHAKAUAX 

[l.l4.B.,8MAd..848 
109 ^ — Suit on bond.— to 

prove execution.-Suhsequeni suit for same money on 
account — A previous suit against the same defen^nt 
on a bond having been dismissed on the ground that 
plaintiff had failed to prove the execution of the bond, 



4m ) 


mmm or cAsm 


( 4,m ) 


BXSB JUDICATA — eonUnue4, 

6. CAUSES OF 

Suit on continued, 

defendaat sued to recover the identical sum as a 
balance due on a kliatta account. Meld that the 
second suit was not brought on a cause of action pre- 
viously tried aud determined between the parties, 
and was cognisable by the Court of Small Causes. 
AvaKons INath Ghosbal v, Eoop CaAMn Mukdui. 

[18W.E..87 

1X0. — JDeed inadmie* 

eihle at being unregietered, — Subsequent suit on 
registered bond, — L, to whom the obligee of a bond 
for the payment of money in which immoveable pro- 
perty was hypothecated had assigned by sale her 
right thereunder, sued in virtue of the deed of sale on 
such bond for the money due thereunder, claiming to 
recover by the sale of the hypothecated property. 
This suit was dismissed on the ground that the deed 
of sale, not being registered, could not be received in 
evidence, and coustK^uontly i.’s right to sue on such 
bond failed. having procured the execution of a 
fresh deed of sale and caused it to be registered, 
bmught a second suit on such bond in virtue of such 
deed of sale, claiming as before. Meld that the 
second suit was not barred by the provisions of 
section 18 of Act X of 1877. Ibhei Oat ». Hae 
A n . . . 1. D. B., 3 Aa, 384 

jXL DiamlBBftl of Buit for 

attLOUnt due on document. — Subsequent suit for 
same amoan^^The defendants aud two others jointly 
executed a document (A), whereby they promised, on 
the 27th April 1874, to pay to tlie plaintiff ii25 at 
the end of April 1876, and also to give to the plaintiff, 
in April 1876, a certain quantity of grain by way of in- 
terest. Meld ill a suit on the document (KEUiiAN, «/., 
dissoutiug) that the suit was not barred by the dis- 
missal of a suit in 1877 in w liich the plaintiff sued the 
defendants for a proiiortioiiate amount due by them 
under the document (A), alleging a verbal promise by 
the defendants, in JSovember 1870, to pay such pro- 
portionate amount. Muttu Ohktti v. Mdttak 
Cabtti • « • • I. Ii. H., 4 Mad., 296 

— Suit for Bum due on mort- 

— JJecistons in former suits for interest . — 
Civil procedure Code, 1877, <f, 13. — Sole of morU 
gc^ed property in execution of decree, — Certain im- 
moveable property was mortgaged to H. and then 
iKild to M. It was then brought to sale in execution 
of a decn^c against M. and w as purchased by M. The 
balance of the salc-procoeds after satisfaction of that 
decree was paid to JV* Under the terms of the 
mortgage to A. interest on the principal amount was 
payable annually, aud its payment was charged on 
the property as well as the payment of the principal 
amount. mortgagors having failed to pay the 
interest aunually, R, in 1875 sued them and M, and 
M, to Tt'cover the interest due. It was decided in 
that suit that N, primarily and persoually liable 
for the interest then due on the mortgage, as he had 
received the sale-iiroceeds of the property, aud tliat 
the muperty was only liable in case he failed to 
eatitfy the claim. A', subseiiueutiy im<X into Court 
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the sale-proceeds he had received and R. was paid the 
same. In 1878 R, again sued the same persons for 
interest and again M. was declared primarily and 
personally liable, on the ground that he had not at 
once made over the sale-proceeds to R, In 1880 R. 
sued the same persons to recover the principal 
amount and interest due on the moitgage, by the sale 
of the mortgaged property. Meld that, whatever 
might have been the rights and relations of the parties 
so long as any portion of the sale-proceeds remained 
with M., their position towards him assumed an entire- 
ly different character when once he had discharged 
himself of those moneys, and with this change in tlie 
situation the ratio decidendi of the suits of 1875 
and 1878 no longer existed, and therefore the deci- 
sions in those suits did not preclude 3. from bring- 
ing a suit to ret^over the priiicipiil and interest due 
on his mortgage from the mortgaged property, 
Kataa Kai V. Hanuman Dab 

LL D. B., 6 All., US 

113 . Suit declaring right to re- 

deiXiptiOTi,-^ Subsequent suit by representative for 
redemption. — Where I), sued for redemption, and 
obtained a conditional decree, aud subsequently the 
plaiutiff sued 2>. to establish his right to the mort- 
gaged property and obtained a decree, — Meld that a 
suit by the plaintiff for redemption was not barred 
by section 2, Act Vlll of 1869. Bhoop Singh v, 
Kuesingh llAi • . , . 3 Agra, 144 

114 . Dismissal of suit for eject- 

ment. — Subsequent suit for redemption. — Failure 
in a suit of sini}>le ejectment does not bar a subsequent 
suit for redemption, notwitlistauding that the defend- 
ant had asserted the existence of his mortgage in 
the former suit. Sheidhab Vinaxak v. Naeayan 
YALAD Babaji • • . ,11 Bom., 224 

115 . — Suit for redemption.— 

as to sale of equity of redemption. — Subsequent suit 
under a different title for same object. — In T870 the 
• plaintiffs sued to redeem a mortgage of certain lands 
from the defendants" predecessors in title. The suit 
w as dismissed on the ground that the plaintiffs" equity 
of redemption had been sold in execution of a decree to 
A, M. The plaintiffs having repurchased the equity 
of redemption from A. B., brought a second suit to 
redeem the lauds in the defendants" possession. Meld 
that the question whether the wj[uity of redemption of 
the lands in suit had been sold to A. B. was res judi- 
cata and could not be reo})ened by the defendants on 
the ground that the plaintiffs were litigating under a 
different title in the former suit. Ali Moioik 
Batuthan V, Elayachanidatuil Kombi Achen 
[I. Ii. B., 5 Mad., 289 

113, foreclosure in 

the Central Provinces. — By a bond, dated 10th Feb- 
ruary 1857, a certain village was mortgaged by ono 
Q. to the ap;()ellauts and their father as seenrity for 
a loau; the bond providing that, **if I fail to pay 
the mouey us stipulated, 1 aud my heirs shall, without 
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objection, cause the settlement of the said village to 
be made with you.” The interest of <?• in the vil- 
lage was described as that of a malguzar, and his 
proprietary right therein was declared by the revenue 
authorities shortly after the execution of the mort- 
gage ; but his payments of revenue being in arrear, 
the Boai'd of llevenue granted a lease of the village 
for ten years to the appellants’ father. The mort- 
gagees in a suit on the bond obtained the following 
decree (on 3rd November 1860 : “ As the defendant 
acknowledges the plaintiffs’ claim, it is ordered that 
a decree be given to the plaintiffs for principal and 
interest and costs against the defendant and the mort- 
gaged property,” In proceedings in the Civil Court 
taken under this decree, the mortgagees asked for 
possession of the village, and obtained, on 17th July 
1862, an order, in pursuance of which they were put 
in possession, an appeal by G. being rejected. G» 
t(»ok various steps to recover possession of the 
mortgaged property, or a declaration of his pro- 
prietary interest therein, but failed in his endeavours ; 
an application for a grant of the proprietary right in 
the village, and an appeal from an order cancelling 
his pottah, being rejected by the revenue authorities, 
on 8th December 1864 and 27th July 1865, respect- 
ively; aud on 12th August 1867 G, conveyed the 
village by deed of sale to the respondents. In a suit 
brought by them to redeem the mortgage aud obtain 
possession of the property, — Meld, the suit was not 
barred by the order of the Civil Court of l7th July 
1862, nor had the orders of the revenue officers of 
8th December 1864 and 27th July 1865 effected 
such a transfer of any right which G. might have 
had to the appellants as to render the sale to the re- 
spondents invalid. Gokuldass v. Kbipauak 

[18 B. L. R., P. 0„ 206 

117, ' ■■■■■ • - — '■ ' Limitation, — 

Declaratory mortgage-decree for redemption not 
executed for 15 years , — In 1866 obtained a 
d^;ree authorising him to recover certain property 
on payment of a certain sum to the mortgagee, but not 
declaring that JS, would be foreclosed if he did not ex- 
ercise his right of redemption, — Meld that £3, was not 
debarred from bringing a suit to redeem the same 
property in 1881. 8 ami Aohabi v. Somabunduam 
Aouabi • • , • 1. If. B., 6 118 

Decree for rs- 

demption, — Second suit to redeem, — Civil procedure 
Code^ ss, IS, 244 , — A decree obtained by a mort- 
gagor, which|declared that the mortgagee should deli- 
ver up possession on payment of the sum found due 
to him, not having been executed for three years, a 
purchaser of the equity of redemption sued the 
mortgagee to redeem. Meld that this suit was not 
barr^ by the former decree and that the plaintiff 
was entitled to redeem. Sami \, Somasundram, 
1, L, R,, 6 Mad,, IIB, approved. Gan Savant Ral 
Savant v. Marayan Dhond Savant, 1, L, R,, 7 
467, dissented from. Kabuthasami r. Jaga- 
KATMA . . . . I. Xi. K., 8 Mad,, 478 
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119. ' i Omission ia 

direct foreclosure.-^NegUot to redeem,^ Second sniJt 
to redeem,—-‘Mindu family,— -Suit hy manager in kis 
own name, — Reprenentaiive character, — practice,— 
Marties, Procedure Code {Act XIV ofJ8S2), 
s. 50. — In 1856 V,,n member of an undivided Hindu 
family, sued the defendants, and obtained a decree 
for the redemption of certain immoveable property, 
but tlie decree was never executed. At the date of 
that suit V, was the manager of the family, consist- 
ing of himself and the plaintiff N. who was then a 
minor. The decree did not provide for the fore- 
closure of the mortgage in the event of V, failing to 
redeem. In 1878 N, brought another suit to redeem 
the same property. The Lower Court held that as 
the former decree did not direct foreclosure, the 
relation of mortgagor aud mortgagee continued 
between the parties, and that the plmntiff’s suit was 
not barred by the former decree. The defendant 
appealed. Meld (Piithby, J., disseniiente), revers- 
ing the decree of the Lower Court, that the plain- 
tiff’s suit was barred. A decree for redemption, oti 
the default of the decree-holder to pay the money 
declared to be due within the time fixed by the de- 
cree, or if none be fixed, within the time allowed by 
the law for the execution of the decree, operates as 
a judgment of foreclosure, and debars the mortgagor 
from afterwards bringing a second suit to redeem 
the same property. Gan 8ava»x Bal Savant 
Nabavait Dbonp Savant 

[I. L. 7 Bom,, 407 

130, DlBiuiBsal of former suit 

for rent of portion of eetate.— to estate 
lish proprietary right to whole estate, — The dismiss- 
al of a suit for the declaration of plaintiff’s right to 
receive rent from a tenant of a portion of an estate 
cannot be pleaded as an estoppel in a suit to estab- 
lish plaintiff’s general right as proprietor of tlie 
whole estate. Kibhbn Dhvn Nvnj>bb v, Bhookto 
Polly 8 W. B., 461 

121 . — — DismiBsal of suit for rent* 

—Subsequent suit for possession,— k suit for rent» 
in which the sole defendant denied the plaintiff’s titles 
alleging that B, aud A, were his landlords, having 
been dismissed on the ground that the plaintiff had 
failed to pi’ove his title, another suit was brought by 
the plaintiff against A., B„ and 0, for possession. 
Meld that the suit was barred under section 13 of 
the Civil Procedure Code, 1882. Gopal Dasb n* 
Gon Natu SiBOAB • • • 12 C, Za B,, 88 

122 . Suit for enlianoement of 

rent. — Suit for rent of succeeding years.— A decree 
passed in a suit as to the propriety of enhance- 
ment of rent in a preceding, year is no bar to a 
suit for enhancing the rent in a subsequent year, nor 
does it preclude a comparison of the rents paid by 
actual cultivators for the year in res{)ectof wliich tbs 
second enhancement was made. Gunga Pbbbhau 
0 . B{jJU>jso 8iNGU , , « 8 Agra, 810 
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128. ' — . -M l Civil Procedure 

Code, 8, 2,^Z)eclaratory decree, — Where, in a suit 
for enhancement of rent, the plaintiff failed to prove 
notice of enhancement, hut the Court enquired into 
and gave a declaratory decree as to his right to 
enhance, such decree is decisive of the right in a subse- 
quent suit for enhancement of the rent of the same 
tenure founded on a valid notice. Nuffeschunueb 
FAUL CHOWDBT V , POTJLBON 

[12 B. I.. B., B. C., 58 : 19 W. R., 176 
Baxhal Dobs Bobe n. Golam StrBWAx 

[2 W. B., Act X, 69 

X24« ' Former suit in 

which right to enhance was declared . — The plaintiff 
aued to enhance the rent of the defendant’s holding. 
In a former suit between the parties which the de- 
fendant had brought to determine the plaintiff’s right 
to enhance, it was held that the plaintiff w'as not enti- 
tled to enhance. Held that the decision in the former 
case was rightly admitted as conclusive evidence 
in the present case as to the plaintiff’s right to 
enhance. Maniox Sikoh e. Pibtheb Singh 

[5 N. W., 168 

Sekedhbsbubt Chowdbt u. Mhddun Koowab 
Jka 1 W. B., 128 

126. Declaration of 

right in suit for enhancement . — Where a Munsif, in 
a suit for enhancement of rent, found that the 
tenure was not piH)tected from enhancement, but 
granted a decree for rent at the old rate, because the 
grounds on which enhancement was claimed had not 
men established , — Held that, as the Muusif was com- 
mtent to make a declaration between the parties, his 
nnding that the tenure was liable to enhancement, 
although not forming a portion of the first decree, 
was binding in a second suit forenbancement'of rent. 
Enaetoollah V , Aubeb Buxbu alias Mohseool- 
irAB 25 W. B., 225 

126. Suit for Jehas 

possession . — The plaintiffs, as talookdars, brought 
a suit against their tenant AC for recovery of rent at 
enhanced rates of land held by him, as to two cottahs 
of which ho denied that they were part of his holding, 
but alleged that they were part of the lakhiraj holding 
of one H., and H intervened in that suit and claimed 
the two cottahs as lakhiraj. The result of that suit 
was that the rent was assessed on the land admitted 
by M. to be in his possession, excluding the two cot- 
tahs. The plaintiffs then brought a suit against JET. 
for a declaration that these two cottahs were their m41 
lands, and obtained a decree simply declaring their 
tnftl rights over the land in dispute. In a suit brought 
the plaintiffs agaiust after serving him 
notice to quit, for recovery of khas possession of the 
two cottahs with mesne profits, and praying tliat he 
might he ordered to remove a mud house erected by 
him on the land, the defence was that as the plaintiffs 
bad already claimed khas possession and obtained a 
decree simply declaring their right to receive rent, 
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6. CAUSES OF ACTION— 

Suit for enhancement of rent — continued. 

the suit was barred, and that as H. had been twenty 
years in possession and had erected a house without 
any opposition from the plaintiffs, they had no right 
now to sue for khas possession. Held that the suit 
was not barred by section 2, Act VI II of 1859, and 
the plaintiffs were entitled to a decree for khas pos- 
session. Kshan Chundeb Ghose V, Hhbbish 
Cmukdeb Banerjer 

[10 B. li. B., Ap., 5 : 18 W. B., 19 

127. Suit for declaratory decree. 

— Civil Procedure Code, 1877, s, 13. — Dismissal of 
suit for declaratory decree and to have deed set 
aside. — Subsequent suit for possession with resoect to 
same property and to set aside same deed , — In De- 
cember 1878 H, a Hindu widow, in possession, by 
way of maintenance, of a certain estate, of which JK. 
owmed one-third, and P., B., and S. one third jointly, 
made a gift thereof, to N, H, died in January 1879. 
In Februnry 1 879 B. and P., B., and S. joined in suing 
N, for a declaration of their proprietary right to two 
thirds of the estate and to have the deed of gift set 
aside. The Court trying this suit treated it as one 
for a mere dectlarntion of right, and dismissed it with 
reference to the provisions of section 42 of the Speci- 
fic Belief Act, 1877, on the ground that the plaintiffs 
had omitted to sue for possession although they were 
not in possession and were able to sue for it. In 
November 1879 Jf. and P., B., and S. again joined 
in suing N, In this suit they claimed possession of 
two thirds of the estate and to have the deed of gift 
set aside. Held by the Full Bench (reversing the 
judgment of Peabson, J., and affirming that of Old- 
field, J.) that the decision in the former suit was 
no bar to the determination in the second suit of the 
question as to the validity of the deed of gift. Ram 
SswAX vSingh v, Naeched Singh 

[I.L.R.,4Aa,261 

128. Suit for declara- 

iion of title. — Subsequent suit to recover arrears. 
— Deshpande vatan, — Suit by one sharer againsl 
other , — Where a person having proviousiy obtained a 
decree declaratory of his title sues his co-sharer in a 
deshpande vatan, who is bound by the decree, to reco- 
ver arrears, the previous decree operates as res judu 
cata as regards the plaiutiff‘’s title, except so far as 
circumstances Bubseijucnt to decree may affect it 
Dulabh Vahunji V, Bansidhab Kai 

[I.Ii.R.,9Bom.,m 

129. Suit for moveables 

after former suit declaring right to Where 

a suit for a share of ancestral property was decreed, 
hut the decree was modified on appeal as regards cer- 
tain immoveables so far as to be made declaratory of 

brought a second suit for the value of the moveables,— 
Held that the second suit was not barred by Act 
VIII of 1859, section 2. Shbobaj Nukdun Singh 
V. Bajcooxab Baboo Deo Npndun Singh 

[24 W. B., 28 
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Suit for declaratory decree — continued, 

ISO. ' .. Civil Procedure 

Code, 1877, s. IB. — Instalment-hond.-^Mypotheca^ 
tiQn.^Declaratory decree. — In 1804 the obligee of 
an instalment'bond, in which certain immoveable pro- 
perty was hypothecated as collateral security for the 
payment of the instalments, brought a suit upon such 
bond “against Z. and A. (the obligors) and the pro- 
perty hypothecated in the bond, defendants,” claim- 
ing to recover instalments which were duo and unpaid, 
and a declaration of his right to recover instalments 
which were not duo, as they fell due. He obtained a 
decree in such suit for “ the amount claimed ” against 
the “ two defendants.” It was also provided in such 
decree that, “ until the satisfaction of the entire 
amount of the bond, the plaintiff can realise the 
amount of each instalment by executing this decree.” 
The obligee applied in execution of such decree to 
recover, by the sale of such property, wdiicili had passed 
into the hands of third parties after the passing of 
such decree, instalments which had become due 
after the passing of such decree, and had not been 
paid. Such execution having been refused on the 
ground that such decree was a money* decret?, the 
obligee brought a second suit ui)on such bond to re- 
cover such instaluiouts by the enforcement of the lien 
therein created on such property. Held that, al- 
though the enforcement of such lien was claiirnjd in 
the former suit, yet, inasmuch as it was very ques- 
tionable whether the Court was competent to gnttit 
the second relief claimed in that suit, viz., a declara- 
tion of right to recover instalments which were not due 
in execution of a decree for instalments which were 
due, and the (daim in the second suit was not the 
same as that in the former suit, the plaintiff asking 
for instalments said to be actually due, and not for a 
declaratory decree for instalments not due, tlxe second 
suit was not barred by section 13 of Act X of 1877. 
Umbao Lal V , Bbhabi Singh 

[I. li. R., 3 All,, 297 

131 , for partition.— 

of widow. — Subsequent suit to get rid of partition, 
— ^Where a widow was treated as an equal sharer in 
her husband’s estate with her sons, and in conjunc- 
tion with one son applied for partition as a sharer, 
and objections taken to the partition were overruled 
and no appeal made to the Civil Court, — Meld that 
a suit to declare the widow only entitled to inaiuten- 
ance was not maintainable. OoniA v. Bhopal 

[3 Agra, 137 

132. ■ Civil Procedure 

Code, 1859, ss, 2 and 3. — Admission. — Revision of 
judgment. — Plaintiffs liaving purchased the rights of 
a widow in certain properties, sued the defendants 
for partition of the share purchased ; defendants ad- 
mitted the widow'*8 right to a certain extent, but the 
suit was dismissed on the ground that plaintiffs be- 
fore they could obtain partition must establish the ex- 
tent of their right and the validity of the purchase. 

'd, on plaintiffs’ second suit, that it being between 
the same parties, and for the same property on the 
same cause of action, was barred by section 2, Act 
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Suit for partition— 

VllI of 1859; that defendants’ admission, which 
was merely an admission in plaintiffs’ favour, gave 
no new cause of action ; and that if the Courts failed 
to decide all the matters in dispute which they had 
before them in the former suit, their judgment 
could not be revised in a new suit ; such revision being 
contrary to the provisions of section 8, Act VIll Of 
1859. Ghaseb Khan o. Kulloo . 1 Agra, 152 

183. Bom. Act V of 

1864 . — In 1871 the plaintiff sued to establish his 
sole right to a portion of a field on the ground that 
it had been allotted to him by partition. The defend- 
ant also claimed it as his share obtained by partition. 
The Court rejected the plaintiff’s claim, holding 
that no partition had taken place, and that the field 
was the joint property of five coparceners, including 
the plaintiff and defendant. In 1878 the plaintiff 
brought a second suit for a partition of the field, 
including the portion for which his former suit had 
been instituted. Held that tho present suit for 
partition was not barred by the previous suit which 
was brought to establish the plaintiff’s sole right to 
the lands in question. Shitbah v. Nabayan 

[I, L. R., 5 Bom., 27 

134 , Former suit for 

declaration of right to partition. — Civil Procedure 
Code (Act nil of 1859), s, 9.— A Hindu of tho 
Southern Maratha Country having two sons undivided 
from him, died in 1871, leaving a will disposing of 
ancestral estate substantially in favour of his second 
son, excluding the elder who claimed his share in 
this suit. In 18G1, a suit brought by this older son 
against his father and brother to obtain a declaration 
of his right to a partition of tho ancestral estate was 
dismissed, on the ground that ho had no right in his 
father’s lifetime to compel a partition of moveables ; 
and that as to the immoveables, the claim failed, 
because they were situate beyond the jurisdiction of 
the Court. In a suit by tho elder sou against his 
brother after the father’s death for a slmre of the 
property on the ground^that it was ancestral estate, 
— Held that this suit was not barred under Act 
VllI of 1859, section 2 ; the proceedings of 18G1 not 
having amounted to an atijudication between the 
brothers as to their rights in the estate arising on 
their father’s death. Lakshman Dada Naik t», 
Bamchandba Dada Naik . I. h, R., 6 Bom., 48 

[li. B., 7 I. A., 181 : 7 O. I.. B., 320 

135 , Fffeot of 

executed decree for partition in subsequent suit for 
partition of same property, — Mortgage of share , — 
Purchase by a stranger of portion of the lands 
included in the decree, — Suit by him for partition, 

A. and S, were tho joint owners in equal shares 

of certain property. In 1809 JB, raortgagod his 
share to A. under a mortgage-deed drawn up in the 
English form. Later on, in 1869, A, brought a suit 
against B. for partition, and in 1870 obtained a 
decree apix>mting a Commissioner of partition and 
directing the partition. No return was made to this 
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{kmmiuhn, and no actual partition was come to. In 
1S78> A. obtained a decree for an aceotint, and for 
payment, or in default for sale of the prepay. In 
1878, J7/s share was put up for sale, and purchased 
by O* and C, was jput into possession. In 1881, C. 
brought a suit against A» for }>artition. Meld that 
the decree obtained by A, in 1873 put an end to B/s 
right to redeem, unless he paid the amount found 
due against him, and therefore at the time of the 
sale to C., B/e right to redeem liad ceased to exist, 
and the property was no longer subject to partition 
under the decree of 1870, and therefore the partition 
asked for under the suit of 1881 could be granted. 
Ktuvx Chukdkb Mitter o. Anath Nath Dby 
[L lu B., 10 Oalo., 87 : IS C. li. B., 248 

186. " — Decree informer 

nuitfor partUion.^JPartial and general partition * — 
In. a previous suit between the plaintiF 
and the defendant, the plaintiff alleged that there 
had been a partition of the family property into two 
parcels, and, under a deed of partition drawn up at 
the time, claimed one of these parcels. The deed 
being held invalid, the suit was rejected, with liberty 
to the plaintiff to sue for a general partition. In 
the second suit the plaintiff prayed for a general 
partition as a member of an undivided Hindu family. 
Meld that the second suit was not res judicata ; for, 
although the plaintiff might in the first suit have 
made an alternative case and prayed for a general 
partition in case ho failed to establish the previous 
partition which he alleged, yet it could not be said 
that he ought to liave done so. Held, also, that in 
the case of joint enjoyment by the members of the 
whole family, or enjoyment by different memhers of 
different portions of the family property, the Court 
will not, except under special circumstances, order an 
account to be taken of past transactions, but will 
make division of the proj^erty actually existing at the 
date of partition. Lakshtnan Dada Naik v. Ram^ 
ekandra Dada Naik, L L. M,, 5 Bom*, 48, followed. 
Kohbbbav V . Gubbay . I. Ii. B., 5 Bom., 688 

127, - Stiit for mesne profits.*-* 

Bbrmer suit for possession . — The plaintiff sued to 
recover possession of land and for wasihit from the 

r iod at which he alleged he was dispossessed ; and 
obtained a decree for possession of tbe lands and 
for wasilat from the date of tlie plaint. He after- 
wards sued the defendant for wasilat from the date 
of the alleged dispossession to the date of the plaint. 
Meld that wasilat having been claimed in the previ- 
ous plaint Jfor that period, and there having been an 
adjudication upon his claim for wasilat, and no evi- 
dence that w*asllat was withheld for the period for 
which it was now claimed, tlmough iuadverteuce or 
by mistake, the case was within Act VIII of 1859, 
section 2, excluding from the jurisdiction of the 
Court causes of action “ which shall have been heard 
and determined by a Court of competent jurisdiction 
to a former suit between the same parties.*'^ 

OOKISSA Bibbb V * Lucxbbhohbv Dosbbb 

[Marah., 88; 1 May, 161 
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Suit fbr mesne profits— 

188. Where a plaint 

prayed for possession and wasilat, and a decree was 
given for possession without mention of the wasilat, 
and on application for review it was urged, though 
not in the written grounds of application, that the 
question of wasilat ought to have been disposed of, 
but no decision was given as to it either by tbe 
High Court, or by tlm Court of first instance, to 
which application was afterwards made, — Meld that 
the fact that a prayer for wasilat was contained in 
the plaint in the salt in which only a decree for a 
possession was given was not a bar to a subsequent 
suit for mesne profits within section 2, Act VlII of 
1859. Qattbi Baubathpeasao n. Budhu Sing 

[ 2 B.II.B., S.ISr.,16 

S. C * Byjitath Pbebhad e. Badhoo Singh 

[10 W. B., 486 

188. Former suit aU 

Uging tenancy* — Suit for mesne projits.-^D* sued iZ. 
for an arrear of rent, but B. denied his tenancy and D*s 
title to the land, and was successful in that defence. 
D* then sued in tbe Civil Court to recover possession 
with wasilat, which he estimated at the rate of the 
rent previously claimed, and obtained a decree for 
possession without wasilat. Meld tlmt the second 
suit was not for tbe same thing as the first under a 
different name, and that plaintiff was entitled to 
wasilat as well as possession. Batabam «. Bam 
Kbisto 8 W. B., 584 

140 . Suit for ejectment.— JFbrnwfr 

suit deciding as to relinquishment of the land* — Meld 
that a former suit which decided the question of relin- 
quishment of the land by defendant, a ryot, did not 
bar a subsequent suit, which was brought on the alle- 
gation that the land being sir land, the defendant, 
the occupant, had no right of occupancy, and should 
consequently be ejected. Naifal Singh ». Eam 
Nabain 2 Agra, 88 

141. Suit to recover 

possession. Dismissal of* — Subsequent suit to enhance 
rent* — In a suit to recover khas possession of land, of 
which the plaintiff alleged ho hod been fraudulently 
dispossessed by the defendant, the defendant claimed 
to be entitled to the possession of the land under a 
deed of gift at a fixed rent. The Judge found upon the 
facts that the deed of gift was invalid ; that the land 
was m41; and that the defendant was entitled to 
retain the possession, and thereupon dismissed the 
suit. Meld that the plaintiff was not precluded by 
the decision in that suit from afterwards maintain- 
ing a suit against the defendant to enhance the rent. 
Nbbluonby Singh Dbo v* Shobhan Bebbb 

[Marsh., 600 

142. . " Suit for same land on 

different title. — Failure in former suit* — Plain- 
tiff, after failing in a former suit to establish her 
right to certain land as belonging to her putni 
talook, was not allowed to fall back on a different 
title and bring a separate suit ciainuDg the same 
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Suit for same Imd on different title— 

continued^ 

land as belonging to Her mirasij the cause of ac- 
tion in both cases being really the same. Aukukoo 
Mohun Dbb n. Ubnoda Bosbbb • 17 W, 861 

148, Suit for poeseeeion.— 2>i«- 

missal of former suit for possession as heir. — A 
suit for possession as the heir of S. is not barred by 
section 2, Act VI 11 of 1859> because plaintiff’s 
former claim to the same property as the heir of S.*8 
father was dismissed. Goonoo Butt v. Sooboo 

[16 W. B., 264 

144, Suit on title 

derived bp gift. — Subsequent suit as heir. — Held 

, J.t dubitante) that a suit claiming property 
on a title by inheritance was barred by sections 2 and 
7, Code of Civil Procedure, 1859, where plaintiff’s 
claim on a title derived by gift had already been 
adjudicated upon. Budsab Bibbb v. Shakib Bitb- 
BUKBAZ • . . . 16 W. R,, 168 

145. " Suit for eject- 

ment based on alleged lease. — Subsequent suit to eject 
tenant as trespasser founded on ownership. — The 
present plaintiffs in 1869 sued the present defendants 
to t*ject the latter from a certain piece of land, alleg- 
ing that the defendants held it under certain leases 
dated July 1864 The genuineness of the alleged 
leases was put in issue in that suit and was decided 
by the Subordinate Judge in favour of the plaintiffs, 
who accordingly obtaiued a decree. On appeal the 
District Judge reversed that decree, beiUg of opinion 
that the alleged leases were not proved. In 1874 
the plaintiffs brought the present suit to eject the 
defendants. In this suit the plaintiffs sued simply 
as owners, and alleged that the defendants were in 
occupation as tenants paying rent to the plaintiffs, 
and that they (the defendants) had refused to give 
up possession. Held (Mblvill, «f., disseniiente) that 
the plaintiffs were not barred by the judgment in the 
former snit. The fact of both the suits ^iug against 
the defendants as tenants of the plaintiffs did not 
imply that the suils were on the same cause of ac- 
tion. The term ‘’tenancy” may be applied to a 
great many different relations between the occupier 
and the owner of property, agreeing perhaps only in 
the single circumstance of a holding by the one of 
the property of the other. The test in each case is, 
not whether a tenancy has in both suits been sued 
on, hut whether the particular contract or relation 
put forward in the first case was the same specific 
contract sued on in the second. A cause of action 
reduced to the concrete form in a contest between 
individuals implied a speciffc right and a speciffc 
infringement of the right; and a judgment that one 
such speciffc right had not been made out, was not 
a trial and detemination of a cadse of action resting 
on another speciffc right. The specific rights on 
which the plaintiffs relied in the two suits were 
different, and would have to be proved by different 
evidence. GiBi^EAB Makoadas o. Databkai Kala- 

• « • X* Xa Bif 8 B otn « i 174 
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146. dvil Froeeduro 

Code, 1859, s. 2.-^Suii for oeeretion. — Different 
cause of action . — A suit for a declaration of tlie 
plaintiffs’ right to a chur, which they claimed as an 
accretion to mouzah L., was held to ho Imrred under 
Act VIII of 1859, section 2, by a judgment in a 
former suit, in which they had clalmod the same 
land as an accretion to mouzah B., heca\ise, whether 
by accretion to the one estate or to the other, Gie 
question in both suits was that of title by accretion. 
A complainant is bound to bring forward in his suit 
all the grounds of origin of lus right. A difference 
in the origin of the right is not a matter which 
makes a different cause of action. Kabhbb Kishobb 
Boy Chowdhby e. Kbisto Chuwdbb SAwnrAi 
Chowphbt • • • • 22*77. B., 464 

147. — Former suit for 

kabuliat — Decision as to quantitg of land held.-^hk 
a previous suit the plaintiff sought to obtain a kabu- 
liat from the defendant in respect of land hold by him 
alleging the quantity to be 8 bighas and 17 cottahs. 
It was therein determined that the defendant held 
only 7 bighas and no more. In the present suit 
brought to eject the defendant from 1 bigha 17 
cotiabs of land, — Held, that it was not mahitainahle, 
as it was for the determination of a question decided 
in the former suit. Gopal Chanbba Bot v. ” 
CHANbBA Bhabdabi • . 8 B. Xi. B.9 Ap., 84 

148 , Beoision as to quantity of 

land held . — Suit for rent. — Suit for measure- 
ment . — Civil procedure Code (Act X of 1877), 
s. IS . — lu a suit by ryots against their zemindar, 
praying for measurement of certain land, and for 
a decimation of tho amount of yearly rental, it 
appeared that, in a previous suit for rent by the 
zemindar against the ryots, the ryots had alleged 
that the amount of rent and tho extent of land 
had been overstated by the zemindar, but the Court 
decided that the ryots were hound by a jummabnndi 
signed by them, and refused to try whether the 
extent had been overstated. Held that the present 
suit was not barred as res judicata. Boq-HOOBASB 
Mubsitl V. JroGUT Bundhoo Bobb 

[1. li. B., 7 Calo., 214 : 8 C. Xi. B.» 888 

149 , , — Beoiaion as to boundarios 

of land . — Civil Procedure Code {Act X of 1877), 
9 . J5.— The plaintiff sued to recover certain lands, 
claiming them as a portion of A. and alleging that A. 
was portion of a mouzah which had been leased to him 
in putni by the zemindar. The suit was dismissed, 
on the ground that though A. was known as a part of 
the plaintiff’s mouzah, ^et it had been included in 
a putni lease of an adjoining mouzah, which the 
zemindars had granted to tho defendants previously 
to the date of the plaintiff’s, lease. The plaintiff 
brought a second suit claiming another portion of A. 
on the same title. Held that the claim was barred as 
res judicata. Mohidin v. Muhammad Ahrahim, 1 
Had., 245 i ISundkishore Singh v. Huree Pershad 

' IS W. H, 64 i PranmUh Sandgal v. 
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6. CAUSES OF ACTION— 

Peeision as to boundaries of land— 

tinned, 

eoomar Sand^al, 2 C. L, JB,, 55 ; and Oohind Chunder 
Koondoo V. Taruek Chunder Bose, I, L. 22., 5 Calci.y 
J45, followed. SuNDUYA Mala v. Dabi Chbex 
Bbtt . • . . 1. L. E.« 6 Calc., 716 

S, C. SUSDHYAMULA D. DBVI CHtTBK DUTT 

[9 C. L. E., 216 

160. — - - Failure of suit 

for possession, — Where a party failing to obtain 
judgment for the poBsoaeion of land claimed by her in 
her firat suit as tauflr, brought a fresh suit claiming 
the land as prop<;rty belonging to her talook accord- 
ing to the true boundary line , — lleldf alRrining the 
decision of the High Court, that her suit was barred 
by Section 2 of Act VJll of 1859. WooMATABA 
Dbuia V. Unnopoorna Dasskb 

[11 B. I.. E., P. C., 168 ; 18 W. E., 163 

8. 0. in Iligb Court. IJafATATiA 11 b bia i>. Kiiisn- 
KA Kamini Dabi • 2 B. Ii. B., A. C., 102 

8, C. WoOMATABA IlABEE V, UNNOPOOBNA DOSSBB 

[10 W. E., 426 

SniB PniTNKTTB Neogy V. Huko Soonbubek 
(ioopTA . . . . 13 W. B., 209 

Suit for possession and to set 

aside sale in execution of decree. — Subsequent suit on 
the ground that sale was ab initio void* — When a 
plaiutitf sues for possesBlou and deUnnniiiatlon of 
right to a certain proi^rty, and to set aside an execu- 
tion sale of a portion of tno property on the ground 
of irregularity, and his suit is disuiisHcd on the 
merits, a subsequent suit for posscsBion of the pro- 
jHirty sold, on the ground that the sale was void 
ah initio, is barml as res judicata* Wooma Tara 
J)ehia v. Unnopoorna Bassee, It B* L, R., 158 ; 
and Beriga Odaga Taver v. Kaiama Natch iar, 
SI Moore* 8 1. A., 50, cited and followed. Pioou n. 
Mohahbb Aboo Syed . . 3 C. I4. E., 263 

162. — — ■ Suit to set aside sale in exe- 

eution of decree* — Sales under diff'erent decrees , — 
Reversal on appeal of decision setting aside sale . — 
Civil Broeedure Code, 1859, s. J8.— In execution of a 
decree, the right, title, and interest of A, in a certain 
property were sold and purchased by B. In execution 
of another decree, the right, title, and interest of A, 
aiul C. in the same property were sold and purchased 
by D. In a suit by A. the sale to S, was set aside, 
but on appea! the decision of the Court of first 
instance was, uiK)n consemt of the parties, set aside, 
and the sale allowed to stand good. I)* sued for 
possession of the share of A, and C, in the property 
puivhased by him, and obtained a decree for jxisscs- 
sion of the share of C. only. JO. now sued to set 
aside tl»e sale to B. and for possession of the share of 
A, JUfld that the suit was not IwiTed by section 2, 
Act Yili of 1859. Channa Lal Sahu v, Manu 
bAL . , 6B.P.E.,220;13W.E,,343 

163. — Subsequent suit on differ- 

ent grounds for same property.— Ci«t2 Bro- 


EES JUDICATA — continued* 

6. CAUSES OF ACTION -confinfeei. 

Subsequent suit on different grounds for 
same property — continued* 

cedure Code, 1859, s. 2. — Act XXIII of 1861, «. 11, 
— On the 30th June 1855, 8,, aLingayat priest, died, 
possessed of moveable and immoveable property. The 
right of succession to it being disputed, the District 
Judge placed it under the management of the nazir, 
under Bombay Itegulation Vlll of 1827* section 9. 
lu 18G9, B., representing himself as the disciple of 8,, 
and claiming, as such, to be entitled to the whole of 
the property left by S*, brought a suit (No. 9G2 of 
1869) against the defendant to establish his right to 
the property in question, and to recover poBsession of 
it. The suit was compromised by an agreement, 
iijwn which the Court passed a decree on the 23rd 
March 1870, dividing the property of S, in certain 
shares between B, and the defendant. When B, 
and the defendant applied for possession of the pro- 
perty in execution of this decree, the iiazir, who had 
it in his charge, resisted them. The execution pro- 
ceedings dropped in consequence of the death of B, 
The plaintiff tliereupon (as a disciple of B., deceased), 
and the defendant sued the nazir separately, catdi 
claiming the whole property of S. The plaintiffs 
suit was rejected on the ground that he failed to 
prove himself the disciple of B. In that suit tlic 
plaintiff produced neither the compromise made be- 
tween B* and the defendant, nor the decree passed 
on it in suit No. 9G2 of 18G9. The defendant sne- 
ceeded in his suit, and obtained possession of the 
whole property. The plaintiff then sued, as the 
disciple of B., to recover from the defendant the por- 
tion of the property of 8* which fell to the share of 
B* according to the compromise on wdiich the decree 
in suit No. 9G2 of 18G9 was made. Held by Wkbt, 
J., that the suit was barred, first, because the plain- 
tiff bad been judicially })ronounccd not to be the 
disciple, of B. in his suit against the nazir to which 
the defendant was a party as the true successor or 
primd facie successor represented by the nazir in 
that suit. It was not op(;n to those who had as 
heirs sued the official representative of an estate, and 
failed, to sue the owntT, when ascertained, a second 
tiint; on the same right. Secondly, because the 
plaintiff, in his suit against the nazir, was bound to 
bring forward every ground on which he could claim 
the proi>erty ; and if the compromise effected by B* 
was smdi a ground, that compromise and the decree 
foundetl on it ought to have bt^cu brought forward to 
sustain the cluiin, as it W'ould have shut out a ground 
of defence consisting of the dcfciulaiit’s superior 
right. As the jdaintiff omitted to do so, the more 
recent decree, wliieh pronounced liim not entitled to 
any part of the property of supei seded the earlier 
one, which ineffectually awarded B* a moiety of 
that property as against the j)er8on not in losses- 
sion ; and while that decree was unrciversed, another 
decree could not l>e made awarding to the same 
plaintiff one-half of the saiiiic property in the same 
right as against the defendant w horn the nazir repro- 
s*'nted in ilie earlier suit. Held by Pinhey, J, tliat 
the property claiinetl in the present suit had been 
s))eciffc^ly awarded to B* by the decree of the 23rd 
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6. CAUSKS OP ACTION— 

Subsequent suit on different grounds for 
same property— 

March 1870, and if that decree were not time -barred, 
B. or his legal representative could obtain possession 
by taking out execution proceedings on that decree. 
The present suit, therefore, was burred alike by sec- 
tion 2 of Act VI II of 1859 and section 11 of Act 
XX I II of 18(J1, and the fact that execution of the 
decree in suit No. 962 of 1869 was time-barred did 
not confer on B., or any legal heir of his, a new 
right to sue for the estate of S. or any part of it. 
SuiVALINGATA V. NAGALINGAYA 

[I. Ii. R., 4 Bom., 247 

154. Suit for same property on 
different cause of action.— CVm7 Procedure 
Code, 1859, s. 2. — In 1856 the plaintiff, the zemindar 
of Tarla (who had attained his majority in 1853), 
instituted suits for the recovery of the two villages 
claimed in the present suit on the ground that the 
villages were jerayati, and had been temporarily 
alienated, and he claimed a right of resumption. It 
was decided that the villages had formed a inokasa 
jaghir from a date prior to that of the permanent 
settlement, and that, as they did not constitute a 
portion of the assets of the zemindari at the date of 
the settlement, there was no right* of resumption. 
Pending those suits, an order was issued by Govern- 
ment wiiich plaintiff construed as a transfer to him 
of the Govermnent right in the villages, and he 
founded the present suit upon the lapse of the 
inciktisa to Government, and the order transferring 
the right to him. Meld that the present suit was 
not res Judicata. Kama Chaitdka Sukya Ari- 

CHANDRA2fA DbO V, DaUYADA IIAHANNA CHAIfDlBI 

[8 Mad., 207 

155. Suit for same property on 

same cause of action. — Suit for possession . — 
Civil Procedure Code, 1859, ss. 223, 224. — Where a 
suit was preferred for the purpose of recovering pos- 
session of defendants* lands, for possession of which 
plaintiff liiid already obtained a decree against the 
same defendants and others, the suit was held to be 
barred, as the cause of action was not different 
from that which had been previously determined. 
Instead of asking for delivery of possession under 
section 224, ])laintiff*s proper course would have 
been a resort to the provisions of section 223 of the 
Procedure Code. Ram Surw Muhton v. Jino- 
jfjjjTB. Bhttggut . . , 10 W. B., 896 

160. giiit f^j. confirmation of 

sale. — Subsequent suit for certificate of sale. — The 
purchaser at the sale of a taluk sold under a judgment 
upon a decree, sued to reverse the order of a Judge 
annulling the sale, and iu that suit he craved confirm- 
ation of the sale, that he might be put into posses- 
sion of the taluk, and for a decree for mesne profits. 
This suit being dismissed on the merits, he instituted 
another suit, in which he craved a bynaraah, or 
certificate of sale. Meld that the second suit was 
brought for the same CAUses and subject-matter as i 
the first, and that the plaintiff was therefore precluded | 


RES JtTDlCATA — continued. 

6. CAUSES OP ACTION-cOMfia«srf. 

Suit for confirmation for n»le--coniinued. 

by the dismissal of the first suit from obtaining it* 
Lamb v. Lbwan Pitdditm Lochtjn 

[Marsh., 90 ; W. B., E. B., 28 
1 Hay, 168 

167, Suit for right to share In 

ancestral property.— CaiMfs of action different . — 
Judgment in former 8uit.--^X suit to establish the 
plaititiff*s right to a share of ancostral property, part 
of which was in his solo possession, cannot operate 
as a res judicata in a subsequent suit to recover 
possession of a part of the ancostml property which 
was, as he alleges, iu his solo possession, and from 
which lie was forcibly evicted by the defendant dur- 
ing the pendency of that suit. Hueonath Rot v. 
Gooroo Doss Roy. Gooboo Doss Roy v. llrno- 
NATH Roy 7 W. B., 423 

153, CauseB of action Iden- 

tical, — Title. — Test for determination as to res judi* 
ca<a.— The plaintiff purchased certain lands from 
the heirs of a Mussulman proprietor : tho defendant 
M. purchased other lands of the same estate from 
their co-heirs. In 1864 the plaintiff sued to have 
tho sale to tho defendant M. set aside. In the 
course of tho suit, however, ho admitted that ho was 
in (X^ssession of fill tho lauds he had bought, and his 
claim was, therefore, rejected. In 1869 tho plaintiff 
brought a suit, in tho form of a partition-suit, pray- 
ing for demarcation of tho lands bought by tho 
defendant M. and himself. It was treated as sub- 
stantially an ejoctmout suit, and rejected on tho same 
grounds as the first suit, namely, his admission as 
above stated. In appeal to tho High Court it was 
urged by the plaintiff that, since the date of his 
admission iu the first suit, some of his tenants liad 
attorned to the defendant M., and thus deprived liim 
of part of his land ; but as this allegation had not 
been made iu bis plaint, the Court refused to allow 
the point to bo raised. The present suit was founded 
on the attornment of plaintiff's tenants to the defend- 
ant Jlf. alleged to have been made in 1868. Tho 
plaintiff contcndctl that, although the cause of action 
was hi existence when the second suit was brought 
in 1869, yet that it had not been adjudicated ui>on, 
and that in appeal he liad betm prevented from 
arguing it. Meld that the plaintiff was estopped. 
The causes of action in tho second and third suits 
were identical. Having striven to establish his title 
by one means and failed, the plaintiff could not estab- 
j lish the same title by other means which were equally 
at his command when the previous suit was insti- 
tuted, and which were so connected with the grounds 
on which he in that suit relied, that they ought to 
have been submitted together for the consideration of 
the Court. In determining whether a question is 
res Judicata, the Court will have regard to the sub- 
I stance of the previous auit rather than its fonn. If 
the cause of action is based on a riglit identical in 
both suits, or on the same group of facts infringing 
that right, the second suit is barred, Hasam 
HIM V. Mavchabam Kaliakbas 

[I.Ii.E.,dBom.,187 
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X 59 , Stilt for share of joint pro- 

perty under an agTeemexLtSubseqmnt suit an 
heir,— A Hindu of the Budra caste died in 1850, leav- 
ing him surviving his two widows, B. and St. a son M., 
and daughter X)., the children, respectively, of B, and 
8,t and an illegitimate son, the plaintiff. The plaintiff 
and M, continued to live together for some time after 
their father's death. But subsequently, owing to 
■ ■ ley lived separately, and the plain- 

tiff was allowed by jf. a portion of the family pro- 
perty, under an agreement in writing. They werei 
however, joint and undivided in estate, and continued 
to bo so until the death of M, in 1865. In 1866 the 
plaintiff brought a suit on the agreement, and obtain- 
ed a decree against jB., S.t JD., and U, (a lessee of B,) 
for tlie property mentioned in the agrocinent. In 1870 
the plaintiff brought a second suit as heir of his father 
and brother, and claimed the whole of the ancestral 
property. Both the lower Courts rejected his claim as 
Wred by the previous suit. Held in special appeal 
by HBiiViLL aud Navadkai Habidas, that the 
claim was not barred, inasmuch as the former suit was 
brought on the agn*emeut, while the latter was insti- 
tuted to establish plaintiff's general rights as heir of 
Ids father and brother, Sadu c. Baiza 

[L I-. B., 4 Bom., 87 

100* ■' — Suit on a family arrange- 

ment.— ‘Second suit for the same euhjeeUmatter as 
eomeharers, — Causes of action , «— The defendant’s 
great-grandfather was undo of one B, XT., who was 
the great-grandfather of the plaintiffs, and they (t.s., 
the defendant’s great-grandfather and his nephew 
B.B.) were entitled in equal half shares to a cer- 
tain vatan property. The defendant and his bro- 
thers now represented the former, and were entitled 
to his half share, and the plaintiffs represented the 
latter, and were entitled to his half share. The 
plaintiff's father, B, B,, lived with the defendant 
and the defendant’s brothers, M, and K,, as mem- 
bers of an undivided family up to tbe year 1845, 
in which year the plaintiffs* father, B. B., being 
then absent from the village, the defendant’s bro- 
thers, if. and K,t executed a deed of partition 
whereby they divided the ancestral propel^ into two 
equal shares, one half of which the plaintiff’s father 
was to receive, the other half going to the defend- 
ant aud his brothers. The deed, among other reci- 
tals, contained a clause to the effect that the plain- 
tiff’s father being then absent from the village, the 
dofendant’s brothers would manage his share during 
bis absence, and on his return band tbe same over to 
bim on his paying the expenses incurred by them in 
such management. In 1878 the plaintiffs’ undivided 
brother brought a suit against the defendant and 
others on an agreement alleged to have been executed 
between him (plaintiffs* brother) and the defend- 
ant and his brothers by which the said brothers had 
bound themselves to return one-third share to him 
(the plaintiffs’ brother). This suit was dismissed 
as against the defendant, as he had not been a party 
to Hiat agreement, and idaintiffs’ brother was refer- 
rod to u separate suit for partition against tbe de- 
fendant. The plaintiffs, therefore, now brought 
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6 . CAUSES OF ACTION— coafiaifed. 

Suit on a family arrangement— coaftaaed. 

the present suit, claiming their share in the vatan 
estate. The defendant {inter alia) contended that 
the suit was barred as res judicata by the former 
suit, that neither the plaintiffs nor their forefathers 
had enjoyed the property during the previous 150 
years, and that the claim was barred by limitation. 
Both the lower Courts allowed the plaintiffs’ claim. 
The defendant preferred a second appeal to the High 
Court. Held, confirming the decree of the lower 
Court, that the former suit having been brought on 
an alleged agreement, it did not bar the present suit, 
which was based on the plaintiffs’ hereditary right 
to sue as members of the family. NiLO Ramchan- 
DBA u. QoTiiTD Ballal . L 1<. B., 10 Bom.» 24 

101 . Suit under will.— 

quent suit in right of heirship, — Bormer suit on dif- 
ferent grounds, — N, sued Jkf. and K., claiming pro- 
prietary possession under the Mahomodan law of a 
share in certain property by right of heirship to her 
deceased husband. She had previously sued the 
same persons to recover a portion of the same pro- 
perty under a will of her husband, and obtained 
a decree which was reversed on the ground of the will 
being invalid, field (in accordance with the opinion 
of the Full Bench) that the second suit was not 
barred by section 2, Act Vlll of 1859. Nousha 
B uauM u. Umbao BE 0 nu . . 7 BT. W., 00 

102 . — — Suit for possession as heir- 

ess . — Subsequent suit on ground of family custom , — 
In a suit governed by the Mitakshara, in which A,, 
a Hindu widow, was the plaintiff, and B, was one 
of the defendants, the plaintiff sought and obtained 
a decree for possession of certain lands to which she 
claimed to he entitled as mother and heiress of her 
deceased son, B, subsequently brought a suit 
against A„ alleging that he, and not A,, had become 
entitled thereto on the death of A*8 son, under a 
kulacbar, or family custom, which exdludcd female 
heirs, and gave him a preferential right among male 
heirs, and thereby sought to recover from her pos- 
session of the same lands, and alternatively to obtain 
a declaration that he was as such heir if then living 
entitled to possession of them on her death, and that 
a deed executed by her alienating a portion of them 
was valid only for her lifetime. Held that the 
decision in the former suit, that A, was entitled to 
the lands as mother and heiress of her deceased son, 
was conclusive against B.’s claim for possession 
during her lifetime, on the ground that she was not 
the heiress ; but that the plaintiff w'as not barred by 
the adjudication in the former suit from setting up 
the family custom with the object of showing that 
on A*s death he would he entitled to succeed her, if 
living, and w'as by reason of such heirship entitled 
to obtain a declaratory decree as to the deed of alien- 
ation, Dooboa Pbbsad Singh «. Dukga Kokwabx 

[I. I*. B„ 4€ala, 190: 3 C. Ii. B., 81 
Ii.B„5LA„140 

103 . 3 ^ 1 t for property in right 

of inheritance.— OroKfid ofelaim disposed of in 
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Suit for property in right of inheritance 

— continued* 

former evil* — Cicil Procedure Code^ 1859, 9,2* — In 
a salt to recover, in virtue of a riglit of inheritance, 
a share of a deceased father’s estate from which 
plaintiff had been ousted in 1858, — JSeld that as 
the plaintiff had brought a suit in 1853 in which 
she claimed the same properties as belonging to her 
father’s estate, and had accepted and acted upon 
the decree then passed, which excluded the pro- 
perty in question from her claim, her present suit 
was barred by section 2, Act VIII of 1859; and 
further that she could not claim the property on 
the ground of a solcnamah by which it was admit- 
ted and declared that the property belonged to her 
father’s estate, when it had been already decided 
in the former suit that it ought not to appertain to 
that estate. Syudoovissa v, Fbda Hossrin 

[12W.B..182 

Compromise of suit— CVf)»7 

Procedure Code, 1859, e* 2* — iiuii on same cause of 
action as former suit* — A suit l)etwecn two brothers, 
A, and B., respecting ancestral property, was com- 
promised, and the particulars of the compromise 
embodied in a razinama presented in Court by both 
parties. A. having died, bis widow and B, presented 
in Court another razinama embodying the imrticulars 
of an armngement respecting the property in which 
she had become interested as widow, and which was 
comprised in the former raziniima; and of this 
second razinama they subsequently put in an 
amended copy, Seld that a claim arising out of 
such arrangement could not, within the meaning of 
Act Vlll of 1859, section 2, be considered to have 
been a cause of action heard and determined in the 
former suit. Lakshmi Akmal v, Tikabam Totaji 

[1 Mad., 240 

165. Suit for property as joint 

•^Pormer suit for same property as separate* — Civil 
Procedure Code, 1859, s. 2. — The plaintiffs in the 
present suit claimed, as the heirs of J*, certain pro- 
perty from ilf., the daughter of £., alleging that such 
property was the joint and undivided property of JB. 
and J* to which on iZ.’s death «7. had succeeded. The 
plaintiffs had formerly, after the death of J., sued M. 
for such property, alleging that it was the separate 
property of B., and that on the death of B*s widow 
they were entitled to succeed thereto. Meld that the 
decision in the former suit that such property was the 
separate pTO|)erty of to which M, was entitled to 
succeed on the death of his widow was a bar to their 
present suit. Babhia v. Beni 

[Lli.B.,1 All.,560 

106 . for pYoi>erty as heirs. 

•^Failure to put forward all promts. — Civil Proce- 
dure Code {Act VIII of 1859), s* 2,-- Former suit to 
recover same property on different yrounds* — Certain 
proper^, originally belonging to the husband of the 
plaintiff, was conveyed by him by deed of gift to his 
daughter, after her marriage with the detendant, as 
her stridhau. Some years lU^r the daughter’s death, 
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* the plaintiff brought a suit to recover the property, Oa 
the ground that the deed of gift was a forgeiy, and 
that she was entitled to the propt^rty as heiress of her 
husband ; but her suit was dismissed, the deed cd gift 
being found to bo giinulue. In a suit suhsequentiy 
brought to recover the same property, on the gp[*ound 
that the plaintiff was heiress of her daughter,— Jfstd 
by the majority of a Full Bench IGabtu, C * J, dis* 
senting), that the suit was harroa. DbnobunbuoO 
CfiOWBUBT V * Kbistomonbb Dossbb 

[l.L.B..2Cala,16a 

107 . Sixit for speclflo sum of 

money. — Act VIII of 1859, s* 2.— In a suit for a 
specific sum of money, it was held, in accordance 
with the Full Bench decision in Dinobundhoo Choi»» 
dhry v. Kristomonee Mosses, I, L. B*, 2 Calc*, 15$, 
that the plaintiff was bound to put forward every 
right under which he claims. BhbbbaxabXi tr. 
ItfinoGoo Lali. • . I. D. B., 8 Calo, 28 

168. Subsequent suit for same 

cause of action but larger amount.— C¥si 7 

Procedure Code, 1877, s. W. — The decision of a Die* 
irict Judge deciding that the plaintiff is not entitled 
to sue In a suit for road cess, where the amount 
claimed is less than HlOO, and therefore no second 
appeal lies to the High Court, Is a bar to a second 
suit in which the amount claimed is above ElOO* 
David v. Gbish Chundbe Ottha 

[I. L. B., 8 Calc., 188 : 11 C. D. B., 806 

109 . Suit for account,— 

suit for balance due* — Principal and agent* — In the 
mofussil, if a principal, in a suit against his agent, 
prays merely that the defendant bo ordered to render 
accounts to the plaintiff, a second suit brought by 
him for the recovery of the money found duo by the 
defendant on oxamihiug the accounts will not be 
barred as res judicata, Gobind Mohun CHtros^tE- 

BUTTY V, SHBRIPF 

[I. Jj. B., 7 Calc., 169 : 8 C. Ii. B., 857 

170. Suit to recover property 

f^omsur-i-peshgidars. — Subsequent suit alleyiny 
discharge of mortgage* — Civil Procedure Code, 1859, 
8. 2* — Different cause of action. — The plaintiffs had 
brought a fonnor suit to recover possession of certain 
property which had been mortgaged to the defendants 
under a zur-i-peshgi lease, and obtained a decree for 
possession on their depositing the sum which the 
Court found to be due on the mortgage. The plain- ' 
tiffs delayed applying for execution till four years 
after, when they alleged that the money had been 
paid off by the usufruct of the land. Their appUoa* 
tion having been refused they brought the present 
suit for possession, alleging that the debt had been 
dicharged by the usufruct. Meld that the present 
cause ot action within the moaning of Act VIII of 
1859, section 2, was a fresh cause of action as com- 
pared with the former one, which was for an adjudi- 
cation of the state of the accounts between the 
parties up to a certain date, whereas the latter IhmI 
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reference to the acc<mnt» since that date. iloT 
DiNKtra Doyaii v , Sebo Golam Singh 

[22 W. B.,172 

17L Suit to set aside attach* 

meut^ Bismlsssl of* — Subsequent suit to recover 
property. -—'Vhe plaintiff sued to raitio an attachment 

g laced upon a certain house, but failed in the lower 
hurt, and the decision of the lower Court was con- 
firmed ai>on appeal. The house was then sold. The 
plaintiff sued the purtdiasor to recover possession of 
It* JSeM that ho was not estopped from suing hy 
the decision in the former suit refusing to raise the 
attachment, and that such decision could not be given 
in evidence in the latter suit* Mono Balbbibhna 
AfELB e* SliBK SAUBB VALAD BADTitTDDIN KaMOLB 

[6 Bom., A. 0^109 

172. Suit to establish title* — 

Former suit to raise attachment,-- K. sued to estab- 
lish his title to a house purchased hy him from 
JD* D.*s guardians during minority, alleging that the 
greater part of the purchase-money was employed in 
paying off a mortgage-claim upon the house; thac 
after he had obtained possession under his deed one 
JD* aV., the holder of a decree against U. DJs guar- 
dians, attached the house ; and that he brought the 
suit to raise the attachment-, in which having faiUnl 
he paid into Court the amount of 1), 8*8 claim. 
MM that K, was not cstoj)ped from bringing this 
suit against/), 1). hy the decree in his former suit to 
raise the attachment, which declared that the deed of 
stiie now relied upon was frauduUmt and void as 
against I). S. Dageu bin Daud Teli Pakoksei e. 
ShBK BAHKB VALAD IUdUUDDIN KaMBLE 

[2 Bom*, 369 : 2nd Ed., 348 

173 , Suit to set aside order re- 

leasing from attachment properties as to 
which a former suit has been dismissed.— 
Oioil Procedure Code {Act VJII of IS es. 2 and 
7, '-^MelinquiehmenU— Mortgage made during in- 
fructuous attachment, — Subsequent attachment and 
sale, — jR., on the 30Ui December 1870, obtained an 
ex parte doeroe against D,, in execution of which he 
attached properties X. and Y. on the 4th January 
1871. M. applied for are-hearing, which was grant- 
ed; and on the 3Dth of December 1871 a dccreo was 
again passed against M., in execution of which the 
same proiwrties were attached on the 9th of August 
1872, and purchased at the execution-sale on the let 
August 1874 by U, On the 14tli February 1871, />. 
had executed a soiehnarna and mortgage in favour of 
<7., pledging, among other pixi^ieriics, X. and Y. as 
security for a loan made to him by O, i). having 
made default in |>ayment, <7. obtained a decree 
^wnst him in terms of the solehnama on the 28th 
February 1871. SulwcHpioutly, I), granted another 
WOrtgage of the same properties in favour of G. G, 
sold his decree and mortgage to the plaintiff, who in 
CxecuUau of the decree attached projierties X and Y. | 
Itt. those exeemtiou pi\K'eeding8 it, brought forward | 
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C. CAUSKS OF ACTION— coa/iawerf. 

Suit to set aside order releasing from 
attachment properties as to which a 
former suit has been dismissed— 

need, 

the fact of his purchase of the same properties in 
August 1874, aud his claim was allowed, and the pro- 
jierties X. and Y. released from attachment on the 
4th March 1876. The plaintiffs had, on the 8tb 
March 1872, obtained a mortgage from JD., on which 
they had obtained a decree on the 28th September 
1874, in execution of which they had attachcnl X. and 
Y* ; but on R. claiming them under his purchase in 
August 1874, an order was made on the 10th April 
1876 releasing X. and Y* from attachment; and in 
a suit by the plaintiff to set aside that order, they 
failed as to properties X. and Y., on the ground that 
tliose properties were not ineduded in the mortgage of 
March 1872. In a subsequent suit brouirht by the 
plaintiffs against R. and I), to set aside the order of 
the 4th March 1876, and to have X. and Y. declared 
liable to he sold under the de(;ree of tlie 28th Febru- 
ary 1871, — Held that the suit was not barred under 
section 2 of Act VIII of 1859 by the decree in the 
previous suit, nor was it barred hy section 7 of the 
same Act. Hetd^ also, that the purchase hy R, in 
August 1874 was subject to the mortgage to G. of 
the 14th February 1871. Radhanatu Kundu v. 
Land Moetgagk Hank of India 

[L L. B„ 6 Calc., 669 : 8 O. L. R., 10 

174. Attachment, Application 

to remove, — Removal of attachment unknown to 
applicant. — Failure of application, — Second at- 
tachment, — Second application to remove, — New 
cause of action, — The plaintiff, mortgagee in ])OHse.s- 
sion of certain property, applied for the removal of 
an attachment phiced on it hy the defendant in exe- 
cution of a decree against a third party. In default 
of payment of court fees by the defendant the attach- 
ment was removed, but in ignorance of this fact the 
plaintiff’s application was proceeded with, and ulti- 
mately rejected. The plaintiff then brought a suit 
for a declaration of his right, but it was dismissed, 
on the ground that the attachment had already been 
removed. Subsequently the defendant placed a se- 
cond aitiwdunent on the proixjrty, which the plaintiff 
again applied to remove. The defendant contended 
tliat the plaintiff’s application was barretl by the j)ro. 
ceedings on the first attachment. Held that the 
decision on the plaintiff’s first application having no 
object existing on which to opemte, the attachment 
having then been removed, it couhi not projKjrly be 
regarded as res judicata at all, since no one w'as se- 
riously interested in having it decided in a different 
way ; and that supposing submission to that decision 
on the part of the plaintiff for a certain time could 
have given it a final effect, there had, as a matter of 
fact, been no such submission, the plaintiff having 
done all that was incumbent on him to g<'t the sum- 
mary inquiry and orders replaced by a formal trial 
and judgment : and that there was nothing, there- 
fon', in these proceedings disentitling the defendant to 
I opjwse the second attachment. Held^ also, that the 
I second attachment, after the first had been removed, 
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6. CAUSES OF ACTION— 

Attachment, Application to remove— con- 

tinued, 

was a new and distinct act, giving rise to anew cause 
of action, or complaint, to the plaintiff, on which, in 
any case, he was entitled to a fresh inquiry and deci- 
sion. KaSHINATH MOBSHETH 1 ’. llAMOHANDBA 

Gobinatu , • , I. Ii, B., 7 Bom., 408 

176. Suit for declaration of title. 

— Subsequent suit for •possession, — Application to re- 
move attachment, — B. sold to J, a turuf of which 3^ 
kanees were subsequently attached on a decree ob- 
tained by M, After objecting unsuccessfully to the 
attachment, J, brought a suit against the auction- 
purchaser, joining B. as a defendant, to have it 
declared that the 3i ksnees belonged to himself ; but 
failed on the ground that he was holding it benaini 
for B, Subsequently the auction-purchaser bought 
from B, the rest of the talook and sued her for 
possession. J. got himself entered as a defendant 
under section 73, Act VI U of 1859. Held that 
there was no identity between the subjects of the two 
suits, and J.'s former suit for all that he was then en- 
titled to sue for on the cause of octioti that he had on 
the atta<duiicut did not deprive him of his right 
to a fresh and iiulepciulent judguieiit4n the present 
case. Held, also, that tin* former judgment did not 
create an adjudication of the cause in the latter suit, 
and if evidence, it was not conclusive evidence or 
binding on Ukj Judge. IUm Cuundee Chowdhry 
0. Kaskeb Mohun . • .21 W. B., 67 

Continuing contract.— -SwiY 

for damages. — A., on ibo Ist of February 1808, 
enU*red into a contract with B, to 8U})ply him with 
stniw for twelve months, the supplies to be sent as 
ordered daily. On the 12th of March B, brought an 
action in the Small Cause Court against A. for dam- 
ages sustaiiUMl by the plaintiff by reason of A hav- 
ing failed to supply straw as agreed ui)on. The 
Judge decided the questions in issue (namely, of the 
factum of the contract and the authority of the 
person who executed it in A*s behalf) in favour of 

B., and gave him a decree. On the 21st of April, 
a second suit was brought by B, against A, on the 
same contract. The claim was for damages sus- 
tained by the plaintiff by reason of A*s having failed 
to siip])ly straw as agreed from the 20th oi Febru- 
ary U) the 17th April. That suit was dismissed, the 
Judge holding that the matter was res adjudicate , 
as he considered that the contract was an entire one, 
aTjd that B. had shown by suing on it for general 
damages, that be treated it as such, and had elected 
to rescind it. On the 9th of May a nilc nisi was 
granted for a new trial, and on the Kith of May the 
rule was made absolute. On the 12tb June, at the 
new trial, a decree was mad(* in favour of B. for so 
much of the damages claimed as bad been sustained 
subsequently to the date of the decree of the 25tb 
March. In an action brought by B. on the same con- 
tract for damages sustained between the 17tb April 
and the 16tb of June, by reason of A, having faded 
to supply straw according to the temis of the same 
contract, A, denied that there had been any such 
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C. CAUSES OP ACTION-<?o»/?:ii«e<i. 

Continuing contract— 

contract, and further pleaded that the matter of thc' 
contract, if there had Injen one, bad already been ad* 
judicatod upon. On a reference from the Small 
Cause Court, Held that the finding of the Judge' 
upon the contract in the action brought on the 12tli 
of March was conelnsive between the parties, and 
that A*s plea of adjudicaia was not well founds* 
ed. Cook r. Jadttb Chandba Nandi 

[2B.Ii.B.,0. C.,48 

177. Suit on joint contract.*** 

Civil Procedure Code, s. 2. — Suit on Joint bond,-— 

D. and B. executed a bond, by which they mcjrt* 
gaged certain lands as security for a loan taken 
by them from the plaintiffs. A suit was brought 
and a decree was obtained by tlie plaintiffs against 
D. and B., under which they recovered a portion of 
the amount due on the bond. The plaintiffs now 
sued (S. and others, on the ground that thi*y were 
joint proprii'tors of the land mortgaged, that the loan 
was taken by 1), and B., as managers for the uses of 
all the parties interested, and for carrying on tlieir 
joint business and trade, and that therefore they were 
all jointly liable. Held that the suit could not be 
maintained. liamnath Roy Chowdry v. Chunder 
Sehhur Mohapattur, 4, W, R,, 50, dissented from. 
NUTHOO LALL CnOWDHEY V, SlfOUKKB LaLL 

[10 B. Ii. B., 200 : 18 W. B., 468 

178. Civil 

dure Code, 18S2, ss, 13 and 43. — Joint owners, 
— Suit against one share, — Decree again A pro- 
perty. -^Claim hy other co-sharer allowed. — Suit 
against both sharers, — Through ignorance of the 
position of affairs, one only of two jx^rsons, joint 
owners in a property, was sued for a debt for which 
the property had been ])h;dgod by the person sued, 
and a decree was obtaine<l and execution issued 
against the property ; and in such execution procjeed* 
ings the other sharer put in a claim, ami obtained 
an order releasing her share of tlie property from at- 
tachment, A second suit was then brought by the 
judgment-creditor against both sliarcrs, for the pur- 
pose of making tlie sliarc of the co-sharers, who had 
not been previously sued, available to satisfy the do* 
fendaut, ami praying that tlie order releasing the 
projierty from attachment might he set aside. Meld 
that such a suit would lie, ami would not be barred 
as res judicata* NobIN ChanBEA RoT v, MAaAK* 
TABA Dassya . . I. D. R., 10 Calc., 024 

179 . Suit for or* 

rears of rent — Joint and joint and several liability, 
— In the year 1877, A., who was the owner of a 
fractional share of a zemindari, which was let in 
putni, ami of a 4 annas share in the imtni, sued his 
co-sharers in the piitni for his share of the arrears of 
rent for the years 1873 to 1875, after deducting the 
rent of his 4 annas share. Before the hearing of 
the suit, B. intervened, alleging that he had pur- 
chased a 6 annas share of the putni,* and he was 
made a defendant. A. then discovered that his co- 
sharers in the putni had sold tlielr remaining shares 
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Suit on joint oontraot*-«coii^«fi«e<i, 

to (X A, applied to make C. a party to the 8ttit> 
and gnbsoqaently for leave to withdraw the suit. 
Both these applications were refused, and a decree 
for the arrears of rent was made. A, alleging that 
be did not wish to enforce the decree in the previous 
suit, then instituted this suit against C. and the de* 
fondants in the former suit, for the purpose of reco- 
vering arrears of rent for the years 1874 and 1875 
from C. in proportion to the share purchasod by him. 
MM tltat the relative position of C. to the defend- 
ants^ whose share he had purchased, resembled tliat 
which exists between persons who have made them- 
selves jointly and severally liable to perforin a parti- 
evdar contract; and that as a decree obtained against 
nne, of the joint and several promisors without satis- 
faction is no bar to a suit against another, the pre- 
sent suit was not barred by the decree obtained in 
the suit of 1877. Nuihoo Lall Ghowdhry v. Shov,- 
tali, 10 B. L, JB., 200; and Memendro Coomat 
Mallieh v. Rc^endro tall Moonahee, /. X. R,, 3 
333, distinguished. Dhukput Siwa n. Sham I 
SOOKDBK MiTTSa | 

[L Ii. 6 Calo., 291 : 4 C. Xi. B., 501 , 

ISO. Judgment 

againet one co-sharer. Effect of, on interest of other 
eo-sharers^^Code of Civil Rrovedure (Act X of 
1877), «. 13, expl, 6. — Repeal, Bjfsct of — Explana- 
tion 5 to section 13 of the Code of Civil Protiedurc 
would not make a judgment obtained in a suit 
against one co-sharer binding on another co-sharer 
no party to such suit, in respect of the rights 
enjoyed in common by such co-sharers in their com- 
mon property. Nor could such explanation lie ap- 
plied to a case instituted, or the judgment dcliviTed 
in such case, during the time when the old Code of 
0vil Procedure was in force. Hazib Qazis, Sona- 
ICOIVBB BaSSBB 

[1. 1.. B., 6 Calc., 81: 6 C. L. B., 516 
Suit on mortgage.— 

‘ mortgagee to exercise another remedy after oh^ 
ininy decree for sale , — A mortgagee can resort 
to all his remedies on the mortgage at the same time, 
and is not estopped in an action on the covenant to 
pay the mortgage -money by the fact of his having 
ohtidnod a decree for sale. Maokibnon v. (Iuknbs 
OatDnn>BB 1 >bx • • 1 Ind. Jur„ K. 8«, 870 

1S2. Civil Procedure 

Code, 1859, s, 2-^8uit to set aside sale under mart* 
«. — Subsequent suit to declare property 
liable sa^s.-— Certain property having been sold 

in execution of a money-decree against the represent- 
ative of a mortgagor, a suit was instituted and a 
decree obtained setting aside the sale as being that 
of land in which the mortgagor had no interest. The 
holders of the original money-decree then again 
brought a suit to obtain a declaration that the said 
pi^perty was liable to he sold in satisfaction of the 
. snid decree. Meld tliat the matter in issue having 
been heard and determined by a Court of compe- 
tmtt jurisdiction^ the suit was barred by section 2, 
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6. CAUSES OP ACTION— eontinned. 

Suit on mortgage— eoa^tnned. 

Act VIII of 1869. Nuptra Chubobb Patti. Chow- 
z>HB7 V, Luoshbu Mobbb Dabeb . 9 W. BLf 300 

IgS. Taking money-decree on 

mortgage.— Act, XX of 1866, s. 53 , — 
Suit on mortgage-bond, — A proceeding under section 
53 of Act XX of 1866 was a suit of a civil nature within 
the meaning of section 1, Act VIII of 1859, independ- 
ently of any peculiarities in the special procedure to 
he adopted. Therefore, where a creditor had resorted 
to the summary procedure provided by section 53, and 
had recovered a portion of his claim in exeention of 
the decree so obtained, a regular suit subsequently 
brought to enforce his remedies on the bond, giving 
the defendant credit for the amount already recovered, 
was barred by section 2, Act VIII of 1859, Emam 
Momtazoodbbb Mahombd V, Rajooomab Doss. 
Habab Chubdbb Ghobb V, Dibobubuhoo Boss 

[14 B. Ii. B., P. B., 408 : 28 W. B., 187 

Mothooba Mouub Eot Chowdhbt V, Peabbb 
Mohub Shaha • . 28 W. B., 844 

But see Utbkub Nabatab Chowdhbt v, Chittba 
Kaka Qitbta . . 8 B. Ii. B.» Ap., 92 

S. C. OotsAtb Nabain Chowdhbt t>. Chittba 
Eboka Goopta , . . 17 W. B., 154 

where it was held that a regular suit will lie for a 
declaration that property mortgaged by a bond on 
which a simple money-decree had been obtained by 
the mortgagee under the provisions of Act XX of 
1866, continues liable for the decree though in the 
hands of a third person. 

184. Civil Procedure 

Code, 1859, s. 2, — Suit on mortgage-bond, — Registrar 
tion Act, 1866, s, 53. — A, having a simple mortgage- 
bond, which was specially registered, obtained a sum- 
mary decree under the provisions of the Eegistra- 
tion Act, and attached the lands under mortgage to 
him. Prior to A.*s decree these lands had Wen at- 
tached by other creditors, and subsequently to A,* a 
decree they were sold to S, After such sale A., under 
his attachment, sold the right, title, and interest of 
the mortgagor, which he himself parchased. A, now 
sued the mortgagor and R, to enforce his mortgage 
Uen against the mortgaged properties. Meld that, 
according to the decision of Mman Momtasooddeen 
MahonM V, Rajeoomar Mass, 14 B. L, R., 408, the 
suit should be dismissed. Doss Mobbt Dossbe v, 
JOBMBBJOT MuLLIOK 

[L L. B., 8 Calc., 863: 1 C. Is. B., 446 

185. Civil Procedure 

Code, 1859, a, 2, — Suit to enforce lien on bond after 
suit in which money-decree has been obtained, — M, 
sued on a bond to recover its amount and to enforce a 
mortgage lien. He obtained only a money-decree on 
the 2{>th of August 1871. J),, who also held a decree 
against the same debtor, caused a portion of the 
property which had been included in the plaintiff’s 
mortgage to he brought to sale. B, instituted a 
second suit on the 21st of January 1873, to ei^orce 
the lien. MeH (in accordance with 1^ opinions of 
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Taking money-decree on mortgage— con- 

iinued, 

, OxDPiaLD, and Bbodhubbt, JJ,, Stuabt, 
C.J,, and Pbabson» J. dissenting) that the suit was 
unmaintainable. Bead Singe e. Hbt Ham 

C7N.W.,17 , 

XS6. Suit to enforce lien on 

mortgaged property. — Fini and second moH^ 
gagees , — In 1870 M, granted a certain person a 
lease of a certain zeinindari sharoi for a term of 
eai’8, at an annual rent, X., as the lessee’s surety, 
ypothecating a inouzah called A. as security for 
the payment of such rent. In 1871 X. gave X. a 
bond for the payment of certain moneys, hypothe- 
cating mouzah A. as security for their payment. In 
1872 and a^in in 1873 M, obtained a decree in 
the Hevenue Court against his lessee and X., his 
surety, for arrears of rent. In execution of the de- 
cree of 1872 Jf. caused L*8 rights and inttTosts in 
mouzah A. to be put up for sale, and purchased tliem 
himself. In 1874 X. sued L. and M. to enforce his 
lien on mouzah A. M, defended this suit on the 
ground that he was the holder of a prior lien on the 
property. The Court gave X. a decree in 1876, 
holding that he was entitled to an order for the sale 
of the property, but that it would be competent to AT. 
to sue to enforce his lien, and that, when he did so, 
the purchaser under X.’s decree would have the 
option of discharging the first incumbrance. The 
property was accordingly put up for sale in execution 
of B*s decree, and was purchased by X. himself. 

In 187d M. sued X. and X. to enfru’ce his lion on the 
projwrty, claiming to recover by the sale thereof the 
amount of the arrears of rent awarded by the decrees 
of 1872 and 1873, together with the costs awarded 
him in the Hevenue Court, and interest. Meld, affirm- 
ing the judgment of 8 tuabt, C. X, that the decree of 
1875 did not preclude Af. from claiming to enforce 
his lien on mouzah A., nor was his claim affected by 
the circumstance that he had brought to sale in exe- 
cution of the decree of the Revenue Court the rights 
and interests of X. in that mouzah. All that was then 
sold was the equity of redemption, which was sold to 
satisfy the money-decree held by Af. No doubt the 
proceeds of the sale would, after satisfaction of the 
costs of the decree, go pro tanio to the satisfaction of 
the sums secured by the first incumbrance, but M, 
by selling in execution the mortgagor’s equity of re- 
demption did not forego his incumbrance. Held, also, 
that Af . could not enforce his lien for the recovery of 
the costs Incurred by him in the Revenue Courts, as 
the surety-bond did not provide for the payment of 
such costs ; that he could enforce his lien for the re- 
covery of interest, as that bond did provide for the 
payment of interest j and that the moneys realised by 
the sale of the equity of redemption of the property 
in the execution of the Revenue Court’s decree of 
1872 must be applied, in the first place, in satisfac- 
tion of the c^osts of the suit in w'bich that decree was 
made, and then in satisfaction of the arrear sued for 
in that suit, or the balance of that arrear, and of the 
arrear sued for in the second suit, with interest at 
the rate agreed upon in the surety-bond from the date 
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Suit to exiforoe lien on mortgaged 
I>erty — cott WttMcd. 

of the accrual of those arrears until realisatlcm* 
Babvlal e. iBERi Pabsai) Nabain Singh 

[l.UB.,2AlU5i» 

107, . Suit for poBBesBion.- 

ment not to appeal* — Suit for poseeseioH in terms gf 
agretunmU-^A. having sued X. for possession of a 
piece of land and obtained a decree for possession ef 
portion only, entered iuto an agreement, by the terms 
of which ho was to take a greater part of the land 
than he was entitled to under the d(HToe upon the 
condition that ho (A.) should not prefer an apMl, 
and that in the event of his doing so the whole land 
claimed in the suit should become the property of X. 
In contravention of this agreement A» appealed and 
obtained a decree for possession of the entire piece of 
land, whereupon X. instituted a suit claiming to have 
possession of the same in terms of the agreement. 
Held that the agreement was valid, although iti 
effect was practically to render the former suit in- 
operative, and farther, that the previous suit between 
the |)arties was no bar to X.’s suit, a new cause of 
action having arisen upon the breach of the agree- 
ment, Jati Ram Talookeab v. Dabs Ram Koxita 

[8 C. Ik 874 


7. MATTERS IN ISSUE. 

109, . n Reasona for deoisioiL-* 

Estoppel by former judgment. — Final decision of 
same question , — A party to a suit is not estopped^ 
merely by the reasons which a Judge may give for 
his decision. In order to make out that a decision 
in a former suit is an estoppel, it must be estahliahod 
that the same identical question has been formally 
raised and finally decided. NUGHNorB Nakain u, 
EuGHooNAf H Nabain Dbt , W. B., 1864» 80 

109, Collateral mat* 

^ers,— Such matters only as are decided between the 
parties by the decree in the suit ought to he treated 
as binding against them in subsequent Uti^ti<m. 
No part of the reasoning on the findings of factB 
which have induced the Court to come to its dedsfon 
is binding as between the parties farther than for 
the purposes of the particular decision. 

Chundbb MoojcBiurBB V. Seib Nabain 

[16W,B„8«7 

Httbo Doss Dobibdab e. Hubo Pbia 

[21W,R,,80 

Bamabami Fadsiyatohi e. Vibabami PABAtt* 

ATOHi «... 8 ^2 

109. — OpiniozLB not material to 

deciaion.— Cttn’I Procedure Code, 1877, e* 
Judgment. — Decree . — In order to see whether a ques- 
tion is **res judicata** within the meaning of 
secti6n 13 of tne Code of Civil Procedure, the fox* 
mer decree and the questions decided thereby must 
alone he comidered. The words in section 13 of the 
Code of Civil Procedure, **has been heard and finally 
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decided by such Coart/' do not apply to an opinion 
^qiro«8cd in the judgment on other isfucs not 
material for the purpose of the decree, though pro- 
perly detcrmincsd under section 204 of the Code of 
Civil Procedure by the Court of first instance, 
Ifiamni Khan v. Phadu Buldia^ L L, P., 6 Calc,, 319; 
imd tachman Singh v, Mohan, 1. L, M., 2 All., 497, 
dissentcHl from. Dkvabakonda Nabas amma v, 
BfltARAKOKDA K ANAYA . I. Ii. B., 4 Had., 134 

19L Decree not in conformity 

with judgpnent. — Civil procedure Code, 1882, 
4* 184 — Omifision to make reservation in decree 
though in judgment. — It is by the decree and not by 
the judgment that a (piestion of res judicata must be 
decided. In 1881 A. sued K, and otbers claiming a 
declaration of his title to certain land and an injunc- 
tion against interference with Ids ixisscssion, K, 
claimed part of f.he land by purchase from M. The 
Munsif decreed for A., and this decree was confirmed 
on appf3al by the District dmlgo, but in his judgment 
the District srudge reinirdid that .AT/ a claim was not 
adjudicaU'd upon and that he should bring a fresh 
auit if he had any <‘laim. In 1883 K, sued A, to re- 
cover the land* which he claimed by purchase from M, 
A* pleiulodthat the claim was res judicata by virtue 
of the decrei^ In the former suit. The District Muusif 
and, on appeal, the Distriet .ludge, held that the claim 
was not rts judicata and decreed for iC. Meld, on 
appeal to the High (loiirt, that as no reservation was 
made in the decree of K*/* right to bring another suit, 
the plea of res judicata was good, hut that, under the 
oircumstanecs, an opportunity should he given to K, 
to apply to the District Court to have the decree in 
the former suit brought into conformity with the 
judgment. This having been done, the decree of the 
tower Courts was confirmed. Avala ij. Kuppu 

ei. D. B., 8 Mad., 77 

U92, Finding in judgment not 

tmibodied in decree,— AVuif for enhancement of 
rent , — Civil Procedure Code {dct X of 1877), s, 13, 

brought a suit against P, for enhancement of 
rent. P*s ilefeiice was, first, that no notice of 
euhancement had been given ; secondly, tliat the rent 
Was not enbancoable, as be and bis predecessors in 
title bad held it at a fixed rent from the date of the 
permanent settlement. The suit was dismissed ou 
the ground that no notice had been given ; hut the 
Muusif stated iu his judgment, that he considered 
the rent enhanccable, because he did not Indieve in 
the genuineness of tb<» documentary evidence pro- 
. duced by P, The decree merely ordered that the 
suit should be dismissed, the portion of the judg- 
ment as to the enlianccability of the rent not being 
embodied iu the decree. P., therefore, bad no right 
t appeal ogainst that portion of the judgment. In 
a aubsequeut suit by Jv. against P., for enhancement 
erf rent of the same tenure, — Meld that, on the rule 
]|dd down by the Privy Council in Soorjeemonee 
v, SuddttHUHd Mohapaiter, 12 B. L, JK., 304, 
mi JTmAita Mchari Roy v, Bunwari hall Roy, 


BES JtTDICATfA— conWiiirerf. 

7. MATTERS IN IBSUR^continued. 
Finding in judgment not embodied in 

dieoree-^continued, 

L L, R,, 1 Calc,, 144, P. was precluded, by the 
decision in the former suit, from denying that the 
rent of the tenure was enbancoable, although the 
decision on that point was not embodied iu the 
decree. I'he material findings in each case should be 
embodied in the decree, and if they are not, it is in- 
cumbent on the parties, to avoid their being bound 
by decisions against which they have no right of ap- 
peal, to apply to amend the decree in accordance with 
the judgment, Niamut Khan v. Phauf Boldia 
[I. Xu R., 6 Calc., 319 

S. C. Niamut Khan v. Bhadu BniiDiA 

[7 C. I.. B., 227 

But see Run Bahauur Singh v. Luotto Kohb 

[I. D. R„ 11 Calc., 301 : L. R., 12 I. A., 23 

193, Objections by 

respondent to decree, — Civil Procedure Code, 1882, 
ss. 13, ,^40, 561, 584. — In a suit to obtain possession of 
certain property, and to set aside a deed called n deed 
of endowment (wakfnama) on the ground that the 
defendant had fraudulently obtained its execution, 
the defendant pleaded (i) that the deed was a valid 
one, and (ii) that she was in possession of the pro- 
perty in satisfaction of a dower-debt, and her posses- 
sion eould not he disturbed so long as the debt 
remained unsatisfied. The Court of first instance 
held that the deed was invalid, but that the defend- 
ant was entitled to remain in possession of the 
property till her dower-debt was satisfied, and the 
Court passed a det^ee which merely dismissed the 
suit, without embodying the finding as to the deed. 
On appeal by the plaintiff to the District J udge, the 
dofeiulaut filed objections under section 581 of the 
Civil Procedure Code in regard to the first Court’s 
decision that the deed of endowment was invalid. 
The Judge dismissed the plaintiff's apjieal, afiirmtng 
the finding as to dower, and, refusing to decide the 
question of the validity of the deed as being unneces- 
sary for disposal of tin* claim, disallowed the defend- 
ant’s objections. The defendant appealed to the 
High Court. Meld by the Pull Bench (Oldpikld 
and Mahmoou, JJ., di8S»*nting) that if a decree is, 
upon the face of it, entirtdy in favour of a party to a 
suit, such decree being the thing which by la^v is 
made ap{>calab]e, and nothing else, that party has no 
right of ap])eal therefrom. If, in the judgment of 
winch such decree is the formal expression, findings 
have l>een recorded ujxm some issues against that 
party, and he desires to have formal effe<'t given to 
tiiein by the decree, so as to allow^ of his tiling objec- 
tions thereto under section 561 of the Civil Procedure 
Code or of appealing therefrom under section 540, he 
must take stops under section 206 to have the decree 
properly brought into conformity with the judgment, 
so that thei*e may be matter on the face of it to 
shoiv that something has bt>en decided against him ; 
but if he fails to take this course, the decree, though 
in general terms, wdll stand good as finally deciding 
the issues raised by the pleadings upon which the 
ultimate determination of the cause and the deciee 
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7. MATTERS IN ISSUB-oon^iiKwr. 
Finding in judgment not embodied in 
decree — continued* 

itself rested. The findings in a judgment upon 
matters which subsequently turn out to be immate- 
rial to the grounds upon which a siut is finally dis- 
posed of, as to the plaintiff's right to any iwrtion of 
the relief sought by him as declared by the decree, 
amount to no more than obiter dictUt and do not con- 
stitute a final decision of the kind contemplated by 
section 13 of the Civil Procedure Code. Held, 
also, that, in the present case, the Judge was right 
iu holding that the qutsstion as to the validity or 
otherwise of the deed of endowment was wholly im- 
material. The judgment of Stbaight, J,, in Lack- 
man Singh v. Mohan, 1. L. R., 2 All,, 497, approved 
and followed. Per Oldfibld, J., contra, that the 
decree, to agree with the judgment and fulfil the 
requirements of section 20(5 of the Civil Procedure 
Code, should conttiin the material points for dctcjr- 
minat.ion arising out of the claim and material for 
the decision thereon; that if this has not been done, 
the defect is a good ground of appeal, notwithstand- 
ing that the decree, on its face, may be altogether in 
favour of the appellant, and notwithstanding that he 
may not have applied for amendment of the decree 
under section 200, or for review of judgment ; and 
that, in the present case, the defect in the decree 
w’ould afford a good ground of appeal. Per Mau- 
MOOD, */., that inasmuch as the provisions of section 
13 of the Civil Procedure Code relate as well as to 
the trial of issues as to the trial of suits, and in the 
present cas(^ the validity or otherwise of the deed w’as 
a matter directly and substantially in issue between 
the jiarties, and was adjudicated ujx>n, the finding of 
the first Court u])on that issue was not a mere obiter 
dictum, but w^ould be binding upon the defendant as 
res judicata, notwithstanding the fact that the suit 
against her was dismissed on the ground that she 
held possession of the property in lieu of dower ; that 
whatever has the force of res judicata is njicessarily 
appealable ; that the word “ from " as used in section 
540, or section 684, and the expression ** objection to 
the decree " in section 561, refer not only to matters 
existing upon the face of the decree, but also to those 
wdiich should have existed but do not exist there; and 
that the deftiiuhint in the present case was aggrieved or 
injured by the omission in the decree of the first Court 
and was therefore entitled to file objections to it, and, 
for the same reason, to appeal to the High Court from 
the decree of the lower Appellate Court. Also jter 
Mahmood, J,, that it was doubtful whether the 
reliefs contemplated by sections 200 and 623 were 
open to the defendant ; but that, even conceding that 
she ought to liave sought her remedy under Either of 
those sections, her neglect to do so did not make her 
inca|)ablc of obtaining the same result by the exercise 
of her right of aj)pcal, Anusugabai v. Sahharam 
Pandurang, I, L, R,, 7 Bom., 484 ; Man Singh v. 
jSaragan Das, I. L. JR., 1 All., 480 ; Mohan Lai v. 
Jlnm Dagal, I. L. R., 2 All,, 843; Niamat Shan 
V. Phadu Buldia, I. L, R., Calc., 319 ; and Pan 
Kooer v. Tihagwant Kooer, 6 JV. W., 19, referred to. 
JaMAITUMNISSA t>. LUTFUBBtSSA 

[I. la, B..7 AIL, 600 


194 . ■ . — Incidental flndlng4->-.ij|iiFtal 

from favourable decree. — The plaintiff sued Icr a 
declaration that oorbain lands were his, and fot 
session of them. Defendant No. 1 claimed tlA 
ownership of the lands; defendant No. 2 claimed tc 
be mortgagee in possession. The decree simply dis- 
missed the suit ; hut the lower Court found, As A 
fact, that the ownership of the lands was in this 
plaintiff, although the plaintiff was not entitled to 
possession of them by reason of the mortgage to 
defendant No. 2. Defendant No. 1 now appealed 
the ground that, although the decree itself was 
entirely in her favour, she would he prejudiced hi 
any future proceedings if the finding of fact as to 
the ownei'ship of the lands were left unchallenged. 
Held that the appeal would not lie ; for the decree 
is w'bat must be looked to to see what was con- 
clusively decided, and there was nothing in the decree 
actually passed which the plaintiff could afterwards 
use as res judicata iu his favour; and an ap^ieal is 
not admissible on any point not having the authority 
of res judicata. An adjudication is only conclusive 
evidence of the facts established therein or propi^rly 
tending tln*reto; hence from a simple judgment 
against him a party cannot deduce any tiling in his 
favour as res judicata, for nothing in bis favour can 
have l)cen an essential element of an adverse decree^ 
AKUSVFABAI V. 8A3CUABAM PaKDUEANO 

[I. L. B., 7 Bom., 464 

195 . Collateral i88ue.—Dij?«»wa^ 

for want of notice, — Where a suit for arrears of rent, 
at enbancisd rates for a certain year, was dismissed 
for want of notice, but the Court also found that the 
jKittah set up by defendant was not genuims— 'AfeW 
that the decision was no bar to a BubsiHpjcrit suit by 
the same plaintiff for arrears of rent at enhanced 
rates for a subsequent year. A matter which is 
directly adjudicated n|)on by a Court of eomjxjtcnt 
jurisdiction lyin be treated as res adjudicata, but not 
matters determined for collateral or incidental pur- 
poses only. Jahdine, Skinnise, & Co Dwabka- 
NATH CliUCKEEIlUTlT . . 14 W. B„ 41S 

196. ' Finding in 

former A finding in one suit to which A, was 

a party is no bar against A. in another suit, unless it 
is shown that the issue in qiiestiou in the latter was 
raised in the former suit, and was a material issue In 
it. DAHOO MtJNDEE V, OOFEE N DND .111 A 

[2 W. B„ 70 

Nanah alias Naeain Rao v. Jumna Babe 

[2 Agra, 189 

Salahmunissa Khatoon V, Mohesh ChundEb 

Roy 16 W. 

197 . material 

to rights of pariies.-^Awy issue which is material to 
the rights of parties in the matter of the suit between 
tliem, whether actually cont<Jsted or not, shall nqt 
afterwardl bi5 raised iti a subsequent suit between the 
same parties. Deokeb Nundun Roy o. KaUKB 
Peeshad 8W. B„666 

Rambooeh V. Taba SiKOB 8 A^ra, 40 
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7. MATTERS IN ISSUE-H?oii«t»ie«l. 

CollAteral iBBue—eonfiMued, 

108. — - — When a Court 

of competent jurisdiction In deciding upon a parti- 
cular subject-matter thinks it necessary to go into 
ftollateral facts for the purposes of its decision, its 
ojnnion on those facts is not conclusively binding in 
a subsequent suit which relates to a different subject- 
tuatter. Modhoo Bam Dby c. Botdobath Boss 

[9 W. B., 592 

199. " Civil ProcBdure 

Cods, J1859, #, 2»^MaiUr incidentally in ieeue.'^ 
Hie cause of action in a suit cannot be said to have 
been heard and determined in a former judgment 
unless it was put in issue and directly determined. 
Any Anding or olwcrvations merely bearing on such 
isiiie or any opinion incidentally expressed cannot be 
considered a Anding u[Km the issue so as to make 
that judgment a determination of the cause of action 
within the meaning of Act VI 11 of 1869, section 2. 
Rmib Natk Chattbbjbb «. Ndbo Kishbn Chatteb- 
»b « . . • . . 21 W. B., 189 

200. — — ■ - - Civil Procedure 

Code, 1859, s. 2. — I^rial and determination of ieeuee 
nnneeeeaary ^or dispoeal of A Court of com- 
petent jurisdiction, having tried and determined an 
issue arising in a suit on which the suit might have 
been disposed of« proceeded to try and determine an- 
other issue which also arose out of the pleadings, but 
the determination of which in that suit was not 
required for Its dis{)osal. Meld that such Court w^as 
not bound under the circnin stances to refrain from 
trying and determining such last'inontioned issue, 
and tliat the trial and determination of it could not 
be treated as a nullity, and the issue could not again 
be tried and detennined in another suit. Mak 
8nraH e. Kabatab Bas . 1. 1«. B., 1 All., 480 


— - Iseue not 

^firmed and denied, — Requisites for res judicata ^ — 
In order to constitute the bur of res judicata, it is 
not sufficient merely that an issue on the ssme point 
ahould have been raised in the former suit, although 
tWt issue may have been incidentally decided ; but 
it must appear that the matter referred to was al- 
leged by one party, and either denied or luimitted 
birpressly or impliedly by the otlier. Bkama Chubb 
Chaxtsbjbb o. Pbobobo Cooxab Sabtikabsb 

[5 C. Xi. B., 251 

202. Suit to set aside 


wilL^Q/uestion as to validity qf wUl.-^Suit for 
ynmession.-^ Cause of action,’-- C,, a Hindu subject 
to the Mitakshara law% adopted S., and afjborwards 
B., and made a will, whereby, after providing for his 
widow, the family worship, &c., he made a division 
of his real and personal property between his two 
adopted sons. Provision was also made for forfeiture 
by mther of the sons in case they disputed the will, in 
«&leh event the whole estate was to go to the other 
BOtt. This wiU was registered and filed in the CoUoo- 
Court. R. was subsequently disowned by C, and 
flttfiarud to have forfeited hU right to anything 
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7. MATTERS IN ISSUE— scmftjMted. 

Collateral iatme— continued, 

under the will. In 1859 S. brought a suit against 
C, R., and certain persons who claimed portions of 
the property under deeds executed by C., to cancel 
those deeds, to cancel the will, to set aside the adop- 
tion of R., and for maintenance* In this suit he 
alleged that C. had no power to make any of the 
devises of real estate contained in the will, inasmuch 
as the whole estate, consisting of property inherited 
by C. and property acquired by him from the income 
or such inherited property, was ancestral. The only 
issue raised in that suit referring to the will was 
whether it was assented to by S. The first Court 
found that it had been so assented to ; that the adop- 
tion of R. was valid ; and that S/e conduct justified 
C, in disinheriting him : the suit was accordingly 
dismisi^d. S, appealed to the High Court, and in 
his grounds of ap^ieal raised the same contention as 
before, viz., that the whole of the real projnsrty was 
ancestral, and therefore C. bad no power to dispose 
of it without his consent. The High Court, in 1 863, 
varied the decree of the first Court and held that the 
will must be sot aside so far as it affected the right 
of A in the aucestnil property, but that the ancestral 
property only included that inherited, and not that 
acquired by C. with the income of the inherited pro- 
perty. In a suit brought by S., after the death of 
R. and C., against R/s widow and the parties to the 
former suit, or their representatives, to obtain posses- 
sion of the whole estattj of C. on the ground that 
both the inherited property and the property acqtiircd 
from the income thereof were ancestral, — Meld 
(reversing the decision of the High Court) that, 
although the issue as to the assent of S, to the will 
clearly embraced only a portion of the controversy 
between the parties, the Court had jurisdiction, and 
indeed was Iwund, to decide whether or not the will 
was operative as to all or to any, and what portion, of 
the prox)erty, and that its decision on that point was 
binding on the parties. According to the general 
law relating to res judicata, where a question has 
been necessarily decided in effect, though not in ex- 
])res8 terms, between parties to a suit, they cannot 
raise the same question as lietwecn themselves in any 
other suit in any otlicr form. Section 2, Act VIII of 
1859, does not prevent the operation of this general 
law. The words ** cause of action ** in that section 
must bo construed in reference to the substance 
rather than the form of the action. Soobjomobeb 
BAXBB V, SUIIDABUBD MOHAPATTKB 

[12 B. I*. B., P. C., 804 ; 20 W. B., 877 
Ii. R., I. A., Sup. Vol., 212 

reversing the decision of the High Court in 

BUB3> MoBAPATTUB V, SOOBJOMOBBK BbBEB 

[8 W. B., 455 

and on review • . . . U W. B., 486 

208. ' Suit to eet 

aside adoption, — Decree in former In a suit 

brought to set aside the adoption of the tot de- 
fend^t, to declare j^ntiff’s title to certain lands 
and for possession, the first defendant pleaded that 
the qaeation of his adoption was rs* judicata in a 
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7. MATTERS IN 

Collateral iaaue— 

former suit. In that suit, between the present 
plaintiff’s son as plaintiff and his father (the present 
plaintiff) as the first defendant, and ^e present 
first defendant, the alleged adopted son as second 
defendant, the latter was found to be the adopted 
son of the undivided brother of the present plaintiff* 
MM that the first defendant’s adoption was not rea 
judicata, Ayyacu Muppanar v. Niladatchi Ammal, 

1 Mad,, 45, and Udaiya Taver v. Katama Naokiyar, 

2 Mad., 131, distinguished. OoPALAYTAif e. Ra- 
0HTTFATI Aytan alias Aiyayayyak . 8 Mad., 217 

204. Failure to 

prove adoption, — A. claimed certain property as the 
adopted sou of S., and it was decided in that suit that 

A, had failed to prove that he was the adopted son of 
jff. Meld that this decision was no legal bar to A.’s 
proving in another suit that he was the adopted son 
of J5., in which A, sought to obtain a different pro- 
perty upon a different cause of action, though the 
parties to the suit were the same. KbiFASAU o. 
Bhaowan Bass 

[1 B. Ii. B., A. C., 68 : 10 W. B.. 100 

205. — M . Suit to set 

aside adoption. — B,, as adopted son and heir of 0„ 
instituted a suit to set aside ctirtaiu ))utni leases, 
under which certain |)crsons claimed to hold lands 
which hud belonged to O. The defence was that 

B. was not the legally adopted son of G„ and an 
issue on this point having been settled, JT., who 
claimed to l)e the reversionary heir of <?., was made 
a defendant under section 73 of Act VllI of 1859 ; 
and it was eventually decided in that suit that B. 
was the duly adopted son of G, Meld that a subse- 
quent suit by K. against B. to set aside the adoption 
could not, oil the principles laid down in the case of 
Soorjeemonee Bayee v. Suddanund Mohapatter, 12 
B, L. H„ 304, be maintained. Kriparam v. Bhaya* 
wan Bos,! 3. L, 3., A, C,, 68, overruled. KBlSHiirA 
Bbhabi Eoy V. Bubwabi Ball Koy 

[I, L. B.. 1 Calc., 144 ; 26 W. B., 1 

S. C. Krishna Bbhabi Roy v. Bbojbswabi 
Chowdhbanbib . . li. B*, 2 1. A., 288 

affirming the decision of the High Court in Kbibto 
Bbhabbb Roy v, Buhwabbb LaiiL Roy 

[19 W. B., 62 

Followed in Extn Bahaohb Singh v. Lhoho 
Kobb • • * « I. Ii. B., 11 Calo., 801 

[L. B., 12 I. A., 28 

208. — " Civil Procedure 

Code, s. 2, — Cause of action, — A,, a Hindu of Qya, 
died, leaving a sister, B,, and C„ the son of a de- 
ceRsed sister. On A.*s death B. took possession of 
the property left by A, In a suit by C. a^inst B, 
for recovery of possession thereof as heir to his 
maternal uncle, the Court of first instance held that 
should retain possession of the property daring 
her lifetime without power of waste, and tliat on iier 
death C, should be entitled to the possession thereof. 
This was reversed by the High Court on appeal, who 
held Uiat the decree should have been simply a 
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Collateral issue—eoa^taiisd. 
decree of dismissal of the plaintiff’s suit Bt 
leaving an adopted son, B, C, sued B, for recovery 
of possession of the property, the subject-matter wE 
the former suit, on the ground that B, was not 6^ 
adopted son of B., and that C„ who came within the 
class of bandhus, was entitled to sucoeed to the pro 
perty left by A, and B,, there being no nearer 
m existence. Meld that section 2, Act YIII of 
1859, did not bar the suit* MoHHN LaIi* BhahA 
Gyai 0* Laohhan Lal 

[6 B.Ii. B.. 668:14 W. B„ 78 

207. Civil Prooeduro 

Code, 1882, s, 18,-^Mstoppel, — Privity in estate , — A 
competent Court having decided upon an issue 
directly raised in a suit brought by a person alleging 
himself to have been adopted, that tills adoption hsd 
not taken place, it was held that the present suit 
was barred under Act X of 1877, section 18, as tea 
judicata, having been brought by the son of the 
defendant in the former suit, claimiug through his 
father, to establish the same ^option; and that tho 
section applied, although the suits related to differ* 
ent properties. The establishment of the adoption 
alleged in the first suit would have obliged the 
father of the present plaintiff to share with the 
adopted son his ancestral estate. Tliat adoption 
having been negatived, the son, in this suit, ought 
to ho estopped from making title on the ground that 
the adoption had placed the person, from whom he 
claimed to inherit, in the relation of father’s brother to 
him. Vbnkata Mahifati Qangaphaba Raua 
Raf V. Buohi Sitayya. Fittaffb Raja v, Bfohx 
SiTAYYA . ^ . I. Ii. B., 8 Mad*, 219 

S, C. Rajah of Pittaffb v, Bfohi Sitayya Gabh 

208. — Issue as to rate of rent*-* 

Possession,— * Suit for kabuliat. — BecUion on right ef 
occupancy,— K suit for a kabuliat in which the rate 
of rent is the subject-matter, and the question of the 
right of occupancy is not the main point, is not all 
estoppel to a suit for repossossioti, under clause 6« 
section 23, Act X of 1859. Khooa Boxsa e« 
Akool Gazbb • • • .9 W« B*, 595 

209 . Issue as to amount of 

Tei 3 X,Smtfor rent, — Civil Procedure Code, 
s, 2,— Meld, with reference to Act VIII of 1859, see* 
tion 2, that wliere tlio cause of action is the same in 
substance in both suits, and where the former svdt 
was so constituted that the parties to the present 
suit wen* in direct contest with each other and 
full opportunity of inserting their rights, the decision 
in the former suit is res adjudicaia, — e,y,, decroM 
passed in suits for putni rent in which the jumma 
payable is put in issue are decisive as to the amonnt 
of such jumma. Rahhal l}osB Binob e. H 
Motbb Dossbb . • • ,22 W. B., 

210. liMue an to tiUo.— ^ 

suit for declaration of right. — In a former suit 
Q, (appellant) sought to establish his right, in wo* 
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7. MATTERS IN ISSUE— 

Issue as to titl^-^continued, 
eution of hi« docree af?ain«t U, JB., to have a talook 
sold as belonguig to U, R, V, S., a defendant in that 
suit, pleaded that the whole talook had been con- 
veyed to him absolutely by his father, R. R., under 
a hiblianamah. An issue was raised and tried whether 
the talook belonged to D. S.^ or not j and it was ex- 
pressly decided that it did not, and that the zeuiiii- 
dari was liable to bo attached and sold in execution 
of A. 0*8 decree as belonging to JB. R, Held that 
it was not open to jD. S. or to plaintiff claiming 
under him in a subsequent suit to come into Court and 
ask for a declaration of his right to a half share of the 
talook as against A, G, Abdool Gfnner v. Kisiia- 
Kuiii) Doss alias Kbbul Ham Doss . 17 W. B., 850 

— Civil PrO‘ 

eedure Code^ s, 13, expls. 1 and II, and s. 44, — L, 
was the owner of a 4-anria share in a village. On 
the 1st March 1880, his childless wddow R., and his 
nephew Ji., who ha<l separated from his two brothers 
and lived for twmie years w'ith both X. and JB., sold to 
H one third of the 4-anua share. The brothers of 
JB. sued tlui vendors and the vendee to enforce a right 
of pre-ouiption, alleging that they, as well as JB,, luul 
acquired anil entered into exclusive possession of the 
estate of L. as his heirs. In the second appeal in 
this suit the High Court held that, as it was proved 
tliat the 4-anna share was L*a separate estate, and 
JB. had succiMHled ti^ it and w'as in possession of it, 
and thus the plaintiffs had not cstabliaUed a title to, 
or lu^qnired possession of, any part of the share, the 
plaintiffs were not in a position to assert a prefer- 
ontifil cluhn to purchase the property in dispute. Tlic 
plaintiffs also jileuded that the question of the right 
and title asserted by them as the actual heirs of X. 
should have been tried and detcn'inined in the suit ; 
but the High Court rejected this plea on the ground 
tliat the suit luul hoen based merely on the allegation 
of de facto possession, and that their claim w.^is to 
obtain by purchase one-third share only, and not for 
any remedy in respi^ct of their right to possession 
by inheritance of the entire 4-anna o.stati*. Subse- 
quently to this decision, the same plaiiitllfe, alleging 
equal rights with JB. as reversionary lieirs of X , sued 
the same defendants for a declaration of the incom- 
petence of R,, the widow, to alienate the property, and 
that the sale-deed might be dechu*ed, as against them, 
null and of no effect. The cause of action was stated 
to be the execution, on the 1st March 1880, of the 
deed of sale. Held that the plea of res judicata 
failed. The matter now substantially in issue 
between the parties, viz,, the presumptive title of the 
plaintiffs to possession of the property, had not l)oen 
hoard and linally decided ” in the sense of section 
13 of the Civil Procedure Code. Such title was not 
alleged and denied by the 'imrties in that suit, 
wdthiu explanation I, section 13. It was not mat- 
tt>r which “ might and ought to have Ixjen made 
the gi'ound of attack in the former suit, within 
explanation II. The law does not require a plaintiff 
at- once to assert all his titles to projHjrty, or to be 
thereafter cstoppeil from advancing them. A plain- 
tiff may with the leave of the Couri (section 4*1, 
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7. MATTERS IN ISSUE— oow/taweX 

Issue as to title — continued. 

Civil Procedure Code) join causes of action ; but he 
is nowhere compelled to do so. The cause of action 
in the second suit, although the date of its accrual 
was the same, was separate and distinct from the 
cause of action asserted in the previous suit. SuEo 
Katan SiiraH v. Shbosauai Miss 

[I. L. B., 6 All., 858 

212. Issue as to account,— 

for money due on bond. — Act X of 1877, s, 13, — Jlf, 
sued R, iu the Court of the Munsif for a bond, alleg- 
ing that he had satisfied the bond-debt, and for a 
certain sum which he alleged had been paid by him 
to R, in excess of the bond-debt. On the 24th 
November 1875 the Munsif, having taken an ac- 
count and found that K188-7-4 of the bond-debt 
were still due, made a decree dismissing the suit. R, 
appealed to the Subordinate Judge, who on the IGth 
September 1878, finding that H520-2'2 of the bond- 
debt were still due, affirmed the MunsiPs decree. M, 
ap})ealed to the High Court on the ground that an 
appeal by R. did not lie to the Subordinate Judge, as 
R. was not aggrieved by the Muusirs decree. The 
Division Bench before which the appeal came, on tlie 
loth August 1877, holding that A, was not <*(>inpe- 
tent to appeal to the Subordinate Judge, sot aside the 
proceetliugs of the Subordinate Judge, in deciding 
the cast* the Division Bench made (jortain observa- 
tions to the effect that the account between the 
parties was not finally settled, but might be taken 
again in a fresh suit. In November 1877 M, insti- 
tuted a fn^sli suit against R. to recover the bond on 
payment of H18H-7-4, the sum found by the Munsif 
ill the former suit to be due by him to li. Held, on 
the question whether the finding of the Munsif in 
the former suit was final and conclusive between the 
parties or the account might be again taken, that 
that finding, being a finding on a matter directly and 
substantially in issue in the former suit which w^as 
heard and finally decided by the Munsif, was final 
and conclusive between the parties and the account 
could not he again taken. Held, also, that the obsi'r- 
vations of the Division Bench in the former suit 
were mere ** obiter dicta*' which did not hind the 
Courts disposing of the fresh suit. Mohak Lal v. 
liAM Dial . . . I. L. B., 2 All., 843 

213. Issue as to satisfaction of 

money-bonds. — Subsequent suit on bonds, — Civil 
Procedure Code, 1882, s. 45, — Matter directly andsuh^ 
stantialJy in issue. — Meaning of “ suit ** in dvil Pro* 
eedure Code, 1882, s. IS. — S. sued X. for four bonds, 
alleging that the same had been satisfied. K. had 
formerly sued S, on two of these bonds , had 
alleged in defence of that suit that those two lionds, 
as also the other two, had been satisfied. It was Ue- 
cided in tliat suit that not one of the lionds had been 
satisfied. Held by Pethebam, C, J,, an 
Brodhubst, and Duthoit, JX, that the only issue 
in the former suit which had to lie decided being 
whether the bonds on which that suit was brought 
had been satisfied or not, the second suit was, under 
section 13 of the Civil I*i*ocoduro Code, res judicata 
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BjESS JUDICATA — continued, 

7. MATTERS IN ISSUE—oon/iiiwflA 

Issue as to satisfaction of money-bonds 

^continued, 

only in respect of those bonds, and not in respect of 
the other two bonds. The Court which tried the 
former suit had not jurisdiction to try the subsequent 
siiit. Per Mahmood, J, — This being so, if the word 
“ suit ” in section 13 were taken literally, it might, 
with some plausibility, bo contended that there was 
no resjudiexta in respect of any of the bonds. The 
word “suit,*^ liowovor, must bo understood to mean 
such a matter as might have formed the subject of 
a separate suit independently of the special provisions 
of the Civil Procedure Code, such as section 45, 
which enables the plaintiff to unite several causes of 
action in one and the same suit. Adopting this in- 
terpretiition, it was clear that the two bonds which 
were the subject of the former suit could not be 
allowed to form the subject of litigation again. As 
to the other two bonds, which were not the subject- 
matter of the former suit, they did not, in the 
former suit, (ionstituto a “ matter directly and sub- 
stantially in issue,” within the meaning of suction 13, 
and, even if they were “directly and substantially in 
issue,” the decision in the former suit would not 
support the plea of res ju^dicata, Iwcause the Court 
which tried that suit was not a Court of jurisdiction 
competent to try the subsequent suit in which the 
plea was raised. SuBOitAJ Rai v . Kashi Nath 

[I. Ii. B., 7 All., 247 

214 . Issue as to validity of morU 

for possession , — Civil Procedure Code, 
1S77, s. 13, expls. I and II. — H., the proprietor of a 
one-third share of a certain undivided estate, made a 
gift of such share to P. Ho subsequently, in Feb- 
ruary 1875, gave a mortgage of such share, in his 
capacity as P.*s guardian, to JSf, and 8., the two other 
co-sharers of such estate. In March 1878 P., hav- 
ing attained his age of majority, brought a suit, as a 
co-sharer of such estate, under such gift, against N, 
and N. for possession of certain land appertaining to 
such estate, on the ground that they were using 
such land as if they were the sole proprietors there- 
of, The lower Appellate Court, observing that such 
land was the property of the three co- sharers, that 
the mortgage of P*s rights to N. and 8. did not 
affect those rights as such, and that N. and 8. were 
not justitied in using such land as if they were the 
exclusive proprietors thereof, gave P. a decree for 
possession of one-third share of such land. N. and 8, 
ap^joaled to the High Court on the ground that P. 
should not have been awarded possession, as they 
ivere in possession of such land as mortgagees. The 
High Court remanded the cases fof the determina- 
tion of the issue thus raised by AT. and 8., and the 
lower Appellate Court found that N. and 8. were in 
possession of P's share of such estate as inortgagoes 
under the mortage made by JT. above referred to, 
and of such land as such. P. did not take any ob- 
jection to this finding; and it wjis adoj>ted by the 
High Court and embcjdied in its final decree. In 
October 1879 P. sued N. for jKisscssion of bis share 
ill such estate, claiming under the gift from ff., and 
alleging that the mortgage of such share by II. to N. 

IV 


BBS JUDICATA — eontinued. 

7. MATTEHS IN ISSUE—eonfiiiKsdf. 

Issue as to validity of mortgage— 

nued, 

was invalid. Seld that, inasmuch as such mortga^ 
was matter substantially in issue in tUt^ former suiti 
the matter in issue in the second suit was res judi* 
cata under explanations I and II, section 18, of 
Act X of 1877. Nxbmak Simoh o. Pbvlmak Sikoh 
[I.Ii.B.,4All.,e5 

215, Issue as to interest on in- 
stalment Civil Procedure Code, 1877,$, 

13 . — “ Subject-matter** of suit . — The obligee of a 
bond payable by instalments sued the obligor for 
four instalments, claiming, with reference to tlio 
terms of such bond, interest on such instalments 
from the date of such bond. The obligor contended 
in that suit that, on the proper construction of the 
bond, the interest on such instalments should lie 
calculated from the dates of default. The obligee 
obtained a decree for interest as claimed. The 
obligee subsequently again sued the obligor for four 
instalineuts, again claiming interest on snub instal- 
ments from the date of such bond. The obligor 
<'oni<‘uded again in th(5 second suit that interest 
tihould only he calculated from the dates of default* 
Held that the question as to the date from which 
j>it(‘rost due on the defaulting instalments was exi- 
gible under the terms of such bond was res Judicata. 
It is the ** matter in issue,” not the ** subjoct- 
iimttcr of the suit, that forms the essential test of 
res Judicata in section 13 of Act X of 1877. Pahl- 
WAK SlNQIl 0. UlSAL SlNQU . 1. li. B.^ 4 All, 55 

216, Issue as to right to pro- 

perty. — Civil Procedure Code, s* IS, expL 
Issue previously determined. — AT. sued JP. for a 
moiety of a brick-kiln, claiming by right of inherit- 
ance, and alleging in respect of the other moiety 
that it was his own property. W. in her defence to 
the suit denied that AT. had any right in the kiln and 
that a moiety of the kiln belonged to him. An issue 
was framed on the point whether a moiety of the 
kiln belonged to which the Court of tirst in- 
stance decided in N.*s favour. AT. eventually obtained 
a decree for a moiety of the kiln which be claimed 
by right of inheritance. W. appeiiled, contending, 
inter alia, that it was not proved that a moiety of 
the kiln belonged to N. I’he apjieal was decreed, 
and the decree of the Court of first instance in HI$ 
favour was set aside. IT. sulwiequently sued 27. for 
the value of bricks which he had wrongfully taken 
from the kiln. If. sot up as a defence to the suit 
that a moiety of the kiln belonged to him. Meld 
that the issue whether a moiety of the kiln belonged 
to If, was res Judicata, under section 13, explana- 
tion I, of the Civil Procedure Code. Wilaiti B»- 
GAM V. Nuu Khah . . I. Ii« B., 5 All.» 5X4 

217 , Issue ar to possession.— 

Suit for recovery of produce of land. — Civil Proce- 
dure Code, 1877, s. 12.— Matter in issue informer 
Pending the final liearing in aptxial of a suit 
for confirmation of possession of certain land, and 
for the recovery of the produce of such kxid alleged 

7 X 
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7. MATTERS IN ISSm^conlimed, 

Issue as to possesalozi— 

to have been carried away by the defendants, the • 
plaintiff brought a suit again asking for confirma- 
tion of possession but also for the recovery of the 
produce which had arisen since the institution of the 
other suit. HeM, the second suit so far as it sought 
for the recovery of the produce was not barred by 
the previous suit, BxsssssxTE Sinoh «. Gcnput 
Bikgh • • • • *8 C. Ii, B>.f lid 

218. - Issue of law erroneously 

decided.*-^ Decree prohibitin^g erection of temple, — 
Misfhts of rival religiom eecU,-^ Right to open tern- 
pie for worship, — The erroneous decision by a com- 
|>etent tribunal of a question of law directly or sub- 
stantially in issue l^etweon the parties to a suit dues 
not prevent a Court from deciding the same ques- 
tion, arising l)etwecn the same parties in a subse- 
quent suit, according to law. In a suit in 1850 
between the Tenkalais and Va<lakalai8, rival religi- 
ous sects, represented by the plaintiffs and defend- 
ants respectively, the Vadnkalais, having endea- 
voured to of)en a temple for public worship in a 
certain public sfcnsei, were, by the decree of the 
Budder Court, prohibiUHl from erecting a temple or 
instituting public worship on the spot of ground 
objected to by the T’cnkalais and which lay within 
the range of the Teukalai temple, t.c., within the 
usual range of the processions conducted in connec- 
tion with the temple worship. In 1879 the Vada- 
kalais opened a tem^de for public worship oii an- 
other site, their private property, in the same street. 
Meld that the decree of the Budder Court in the 
former suit was no bar to the action of the Vada- 
kalais. Pabtu^abjldi v, CmmxKmmmi 

[1. L. B., 6 MCad., 804 

219. Issue as to validity of 

^rant. — Issue not decided in former suit. — In a 
suit to recover, with mesne profits and other inci- 
dents, a jerayati village alleged by the plaintiff to 
form part of the zemindari, and to be wrongfully held 
by defendant by virtue of the execution of a decree of 
the late Commissioner of the Northern Circars {lassed 
in 1844, the defendant pleaded that he hold on a per- 
manent lease subject to a fixed quit-rent, that be and 
his apeesters had held on that tenure since and pre- 
viously to the permiiueut settlement, and that the 
quit-rent had been received fn)m him by the plaintiff. 
The Agent dismissed the suit, on the ground that 
the matter had bocotne res judicata against the 
plfuntiff by a former decree in 1807- Meld that the 
matter of the present claim was not res judicata, be- 
cause the qiiestion of the existence and validity of 
the alleged grant, on w'hich the defendant relied, was 
not determined in the former decree. VAi&lcaABliA 
SvBTA Naeayaka «. Nadimikti Bhaoatat Patan- 

Bhabtbi . ... 8 Had., 120 

280. - Issue SB to proprietorship 

of land . — Civil Procedure Code, JI877, s, 13, — Suit 
to recover land under rental agreement, — Subsequent 
suit for e/ectment,^Jn 1874 F. sued JP, to recover 
eertain lauds held by him. under a rental agreement 


B£S JUDICATA — continued, 

7, MATTERS IN ISSUE— confiniierf. 

Issue as to proprietorship of land^-cos- 

iinued, 

1873. S. was made a defendant on the ground 
that he held one plot as under-tenant to P, S. claim- 
ed to hold under N, As to this plot, the issue raised 
was whether the land was held by S, under P,; the 
decision, that 8. did not hold under P,, but under N, 
since 1828 ; the decree, that V,*s suit he dismissed as 
to this plot. Meld, in a suit brought in 1881 by V, 
against N, and S, to recover the same plot of land, 
that the suit was not barred by reason of the previous 
decision in 1874. An and A Raman Vathiab «. 
PAlilYIL ViTTIL NANU NaYAB 

[I. L. B., 6 Mad., 9 

221. Issue as to tenancy.-— 

Procedure Code, 1882, s. 13, — Questions decided by 
decree, — A landlord having tendered a pottah at a cer- 
tain rate, sued his tenants in the Court of the District 
Munsif to recover rent for Fasli 1289 (1879-80). The 
tenants })leaded that they were not bound to acce]>t 
the pottah tendered by virtue of an implied contract, 
which entitled them without excdiange of pottah and 
muchalka to hold the land permanently at a lighter 
rent. The District Munsif and, on appeal, the Dis- 
trict Court, decided that no implied contract had been 
proved by the tenants. The suit was dismissed on 
the ground that the pottah tendered was not one which 
the tenants were hound to accept under Act V III of 
1865 (Madras). The landlord then sued in the Reve- 
nue Court to compel the tenants to accept a pottah for 
Fasli 1291 (1881-82), and the tenants again put for- 
ward the same plea. Held that the question w he- 
ther the tenants were entitled to hold permanently at 
a lighter rate without oxchaiige of pottah and muchal- 
ka was not res judicata by virtue of tbe decree in the 
former suit, MittIUKUMabappa Keddi v, Abxjmu- 
GA PiLLAi . . . I. L. B., 7 Mad., 145 

222. Issue as to transferability 

of tenure. — Estoppel, — Civil Procedure Code, 
1877, 's. 13. — Plaintiff having brought a suit to re- 
cover damages for the removal by the defendants of 
certain cro])s, alleging (1) that he was transferee of 
the jote upon which the crops were, and (2) that he 
had pureliased the crops, it w'as ohjt'cUd that the 
transfer to the plaintiff was invalid. It being found 
that tbe crops in (piostion had been purchastjd by the 
plqjntiff as alleged by him, he obtained a decree for 
damages for their removal. The plaintiff now brought 
a second suit as traiisftiree of the jote to recover 
possession of it from the defendants who again plead- 
ed that the transfer was invalid. Held, reversing 
the decision of Field, J., that the defendants were not 
estopped under section 13, cx})laniition II, of the Civil 
Procedure Code, from setting up that defence, inas- 
much as the question of the transferability of the 
jote w^as immaterial in the first suit and had not in 
fact been determined, and the question of estoppel 
was not raised by tlie parties themselves.. Churn 
Manjbb V , ISEAN Chundeb Dhur 

[9 0.I..B.,474 

223. Issue as to right of pre« 

empUou. — Civil Procedure Code, 1882, ss, 562, S$8 
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7. MATTERS IN 

Issue as to right of pre-emption'-con^- 

nued, 

(28), — Second appeal, — Citil Procedure Code, es, 
6BOy 666, — Determination of case hy Miyh Cosr/.— In 
a suit for pre-emption, based on the wajib-ul-urz of a 
villajs^e, the Court of hrst instance dismissed the claim 
on the ground that no right of pre-emption had been 
jn-oved to exist in the village. The lower Appellate 
Court, dissenting from this opinion, reversed the first 
Court’s decree, and remanded the case under section 
&62 of the Civil Procedure Code for a decision on the 
remaining question of fact, niz., the amount of the 
consideration for the sale. On appeal from the order 
of remand, the High Court, on the 3rd January 1884, 
observed that it was not disposed to interfere with 
the finding of fact that the plaintiffs had a right of 
pre-emption, and accordingly dismissed the appeal, 
but added that the J udge was in error in remanding 
the case nndcr section 562 of the Code ; that his order 
must so far be set aside ; and that he should proceed 
under section 565 or set^tion 566 as might be applic- 
able. The Judge, on receipt of this order, replaced 
th(j case on his file, remitted an issue to the Court of 
first instance, under section 566, as to the amount of 
consideration, and, accepting the first Court’s finding 
upon that issue, decreed the plaintiff’s claim. In 
second appeal by the defendants the High Court was 
of opinion that the Judge had disposed of the case 
upon a condition of things whi(;h the plaintiffs had 
never asserted, inasmuch as he had treated the right 
of pre-emption which was in issue as one arising from 
custom, and not, as alleged by the plaintiffs, as aris- 
ing from a contract between the ancestors of the 
parties. All the evidence necessary to the determi- 
nation of the case was on the record. Held by the 
Full Bench t,hat the defendants w'cro not prevented 
by the op<‘.ration of the High Court’s order of the 3rd 
January 1884 from disputing the right of pre-emp- 
tion, inasmuch as that order w^as a decision of a 
merely interlocutory character passed in the same 
suit, and the questions of fact involved therein were 
decided only so far as was necessary for the purpose 
of passing the order, and it could not regarded as 
determining the main question in the suit which was 
still open, and must be decided in the final decree in 
the suit. JPer STBAiaHT, J,, that the jurisdiction of 
the High Court in appeal under section 588 of the 
Code from the Judge’s order of remand was, like the 
jurisdiction of the Judge in passing the order, limit- 
ed by the terms of section 562; and hence the re- 
mark made in the High Court’s order, dealing with 
the plaintiffs’ right of pre-emption, could only lie re- 
garded as an obiter dictum, and not as determining 
any question as to thejpre-emptive right. Dsobishbk 
r. Bansi . . . . I. L. B., 8 AIL, 172 

^ — I Question of title. — Question 

collaterally in issue, — A suit to have a declaration 
of right and to set aside a thakbust proceeding in re- 
spect to certain lands is not barred by section 2, Act 
VIII of 1859, by reason of the decision in a previous 
suit for tbe value of fmit growing on that land in 
which the question of title to the land came collatcr- 

IV 
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7. MATTERS IN ISSUE— 

Question of title— 

ally in issue. Makima Chandea CHUCKBEBtrTT* 

V , BAJEUMAE CnxjOKSEBUTTT 

[1 B. L. B., A. C., 1: 10 W. 2$ 

225. — ^ Incidental d§* 

dsion of title, — Suit afterioards for possession*'-*^ 
A,, alleging himself the owmor of a certain garden, 
brought a suit for damages against JB, and C. for 
forcibly carrying off fruit grown in such garden. In 
this suit, the question whether A, w^as exclusively in 
]^M>88cs8iou of the garden, was incideutally raised aud 
decided against A, Thei‘eupon A„ who in the mean- 
time had been ousted from possession, brought a sub- 
sequent suit in which B, and C, together with others 
were co-defendants, in which ho claimed an undivid- 
ed share in the same garden. Held that under tbe 
circumstances the doctrine of res judicata did noX, ap- 
ply, and that such) suit was maintainable. DOOEGA 
Rah Pal v, Kally Kbisto Patti. 

[8 O. li. B., 640 

Civil 

dure Code, 1877, s, J3.---Former suit on different 
cause of action for same land. — In 1878 plaintiff 
sued to recover certain land from defendant on the 
ground that she being tbe owner had made an oral 
lease of the land to the defendant in 1870. Issues 
were framed both as to title and as to the letting, but 
the Munsif, without trying the question of title, dis- 
missed the suit on the ground that the oral lease waa 
not proved. Meld that a fresh suit to recover pos- 
session of the laud on the ground of title was not 
barred us being res judicata. Explanation (3) of 
section 13!of the Code of Civil Procedure refers to re- 
lief applied for, which the Court is bound to gi*ant 
w'ith reference to the matters diret^tly ami substanti- 
ally in issue. Bheelca Lull v. Bhuggoo hall, L L, A, 
3 Calc., 23 1 and Venobundhoo Chowdry v. Krista- 
monee Dosser^ I. L. It., 2 Calc., 152, dissented from. 
THYIIiA K .ndiUmmatha V , Tiiyila Kandi Choeia 
Kunhahed . . . 1. Ij. B., 4 Mad., 808 

227. • — Civil Proce- 

dure Code, 1859, s. 2 . — Collateral decision on titles 
K. died, leaving a widow, M., as his lieir. M. also died, 
leaving a will in favour of B., who accordingly applied 
for letters of administration with the will annexed. 
This application w'as refused by the District Judge, 
who granted a certificate under Act XX VI I of 18W 
to one G. Upon this, B. souglit liis remedy in a suit 
before the 8ul)ordinate Judge, who held tlxat tfie 
property being that of the husband, tbe widow’s will 
passed nothing to plaintiff, and that, although the 
evidence in favour of Q. was doubtful, yet the Court 
could not say that he was not her heir. In a suit by 
Q, against B, for the rents of the property accruing 
since the widow’s death, where G^. contended thattlm 
decision of the Subordinate Judge operated as a bar 
to the questioning of his titk', — Held that the iwin- 
ciple of res judicata did not apply. GOOEOO CauKir 
SiBCAE V . ilBiJA Nath Dhue , 24 W. B., lU 

238. — Issue incident- 

ally raised, — Suit for possession* — In 1862, T* 

7 y 2 
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7. MATTERS IN ISSUE— 

Question of tiXXe--^ continued. 
acquired a plot of laud, X., under a Qovernmont grant. 
In 1851 iV., claiming to be the owner of the adjoin- 
ing plot Y.» granted a lease of it to B. ; bat in 1853 
another lease of the same plot was granted by an 
agent of N, to Q. In 1859 Q, sued T. to recover 
possession of lot X. as being part of plot Y., and 
obtained a decree, against which T. appealed to the 
Privy Council. Tending the appeal U. sued Q. for 
possession of plot Y. and obtained a decree against 
Meanwhile, R. having failed to pay rent, plot Y. 
was put up for sale, and purchased by the present 
respondent. In 1872, the resjKmdent, who was 
unahlo to get possession of his purchase, obtained 
leave to he ailniitted a party res})ondeiit in the 
appeal to the Privy Council, and filed a case averring 
that the interests of the original respondents had 
eoased, and that he was, peiulliig the appeal, pre- 
cluded from enforcing his rights. The Privy Council 
held that the plaintiff Q. had not proved that plot 
Y, included plot X., hut they stated that they did 
not adjudicate upon any question of title between 
the respondents on that ajjpeal, or N. or any other 
person’s interest in plot Y. The present respondent 
subsequently sued 7V.v representative for possession 
of plot X. as being parcel of plot Y. Held, revers- 
ing the judgment of the High Court, that the re- 
spondent’s claim was res judicata by reason of the 
previous judgment of the Privy Co\incil, Beloham- 
BKus c. Amiooxoaa Huuii 

[7 C. !.• B., P. C., 808 

229. — — Order of re* 

mand. '^Decision of question of title, — Suit for pos* 
session . — In lvSl4 litigation eonimcnecd between a 
xomindar and his tcnanls by reason of his having dis- 
possessed them of lands held under a jote tenure, and 
a decree having been obtaiiu'd by the ttmanls the ze- 
mindar assessetl the joto lands at a cerhiin rent. Sub- 
sequently this rent foil into ar rear, ami under a decree 
the jot-o lands were in 1S3(J sold in satisfaction of the 
arrears to J., wjio was put in possession in 1839. 
Another suit, which was pending hetwc'eu the tenants 
and their mortgage(s in which a qm^stion arose 
whether tlu'se jote lauds were inolnded in the mort- 
gage, Nvas decid<*d in favour of the mortgagee in 
1841. J.y the then jote tenant, was no party to that 
suit, and continued in possession of his jott» lauds. 
Disputes arose, and by an order of the Judder Court in 
1845 the jote lauds were directed to be put in posst's- 
siou (>f the mortgagee. In 1856 a suit was brought 
by J.’jf representative to set aside that order and to 
nicovtu* possession of the jote lands. The l*rivy 
Council held that, as J,, the jdte tenant, was not a 
party to the suit under which the decree was made 
in 1811, the decree was not binding n{)on him or 
th(»sc deriving title through him, and remanded the 
case in order that the issue whether the laud was 
parcel of the jote or not might he tried. Held that 
this order of remand was conclusive that the ques- 
tion of the title of the representatives of */. to the 
|ote lands could not 1 m? rt*ot>ettod. JuQQODirHBA 
V. TJtlLAKAlfT BA5£KJES 

[0 C. la. B., P, O., 221 


BBS SHiyiGA!V A'^cowtinued, 

1. MATTERS IN ISSUE— 

Question of iXH^r-eonlinued. 

280. — — Ciml Proee* 

dure Code, 1882, 8. 13. — Suit for right to malik^ 
ana and for registration of names. — Decision in 
previous suit- — Court of omnpetent jurisdiction . — 
Previous to 1825 dearah X, accreted to mouzah 
Y., and some time before 1860 the maliks of Y. exo- 
cuUjd two conveyances in favour of A. and £. respect- 
ively. In 1860 A. sued B. in the Munsiffs Court 
for possession of a share in X. which B. claimed 
under his conveyance. In that suit A. succeeded on 
the ground that B.*s conveyance did not cover the 
share claimed by him in X. but merely covered the 
share in the mouzah itself, whereas by his convey- 
ance A. had acquired the right to the share in X. 
which he claimed. In 1866 the Collector refused to 
recognise B's right to malikaiia payable in respect of 
the share in X, which had been the subject of the 
suit in 1860 or to register his name in respect there- 
of; but acknowleflged .<4.’ jf right thereto, relying on 
tho decision of the Civil Court in the suit between 
A. and B. Subsequently B.*8 representatives, C. and 
2)., in 1876 sought to have their names registered in 
respect of the same malikana, but they were opj)osed 
by M., who alleged that A. had been acting through- 
out as his benamidar. Their application was even- 
tually disallowed on reference by the Collector toth© 
Civil Court. C. and D. thereupon instituted the pitj- 
sent suit against H. in the Court of the Subordinate 
Judge for a declaration of their right to the malikana 
and for a reversal of the order refusing to allow 
their names to 1)C registered in respect tliereof. 
Held that tho suit was barred as res judicata, 
on the gremnd that the right to malikana was sub- 
stantially the same (piestiou as the proprietary right 
to the share in tluj dearali, and tlnit this issue had 
htien tried and decided in the suit in 1860 in favour 
of A., who must ho taken to be £. In a suit for 
malikana the issue l)etweeii the parties substantially 
raises the question of the proprietary right to the 
estate in respect of wdiich the malikana is claimed, and 
wdien the question of the proprietary right has been 
decided in a previous suit between the same }>arties, 
a subsequent suit for malikana wdll he barred as res 
judicata. Gori Natu Choiiky v. Buna wax Pee- 
’sHAD . . • . I. L. B., 10 Calc., 697 

231. Finaliig of deci* 

sion. — Suit for possession. — Civil Procedure Code 
{Act AT of 1877), s. IS. — In a suit to reeovor posses- 
sion of certain land, w'hore it appeared that there hjid 
been a previous suit between the same parties with 
respect to the same land, in w hich the then plaintiffs 
sought to have their possession conhrmed, and that 
in that suit the low'er Courts had decided the case 
!M)th on the question of title and of possession, but on 
Mjieeial appeal the High Court had dealt only with the 
(question of possession, and in dismissing the appeal 
had not gone into the question of title, and tho 
defendant in that suit suhsetpiently sued to recover 
jjossession of the land, — Held that the question 
of title was still open hetwiHjn the pirties, and had 
not bcH.>n heard and finally decided by a Court 
of competent jurUdiction in a former suit within tho 
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BSaS JUDICATA 

7. MATTERS IN ISSUE— coii^i»«da 

Question of title — continued, 
mojuiiing of section ] 3 of Act X of 1877. GtTNOA- 
BISHEN BHUOUT r. ROOUOONATH OjHA 

[I. Ii. R., 7 Calc., 381 : 9 C. 1.. R., 84 

232. ■ ' - Landlord and 

tenant. — Suit for ejectment, — Jesue previoudtf heard 
and determined, — Lstoppel. — Civil Procedure Code^ 
1HH2, 8, i5.— In a suit by a landlord against his tenant 
for ejectment, the defences were ; (1) no notice to quit 
had been served; and (2) the tenure was a pertnanent 
one. The suit was dismissed on the first ground, t)ie 
Court holding at tho same time that the tenure was 
not a permanent one. In a 8ubB(*quont suit for eject- 
ment from the same holding, brought by the same 
plaintiff against the same defendant, the defences 
were : (1) the tenure was permanent ; and (2) tho 
plaintiff w'as estopped by tho conduct of liis predeces- 
sor in title from asserting as against the defendant 
that till! tenure was not a permanent one, Tlie lower 
Ajqxdlate Coui*t found the question of estopjx*! in 
favour of the defendant, and dismissed the suit. On 
appeal to the High Court, — Held that the decision 
WHS right, and must be, affirmed. Semhle, — That 
where a former suit lietwecn tlic same parties in rc- 
8])ect of the saiue subject-matter has been dtsiuissed 
on a ])relimiiiury point, a finding in that suit on the 
merits in the plaintiff’s favour w'ill not bar the 
defendant from putting forward the same defenite oil 
the merits in a siibseijneut suit by the same plaintiff 
against the same defendant. Semhle, — Thai the case 
of liuimut Khan v. Phadu Puldta, I. L, Ii,y 6 Calc,, 
SJOf has been impliedly overruled by the case of liun 
Pahadoor Singh v. Lucho Koer^ L. R.y 12 I, A., 
23: /, L. li.y 11 Calc., 301. Nundo Lai-l BuirTTA- 
CUABJEB V. Binuoo Mookht Deuee 

[I. Xi, R., 13 Calc., 17 

233. Civil Procedure 

Code, Act X of 1877, s, 13.— Matters directlif 
and substantial I If in issue in a suit. — Where a decree, 
awarding to one of the parties money deposited in a 
treasury by a tliird party, as the compensation 
for land taken by tht‘ latter for railway purposes, was 
based upon the right to the land, the question of title 
having been directly and substantially in issue he. 
tween tho parties, — Held that the contest of title 
was conclusive between them under section 13 of Act 
X of 1 877. In a suit brought by a gbatwal to resume, 
as determinable at will, an under-teiiure granted by 
one of his ancestors of land, part of the ghatwali 
inclial, it w'as alleged for the defence thai the under- 
tiMiurc was permanent. A prior judgment upon coq- 
fiicting claims made by the gbatwal and the under- 
ten an' -lioldcrs to receive the above- mentioned com- 
pi-Misat ion -money, whicli had been paid in respect of 
lauds in part comprised in the nuder- tenure, deter- 
mined that the gbatwal was entitled to the inimey, 
being founded on the undcr-teuure-holders having 
Ixjcn in jKJSsession of it by the mci e sufferance of the 
gbatwal, w’ho could put an end to it at any time,. 
jJeld that the question w'hether the latWr had a 
permanent tenure, having been directly and substan- 
tially in issue in the former suit, could not he 


RiEiS JUDICATA — continued^ 

7. MATTERS IN ISHXm-^eoniirned. 
Question of title— awed. 

contested in another. Ram Chundeb BinOH e. 
Mauho Kumaui 

[I. L. 12 Calc., 484; L. B., 12 I. A..'188 

234. 1 QufHion inei. 

dentallp decided, — Boundary Where, in B 

suit for some land, u .ludge had c-onsidered it necoa* 
sary to find out the boundary between two villagoft, 
and had given a decision in favour of one of the 
parties, wdio in a second suit of the same kind, hut 
wdth reference to some othi*r land, brought in the 
former decision to show that the land in dispute in 
the second suit must be his if tho finding as to the 
village boundary in the former suit was correct, — 
Held that the finding as to the village boundary in 
the former suit was coni'.lusive only as to tho land in 
dispute ill the former case, but did not make the 
former decision c,ou(‘hisivc as to the boundary line it- 
self. Mom Roy v, Ka^uunsee Kooeh 

[26 W. R„ 398 

236. Defence not raised in pre- 

vlous suit.— Procedure Code (Act X of 
1877), 8. 13, ex'pl. ii, — Msioppet, — Explanation ii of 
ecctioii 13 of Act X of 1877 was meant U) apply to a 
case where the defendant has a defence which, if ho 
had BO pleased, he might, and ought ‘to, have brought 
forward ; but, as he did not bring ii lV>i“ward, tho suit 
has been decreed against liim. Under such circum- 
stanccH the defendant is as much bound by tbo adverse 
j decree as if he had set up the defence, and he is equally 
1 estopi»od from setting up that dcfeiuio in any future 
suit under similar circumstances. The explanation was 
never intended to enable a ])arty to treat a point of 
law as having been decided in his favour in a former 
suit which was in fact not so dci^ided, and which it 
was not iKicessary, for the pur]K)8es of the suit, to 
decide at all. Gjiuksohiiit Ania v. Hamdut Singh 
[I. D. R., 5 Calc., 923 : 6 C. L. R., 637 

236. Part^ raiainff 

only one defence, having others , — Civil Proeeduro 
Codcy 1859, s. Adi.— When a i»laintiff’ claims an estate, 
and tho defendant, being in possession, and knowing 
that he has two grounds of defence raises only one, 
ho shall not, iu the event of the plaintiff ohtaiiuiig a 
decree, he perinitU'd to sue on the other ground to 
recover )K)sscsHion from the plaintiff. Woomaiarct 
iJehia v. Unnopoorna JJassee, 11 B. L, Jt., t5B, 
Where, therefore, the defendants jmrehased an estate 
ill tho jdaintiff’s jiossession ainl sued him to recover 
possession of it, and the plaintiff resisted tho suit 
merely on the ground that he was the auction-pur- 
chaser of it, and the defendants obtained a decree, 
and the j)laintiff then Hued claiming a’right of pre- 
emption in respect of the property, a claim whicli he 
might have asserUid in reply to tho former mity—Meld 
that he was debarred from suing to enforce such 
claim. Baldeo Sahai ii. Bathsiiau Singh 

[I. U R., 1 AIL, 76 

Jadx: Lal V, Ram Qeolam 

[I. L. R., 1 Aa, 310 
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BBS JXTBIOATA — eontiHU^d* 

7. MATTERS INT ISSUE-^ow^nwi. 

Defence not raised in previous suit— con- 

tinued, 

2S7* — — Civil Proce- 

dure Code, 1659, \8, 2; and 1877, e, 13, — Omie- 
$%on to raise defence, — Subsequent suit, — In a 
suit for rent and for ejectment, tbo defendant 
pleaded that his tenure was transferable and is* 
temrari, and consequently protected 1^ the Kent 
Law. In a former suit for arrears of previous years 
in which the defendant pleaded that his tenure was 
istemrari, the plaintlfC obtained a decree for eject- 
ment on non-payment of rent within fifteen days. 
In that case the defendant saved his tenure by pay- 
ment within the time stated. P^eld that inasmuch 
as the defendant might in the fonner suit, in which 
the nature of the tenure was put in issue, have urged 
that his tenure was both transferable and istemrari, 
he could not in the present suit ho allowed to alter 
his defence and rely upon the tenure being transfer- 
able. Woomatara Dehia v. TJnnopoorna Dassee, 
11 JSf. L, M., J5S, cited and followed. Dinomoyi 
Ba»u Chotohbain V , Anitnoo Moti 

[4 O. L. R.. 599 

288. ' Civil Procedure 

Code, 1859, s, d.—lf the plaintiff’s cause of action 
might and ought properly to havo been made a 
pound of defence in a former suit, brought against 
him hy the dofondant, his suit is barred % section 2 
of Act VllI of 1859. The father of A, and B, hav- 
ing died. A, alleging that his father’s assets amount- 
ed in valuo to B 12,000, and admitting that ho (A.) 
had received B1,0()0, part thereof, in 1860, sued J5., 
whom ho alleged to be in possession of the rest of 
the pro^jerty, for B5,000, as the residue of A.’« share, 
and obtained a decree for a half share in immovoahlo 
property of their father of the value of about B700, 
and no more. In 1871 B, sued A, for a moiety of 
the BI,000y wliich A,, in his suit in 1800, had admit- 
ted to l)e in his possession. Meld that such a suit 
could not he maintained, as the claim on which it 
was founded must be deemed a res judicata in A,^a 
suit in 1800. Maktum valad Mohidin v. Imam 
TAi>AX> Mohidin ... 10 Bom., 293 

<239. - I Suif io en- 

force rights not raised, — Where a pwty claiming 
oertain laud hy right of pre-emption failed to set up 
her rights in a suit in which the purchaser of that 
land sued her for possession and obtained a decree, it 
was held that she was not entitled to bring a fresh 
suit to enforce the same rights. Asofb Mahomed 
V, Kuzsema Bidbb ... 14 W. B.» 272 

240. — Pormer suit de- 

ciding right of lien for dotcer. — Where a widow who 
liad taken i> 08 srs 8 ion of her husband’s property was 
ejected by moans of a suit in which her defence 
msed no right of lieu for dower, in which suit an 
absolute decree of right \vub given to his heirs, the 
right of lien, as between her and them, is a res 
ai^udioaia, Wafeah v. Sahebba . 8 W. B., 807 

Contra, Janes Kuanttm v, Amatool Fatima 
Khanum , . . 8W.B.,61 


BES JUDICATA — continued* 

7. MAp^TERS IN ISSUE— c<m<*w«ed. 

Defence not raieed in previona eixit— con. 

tinued^ 

24L - ■ Civil Procedure 

Code {Act X of 1877), s, 13, — Ancestral property, 
— Partition, — Omission to insist on property being 
brought into hotchpot,~^Property out of the juris- 
diction. — Subsequent suit for partition. — The three 
defendants, C., JR., and K., and their brother Jlf., the 
grandfather of the plaintiff, were memherg of one 
family possessing undivided ancestral property con- 
sisting of the villages of B., P., and S., the two 
former being situated in the Poona Zillah, and the 
latter in the Satara Zillah. In 1866 the three de- 
fendants (eiich in a separate suit) sued M. in the 
Poona Courts for partition of the villages of B. and 
P. They in their plaints alluded to the village of S., 
stating that it was their own, and not subject to 
partition. M, in his answer contented himself with 
denying the right to partition of the villages of B, 
and P., and made no claim, in tbo alternative, to a 
share in the ownership of S. The plaintiff, the 
grandson of Jlf., now sued the defendants in the 
Satara Courts for partition of the village of S., con- 
tending that he was not concluded from so doing by 
the former pro(!eeding8 in the Poona Courts. Held 
tliat the plaintiff’s claim was res judicata, and t»hat 
his suit was concluded under the provisions of the 
Civil Procedure Code (Act X of 1877), section 13, 
ex})lanationB I and 11. A member of an undivided 
family, suing his coparceners for partition of family 
property, is lioimd to bring into hotchpot any un- 
divided property in his own possession, in order that 
there may he a complete and final partition, and can- 
not claim to withhold any such property on the 
ground that it is situated within another jurisdic- 
tion. That being so, the plaintiff’s grandfather Jlf. 
having neglected in the previous suit to make the 
exception of the village of 8. a ground of defence, 
the judgment which followed involved the decision 
of every claim of title upon the cause of a<;tion, and 
must be taken betw^cen the parties as amounting to 
a positive adjudication of all such claims, including 
the claim to the village of S. BLabi Nabayan 
Bhahme V. Ganpatbat Daji 

[I. Ii. B., 7 Bom., 272 

242. ■■ Civil Procedure 

Code, 1677, s, 13, — 8, and B. jointly sued N, for the 
redemption of a mortgage of an 8-anna share of 
a village, S. suing os the purchaser from the mort- 
gagor of a moiety of such share. JS", did not in de- 
fence of such suit assert a right of pre-emption in 
respect of such moiety, although such right had ac- 
cruetl to him on its sale hy the mortgagor to JR, 8. 
and B. obtained a decree in such suit, and the mort- 
gage was redeemed. H, subsequently sued JR. and 
his vendor to enforce his right of prc?-emption in 
respect of such moiety. Held that it was incumbent 
upon N. in the former suit to have asserted in de- 
fence his right of pre-emption in respect of such 
moiety, inasmuch as if that right had been establish- 
ed, it must, so far as B, was concerned, have proved 
fatal to his title to redeem ; and that, as he had not 
done so, the suit to enforce his right of pre-emption 
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BS8 JUDICATA— 

7. MATTEBS ISSUE -eonftitfitfrf. 

Defence not raised in previous suit — cos- 

tinned, 

was barred by the provisions of section 13 of Act X 
of 1877, explanation II. Nabain I) at v. Bhaibo 
Bukhskpaii . . • L Ik 3 AIL* 189 

243. ' Ctci7 iVo- 

cedure Code, 1877, s, 13. — B., who held a decree for 
money against I., caused certain property to be 
attached in execution of such decree as the property 
of his judginent-debtor. M., the wife of I., objected 
to such attachuumt, claiming such property as her 
own. Her obj(iction was disallowed, and she conse- 
quently brought a suit againfet B. to establish her 
right to such property. She died while that suit was 
pending, leaving by will such property to her sons. 
That suit proceeded in the names of her sons, w'ho 
claimed such property under such will. The lower 
Courts only decided in that suit that such property 
belonged to M. and not to I., and it was therefore 
not liable tt) be sold in execution of B/s decree 
against the latter. They did not consider the epics- 
tion whether M's sons were entitled to such pro- 
perty und(‘r their mother’s ivill. In second appeal 
in that suit B. contended that 1,, as heir to M., 
was entitled to a fourth share of such property, and 
such share was liable to be sold in execution of such 
decr<?e. M's sons did not contend before the High 
Court that they were entitled to the whole of such 
property under their mother’s w'ill to the exclusion 
of T. The High Court allowed B's contention. B. 
brought a fourth share of such property to sale in 
execution of his deorec and purchased it himself. ^ 
Thereupon M's sons sued him for such sliare, claim- 
ing it under their mother’s will, Meld that their 
mother’s will was a matter which should have been 
made a ground of defence by M's sons in the course 
of the trial of the second appeal in the former suit 
Ixitwcen them and B., and that, not having been so 
made, it was res judicata in the sense of section 13, 
explanation II, Act X of 1877, Sultan Ahmad 
V. Mattla Bakhsh . . I. Ik B., 4 AIL, 21 

244. Belinguisliinent of part of 

claim. — Civil Procedure Code, 1882, ss. 13 and 43 , — 
JJekkhan Agriculturists' Relief Act, XVI I of 1879 . — 
Mortgagor. — Morigagte. — Suit for account merely. 
— Subsequent suit for possession. — Where there has 
been a suit between an agriculturist mortgagor and 
his mortgagee for an account merely, a subsecpient 
suit for possession on payment of the money declared 
to be due is barred, under either section 13 or sec- 
tion 43 of the Code of Civil Procedure, Bhau Ba- 
la ji V. Habi Hililantheav 

|[I. D. B», 7 Bom., 377 

245. Civil Procedure 

Code, 1877, ss. 13 and 43. — Right of kamavan to re- 
cover iarwad property in possession of anandravan. 
— A kamavan of a Malabar tar wail, having the right 
at any time to demand restoration of the property of 
the tarwad in the hands of the anatidravan, is not 
debarred by section 13 or section 43 of the Code of 
Civil Prooedure from bringing a second suit to recover 


BBS JUDICATA— eonftmisJ. 

7. MATTERS IN ISSUE— eonftViitwf. 

Belinquislmiezii of part of claim-»aoii<^ 

nued. 

lands in the wrongful possession of an anandravan, 
either by the fact that in a former suit between tba 
same parties the karnavuu only laid claim to some of 
the lands sued for, or by the fact that the former 
suit was dismissed upon the joint petition of the 
parties, alleging a compromise and a surrender of the 
lands, which, as a fact, were not surrendered, but 
wrongfully retained by the anandravan. UeaK* 
BtTMABATH K ANNAN KAXAB V. UbaMKTTMAEATS 

Natab . I. D. B., 5 I 

8. PARTIES. 

(a) Same Pasties ob theie Reteesentatitbs- 

246. Judgment not inter partea. 

— Questions of fact. — A judgment inter partes be- 
tween A, and B. cannot bo considered to conclude 
A. in a suit between A. and C., and is not admissible 
in the second suit as evidence of the truth of the facts 
adjudicated in the former one. Balaji VishvA* 
NATU JOSUI V. BHAEMA 

[2 Bom., 366 : 2nd Ed.» 368 

247. Judgment inter partes*— 

Point decided in former suit. — In a foreclosure suit 
in which A. was plaintiff and B., C., and I), were 
defendants, — Meld that a verdict on the point in issue 
in an ejectment suit in Avhieh C. and 1). wore plain- 
tiffs and A. was defendant, was a bar to the suit. 
Mohidin V. Muhammad Ibeahim 

[1 Had., 245 

Nund Kishobb Singh v. Hubbe Peebhad Mun- 

DUL 13 W. B., M 

248 . Judgment in 

tern. — Decree obtained by fraud.-^Civil Procedure 
Code, 1877, s. 13. •-'Evidence Act, s. 44.— Where a 
decree in a suit has been honestly obtained ivithout 
fraud it cannot be subsequently disputed by the par- 
ties thereto or their privies, or by persons who were 
represented by stich parties. Strangers to the suit 
(i.e., persons neither privies to nor represented bv 
the parties thereto) are not bound by such a decree ft 
it be a decree inter partes ; hut if it be a decree in 
rem and passed by a competent Court, they are bound 
by it and cannot controvert it. Where a decree him 
been obtained by means of the fraud of on© part^ 
against the other, it is binding on parties and privies, 
and on persons represented by the parties, so long gi 
it remains in force, but it may be impeached for 
fraud, and may be set aside if the fraud is proved. 
In the case of judgments in rem the same rule holds 
good with regard to |)ersons who are strangers to the 
suit. Where a decree has been obtained by the fraud 
and collusion of both the parties to the suit, it i« 
liiuding upon the parties. It is also binding upon 
the privies of the jiarties, — except, probably, where 
the collusive fraud has been on a provision of the law 
enacted for the benefit of such privies. But persons 
represented by, but not claiming through, the parties 
to the suit may, in any subsequent proceeding. 
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ItSSS JXTDIC AT A-— continued* 

8. PARTIES — continued, 

(a) Same Pabtieb ob theib Repbbsbntatiteb 
•“^continued. 

Judgment inter continued, 

wlMither 08 plaintiff or defendant, treat the previons 
judf?incnt 80 obtained by fraud and collusion as a mere 
nullity, provided the fraud and collusion be clear- 
ly established. The same rule applies with regard to 
strangers where the previous judgment is a judgment 
in rem. Section 13 of the Civil Procedure Code (Act 
X of 1877) is not exhaustive as to the effect of res 
judicata. It does not deal with the case of judg- 
ments in remt nor with that of parties represented 
by, though not claiming under, the parties to a for- 
mer suit. Qudbre , — As to tho proper constimction of 
•oction 44 of tho Evid(*nce Act. Ahmeduhoy Hubi- 
BBOY V, VUILBEBHOY CaSSTTMBHOY 

[I. Ii. R., 6 Bom., 703 

849, Decree against Hindu wi- 

dow. — Fraud, — Meters i oner , — Upon tho death of JB., 
a Hindu, who was separate from his brother his 
widow G. became life-tenant of his estate, and his 
daughter B, hecA;me entitled to succeed after 0.*s 
death. In 1882 a suit was brought by 8, and O, 
against V, to recover the value of a branch of aman- 
goc tree wrongfully taken by the defendant, and for 
maintenaiH'e of posHOssion over the grove in which 
tho tree was situate. The suit was dismissed, and 
it was decided that B, was not the owner of the grove, 
nor was G, the owner. In 1885 B, brought a suit 
against (?., 8.^ V,f and A , to whom V. had sold some of 
the trees, claiming a declaration of her right and 
p 088 essi(m of the grove, upon tho allegation tliat the 
jiroceediiigs of 1882 were carried on in ctjllusioii hc- 
twetm 8. and G, on the one hand and V. on the other, 
for the pui*pfjse of impropcu’ly preventing her from 
asserting her rights, lleid that if the suit of 1882 
was a genuine suit and was properly contcBtod by the * 
then plaintiffs, though 8, might have hiH?n improper- 
ly joined as plaintiff, any decision then passed against 
G, would be binding ui)on tho present plaintiff, and 
estop her again Jitigatiiig questions which were then 
decided. Ueld, also, that if the plaintiff's specitic alle- 
gation of fraud and collusion in the proceedings of 
1882 were established, and even if the d<H‘ree of 1882 
did dispose of the question now sought to be reopen- 
ed, the decision in that suit wonld not he binding on 
the plaintiff under the circumstances. Katama NaU 
ehiar^s eaite, 9 Moore* s I, A,^ 589 f Adi Deo Narain 
Singh V. Duhharan Singh, L L. M,, 6 All, 532: and 
Sant Kumar v. Deo Saran, I, L, R,, 8 AXL, 365, re- 
ferred to. Saohit V, Budhua Kuab 

£l,Ii,B.,8All„429 

250 , Mevertioners , — 

Mfffct on successors in estate to mdoto of decree 
agaimt her. — Bona fides , — The rule whereby decrees 
ohtaiiUHl against a Hindu widow succeeding to her 
husband's estate as heir are binding by way of res 
judicata^ against all who in the order of succession 
come after her, and in that sense may bo dealt 
with as her representatives, is limited to decrees 
fairly obtained against the widow in a contested and 
ijOnd fide litigation, and would not apply to a com- 


BBS SVlfLC AT A^ continued, 

8. Pa RTI ES — continued, 

(a) Same Pabtibs ob theib Hefbesbntatites 
— continued. 

Decree against Hindu widow^coniinued, 

promise which could scarcely be regarded as on a 
higher footing than an alienation which the widow in 
possession of her husband's divided estate might 
have made, and which the plaintiff distinctly alleged 
had not been fairly obtained. Anund Koer v. Court of 
Wards, L L. R., 6 Calc., 764 ; Nand Kumar v. Uadha 
Kuariy I, L, R., 1 AIL, 282; and Katama Natchiar*a 
case, 9 Moore's I. A., 539, referred to. Also that M.*s 
withdrawal of her suit was not a bar to the suit 
of the plaintiff. Sant Ktjmak v. Deo Saban 

[I. D. R., 8 AH., 866 

261. ..I — Reversioner , — 

Oti her husband's death, a Hindu widow obtained 
possession of his estate as his heir, and, in a suit 
against her for possession thereof by certain persons 
claiming to succeed to the estate as rightful heirs, a 
decree was obtained by them. Held that such 
decree was a bar to a new suit against tliose persons 
by the daughter claiming the estate in succession to 
the widow, the decree having been fairly and pro- 
perly obtained against the widow'. Nand Kttmab v. 
Kadha Kuabi . . 1. Ii. B., 1 AH., 282 

262. Decree in suit by Hindu 

widow. — Reversioners, Suit hy, — Alienation by 
lifeAenant. — Adverse possession. — A daughter suc- 
ceeded to a share of her father’s estate, and transfer- 
retl it in full property by a formal instrument or ikiur- 
nama, dated March 1840, to her granddaughter, ex- 
pressly naming her and treating her as her heiress, 
— the transfer being in the nature of a release, 
reserving maintenance and other advantages to the 
donor. Upon the application of the granddaughter 
before the Collector for the mutation of names ac- 
cording to the terms of the ikrarminia, tho reversioii- 
ors (collateral heirs of tho father) affected to contest 
tho unauthorised nature of the alienation, hut drop- 
I>ed their opposition. In 1857 the diaras, or alluvial 
lands attached to the estate, were perpetually settled 
with the grauddaugliter. The alitmor quarrelled 
with her granddaughter, and in 1857 brought a suit 
against her to set aside the ikrarnaiua, upon the 
ground of the non-performance of a condition subse- 
quent. The plaintiff succeeded in the first Court, 
hut tho judgment w'as reversed (October 1858) on 
appeal to the Zillah Judge. Pending the appeal the 
plaintiff died (February 1858), and the reversioners 
applied to be, and were, admitted as her heirs to con- 
duct the appeal. The granddaughter remained in 
possession from the date of transfer until 1866, when 
she died. In April 1867 the present suit was 
brimght by the surviving reversioner, who claimed to 
he entitled to recover possession of the property by 
right of inheritance from the alienor's father. He 
was one of the reversioners who had been admitted 
to conduct the appeal in the former suit uj>on the 
death of the alienor. Held (on special appeal and 
review*), there had been no adverse jwssessiouj tho 
instrument enured as a transfer of the donor's life- 
interest only; the judgment in the former suit 



( 8047 ) 


DIGEST OF CASES* 


( 6046 ) 


HSiS JUDICATA — cantinued. 

8. PAUTIES — comtinued, 

(tt) Same Pasties os their Hepsessetatites 
— continued. 

Decree in enit by Hindu widow— 

nued, 

brought to set it aside did not bind or alTect the 
reversioners, who in that suit merely represented the 
interest of their predecessors, the life-tenant. Raj 
K UN WAR V, iNDURJIT KUNWAR 

[6 B. D. R., 686 : 18 W. 62 

253. Suit atjainst re- 

mote reversioner , — Subsequent suit for possession hy 
reversioner. — A Hindu w'idow and her sou, the 
then prcHUinptive heir to property elaimtul by the 
widow, obtained a decree against a more remote 
reversionary heir. The son ])redecea8ed his mother, 
and the person against whom tlu* decree had heeii 
obtained bocame the next reversionary heir. Held, 
in a suit for ]>oss(‘HHion liy him, that the dtKtree in the 
previous suit did not operate as a res judicata, llAM 
CUUNHKE POHDAR V. HAUI DAS SeW 

[I. D. B., 9 Calc., 463 

264. Decree against member of 

joint family. — Civil Procedure Code^ lSa9, s, 2 . — 
Former suit hy one of several parties who after- 
wards sue through a receiver, — A previous d<‘cision 
against one iuemlw*r of a family suing to rceover his 
own share of etjrtain property is no bar, un<lor s<H*tiou 
2, Act VJ II of 1850, to a suit by the receiver in the 
nauK! of the wln)]c family to rc<;ov(‘r the w'holo pro- 
perty. JuaouNNATH Pershah Dutt V. Hooo 

[12 W.R.,m 

265. — Decree in suit by manager 

of joint family. — Manager of joint family as re^ 
presentative of other members , — Subsequent suit by 
another member on same cause of action. — A Hindu 
family is regarded as a corponition whoso interests 
are necessarily centred in the manager, the pre- 
sumption l)eirig that the manager is acting for the 
family, unless the contrary is shown. Before the 
introduction of the Civil Procedure Code this was so 
equally with regard to litigation as to other transac- 
tions, and it was not then obligatory, or even custom- 
ary, for a Hindu manager to set forth that he sued 
in a representative character (as now required by 
the Code, section 50), or to add the co-owners as 
parties to the suit (as required by English law). A 
suit, therefore, brought in 185G by the manager of a 
joint Hindu family consisting of himself and the 
plaintiff, and no fraud or collusion being alleged, 
bound the plaintiff, though then a minor, and he could 
not afterwards bring a second suit on the same cause 
of action. Gan Savant Bal Savant v. Narayan 
Dhond Savant . . L D. B., 7 Bom., 407 

266. — — - Decree against manager 

of joint family. — Civil Procedure Code, 1877, s, 
13. — Karnavan of Malabar tarwad. Decree against. 
— A decree against a karnavan of a Malabar tar- 
wa<l, as such, is binding upon the members of that tar- 
wad, though not jiarties to the suit, in the absence of 
fraud or collusion. Explanation 5 of section 13, 
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Civil Procedure Code, is not limited to the case of a 
suit under section 30. The incmhors of a tarwad 
claim timler a karnavan, suing as such, within the 
meaning of explanation 5 of section 13. VARA* 
NAKOT Narayanan Namuubi v, Varanakot Na* 
BAYANAN Namburi . I. L. B., 2 Mad,, 328 

267. Karnavan 

Malabar tarwad, Decree against, — A decree against a 
person who happens to he the karnavan of a Mala- 
bar tarwad is not necessarily binding on the tarwAd 
in the absence of fraud. Kla yacuanjjdathil KoitBX 
Achen V, Kknatumeora Laksumi Amma 

[1. L. B., 6 Mad.. 201 

268. Decree against 

Icarnavan of Malabar tarwad. — Necessary partiem 
to suits against properly of Malabar families.-^ 
Malabar law. — Nambtidri family. Status of. — Civil 
Procedure Code, 1877, s. 18, expl. o, s, 30. — The 
plaintiff, a member of a Malabar Namhndri family, 
sued for certain hind, claiming it as the pvoi>erty 
of his family, the Vadasheri illam. He had been 
dispossessed by the diifendants under a decree de- 
claring th(nr title to tlic land against the plaintiff's 
‘elder brother, who chiimccl it on behalf of the 
Vadasheri ilium. Held that the plaintiff was not 
estopped by the former decree from recovering the 
land. Per Innes, J . — The question wdiethcr a decree 
obtained against the karnavan of a Nayar tarwad or 
of a Nambudri illam in Malabar is binding on the 
family is purely one of procedure. The dictum in 
Varanahot Narayanan Namburi v. Vnranakoi 
Narayanan Namburi, I, L. R., 2 Mad., 328, that 
in the absence of fraud or cxillusion a dc.cree against 
the karnrvan, as such, is binding on the anandra* 
vans of the tarwad, is not warranted by any provisioii 
of the Code of Civil Procedure. Ev«»ry member of 
the tarwad is entitled to be made a party, or to have 
notice under section 30 of the Code- of Civil Pro- 
cedure, in any suit the objtjct of which is to affect 
the tarwad property. Ex[»hiuation 6 of section 13 
of the Code of Civil Procedure docs not refer ta 
bond fide defences, but to bond fide claims, and doe# 
not make a decree binding on a person not a party 
to it where the actual defendant was jointly interest- 
ed with such person in the subject-matter of the 
suit and defended the suit bond fide, Kazir 0azi 
V. Sonamonee Dassee, I. L. JK., 0 Calc., 81, approved* 
Kunnathubii.latii Vasuhevan Nambuhri 
Narayanan Nambuhri . L D. B., 6 MadL, 121 

259. — RJfMofdegren 

on other members though not parties to the suit. — la 
1870 A. sued B. for a pitwo of land, and obtained # 
decree against him in the original suit and appeal, 
Suhsociueiitly, in 1875, C. and D., the nephews or J?., 
brought a suit against A. and J?, for their shares in 
the land, alleging that there was collusion botwoon 
A, and in the previous suit. It was foiuul that 
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C, and 2), and their uncle Jf, had lived together as 
meniWs of uu undivided Hindu family at the time 
of the former suit, and that he {£.) ^van the manager 
of the family and aBHiatod by his nephews, C, and JJ,, 
in defending the former suit. C, and Z). made no 
allegation in their plaint that they w^cre minors at 
the time of the I'onner suit, nor did they assign any 
reason for not asking to have lK‘en made eo-defendants 
in It. Their allegation of eollnaion htd-weeii d. and 
was not proved. Jfeld that the plaintiff’s suit, 
under those circumstaneos, was barred liy the fonner 
suit under swtion 3 of Act VIII of 1860. Jogendro 
Deb Fnrkut v. Funindro Deb Furkut, It B. L, JK., 
244 ; and Maynram Semram v. Jayimnt Pandurang^ 
X, L, 11 ., 5 Bom.t G<^ 7 , note, referred to. NaeATAN 
Gop Habett f>. Pandxteang Ganu 

[I. It. R., 6 Bom., 686 

260. Sale in execu^ 

iion of decree, — Mliakehara law. — A Uenation, 
voluntary and involuntary, by the members of a 
family governed by the Mitakshara law. — A., a 
Hindu gov(‘rne(l hy the Mitakshara law', after the 
attaehmt'ut of a property, jiart of his ancestral estate, 
to which h(i and liis minor son B. were jointly 
entitled as memhers of a joint Hindu family, conveyed 
hy a deed of gift the whole of his interest in the 
ancestral property, inchuling the property under at- 
tachment, to B. Five days after the execution of the 
deed of gif t, the property was sold in execution for the 
decree of the attaching creditor €,, and w'us purchased 
by C, at such sale. Ten days after the sale, A. insti- 
IuUhI proceedings under section 25G of Act VIII of 
1859 to 8«?t it aside on the ground of irregularity. 
These proceedings were afterwards continued in the 
name of A., but virtually on hcluilf of the minor B., 
under the control and direction of the ColU'ctor, who 
had taken charge of his estate, nml appointed a 
manager under Act XL of 1858. These proceedings 
terminated in 1874 liy the application to set aside 
the sale being dismissed, and the sale was therefore 
confirmed, and C, took possession of the property. 
In 1877 a suit ^vas instituted on behalf of B. hy the 
manager apixiintedhy the Collector against C. and A, 
to recover [lossession of the property, on the grounds 
—(1) that when it was sold it was not the property 
of A., the judgment-debtor; and (2) that the pro- 
}K'Hy of a joint Hindu family could not bo sold or 
alienated hy, or taken in (‘xoeution of, a decree 
ivgainst a single member of that family. Meld 
that the fact that the plaintiff, through his guardian, 
had actively intervened in the proceedings under s<*e- 
iiou 366 of Act VIII of 1859, w'as no bar to the in- 
stitution of the present suit on his Iwhalf. Collbc- 
TOE OE MoiiOEVE V. HUEDAI NaEAIN ShAHAI 

[1. D. B., 5 Calc., 426 

S. C. Kubee Peekash Misbke ^ 

5 C. I*. B., 112 
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261. Decree against member of 

joint family as representing minor son. — 

I Alienation made without consent of co-^sharers . — 
i Civil Procedure Code, 1877, s, 13 , — “ Same 'parties,^* 
— a. sold an estate nominally to the minor son of K, 
but ill reality to JST. K. brought a suit in his minor 
son’s name against M., the mortgagee of such estate, 
to redeem the same. JV. set up as a defence to such 
suit that such sale was invalid under Hindu law, as 
such estate was a share of certain undivided j)r(>perty 
of which he w as a eo-sliarer, and had been mode with- 
out his consent. It was finally decided in that suit that 
such estate was a share of sucli undivided property and 
not the separate ])roperty of G., and that such sale was 
invalid, having been made without the consent of N., 
a co-sliarer of such undivided property. Q. snbse- 
qnently redeemed sucL estate, and having done so, 
sold it a second time to K. N. thereupon sued K. to 
set aside such sale on the san 
w'liieh he had defended the former suit. Held that 
the issue in sui'h suit whether such estate was a 
share of undivided projxTty or the separate property 
of Q. was res judicata, inasmuch as K., though not 
in name, yet in fact, was a ‘‘party” to the former 
suit in which such issue was raised and finally de- 
cided. Khub Ceand t), Narain Sinoh 

[I. I.. R., 8 AIL, 812 

262. Dismissal of former suit to 

have property declared Subsequent suit 

for partition . — WHiere a plaintiff’s claim to have a 
property declared ijnialee had been dismissed in a for- 
mer suit, his suit for a partition of the same property 
was held to he barred against a defendant wlio Inid 
been a party to that suit, as well as against defendants 
who were not in possession. BESiiAitUTOOLLAn v. 

Ajoo 14W. B„195 

263. Suit against defendants 

as principals.— CVfn/ Procedure Code, 1869, s. 2. 
^ Subsequent suit against them as agents. — A pre- 
vious suit in which the plaintiff elected to sue the 
defeudauts as principals, bars a second suit on the 
same contract in which the defendants are charged 
as responsible agemts under a trade usuage. Det- 
EAV Keisuna V, Habambhai 

[I. L. R., 1 Bom., 87 

264. Suit not between same 

parties. — Held, on the facts, suit not barred by sec- 
tion 2, Act V III of 1859, not being between the same 
parties. Umes Chandra Roy ». Nabtn Ceandra 

. . . 6 B. Xi. B., 327, note 

S. C. WooKBSH Chendee Roy V. Nobin Chen- 
bee Mozoombae . . 10 W, R., 457 

Abbool Geefooe Khan Chowdhey v. Golam 
Nejuf .... 16W. B., 298 

266. Decision as to 

validity of will. — N. died in 18t>5, leaving two sons, 
N, and G. M. took possession of the property of S, 
under a will alleged by her to have been caecuted by 
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8. In 1807 O. brouja^lit liis anit, as one of tlie heirs 
of S.f to set aside the will, and made his brother N, 
a co-defendant. The Principal Snddcr Ainecn dis- 
missed the suit, finding' on the evidence that the will 
was g-enuine. In 1809 iV^. brought this suit for his 
share as Innr of 8. against M. The first Court found 
that the will was a forgery, and gave the plaintiff a 
decree. On a})peal, the judge htdd that N.'x claim 
was barred by the decision in the former suit brought 
l)y his brother, and reversed the decision of the first 
Court. Held, on 8}>ecial appeal, that it was not bar- 
red hy the finding of the Court in suit, as AT, 
was no party to that suit, and he could not in any 
manner have, availed himself of a decree in that suit 
to eubuTc a claim to liis share. Nabin ChaNPEA 
Mazumbae V. Mueta 8uni)aiii Debt 

[7 B. li, B., Ap., 88 : 16 W. B., 309 

266. Former suits on 

ikrar between several parties, — Fiv<*. brothers, A,, 
Ji., C., D., and F., executed an ikrar, hy which 
talook N. and others wore to remain in tlu'ir posses- 
sion, and undoj* the management of A, On refusal 
to give his brothers flicir shares of the profits, they 
sued soparati'ly and obtained decrees against him for 
the amount due to them. In a suit hy A,'s s<m 
against Ji, for the sfnns which his father was com- 
jx'lled under the ikrar to pay his oilier brothcirs, on 
the allegation that JS. alone w'as in possession of 
talook N.and appropriated the rents wrongfully, — 
Held that the* suit was not barred by the former 
suits under the ikrar, except so far as JtJs share in 
talook N. was concerned. Khbtteo Nath Dky v, 
Gossaih Doss Dey • , .7 W. B*, 188 i 

267. Decree declaring imparti- 

bility. — Subsequent suit for partition, — The jdain- 
tiffs, inirasidars of a village, held on })ungavHly 
tenure, sued their co-mirasidars, the owners of the 
remaining shares, and others, occnj)ants of land in the 
village, for a partition of the common lands of the 
village and an allotment to the iilaintiffs of specific 
parts thereof proportionate to the shares which they 
represented. In a former suit, to which all the present 
mira8idar.s were ))artic8, cither actually or as privies 
t-o those through whom they claim, it was decided 
that no right existed in any individusl shareholder of 
the village to have allowed to him a distinct portion 
of the common lands in proportion to his share or 
shares. Held that the fonner decree declaring the 
imi>artihility of tlie common land of the village was 
conclusive in the present suit between the present 
shareholders upon the same question of right. Stta- 
BAMAIYAE D. ALAGIEY ItBE . . 4 MECL, 286 

268. — Decree in suit to establish 

right. — Subsequent suit for possession.'^ Civil Pro- 
cedure Code, ISiW, s, 2, — Suit between same parties, 
— The plaintiff sued to recover possession of certain 
houses and grounds as belonging if) his zemiiidari, 
setting forth that the premises in question had been 
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occupied by his paternal grandmother, on whose 
death the defendants had taken wrongful ))O 8 S 08 sioii. 
The defendants claimed to bo legally entitled to the 
premises in question, and contended that the plain* 
tiff’s suit was barred under section 2, Act Vlll of 
1869, by reason that the plaintiff had already, during 
his grandmother’s lifetime, brought a suit agjdnst 
her and the defendant’s fatlicr, as a co-defendant, to 
establish his right to the same premises, which suit 
bad been dismissed. The deftmdants also pleaded 
limitation. It appeared that in the former suit ibe 
relief sought by the plaintiff ivns substantially to 
restrain his grandmother from nets of waste in aUcii* 
ating 2 >roperty which had belonged to her deceased 
hushantl i»y assigning it to her co-dofendant ; but 
that, US regards the )>ro}>orty now claimed, although 
it was mentioned in the plaint, no eliarge had been 
made that she had assigned it, or intendwl to assign 
it, to her eo-defet)dant, nor any allegation to show 
that the eo-defendant had any interest in it. Meld, 
reversing tli<‘ deeisious of the lower Courts, that, 
under the circumstances, the decision in the former 
suit was not a decision in a suit hetneen the same 
parties, or parties under whom th(*y claimed, and that 
the cause f)f action in the present suit was not do- 
termined in the fonn(*r suit. Held, also, that the 
defendant’s 2 )lea of limitation could not be deter- 
mined without a finding as to whether the plaintiff’s 
grandmoiber, who died within the period of limita- 
tion, had held the premises with the plaintiff’s leave, 
or us a trespasBcu'. Zamindae oe Pittapueam v. 
Peopeiktoes op Kolawka 

[I. D. B., 2 

L. B., 6 I. A., 200 

8. C. TUma Kao d. Stteiya Kao . 8 C. L. B,, 266 

Reversing the decision of the High Court in Kama 
Kao V, 8 UR 1 YA Kao . . I. £. B., 1 Mad., 84 

269. Decree in suit by first 

mortgagee for sale of mortgaged property.— 

Second mortgntjee not made a party, — Subsequent 
suit hy second mortgagee on moT*gane.-~^Civtl Proce* 
dure Code, JSS2, s. 18 , — Meaning of between partie9 
under whom they or any of them claim ,*’ — Upon the 
death of G., a Mahomedan, his estate whs divisible into 
eight shares, two of wliielj devolved upon his son, A., 
one upon each of his five daughters, and one upon 
his widow, JJ, The name of B. only whh recorded in 
the revenue nigisters iu respr^ct of the zemtudari 
jjroperty left hy G. In 1876 A. and Ji. gave to X a 
deed of simi*lc mortgage of 2| hiswns out of a B* 
hiswas share of a village iiie1ud(?d in the said yiroperty. 
In 1878 A. nmi B, gave to S. a deed of simple mort- 
gage of the f) hiswas, which were described in tlie 
deed ns the widow’s “own” property. In 1882 X 
obtained a difcree upon his mortgage for the sale of 
the mortgaged property, and it was put up for sale 
and purchased by X. himself in Janaarj’ 188*1 In 
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Fobruury and jN«vciriber 1884 the daughters of G, 
obtaiiu^d ex parte decraes aj^aiust A, and il. in «nits 
brotjgiit by tlim to recover Uioir shares by inherit- 
ance in the 5 biswas. In 1885 5. brought a suit 
up(m his mortgage of 1878, claiming the amount due 
thereon and the sale of the whole 5 biswas. To this 
aiiit he made defendants A, and ih, Q*h daughters, and 
AT., alleging that i\m decrees of February andNovem- 
l)cr 1884 wcjre frniidnleutly and colluMively obtained ; 
and as to tin*, nuctioii sale of January 1884, tliat the 
24 hiaw'as were sold subject to his mortgage, he not 
having been made a parly to tbe suit brought by AT. 
upon tbe deed of 1870, ainl tlierefore not being 
bound by any of tbe proceedings taken tln‘reiii or 
oonseqiieiit thereto. On behalf of the daughters it 
Wfis cont<‘nded (inter alia) tliat the decrees obtained 
by them ag^ainst A, and H. in February 1884 were 
condnsivo, by waiy of re/t judicata, against the 
plaintiff, win), ns mortgagee from A. and Ji,, claimed 
under a tith* derived from them. Jleld that, there 
being no evid(*nce to show that the doerei's of Feb- 
ruary and November 1884 were fraudulently and 
collusively obtained, the Court of first instance was 
right in exempting the shares of the daughters from 
the lien sought to he enforced by the plaintiff; and 
that, inasmuch as the deed of 187(» was prior in date 
to the plaiivtitV’s deed of 1878, and there wuis no 
allegation of fraud or eollusiou in regard to it, tbe 
decree Jiiid sale in euf orcein cut of the former deed 
would defeat the rights of the jilaintiff mulor tbe 
latti'r. Khuh Chand v. Kalian Dux, J. L, It., 2 AIL, 
240 ; and AU JJa.mn v, Dhirja, I. L. It., 4 All., olS, 
njfernal to. Maiimood, J. — The decrees of 

February and November 1884 diil not oiierate as 
res judicata against f.he j)laintifl*, inasniucli as a 
mortgagee cannot be bound by a decision relating to 
the mortgaged property in a suit instituted after his 
mortgage, and to wliich ho w'as not a party. After 
a mortgage has bt‘en duly created, the mortgagor, in 
whom the equity of redemption is vested, no longer 
possesses any such estate as would entitle him to 
represent the rights and interests of the mortgagee 
in a Hubseipitmt litigation, so as to render tlie result | 
of such litigation himliug upon and;coneluHive against 
Rueh mortgagee. The i>laintitl' in the present srit 
eould not he treated as a party rlaimimj under his 
mortgagors, within tlie meaning of section 13 of tbe 
Civil l’roct‘dure Code, and that section must be 
interpreted as if, lifter the, woihIs “ uuder w'hom they 
Or any t)f them elaim,’* the words “ by a title arising 
Biibaequently to the eominencennmt of tbe former 
suit” bad been inserted. Buma Sahu v. Jeonarain 
Lull, 3 Ji. L. It., A, C., 407 : 12 W. It., 302; and Bo- 
mmahe v. Koylask Ckunder Dei/, I. i. It.* 

'r„ 692, referred to. Outram v. Moracood, 3 Kast., 
346 ; Jlouknntnalh Chafierjee v. Ameeroonissa Kha- 
toon, 2 It, 191; Katama Katcbiar v. Moottoo 
Vijapa Jinqanadha. 9 ]lloore\\ I. A., 639 ; and ftam 
• iSein V, Drosunno Coomar Hein, IF, 1S64, 
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Decree in suit by first mortgagee for sale 
of mortgaged property— 

376, distinguished. The principles of the rule 
res judicata, as part of the law of civil procedure 
I jiropcrly so called, and those of the rule of estoppel, 
as ]>art of the law ot evidence, explained and distin- 
guished. SiTA ItAM V. Amis Beg am 

[I. D. R., 8 All., 324 

270. Dlegitimacy, Question of.— 

Execution of decree. — Act XXlll of 1801, s. 11 . — 
The questions which, under section 11, Act XXIII of 
18G1, may he determined by a Court executing a 
d(!cree, must bo bidweeii parties to the suit in ivhich 
the decree w’as passed, and must relate to tin*, I’xecu- 
tion of the. decree. A person who was not on the re- 
cord when the decree w'as made does not eonstitute 
himself a party to the suit by ai)plying for execution, 
and a (jiicstiou as to liis legitimaiy is, consequently, 
not one vvliieb tbe Court exec'utiiig tbe decree is 
competent to (‘ntertain. A declaration by a Ck)nrt 
in execution proceedings, that a person not a party 
to the suit applying for execution is legitimate, since 
it is made without juTisdiciion, cannot, uiuler section 
2, Act VI 11 of 1851), be pleaded as a bar to a regular 
suit in wliieb it is sought to establish tbe illegitiinaey 
of tbe u])i)lieant. Auiduenissa Kuatun v. Amir- 
ENNISSA Kmatun . . I. L. E., 2 C«lc., 327 

[L. B., 4 I. A., 66 

271. — 3ults in riqht of 

inheritance, — Af., in 1800, brought a suit against A., 
her sou S,, B., and C’., who, like her, all claimed a right 
to inherit the estate of K., deeeas(>d, for her share by 
inlieritunce in A'.\y estate, alleging that slie had been 
lawfully inarriiid to him. She only denied A!s right 
to inherit, who claimed as K.^s adopted son ; admitting 
the right of S., who claimed as her lawful son by K., 
and that of B. and C., who claimed as wife and daugh- 
ter respectively of A'. supported his mother's claim. 
A., J?.,aud C. denieil that M. laid been law fully married 
to A'., and allegi'd that S, was tbe son of M., not by 
K., but by another person. It w-as decided in that .suit 
that M. bad been law'fully married to K. ; that 8. w-as 
the lawful son of K. by M . ; and that A. was not the 
adopted son of In 1880 8, sued A. for jH)ssessiou 
of 6V.y share in such estate, C. having died, claiming as 
C.h step-brother and heir. A . set up a.s a defence that 
A/, was not A'.'.v w’ ife, nor was .S'. A'.’.v son. Keid that, 
iimsnnieh as, although in llu* former suit A. and 8. 
stooil tog(*ther in the same array, they were hi fact 
opjiosed to each olher, 8. being on tin* siile and sup- 
pm-ting the ease of his mother, and A. being tbe true 
defendant, such suit avus one between tin? same par- 
ties as the second, and the matter of .S\’,y legitimacy 
having lH»eu raised and finally decided in tbe former 
suit by a competent Court, was res judicata and 
could not be again raised in the second suit. SaA- 
DAL Khan V , Amin-cxla Kjiak 

[I, In R., 4 Aa, 92 
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— continffhii. 

272. Party as representative. 

— CVw/7 Procedure Code, lb77j ss. i.5, In 1872 

A, brought a suit on a mortgage against the mort- 
gagor, a llinclii widow, who died pending the suit. 
A. then applied that tho suit should he revived 
against B. as tlio representative of the defendant. 

A. (lenied that he was such representative, hut tlie 
Judge refused to go into the (piostiou, made Ji. a 
party, and gave A. a deeree for tin* sale of the mort- 
gaged proj)erty. B. subsequently brought a suit to 
have it declared, inter alia, that the inortgagt* and 
de<!ree only eoverod the widow's life -interest. Held 
that the suit was not barred either as res Judicata 
or under tlu^ provisions of section 241' of the Code of 
Civil I’roeedure. Kanai LaLL KuAN v. Sasui 
liiiuboN Biswas 

[L Ii. K., 6 Calc., 777 : 8 C. L. B., 117 

273. Mortgage.-- 

Purchaser of mortgagor's interest. — Sale in exe- 
cution of dectee. — Omission to revive suit. — A 
iiiorlgHget) brought a suit on his mortgage against 
his mortgagor and against .4., a person who had pur- 
chas(jd tlu* right, title, and interest of the mortgagor 
ill execution of a money-deeree obtained against him 
8ul)se<]uentiy to the mortgagt^. JVmiing (he mort- 
gage-suit, and before deen-e, A. died, luit the suit 
was not revived against his representutivi's. The 
usual mortgage-deciH'e was passed in favour of the 
mortgagee, wlio, iu <-xeeutiou tlu-reid, sold a jxirtion 
of the mortgaged pr<»]>erty to B. In a suit brought 
by B. against t he reju'osentatives of A. for the }>ro- 
perty purchased and for gimoral relief, — Held that 
tlie decree in the mortgage-suit was not bimliug on 
tlie representatives of A . ; nor, under the ]>rovisions 
of Act V'^JJI of 1851), did the lailure to revive such 
mortgage-suit jirevent Ii. from bringing the second 
suit against A7 s rejiresentatives. BepinbeuauI 

BuifDOrADUSTA V. BUOJOIJATU MooKllOrADVA 

[I. D. E., 8 Calc., 367 

274. '■ ' - Suit for eject- 

ment, — Lessor end lessee , — An ejectment suit 1>y 

B. 's tenant against the defendant having been dis- 
misst‘d, a si‘coud ejeetmeut suit was 8ubse<juently, 
after B.^s dtxith, brought in res]>eet of the same land 
against the defendant liy the successor iu title of B, 
Held that, inasmuch as a lessor laiiinot he consi- 
dered as claiiiiing under his own lessee, the princi- 
ple of res judicata did not apply. KAMiiitUMO 
CUUCUKKliUTir V. Bunsi Kurmokak 

[11 C. D. K., 122 

275. Former decree declaring 

status of occupiers of holding.— not be- 
tween same parties . — An attein])t having formerly, 
on the cessation of the servici-s reudered by some 
pal ki- bearers, been made to oust them from certain 
i hakraii lands which they had held for many years, 
nndwhicli they had claimed to hold rent-free for the 
future; and it having been lield on that occasion 
tljat though theirs was not a rent-free tenure or an 
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8. PARTIES — CO 

(a) Same Parxihs or tukir Recresentatitk® 
— continued. 

Former decree declaring status of ooou* 
piers of holding—cowi'/aMcii. 

uninU'rrujitcd tenure from the time of the dcccTini&l 
settlement, yet they had clearly acquired a right of 
occupancy, — Held, on a suit being brought by the 
zemindar against tbi^ same bcanu's for recovery of 
rout, that, Mthougli the former suit had not been 
brought by tlu‘ zeiniiular personally, hut by the ]>er- 
sons to wlumi he had attempted to transfer th<i lands, 
yet the delusion in that suit clearly established* as 
between the zemindar and tlu; ])alki- hearers, u rela- 
tion of landlord and tenant, whieli emjiowered him 
to recover arrears of rent from them. 8UROOP 
Sirdar v. Beer Cuunder MAMiRiirA 

[26 W. R., 370 

276. Suits between represent- 

stives. — Document fauna conclusive . — Where A* 
sued li. for moneys alleged to he due under certain 
documouts, and Ii. pleaded that thi‘ demands had 
been inelmlod in a settlement of aeeouuts, emhotlled 
in a doeiiment whi<*h he s(‘t forth iu his answer, and 
the suit was dismissed, on the ground that being 
inelmled iu tlni settlement the demainls no longoi* 
I'xisled as causes of act ion,— 7/c/d that A *8 repro- 
sentative was not est()p[»ed from disputing the docu- 
ment iu a subKe([uent action hrouglit by him against 
the representative of B. Masimore v. Laws, 5 Bing. 
N., C\ 444, concurred in. Tirumala Bait Saiitb 
PiNUxLA Bdnkara Had . .1 Mad,, 312 

277. Purchaser from party to 

suit. — Civil Procedure Code, iHSit, s. 38 . — Vendor 
and purchaser. — Purchase pendenle lite, — Certain 
]»er 80 us, claiming by right of iuh(*.ritancc to C\, Mued 
B., A^, A., K„ and otliers for posseshion of certain 
iimnoveuble property, and, on a]))iea! to tlie IJigh 
Court in August 187(>, their elaiiii ivus deereoJ in 
full. In Mie course of the litigation w'hieh ended in 
that deeree, Z. pun‘hase(l eerlain immoviuilile pro- 
])erty from B., N., ami K. Z. was Hiilisequently 
dispossessed of such projiorty in exe.eution of tlio 
deeree of August 187G. He therenjion sued tho 
holders of that decree for possession of the same, 
alleging tliat Ids vendors had inheriteil it from.//.; 
that the (igun*s {)f tlie total of CIs property given 
in the jdaiut in the former suit ivf>re erroneous; that 
the property uow in suit was not affected by that 
decree, and that he hud been inipro])erly disjxiMHessed 
of it. It ujipcand tliat tlmrc wa.s iu fact a mistake 
ill the total of the extent of C's ))ro])erty tm stated 
ill the jihiiiit in the. former suit. Held that the 
plaintiff having jnirehased pendente lite was bound 
by the decree of the Iligli Court against the )>ersou8 
through whom he elainud ; that the claim in the 
former suit having been decreed in full, the property 
uow ill suit was tlien decreed to the present defend- 
ants; and that the claim t>f tiie plaintiff to go behind 
that deeree could not l>c entertained. IIttrm SfNail 
V. Zackj Lal . . X. D. R,, 6 AIL, 506 

278. Suit by son not claiming 

through his father.—* C/a/Z to Hindu widoto.-^ 
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8. PARtlES—cofthniwti, 

{a) SAMB PaBTIBS OE THBIE REjPBBSENTATITES 
— continued. 

Suit by son not claiming through his 
father — continued. 

Separate property. — (7., a Hindu Bubjoet to the • 
MiUkshara law, died leavinpf a widow, R., but no 
issue. In his lifetime he hatl transferred to R. by 
yifi raouzah li., a portion of his real estate. After 
his death, J. and P., his brothers, sued JK. for the 
possession of C*9 real estates on the ground that it 
was ancestral pro])erty. 'lliis suit was dismissed, it 
being held by the Sudder Court that C/s real estate 
was separate proptirty, to which his widow would Ixj 
entitled to suixeed by iuhoritaiicc. Tluj Sadder 
Court det<^rinined that R, had atiquired mouzah R. by 
gift from C., and that R. took under the gift a Iift‘- 
hitcrest in tiic [)roj)(M*ty only. J. and P. having died, 
if.inade a gift of monzali li. to her agent as a reward 
for his faithful services. JV"., the son of «/., sued as 
the heir of his uncle C., to set aside this gift to the 
agent as illegal. Held that the dticisiou in the 
former suit did not make the question as to the 
interest R, took under the gift from her husband 
res judirataf inasmiieh as iV. did not claim through 
his father when Buitig as heir to his uncle. Runi 
Naeain 8iNau V. liup Kuab 

[I.Ii.R.aAU., 734 

Bepresentation of the es- 
tate of a Hindu talookdar by his widow in 
a suit for the succession. I of 1869.— Act 
'f JSJ'Of e, 2o. — IsHiioH substantially the same 
as those raised in the present suit, relating to the suc- 
oessiou to a talookdari estate, had been decided in a 
former suit, in wdiich an ord<*r of Her Majesty in 
Council dtudared wlio had the right to succeed. Held 
that a claimant, whose interest was such as would vest 
in him only upon the death of the widow^ of the last 
talookdar, was bound by the order ao made, on the 
gt'ouud that he was pri\y to the fonnoj* suit, the whole 
estate, for the j)uri.>osc of reproseiiliug it, bidng vested 
in the wddow’, who was a party to that suit. Katama 
H'atekiar v. The Raja of Shxvagunyay 9 Moore's l.A.^ 
referred to and followed. That order deelarinl 
that a will made by the lost talookdar, where- 
by a power to appoint a successor in the tahn^k- 
dari had been given to the wddow, had been revoked, 
and doti^rmined the right to succeed as upon an in- 
t<^8tac*y. The ixrson whom the widow had appoint- 
ed by her will, now contending that he was not 
bound by the order, having been, when the former 
suit was instituted, a minor, without any duly ap- 
poiutiHl guardian, it W’as held that, whether he had, 
or had not, by acts after attaining full age (having 
Ixen nominally a party), become estopj)ed from set- 
ting up the al>ove, he w'as, at all events, bound by 
the onler ; on the ground that the wddow, holding 
an estate at least as large as that of the Hindu widow 
in her husbaud’s property, was the full representa- 
tive of the <‘»tate in the former suit; the appoint- 
ment made by her Ixiug such m would operate only 
on her death. Held also that, although a manager 
of the cBtate had been appointed under the provi- 
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( a ) Same Paeties ob theie Repeesentativeb 

— continue ' 

Bepresentation of the estate of a Hindu 
talookdar by his widow in a suit for 
the succession — continued, 

fiions of Act XXIV of 1870 (the Oudh Tal(X)kdar8’ 
Relief Act), but had not been made a party to the 
suit, this omission did not, under section z5, affect 
the validity of the decree between the parties, 
Pbbtabnahain SiNon v, Trtlokinath Sinoh 
[I. L. B., 11 Calc., 186; li. B.,11 1. A., 197 

280. Benami proceedings. — 

Decision in former suit. — In execution of a decree 
of the Revenue Court in a suit brought by K. for 
arrears of rent of a certain putni, the putni was put 
up for sale and imrehased in the name of Q, The 
rent having again fallen into arrear, K. took pro- 
oeedings.against under Bengal Regulation Vlll of 
1819 for tiie sale of the putni, but the arrears having 
been paid the putni was not sold. In a suit for urriiars 
of rent of the same putni subsequently brought by AT. 
against Q., P., and B, (the wife of P.) jointly, on 
the allegation that the putni had been purchased by 
G, benami for P. and B.,—Held that the suit was 
not barred by the former proceedings instituted by 
K. against Q, under Kogiilation Vlll of 1819. Pro- 
BONNO COOMAR PaL ChOWDRY V, KOTLASH ChUNDBE 

Pal Chowlhrt . B. Ij. B., Sup. VoL, 769 : 
2 Ind. Jur., N. S. 327: 8 W, R., 428 

281. • — — Suit for con<- 

Jirmation of possession and declaration of title , — 

A. brought a suit for a debt against B., obtained a 
decree, and attached certain land in execution. C, 
intervened, claiming the property as his ; but, on the 
28th March 18d8 liis claim was disallowed, on the 
ground that in two suits previously brought against 
C, and others for possession of the same property, on 
tho 30th l)e('emher 18H3, by X and 1\, whose in- 
terest had, pending the suit, been purcluised by J?., 
it hud been decrend that the land belonged to B, 
The decrees in these suits were dated 13Ui and l9tU 
Janimry 1801; they were in favour of B., and ran in 
his name alone. C, had purchased a moiety of tho 
property at an auction sale on the 7th March 1859; 
X. and y. claimed uiuhii* a pre-existing mortgage 
over the same ))j’opevty, the e(iuity of redem}>tion 
under wdiicli had Ixicn foroclosiHl. C. now brought a 
suit against A, an<l B, for conhrmatiou of his ]K)8se8- 
sion and a declarat ion of his tith? to the ])roperty. 
He alleged that B. was his servant, and had })urc based 
the int(*re8t of X. and 1'. in the property benami 
for him ; that ho (C) had made the purchase with 
his own money in the name of B. ; that the suits 
origiujUly brought by X and I', had really Ix^en com- 
promised ; that while the decrees of the 13th and 19th 
January 1804 w'orc nominally in favour of P., tliey 
were really in his (C.V) favour; and that the sxiit 
brought by X and 1’". had Ik^oii allowed to proceed in 

B. 's name, in order that C.’j! title might be strength- 
ened by a decree in his favour, JB, being only no- 
minally the decree-holder. C, also stated that, since 
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(a) SAMH PaETIBS OE THKIE liBrEBSBNTATITES 
— continued, 

Benami prooeediiigs-~co»^«ntte<i. 
his purchase on 7tli March 1850, he had always been 
in possession, and he dated his cause of action from 
tile 28th March 18(.I8, when his claim to the pro- 
perty which had been attached by A. in liis suit 
against B. Was disallowed. The Subordinate Judge 
gave a dec.ree in favour of the plaintiff C. B. alone 
appealed to the High Court. Jield that C., not hav- 
ing been disturbed in his possession, and seeking a 
declaration of his title only ami no relief, should have 
stated clearly ami jireeisely what that title was ; that 
as against A.y who had not a]»pealed, the decision of 
the 8ubordiimte Judge was tinal; that as between B. 
and C. the matter was rem adjudicaia ; that C. could 
not go behind the decrees of the 13th and 10th Jan- 
uary 1804 whicli had bi‘cn jiassed in favour of B., 
and shoW that tlie purchase by B. and subseijucnt 
decrees were really benami for C., and in hi.s favour. 
Hhav/abal Singh v. Kajkkdea Pjiatap Sajioy 

L6 B. L. B., 321 : 13 W. R., 167 

282. Suit for share of estate of 

lAahomedail. — Lien for dower. — A Maliomedan 
dieui, leaving among others a widow and a sister I’uti- 
tled to shares in his estate. Tlu; widow got p()sscssion 
of the wliole. The sister died, and after her death 
her husband, on behalf of himself and gruudsou, sued 
the widow to obtain tin* shares to which ihe deceased 
sister w^as entitled, and obtained a decree for pay- 
ment of tlie same, after satisfaetioii of the widow^s 
lien for dowiu*, in certain proportions to himself and 
grandson. The husbamrs interest in the decree was 
subsequently contiscaled by (iovemment for having 
taken part with the. enemy in the Mutiny. He siib- 
hetpiently died leaving liis grandson. The widow 
<lied during the Mutiny, and lier brother was put into 
possession of the property by tlui Goveruuient as her 
heir, Tlic grandson now siu'd tlie widow’s brother to 
rec'over liis owui and his grandfather’s share, alleging 
that tlie lien for dowi'r ha-d been satistied. Held, 
the suit was not barred by Act VI 11 of 1859, section 
2. Mahomed Ameenooden Kuan v, Mozufpbe 
II ossBiN Khan 

[6 B. Jj. B., 670 : 14 W. B., P. C., 6 

{h) Inteevenobb. 

283. Intervenor added in for- 

mer suit. — Suit againat other parties. —A suit to 
rttcover possessiou of land, on the ground of jmr- 
cliase from the admitted owners, is not barred }>y 
Act VI 11 of 1859, .section 2, simply because plaintiff’s 
claim as against the same defendant was dismissed 
in a former suit in wdiicli he (defendant) appeared as 
an intervenor. Tukhba v, Deo Naeain 8ingh 

[24 W. B., 248 

284. - - JReservntion of 

intercenor^s rights . — Citil Procedure Code, 1859, 
*. 2. — In a former suit tigainst a party and his 
vendor, in which an intervenor w'as mode a defendant. 


RES 

(5) Inteevenobb— 

Intervenor added in former suit— 
nued. 

plaintiffs obtained a decree with a reservation of in- 
terveiior s rights, Tlie decree w’as not a res adjx .,, 
cata in a subsequent suit by a purchaser from the 
intervenor against the saiil vendee, the reservation 
being a mere obiter dictum, bUBKU An v. Nittya- 
HHND Doss . . . . 6 w. R., aav 

286. 

— Bnjoyment of and receipt of rent. Proof of.^ 
Plaintiff sued for rent of land aileged to be a 3 annas 
16 gundalis share held hv him on a delimjd right. De- 
fendant admitted the eiaim. An intervenor appear- 
ed, alleging that the land was situate in the 7 aunas 
share of the talook, and that he had purchased 
3 annas 15 gundalis of this share, for which a decree 
had been given to him, and that ho held it as a Joint 
coiiareeuer. Seld that as the dccn*ti did not state 
jiateutly the subject-matter to be that of this suit, 
the priueiplc laid dow-n in the case of Spud Ahmed 
Jieza, 5th August 1865, did m>tap]>ly ; and that as 
it did not clearly adjudicate against the plaintiff*s 
right, the principle laid down in the case of Tarinee 
V. Bamundoss Moakhef, 1 IP. H./ddl, had no bearing. 
Accordingly the intervenor was liound to show actual 
and bond fide receipt of rent as required by seetion 77, 
Act X of 1859. Guguk Chundke Chttckkebutty 

. iiw.B.,ei 

288. — — Civil Procedure 

Code, 1859, 2. — Suit for rent. — A. sued B. and C, 

in the Civil Court to recover posst'ssion of Ci'rtaiu 
lands, of whieli he alleged that they liad dispossessed 
him, under a decree obtained by them in a suit in 
which ho had ])reviou8ly sued B. in tlie Civil Court, 
before Act X of 1859 had been passed, for rimt, in 
which suit C. had been added as a party, ami had 
proved his tith‘ to the lands against A. Held that 
A.\s suit must fail, on the ground that it involved a 
material issue of fae4 whieli liad already het‘U deter- 
mined by a (’ourt of coiieuiTont jurisdiction iu tho 
fonrier suit, w'hii’li was between the same })arties, ami 
which issue disposi'd of ihe pre.seiit suit. CllOWDUAEl 
Nileantu Peahaj) Singh v, Dignarayan Singh 
[1 B. Iu, B., A. C., 30 : 10 W. B., 76 

287. Judgment in suit 

for rent. — In u suit by plaintiff for arrears of rant 
against one set of tenants diifcndant intervened, 
claiming a moiety of the wliole estate. Jlis claim 
was dismissed in lln* lowin’ Courts, ami tlie <‘aso camo 
up on special appeal. Minin while plaintiff brought 
suits against aiudlier set of tenants on the same 
estate, iu which defendant again intervened on the 
same ground as before. Jfeld that the decision in 
the former 8(*t of cases, unless and until set aside in 
s]>ccial appeal, was binding on the intervenor, even 
though tlie estate wa.s of such value that the Conrt 
which passed the decrees in the nmt suits would not 
have jurisdiction to try the title which was in dis- 
pute. Pean Naih Sandyaii V, Ham Coomae 8ak- 
DYAL 2 C« L, B.» 33 
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288* Citnl Procedure 

Code, 1H59, s. 2. — Suit for rent. — The }>laintiff8 
brought tins suit to esiubUsb, as aj^ainst the defend, 
nuts, their title to certain land in the occupation of a 
tenant. In a previous suit instituted hy one of the 
pre^seut defendants against the tenant for rent* one of 
tile present plaititiifs ( represent injj^ the ri^dit now 
churned by all of them) intervened us a defendant, 
on the j?round that he was th(^ person entitled to the 
rent, and faihd to establish his claim. Held, 
following; the Full iieuch case of Jlurri Sunker 
Mookerjee v. MuHaram Patro, 13 It. L. It., 23H, 
that the- jjlaintilTs in tliis siiit wen* barred by the 
jndji^inent in the fonmn* suit. When once it is made 
clear that the Holf-samc ri^dit and title is suhstan. 
tially in issue in two suit.s, Ukj precise fc>rm m 
which citlier suit was brou^’lit, or the fnct that the 
plftintitf in tin? one casti was the didendant in the 
other, becomes immaterial. (ioiJlNJ) Cli UJ^UKii KooN- 
I>00 ». 'J’AKTTOliT ClUJKDKIl llOSH 

LI. D. K., 3 Calc.. 146 : 1 C. L. B*. 35 

289. It iff his under 

jpnrtUion under Jtanrj. Iteg. XIX of IHOG.-^ Suit for 
arrears of rent.^A. sued P. to 4'Hta.blish his rig^hta 
of possession to certain lands allottinl l»im under a 
butwara iuad(‘ in neeordunco with the provisions of 
Kojfuhition XIX of IHUG. In a previous suit hy It. 
instituted after iho, hutwara apimst a tenant for 
arrears of rent due for a portion of the lands now in 
dispuU;, A. intervi'ned ami was made a defendjuit on 
the sole ground that he was the person entitled to 
the rent, hut failed to I'stahlish his claim. Held, fol- 
lowing the Full llencli ease of (Jobind Ch under 
Soondoo V. Tirnek Chunder Bose, I. L. It., 3 Calc., 
145, that A.*s ))reHent. suit was barred hy the judg. 
incut in tin* former suit, Hi!M 0 LA 800 M)ifuv ciiow- 
DHBAIJf t). rUJiCUANUN CUOWDIIUY 

[I. L. K., 3 Calc., 705 

290* liighfs as be- 

iwemi original defendant and interrenors. — Suit fur 
possession.-- WUcYO a plaintiff claimed etTlaiu pro- 
perty, and two persons inUu•^■one«l and were allowed 
to put in t-Ueir <*laim to a portion of it, which claim, 
at the hearing, the iiitervenors. however, refrained 
from pressing, and the suit was decided iii favour of 
the plaintiff, the original d(‘i’endant. alone aj»pe.al- 
uig (uusueeessfully) against the decree, — Held that it 
was not open bo the intervenors to institute any 
fresh pi'(U*eeding8 to oht.ain tin* property against the 
original defendant, the decree in the suit in wiiieh 
they intervened being eonelusive as between them 
and stu b defendant. Sicagnana Tevarv. Periasami, 
I. h. H., t Mad,, 312, disliuguished. 8uBO Chdbk 
Binqu tJ, Fakeua Dooiuy 

II. li, B., 6 Calc., 91 : 7 C. Ii. B., 89 

The principle of this case was hold applicablo in 

tlMHlCA (hllUlN BuUTTACliAUJBK V. rttOSONKO 

Ooouku Saa . . . . 9 C. D. B., 385 


BEI^ JUDICATA— eaa/inued. 

8. PARTIES — continued. 

(b) iNTmiVENORS— continued. 

Intervenor added in former suit— 

nued. 

291. — JTant of juris- 

diction as to valuation of suit, — Subsequent suit 
between the same parties. Competent Court. — Rent 
suits. — A judgment of a Court not competent to try 
the cast; in which tht; judgment is pleaded as res ju- 
dicata, must, nevertheless, be held to be the judg* 
ment of a Court of competent jurisdi<‘tioii wdlhin tho 
rule as laid down in the maxim Isemo dehet bis vexari 
pro eddem causa, and section 13 of Act X of 1877 ; 
more especially where the first suit is tried, decided, 
and affirmed on rt'gular ajijieal hy a Subordinate 
Judge who would have been competent to decide tho 
suit (had it been brought before him) in w'hieh tho 
judgment was ]>leadcd. The rule of res judicata 
ought t(j be held to a})ply to judgments in rent 
suits, at least until intc'rventions in such suits arc 
authoritatively prohibited. Ken Hauadub SlKiiil 
V . Lucuo Koke 

[I. L. B., 8 Calc., 406 : 7 C. L. B., 251 

Reversed on this point hy the Privy Couneil in 
Rua Bauadue SiNau v. Lucjio Koek 

LI. D. B., 11 Calc., 301 
L. B., 12 I. A., 27 

See Pfrbhoo Tewaeeb v. RAMJKisAwnN Pa- 
tuck . .IN. W., 86 : Ed. 1873, 119 

292. Rent suit. — 

Civil Procedure Code {Act X of 1S77), s. 13, — A. 
sued B, for rent in the Court of the Deputy Collector 
of Tipperah under the provisions of Act X of 1859. 
C. inttTvenod, claiming that the land in respect of 
whieh the rout was claimed was his property, and 
the suit w'as dismissed. On ajipeal, the Di8tri(;t 
Judge of Tij)pcrah reversed this decision and decreed 
the claim, on the ground that C. had iio right wliafc- 
ever to the laud, in a subsequent suit brought hy C. 
against A. and B. fen* possession of tin; same; land,— 
Held that the previous decree of the District Judge 
did not constitute the plaintiff’s claim a res judicata, 
and was no bar to tho suit. JJinanath Bose v. 
Kalikumar Rog, B. L, R., Sup, Vol., 361, followeil, 
Mauomki) Afsiihuddin V . Beke Chunder JVIani- 
KYA . I. D. R., 8 Calc., 470 : 10 C. L. B., 418 

293. Suit for pos- 

session . — Co- defendants, — Civil Procedure Code 
(Act X of IHli), s. 13. — A. leased lands to B., who 
sued C. for possession of a certain mouzah, alleging 
it to Ih* a portion of tiio lands leased, A. was maele a 
defendant, and supported tho case of the plaintiff, 
who obtained a decree. C. appealed, making A, 
and B. respondents, when the decree was reversed 
and the suit dismissed, on the ground that the 
mouzah sued for was tin* property of C., and that 
ruling was upheld on special appeal to the High 
Court. Subsequently A. brought a suit against O, 
for the same mouzah, making B. a defendant. 
Held that the title to tho mouzali w'as res judicata 
lietw'een A. and C., and that the suit would not He. 
Qobind Chunder Koondoo v. Taruch Chunder 
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RSS JUX>1C AT A — 

8. PARTIES 

(d) Inteevbnoks — continued. 

Intervenor added in former suit— c 

nued. 

JSose, 1. i. JR., H Calc., 145, followed. Bibsobup 
O ossAHY ®. Goeachand Oobsamy 

[I. li. B., 9 Calc., 120 

29A JReni suit , — 

Dismissal for default, — Questions of title. — Issues. 
— Code of Civil Procedure, 1S82, s. 13. — In a suit for 
arrears of rent and possession of certain property a 
p€‘r8on intervened and was made defendant on his 
alleging that he was entitled to an 8 annas share of 
the property in question; and that the plaintiffs were 
not entitled to any portion thereof. Issues were 
ftxed on the questions of title, hut the plaintiffs 
failed to adduce evidence and tluur suit was dismiss- 
ed. They afterwards brought a suit for possession 
of the same property, on the same l-itle, against the 
intervenor in the former suit, lleld that the second i 
suit was barred as res judicata. Kaetlck Chanijea ' 
Pal V. Seidhae Mandal 

[I. L. B., 12 Calc., 603 

(<j) Pakty eeeoneously in Deceke. 

W 296. Party ordered to be struck 

out of suit. — Civil Procedure Code, IHoi), s. — 
l^isfake in decree . — Section 2, Act VI II of 1859, was 
held not to aj)})Iy to a case where the j)rcsent plain- 
tiff^H name was ordered by the High Court to be ex- 
punged from the list of defendants in a former suit, 
but, notwithstanding that order, her name by some 
mistake still aj)peart‘d some two years aft(‘rwards in 
the tlecndal order, the onus being on the pres4*nt 
defendant to show how that happened and that the 
former suit was decided in her presi*nce. Kalbk 
Coomae Dutt Roy v. Peak Kisjiokkk Chow- 
lkeain 18 W. B., 29 

{d) Peo fobha Defendants. 

296. Parties made defendants 

by way of caution.— Effect offoi fn^r decree . — 

A decree made in favour of a plaijitiff in a suit 
is binding upon the defendants collectively and 
sevomlly, notwithstanding any of them was mmle a 
defendant (»nly ikhteat^in, i.e., by way of j)recaution. 
Dkokek Ndndun Roy v. Kalee Pee shad 

[8 W. B., 866 

297. UTominal party. — Suit aqaimt 

surety of defaulting tenant. — A landloi’d sued his 
tenants and his tenants' surety in the Collector's j 
Court for arrears of rent, the surety being merely 
.treated as a nominal party, and the decree being 
given against the tenants. He afterwards sued the 
surety in the Civil Court on the bond given by him, ^ 
and ill the lower Court obtained a decree, not only for 
the arrears of rent, hut also for the costs in the Act j 
X suit. Reid, on special appeal, that the suit was, as 
regards the arrears of rent, not barred by section 2 
Act VIII of 1859, but that the costs in the Col> 


BSiS JUDICATA — continued, 

8. PAliTlES "-^continued. 

(d) Pro fobma Defendants— 

Xfominal party — continued. 

I lector's Court could not be recovered, Kamtanv 
Achabji V. Komal Loohan Roy 

[8 B. L. B., Ap., 37 

S. C. Ram Tunoo Aoharjeb o. Radha Goeind 

[11 W. B., 407 

298. Party added as landlord 

in a suit between tenants.— suit 

for possession by landlord, — Civil Procedure Code 
(Act XIV of 1882), s. 13. — A. brought a suit against 
B., claiming certain property as tenant of C., who 
was also made a defendant in the suit ; this suit was 
on the merits decided in favour of B. C. then brought 
a suit against B. for possession of the same y^roperty. 
Held that such suit was not barred by section 13 of 
the Civil IVocedure Code. Beojo Behaei Mittee 
V. Kedab Nath Mozdmdab 

[I. la R., 12 Calo., 580 

(«) Co-defendants. 

290. Decision in former suit, 

Bffect of, as between co*defendants. - A deci- 
sion in a former suit cannot operate as an estoppel 
as between co-defendants in that suit, or parties 
claiming under them. Mudmoo Moeku Daueb v. 
Gdnoa Govind Mundle , W. B., 1864, 299 

Ram Ouand Somaedab v. Kala Chand 
Chttckeedutty 1 W. B., 287 

Madhoo Pebbhad V. Lalljee Shaiioo 

[9 W. B., 667 

Kheltjt Cutjndeu Ghosb V. Kiburv Gobind 

Dbd .... 16W. R.,128 

Nobin Chdndee Doss v. Nim Ciiano Dohs 

[17 W. R., 191 

Ramehsde GnosK v. Azeem Joaedak 

[17 W. B., 378 

Ain Ali v. Juogut Cuundjsk Roy Chowjjhey 

[25 W. R., 418 

Obhoy CniJBN Ndndee v. Biioobun Mojoom- 
DAE 12 W. B., 624 

Kahly Pehsad Skin Chowdhky r. Mohesh 
CiiuNDEE Buctttacharjeb , 1 £fay, 430 

— — A suit which 

was brought by A. against B. and C. and dismissed, 
cannot he phjaded as res judicata in a subsequent suit 
brought by B. agjiinst C. 11 DEO Monre Debia v. 
Tumbkzoodeen Cuowdiiey • . 7 W. B., 181 

301. — Procedure 

Code, 1882, s. 1,^.— Two thirds of a village were sold 
by T., P.Hud li. B. was the widow of S., her name 
being recorded in respect of the property formerly re- 
corded in his name, and what she sold was his one third 
share in the village, the other one third being sold by T. 
and P. The vendors having refused to give posses- 
sion of the property, the purchasers sued them 

7z 
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BSi8 TOTyiOATA-^-^ontinued. 

8. PARTIES-co»^i««€<l. 

{e) Co-2>KrEl?UAUTS— 

Decision in former suit. Effect of, as be- 
tween co-defendants 

for pousesBion of it and joined as defendants to tbe 
suit C., X>,, and M,f to whom belon^<*d the ronialning 
one third share in the villaj^c. These latter perBons 
contended, inter aha, that the family was a joint one, 
and that R. was not comjictent to alienate her 
deceased husband's share in the village. The ConYt 
decided that the family was joint. After B'e death 
her daughter A”., whose name had been recorded in 
place of her mother’s, made a UHufrnctuary niortgaj^e 
of another village in which her deceasf'd fatlior had 
formerly owned a share. A suit was brought hy 
certain persoiiH who had purchased tlie right in the 
same village of the representatives in interest of C., 
D.f and M., against A'., her mortgagee, and their 
vendors, to sot aside the mortgage and recover the in- 
tenist which they liad ))Urcha8ed. Th(*y cont<‘nded 
that the family w^as joint, and that the (juestion 
whether it w^as joint or divided was res judicata by 
roast)?! of the decision in the former litigation. Held 
that the tpiesiion wd?eth<*r the family was joint or di- 
vided had not, iii the former suit, been determined 
among th(* defendants inter se^ hut simply as against 
the plaintiff, and coiild only be res judicata against 
him or parties claiming under the same title ; aiid the 
deen'O in that suit was therefore not binding Jigainst 
AT. in tile hands of th(‘ ))vesent plaintiffs, who were 
not the assignees of the jilaintiff in tlie former suit, 
hut of persons who were arrayed in it as defendants 
along with B.t K.*s mother, and on the same aide. 
Bhadal. Khan v. Amin-ullah Khan, I. i. 7^., 4 All., 
referr(‘d to hy Stuaiout, «/,, ?ind distinguished by 
TvitUKn/, ff. Narain Kuarv. Vurjan Kuar,l,L. R., 
2 All., referred to hy STUAiditT, J. Hhagwant 
8lN(4n V. Tk,j KtTAit . . I, L. R., 8 All., 91 

302. i^uit for 

emotion, — M. sued K. Jind J. to enftirco a right 
of pre-emption in respect of pi’opert.y which he allegetl 
K hail sold to J, K. denied t.liat she had sold euch 
property to J. J. set up ns a ilefeuee that M. had 
W'liiveil his right of pre-emption. The suit was dis- 
missed o\\ the grcnind that the sale hud never taken 
place. JicJd that the finding as to the alleged sale 
w'a.s one between the ]>laiiitiiT and the defendants 
in the suit and notlx'tuoen the defendant-vendor and 
the defeiulant- vendee, wlio were not litiga-ting, and 
W'ouUl not bar adjudication of ihe matter in issue be- 
tweim thiun in a suit brought hy the latter for the 
establishment of the sale. Jumna Singh c. Kamah- 

1. 1.. B., 3 AU„ 162 

9. COMPETENT COURT, 

(a) Gknkbal Cases. 

303. — — Court without jurisdio- 

-Civil Procedure Code {Act X of lS77),s\ 13, 
•—The deeision of a Court, in order to he conelusive 
in another Court, must have been that of a Court 
which would have had jurisdiction to decide the ques- 
tion raised in the subsequent suit in which the deci- 


RES JUDICATA — continued, 

9. COMPETENT COV RT^eontinued. 

(a) Gehbeal CABT.B--continued. 

Court without Jurisdiction— 

^ sion is given in evidence as conclusive. The words 
‘Court of competent jurisdiction,” used in section 13 
of the Code of Civil Procedure, include the meaning 
that the first Court must not have been precluded hy 
the pecuniary limit of its jurisdiction from deciding 
the question raised in the other. The two Courts 
must exfjrcisc sneh concurrent jurisdiction in regard 
to the pecuniary limit of their powers that the sub- 
joet-matter of the second suit would not have been 
beyond the jiowers of the Court which disposed of 
the prior one. The defence made to a suit on a bond 
for Jil 2,000 and interest thereon, in a Court having 
no pec!iniary limit of jurisdiction, was that in a prior 
snit for HI ,(>(>5, balance of interest, brought in a 
Court with power to try suits not exceeding 115,000 
in value, the principal sum due on that bond had 
been decided to he H4,790. Held that the issue as 
to the amount of princijial due on the bond had not 
been heard and finally decided hy a Court of com- 
petent jurisdiction w'ithin the meaning of section 13. 
Misiii llAOiro Hakdial v. Sheo Raksh Singh 

[1. L. R., 9 Calc., 439 : 12 C. L. B., 520 
L. R., 9 I. A., 197 

804. Act Till of 

1859, s. 2. — Act X of 1877, s, 13. — Cross-appeal.'—^ 
Bravlice . — The decision in a suit in order to be final 
and conclusive, as res judicata upon an issue raised 
in another suit, must ho the decision of a Court 
which w'ould have had jurisilii^tion to decide the 
question raised in the siilisequent suit, in wdiiidi the 
prior decision is given in evkUmco as conclusive. 
This projjosition, stated in the judgment in JSdun 
V. Bevhun, S W, R,, 175, and affirmed by the 
Judicial Committee in Misir Ra(fhobardial v. Sheo 
Baksh Singh, 1. L. R., 9 Calc., 439, is applic- 
able equally to cases under Act VIII of 1859, sec- 
tion 2 (as supplemcuted by the general law), and 
to cases under the more complete enactment in 
Act X of 1877, section 13, which is not t-o ])e con- 
gtrued as having altered tlio former law. A suit was 
brought in the Court of a Subordinate Judge by a 
Hindu against the widow of his (h‘ceased brother, 
claiming his ])roperty hy right of survivorship, tho 
issue being whether, at tho death of the latter, the 
ownership of tho brothers was joint or separate. 
An order under Act XXVII of *18()0, granting a 
certificate to the widow, did not, on the alioi'c issue, 
operate as res judicata in the w idow’s favour, being 
a proceeding of representation, and not otherwise of 
title. Held, also, that a decision of the same issue, in 
a Muusif’s Court it! a rent suit brought hy the 
widow, the surviving brother, on his apjilieation 
having lieen made a party defendant under section 
73 of Act VIII of 1859, did not constitute res judi- 
cata in her favour. Krishna Behari Rog v. Bra- 
jeswari Chowdhrani, L. R., 2 L A., 2S3. referred 
to and followed. Held, also, that the brother having 
api>ealed against a decree dismissing the suit us res 
judicata (the judgment which that decree followed 
having, nevertheless, found that the widow was dis- 
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9, COMPETENT COURT— 

(a) Qbnx BAL continued. 

Court without 

entitled l)y reason of the brothers having been, in 
fact, joint in estate), the widow could have supported 
the decree, without filing a cross-appeal as to tliat 
finding, on the ground that tlie decree had been 
rightly made (though not for the reason given) in 
her favour. Run Bahauub Singh d. Luoho Koer 
[L L. R., 11 Calc., 301 
I*. B., 12 I. A., 23 

Reversing, as far as the question of res judicata 
was concerned, the decision of the High Court in 
Run Bahadur Singh ». Luoho Koer 

[I. L. B., 6 Calc., 406 : 7 C. Ii. R., 261 

306. Court without power to 

make final decision. — Issue decided in a suit 
not subject to appeal . — Same issue raised in a subse- 
quent suit subject to appeal. — Small Cause Court 
suit. — Civil Procedure Code (Act JCIV of 
s, 13. -Meaning of the words ** competent to try 
«nL-fi subsequent suit** — In 1870 the ])i 2 Aiuiitii orougut i 
a suit against tlie defendants to nu’over R119 which j 
he alleged had been wrongfully exacted from him by 
the defoudauts as euhaiieed rent, of certain laiul in 
his occupation, lie claimed to he owner of the land 
Bubject to a tpiit-rent payable to the defendants. 
The ilefeudauts denied his ownership, and assertesd 
their rigid to levy tin; (>nhanced r(*nt. The lower 
Court held tliat the defendants W’cre entitled to the 
CMihaneed rent, and dismissed the phiiiitiff^s claim, 
ami the decree was continued, on aiipeal, by the Dis- 
trict Court. The plain titf appealed to the High 
Court, udiieh held that the plaiiitifF’s elaiin being for 
an amount lens than R5U0 and wdthin tlu^ eoguisanee 
of a Court of Small Causes, no soo‘'iid appeal lay. 
In 1883 the plaintiff brought the pri'simt suit in the 
District Court to recover from the defendants the 
sum of 11(189 alleged to have been wrongfully exacted 
from him by the didendaiits as enhanced rent of tlie 
land in question. He made the same allegations as 
in the former suit. The District Judge dismissed 
the suit, holding it to he res judicata. The plaintiff 
ap))ealed to the Higli Court. Held that, although 
the maU'rial question in both suits was the same, — 
viz.y as to the defendant’s right to enhance the 
plaintiff’s rent, — yet the decision of the District Court 
u]:)on that point in the previous suit was not res 
judicata 8^> as to prevent tlic (jucstion being again 
raised between the parties. From the decision in 
the former suit there was no appeal by reason of the 
suit being one for an amount less than R500. Had 
that suit lK*en for a larger amount, the decision of 
the- District Court would hav<* been subject to an 
appeal to tlie High Court. It could not liave been 
intemled by the Legislature that a decision should 
acquire a eonelusive imjiortance from the fact of its 
being made in a suit for a small amount w'hich it 
(*ould not have had if the amount was larger. The 
former decision could not he appealed against to the 
High Court, and thus, though the District Court 
which gave that decision was in one sense ^‘competent 
to try ” the second suit, and did try it, yet it was 

IV 


RES 

9. COMPETENT COURT-cOBfinKtfd, 

(a) Genkrau continued. 

Court without power to make final do* 
cision — coni i nued, 

not comyietent to try the second suit with final effect, 
as it had tried the earlier one. In section 13 of the 
Civil Procedure Code (Act XIV of 1882) the words 
** comjietcnt to try such subsequent suit or issue 
must mean coinpeteut to try the. suit or issue with 
conclusive effect.” The District Court could not in 
the present suit have tried with conclusive effect, 
and disposed of the issue tried in the first suit, and 
hence the prior decision w-as not res judicata. Bho*^ 
labhai V, Adksano. Bholabhai c. Collector or 
Kaiba • . . . I. Ii. R., 9 Bom., 76 

300. Decision in superior Court 

of suit cognisable by inferior Court.- 

1 Civil Procedure Code^ lH77y s. IS. — In a suit for 
' possession of immoveable property before the Sub- 
ordinate Judge, it was objected that the suit ought 
to have been insla tilted before the Muu.sif, the value 
of the projierty being less than tt 1,000. An issue 
having hcmi framed on this point, other issues wore 
also framiui as to the sanity of the plaintiff, his 
having hatl possessiim of the property, and evidence 
upon all the issiu's was gone into. The Subordinate 
Judge dismisHiMl the suit on the first issue, hut ex- 
pressed his opinion that the other issues ought 
also to have been decided against the plaintiff. In a 
subsequent suit by the plaintiff for the same relief 
in the (Jourt of the Muusif, — Held that the questions 
depending on the issues raised, other than the issue 
as to the valuation of the suit, were not res judicata* 
Ham Gobind Jha ». Munoab Rah Chowdhry 

[13 C. Ii. R., 88 

307. Powers of Court deciding 

suit* — Decision on question of title. — Civil Pro- 
cedure Code (Act XoflS77)y s. 13.— When a ques- 
tion of iith' has to be, and is, decided by a Court of 
competent jurisdiction with reforoiice to the value of 
the sub j(!ct- matter in dispute, such decision, or the 
ultimate decision upon the apyieal from such deci- 
sion, is final, and the question of title becomes a 
res judicata, as between the jiarties to the suit, al- 
though it may have the effect of determining the 
title to an e8tat(J or estates the value of which ex- 
ceeds the jurisdiction of the Court in wliich the suit 
was instituted. Per White, J.— In considering, on 
the hearing of an ayipenl, tlie comptd^ncy of a Court 
for the piiri)Ose of deciding upon a question of res 
judicata, tlie powers of th(i Court in which the suit 
wiis instituted, and not those of the Court in which 
the suit was decided on appeal, must be looked to. 
Toponidheb Dhibj Gib Gosain v, Hbekputtt 
Sahanee ^ ^ ^ 

[I. Ii. B., 6 Calc,, 832 : 0 C. Ii. R., 306 

309, — Civil Procedure 

Code, 1$82, s. 13.— Decree of competent Court. — In 
1875 P. sued in a Muiisif’s Court to eject a tenant 
from a house and to recover arrears of rent. 8. in- 
tervene^l and clalmcxl the house under a deed of gift. 
The value of the proyierty comprised in the deed of 
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9. COMPETENT COVlVV^e ontinued. 

(a) General Caseh — continued. 

Powers of Court deciding BUit— continued . 
gift exc<M*(lc(l the limit of the peciiuiary juriadiction 
of the Munsif’B Court. The Huit waa dismiBaed, 
but on appeal the elaim of S, under the deed of gift 
was adjudicated upon and reji'cted, and I\ obtained a 
decree for the land. In 1882 IS. sued P. to recover 
all the property comprirtcd in the dce‘d of gift; 
Meld that IS. was csioppcMl by the decree in the 
former suit from claiming the house. It was con- 
tended by I\ that the decid of gift was invalid: 
Meld that, as to validity of the <leed of gift, the 
decree of the Munsif's Court was not the dcen'c of a 
competent (Jonrt within the ineaniiig of section 13 
of the C«Kle of Civil Proccdtin^ 1882, and, therefore, 
that S. was not cHto[)pe(l from showing that the 
deed was valid, and claiming the rest, of tlui property 
com}»rificd therein. Patiiu A l A r. S a li mam m a 

[I. Ii. B., 8 Mad., 83 

309 ^ Jurisdiction of Court at 

time suit is brought. — Dana ion of Mumif. — 
Ciuil Procedure Ciid0ylHS2y s. I3 . — In a suit for inalik- 
anuthe issue between the parties Huhstantially raisea 
the (picstion of the proprietary right to the estate in 
respect of which tho nialikana is claimed ; and wdieu 
the (pi?8l;iou of the ])roi)rietary rigdit has been de- 
cided in a previous suit between the same parties, a 
suhsispient snit for malikana will be burred as res 
judicata. The fact that the previous suit hswl btieii 
brought in a Munsif’s Court., whereas the present 
suit was brought before a Suhordiimte Judge, did 
not atTecl the (jiu’sti^m, inasiamdi as tln^ ])roperty 
was the same, and it was not. shown that the present 
suit, if brought in 18(10, would not have been within 
the jurisdiction (*f the Munsif, nor was it alleged 
that th(! suit in 18(*0 was beyond his jurisdiction. In 
Bsetion 13 of Act X.1V of 1882 the words** in a Court 
of jurisdiction competent to try such Huh.He<|uent 
suit refer to the jurisdiction of the Court at the 
time tin* Hrst suit is brought. Thus, when the first 
suit is within the jiirlsdietioii of a Munsif, and the 
8ttb8e({uent suit, by reason of an inei’ease in value of 
the property, is beyond his jurisdiction, such siibse 
quent suit would nevertheless bi* barred, inasmuch as 
if the Huhseqiieiit suit had ho<'U brought at the time 
when the first suit was l>n)Ugh(, the Munsif would 
have been eompeteiit to try it. Gon N mui I’uoukv 
V. Buuuwat PKiiaiiAD . I. L. R., 10 Calc., 697 

310. Decision of Deputy Col- 

lector. — Citnl Procedure Code^ 1882 ^ s. IS. — 
Meaning of the words ** Court of juf' indict ion com- 
petent tv trg suck suhseifuent suit ” — The words of 
section 13 the Cfivil I’roeedure Code, “in a Court 
of jurisdiction eomp<*tent to try such subsequent , 
suit,” refer to the jurisdiction of the Court at the i 
time when the fiist suit was brought. Whore, 
therefore, a suit was brought and decided In 18G7 
in the, (^ourt of a Deputy Collector, that Court being 
at the time of suit the only Court competont to try 
suits of the nature of the one brought, and subse- 
quently a m.‘coud suit, reganliiig the same subject 
and b^vveeu some of tho same {nirties and the re* 


RES JXJDIC AT? A— con^iaued. 

9. COMPETENT COURT— 

(a) General Cases — continued^ 

Decision of Deputy Collector— 

presentatives of others, was brought in 1881 in the 
Court of a Munsif, which latter suit, if it had Ixjen 
brought in 1867, would have been cognisable by a 
Deputy Colleet4)r alone, — Meld that the decision of 
the Deputy Collector was a bar to the second suit 
under section 13 of tho Civil J^rocedure Code. The 
principle in Gopinath Chobey v. Bhaghtoat Pershad, 
/. L. R., 10 Calc., 697, approved. llUGHUNATH 
Panjah V. IssuK Chunder Chowdhry 

[I. L. R., 11 Calc., 163 

311 . Former judgment in 

Court without jurisdiction.— Pro/zer/y situate 
out of Jurisdivtion. — JJeld that the judgment of the 
Lucknow Civil Court, in a suit for property situate 
within the jurisdiction of that Court, ivas no bar 
to a Hub8e(inent suit in respect to property situate 
at Allababnd. There was no splitting of the claim, 
inasmuch as the former suit was for the entire pro- 
perty situate in Lucknow and Allahabad, though 
leave was not obtained to su(‘ in the Lucknow Court. 
Thakooe Pkrshai) V. K ALIKA Pershad 

[2 Agra, 104 

312. ^ Property situate out of 

jurisdiction. — Suit for land. — A. brought a suit in 
the Court of 8. against B. for certain land as being an 
accretion to an estate in the district of S. B. 
claimed it as being part of his estate in the district 
of G., to w'hich district he alleged the land had, in 
a former decision, been found to belong. The Court 
of S. held that the land w’^as an accretion to A*s 
estate in the district (»F S. In a subsequent suit 
brought by B. in the Court of G. against A. for the 
land to which the subject of the former suit had 
hfcu found to be an accretion , — HrUl that the hold- 
ing in the former suit ucitjssarily deculed that the 
land claimed by B. was in tho district of S., and 
therefore that the Court of G., under Act VIII of 
1859, Hcctiotv 14-, had no jurisdiction. Pahalwan 
Singh e. Mahkssfr Buksh Singh 

[12 B. L. B., P. C.. 891 : 18 W. R., 182 

313. Decree in claim for rent, 

— Subsequent suit to remove attachment .—Decision 
hg Court tcithout jurisdiction. — Where a Court, 
without jurisdiction, decreed a claim by a landholder 
for arrears of enhauc(;d rent, and the tenant subse- 
1 quently sued to remove an attachment hascnl oii the 
I decree, it w'as held that the de(*reo could not be 
rcpirded as bimliug on the parti(‘s, and the second 
suit shi)uld have been tried and disposed of on its 
merits. Kale a Paushad v. Kanhaya Singh 

[7 N. W., 99 

314. Court of Rajah of Indepen- 

dent Tipperah. -The Conn of the Ibijah of Inde- 
pmident Tip))erah w as not a eompetent Court wdthin 
the meaning of section 2, Aet VI 1 1 of 1859. M 
MED Ahmkd r. Alibl'R Gazkb . 10 W, B., 

315. — “ — Civil Procedure 

Code, 1S59, s. 2 — Competent Court . — The Tipperah 
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HXiS JI7DICATA'*-eo»6*»tf0(i. 

9. COMPETENT COURT— 

(a) Gknekal Cases— 

Court of Kajah of Independent Tipper ah 

— continued. 

Rajah’s Court was a (^^urt of competent jurisdiction 
’within the meaning of section 2, Act Vlll of 1859. 

A decision f'iven there bars a freal) Buit in res]H‘ct of 
the same matter in a Uritrsli Court. Monnoo Hibek 
V. Ram AIanicjko l)Er . 6 W. B., Civ. Bef., 81 

316. Agent to Governor Gen- 

eral, Court of — Beng. Reg, XIII of 1S3S, s, 2- 

Order of Agent jfirevious to the Regulation , — 
Ry Kegiilatioii XllI of 1833, section 2, the Courts of 
Dewamiy Adawlut of Zillahs Raiuf^hur and «1unj:;^le 
Melials wore abolished. By the 4th section the ad- 
ministration of civil and criminal justice was vested 
in an officer ap))ointed by the Governor General in 
Council, to be denominated Agent to the Governor 
General. By the 5th section authority w'as con- 
ferred on the Governor General to determine in 
Council, inter alio, “to what extent the decision of 
the Agent in civil suits shall be tinal.” In 1834, by 
an order of the Governor General, it w'as ordered that 
no a])peal should lie from the ord(;rH of the Agent to 
the Sudder Court. Held that an order of an Agent 
within the districts to w’hich tin? Hegulation applied, 
made previous to the passing of the Regulation, de- 
claring A, to he the rightful heir of B., was not 
affected by the Regulation, and was not jn<lieial in 
its nature ; and that, therefore, in a subswinent suit 
relating to the inheritance to the suiae projierty, the 
heir of A. could not set up the order us conclusive. 
Binode Koomabkb v, Pitkdiian Gopat. 

LMarsh., 80: W. B., F. B., 26 : 1 Hay, 148 

{h) Small Cause Couet Cases, 

817. Decree of Small Cause i 

Court. — (Question of title. — A decree passed in a 
suit ill a Small Cause Court in which a question of 
title is incidentally dealt with, is not a bar to a suit for 
a general declaration of title. Khandu valad Kkeu 
V, Tati A vav^d Vituoba . 8 Bom., A. C., 28 

318. Suit for rent of 

the nature cognisable in a Small Cause Court. — 7>e- 
terminatvon of title , — The incidental determination 
of an Issue of title in a suit for rent of the nature cog- 
jiisahle in a Court of Small Causes does not hnally 
estop the parties to such suit from raising the same 
issue in a suit brought to try the title. I nay at 
Khan x>. Rahmat Bibi . I. Is. B., 2 All., 97 

Chundee Naeain Mozoomdae V. Pbitiianund 
Aseum . . . 12 W. B,, 290 

819. Civil Proee- 

^dure Code, 1877, s. 13, — Question of title. — Per 
Innks, J . — The decree of a Small Cause Court in a 
case whcire a question of title is raised inchleutally is 
no bar to a suit iqion the title und(*r section 13, ex- j 
phwiation II, of the Civil Procedure Cofle, because the ( 
tj^inall Cause Court is not competent to pass a decree ' 
upon the title, Manaeea Mudali v. McjCaethy 

[I.L. B„8Mad„192 , 


BBS JUDICATA — continued, 

9. COMPETENT COU RT— 

(7i) Small Cause Couet Casks— con/taweei. 

Decree of Small Cause Court— 

820. Beeree for 

money due on bond. — Subsequent suit in which execu* 
tiou and bonajides of bond are contested.' — lu a suit 
to enforce a liini created by a mortgage -bond on pro- 
perty which was sold by thti mortgagor (R.) ten 
months later to the defendant, the lower Appellate 
Court held that the defendant, as Mtandiiig in bis ven- 
dor’s shoes, was concluded by a judgimmt obtained in 
the Small Cause Court by the plaiutiff aguinst R. a 
month after the date of the bond. Held that, as the 
Small Cause Court could not have jurisdiction to de- 
cide as to the Hen, its decree would only bo relevant 
as shown rig that the defendants at the time ow'cd tbo 
money to the plaintiff, and that it would be open to 
the defendant to question the execution and bona fides 
of the bond as affecting the property which he bad 
taken by conveyance. PonOLi Mullick r. Fukbee 
Chundee Patnaik . . .22 W. B., 849 

321, for rent in 

Small Cause Court. — Question of The plain- 

tiff, in a suit to establish her lakhiraj right to lakhi- 
raj land, stated in licr plaint that she was in jkishos- 
sion of certain land )>y virtue of tin* will of her hus- 
band ; that, while in jxrsHession of the land, a suit was 
brought against her in the Small (Uiuse Court for 
rent by the defendants, who obtained a decree ; ami 
that there being no a))peal ngainst tln^ decision, the 
lakhiraj rights in resjicct of tln^ lands wove (‘.oiise- 
qucntly injured ; she therefore brought the present 
suit. Semble per JaCKBON, J,, dismissing the suit, 
that the plaintiff might, if a fresli suil. for rent bo 
brought, again raise tln^ (jneslion oi’ b(‘r lakhiraj 
title, because- tlu^ Small Cause Court had no power to 
determine finally a ([uestion of right. Pokan Sookh 
Chundee v. PATtBU-rrY Doshek 

[I. D. B., 3 Calc., 612 ; 1 C. L. E., 404 

(c) Revenue Couets. 

In early dcjcisious it was In^ld that a decision of a 
Revenue Court in a case under the Rent Act, 1859, 
w'as in some circumBtaiiee.s bitidiug in a Civil Court, 
j WooMBSH Chundee Sdotee ». Ram 
' Moweee . • .4 W. B., Act X, 40 

Ooma Chuen Dutt r. Beckwitu 

L6 w. B., Act X. 3 

EeSHOOBEE SINOH V llUNTEE . 2 H, W,, 58 

322. Decision of Bevenue Court. 

— Suit for rent . — Jurisdiction of Collector. — The 
decision of the Collector in a suit for rent of certain 
, laud is coiu’luhive in « siibsecjutmt suit between the 
i same piirlies in a Civil Court for a declaration that 
' the laud is liable, to jiay re-et. Mohksh ChundbE 
BuNDOPADHYA V. dOYKI.SHKN MOOKKHJKB 

[15 B. L. B., 248, note : 22 W. B., 362 

823. ■ Suit for resump^ 

iion of invalid taJehiraj. — Act X of 1850, s, HH. — 
Beng. Reg. II of 1810, s. 30 . — Tliat a loot’s holding 
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BBS inXBlC AT A'^oontimed, 

9. COMPETENT COURT-~conft»Mc<i. 

(c) Revenue Cottets— 

Decision of Revenue Oo\)xt— ‘continued, 

was of a (late prior to 1790 once decided in a zcmin- 
dar'a suit under section 28, Act X of 1859, must 
be coijsidered as res adjudioata in a subscqui'nt suit 
under section 80, Regulation II of 1819, Kallse 
Pebsuab HoXiBAB t;/8oo»HOOEA Dabea 

[1 W. R., 218 

Moat of the later cases, however, decided that a deci- 
sion of the Revenue Court was not conclusive on a 
mattiir of title in u subsequent suit in the Civil 
Court. 

924. - Decision of 

Collector on question of possession. — The decision of 
a Collector on a question of possession and of the 
right to receive the rent, does not bar an action in the 
Civil Courts to try the title of the parties. Kali- 
naas Qhose v. Cuanbbamohini Dasi 

[8 W. R., 68 

826. Suit for de- 

elaraiion of title after suit for rent in Mevenue 
Court, — A. suing B. for arrears of rent, on the allega- 
tion that B. held an outhundee jote from him on cer- 
tain hinds of plaintiff’s jote juiumn, obtained a decree 
for rent for one year, the period for which he sued. 
jB, then brought an action in the Civil Court for a 
declaration of his right to the joto jummn in ques- 
tion, alleging that lie held the land dirtM^t from the 
f.emiudar and was not A*s ryot ; A. pleading that the 
Civil Court had no jurisdiction sfter the Revenue 
Court had declared B. to he his ryot. Held that the 
Revtniue Court’s decree was not eonclusivo as to the 
question of title, — t.e., as to whose right it was to 
have the particular jote juimna as his property. 
Dhonayb Mundul V, Akif Mundul 

[9 W. R., 306 

326. Decree of Beve* 

nue Court for arrears of rent.^^ Suit for declaration 
of title as lakhirajdar, — A decree of a Revenue Court 
awarding arrears of rent for a certain year under a 
kabuliat against a ryot does not bar the jurisdiction 
of the Civil Courts in a suit brought by him for a 
declaration of his title as lakhirajdar in the same 
land. Taba Chanp Mytbk v, Nilambur Munbul 

[3 W, R., 227 

327. Suit for posses- 

sion after ejectment. — Jurisdiction of Collector. — In 
a suit to recover possession on the ground of illegal 
ejectment, a Collector has no jurisdiction to inquire 
into any matter having reference to the rights of the 
parties so as to bar a subsequent suit for them. 
8HEK1J Chunbkb Mabnekah V, Heojonath 
h\*mk 14 W. R., 301 

328. Suit in Beveniie 

Court under s. 23, Act X of 1859 . — Tit le,~~- Subsequent 
suit for possession. — A decision in a suit to recover 
wcttpation vvIm'ti' the plaintiff is found to have been 
illegally ejoetoil under Act X of 1859, section 23, clause 
6t does not bur a regular suit for possession by the 


RES JUDICATA — continued* 

9. COMPETENT COURT— eoaffnited. 

(c) Revenue 

Decision of Revenue Court-— 
defendant in the former suit grounding his claim on 
title, and in which the question of title is to be tried. 
SooRJEB Kanto Roy v. Foelong 

[1 Ind. Jur., N. S., 382 ; 6 W. R., Act X, 44 

329. Decision of 

Deputy Collector in suit for ejectment . — Where a 
Deputy Collector declined jurisdiction in a suit for 
ejectment under section 28, Act X of 1859, and the 
appeal against this decision to the Judge was dismiss- 
ed , — Held that that decision was no bar to a suit for 
mister in the Civil Court, eitlu^r in the way of res 
judicata or otherwise. Baser Mahomkd v. Suddkb 


Ghazee 

• 

. 

. 7W.K,97 

330. - 


— 

— Pofxe.ftory suit 


under Bent Act, — A possessory suit under clause 
(> of section 28 of the Rent Act, 1869, by a ryot 
against his zemindar, did not bar a suit for couiirma- 
tion of title by the intervener in that suit. TarA 
Chanb Guosb V, Rabhamoneb Dosseb 

[7 W. R., 469 

reversing on review • S. C. 6 W. R,, Act X, 9 

331. Suit for rent . — 

Jurisdiction of Collector, — In a suit for rent under 
Act X of 1859, the Collector had no jurisdiction to 
decide a question of mokun*ari title otherwise than so 
far as it might he incidental to the determination of the 
amount o! rent, if any, due ; and bis decision on such 
a (question was therefore not binding in a subsequent 
suit to establish the mokurrari right. Babur Ali v, 
Dowlut Ali . 16 B. L. R., 242 : 19 W. R., 217 

Doss Monee Dosses v, Hueonath Roy 

[4 W. R., 2 

Nbypal Singh v, Guyabut . 3 Agra, 311 

832. Decision of Col- 

lector on reference from Deputy Collector.--' Held 
that reference to the Collector in a suit 
btdore the Deputy Collector was irregular, and his 
opinion and order on such reference had no weight at 
all, and could not amount to a decision which, not 
having been appealed against, would operate as a bar 
to the adjudication on the point referred. Sahib 
Singh ». Put Ram . . 1 Agra, Rev., 17 

333. Same parties in 

different character. — The decision in a suit under 
Act X of 1869 against the defendants as the plaintiff’s 
tenants did not bar a suit brought in the Civil Court 
against the same defendants as the plaintiff’s vendees, 
the parties being accidentally the same persons, but 
legally different persons, with different rights and' 
interests. Golam Ahmed v. Sham Soondue Rot 
[6 W. R., Act X, 9 

884. ^ Suit to assess or 

resume invalid lakhiraj land. — Jurisdiction of Col- 
I lector. — Act JT of 1859 ^ s. 28. — A suit by a zemindar 
I to assess or resume laud alleged to be invalid lakhiraj. 
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9. COMPETENT COUKT— 

(c) KeVBNUB CotTETS— 

Decision of Revenue Court — continued, 
under section 28 of Act X of 1 859, Imd to be bronp^lit 
in the llevenue Courts. Gunga Hueuy InioiiKY v. 

IW.K.,31 

In such a suit a Collector bad no jurisdiction to try 
whether a title under a grant made prior to the 1st 
of December 1790 was valiil or not. MooitoouBBE 
Sahoo V. Latoo Coomae . W, R., P. B., 70 

335. X of J859, 

9* 28, — Jurhdiclion of Collector, — If it was estab- 
lished, in a suit under S(‘ctiori 28, Act Xof 1859, that 
the defendant’s lakhiraj tenure whs created })rior to 
1790, it was immaterijil whether it was within plaint- 
iff’s talook or not. Therefore the finding upon the 
question of parcel or no parcel by a Dejmty Collector 
in such a suit was not binding on the Civil Court in 
any suit which might thereafter be brought to r(‘sume 
the land as invalid lakhiraj created prior to 1790, or 
in any other suit. Uamnkeohy Bovde v. Neamut 

[Marsh., 355 : 2 Hay, 437 

336. Suit for rent. — 

Act X of lS59,-Beng. Ad Till of 1869,— Jurh- 
did ion of Collector. — Ileld (Jackson, J,, dissent- 
ing) that a judgment by a Collector, in a suit under 
X of 1859, declaring the plaintiff entitled to assess 
rent upon laud alleged by the d(*fendant to be lakhi- 
raj, is not conclusive in a subsequent suit between 
tile same paitics for arrears of rent under Bengal 
Act VI 11 of 18b*9. Per Jackson, J. — A decision in 
a previous and similar suit upon an issue raised sub- 
stantially in the same manner by parties in a Ilevc- 
nue Court is binding upon them as evidence in a 
subsequent suit, which, hut for the passing of Ben- 
gal Act VIII of 1809, would also have been brought 
ill a lievenue Court. HuEEi Sunkue Mookeejeb 
«. Muktaham Patro 

[15 B. Ii. R., P. B., 238 ; 24 W. R., 164 

337. Decision in rent suit. — 

JBeng. Act VI lI of 1869. — Jurisdiction of Civil 
Co«r^— The decision of the Civil Court in a suit for 
rent under Bengal Act VIII of 3869 was binding in 
a suit between the same parti<*s for a declaration tliat 
the land, the rent of which was the subject of the 
former suit, is lakhiraj. MoillMA CnONDEE Mozoom- 
1>AE V. Asuadha Dassia 

[16 B. L. R., 251, note : 21 W. R., 207 

338. Question of iitle 

in Civil Court in rent suits since the passing of 
Beng. Ad VIII of 1869. — The old Privy Council 
and Full Bench Rulings, that a Revenue Court’s de- 
cision on title in a rent suit under Act X of 1859 is 
not conclusive, went upon a Collector’s incom potency 
to determine a question of title, but do not now 
apply to the decision of a competent Civil Court 
hearing a rent suit under the Pent Act, 1869. Ram 
Doss Ncshkue V, Hash Monee Doss kb 

[26 W. R., 189 


RBS JUDICATA — continued, 

9. COMPETENT COURT— conWawed. 

(c) Revknhb Codbts— 

339. Deoieion in suit declaring 

title. — Subsequent suit for rent. — A decree of a 
Civil Court in a suit concerning the title is not of 
itself in all cases a bar to a suit against a tenant for 

^ rciufc by the person against whom such decree has 
been obtained. When the decree clearly adjudicates 
against the plaintiff’s right, and the Collector sees 
tiiat it relates to the property iu (jucstiou and is in 
force, the Collector shouhl give effetd to the decree 
as a bar to the plaintiff’s suit for rout, notwithstand- 
I iug that the plaintifT may have an aetiial receipt of 
rout prior to the institution of the suit, TAKrNRSI 
V, Bamundoss Moakuee . . X W. R., 331 

340. Decision as to validity of 

pottah. — Decision of Revenue Court. — Title. — 
Collateral issue . — I he trial aud dctcniiinatiou by 
the he venue Court of the amount of rent w'hich the 
])laintiff is entitled to niider a mokurruri pottuh, in 
which the genuineness of the pottah only <^omo8 colla- 
terally in issue in determining the amount of rent, 
was not a bar to a suhscijuent suit iu the Civil Court 
to try the validity of the pottah. Janeswab Das v, 
Gulzabi Lal 

[5 B. D. R., 666, note : 11 W. E., 216 

Tkkaitnr Gowka Kumabi V. Bkngae CoAIi 
Company 

[5 B. I*. R., 667, note : 13 W. R., 129 

Affirmed by the Privy Council in Tbkaetnb 
Gouea Ooomaekb V. Saeoo Coomahrb 

[19 W. R., F. C., 252 

341. Decision of 

Revenue Court.— Suit for ejectment. — A Collector’s 
judgment as to the genuineness of a pottah could not 
be pleaded as an estoppel in the Civil Court in an 
action for ejectment on account of treHjsiss, Aea- 
DHUN Dey V, Golam Hossein . 8 W. R., 487 

342. — Civil Procedure 

Code, 1859, s, 2. — Suit for declaration of title , — 
Order of Collector under Act X of 1839, s, 23 . — In 
a suit for declaration of title to land from w'hieh 
a ryot had been ejected at the suit of his zemindar 
by the order of a Collector under section Act X 
of 1859, and wherein the geiiuincnoBS of the pottah 
upon wliich the suit w'as brought was at issue, the 
order of the Collector could not he plejwled in bar. 
Bhaibo Singh v. Udikaban Smaii 

[3 B. D. B., Ap., 139 

S. C. Bhybo Singh v, Ooheb Kubn Singh 

[12 W. B., 284 

843. — — Suit to declare 

pottah forged.— The proceedings in a suit under Acffc 
X of 1859, in which the Collector did not finally 
a<ljudicate upon the genuineness of a pottah, al- 
though be aecepUMi it as gc iuine, were no bar to a 
subsequent suit in the Civil Court for a declaration 
that the ]:)ottah was a forgery. Pitambhb Shaha v, 
Ramjoy Ghobb . . . . 7 W. B., 92 

Shib Fbbsbab Fanahd. MuDDUif Mohitn Doss 

[16 W. B., 416 
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BSS JUDICATA— 

9. COMFKTKNT COURT— coM/t«fierf. 

(e) RBVBNtTB COUBTS— 

344 ^ Deolaion as to validity of 

kabuliat. — Court of competent jurisdiction. — 
Question of title, Decision of, by Becenue Court . — 
Where, for the purposes of a rent suit, a Revenue 
Court found tliafc a kabuliat projanirided by the plain- 
tiff was a gemiine document, such finding was no bar 
to a Civil Court trying the question of right between 
the parties, and for that purpose trying the validity 
and genuineness of the kabuliat. Boihtub Chuen 
Bbk u. Tbaheii: Rah Skin . « 16 W. B., 82 

345 , Decision as to validity of 

bond. — Court of competent jurisdiction , — C’o«- 
eurrent jurisdiction. — Civil Procedure Code, 1859, s. 
2.-^ A. brought a suit against JB. in the Colleetor’s 
Court for rent. In answer, B. set up a bond, by the 
terms of wbieb A., in consideration of a loan of 
Jll(),U0U, stipulated that B. should apply a certain 
pfjrtion of the annual rent to the rculuction of the | 
loan, and the payment of the. interest therexui. A. 
alleged that the bond was false. The Colleetor, in 
an issue din*cted by the H igh Court, decided that it 
W'Hs genuine, and this {leeision was aflirmed on ap- 
peal. B. afterwards sued A. in the Civil Court upon 
the bond. Meld per I^bacoce, C. J., and Phear, 

J. (CAHFBELt, J., dissent lent e), that the Collector’s 
decision as to the genuineness of the bond did not 
operate as an estoppel. The two Courts were not 
Courts of coiunirreut jurisdiction. Per Peacock, 

C. J . — Qurere , — Is a judgment of a Court of concur- 
rent jurisdiction betw4?en tlm same parties on the 
same point conclusive between the parties in another 
Court in the country ? Kdun v. Bkchuk 

[2 Ind. Jur., N. S.. 264 ; 8 W. R., 175 

343 , Deoision as to genuineness 

of document. — Decision by Deputy Collector.— 
Jurisdiction of the Revenue Courts. — A., a ryot, 
brought a suit in the Court of the Deputy Colle<*tor 
against JS., his zemindar, for recovery of possession 
of a piece of land, on the ground that he was tlu> 
holder of a mirasi pottah, and that he had been 
illogally ejected by B. The Deputy Colleeter h<dtl 
that the tnirasi pottah was genuine, and that B. had 
illegally ejwted A. He passtnl a decree in favour of 
A., in execution of which A. obtained possession of 
the land in dispute. In a suit brought by B. against 
the heirs of A. in tlie Civil Court for recovery of 
possession of the said piece of land, on the ground 
tliab the mirasi pottah was a spurious document, and 
that no mirasi pottah had been granted to A., — Meld 
(Jackson, J,, doubting) that the decision of the 
Deputy Colleeter was not conclusive between the 
parties. Chunjdkb Coohab Mukdul v. Nunnbe 
Khanum 

[11 B. li. R., F. a, 434 : 19 W. B., 822 

Unnooa Pebsuad Mookebjbb V. Soorbndbo- 
NATH Pal Chowduby . 20 W, B., 106 

OoNOA Gobini) Roy v. Kala Chanp Subha 
Ganoooly ... 20 W, B., 466 

Contra, Hfbo Lall Saha v. Tibthanuku 
Tbakooe* 

[11 B. L. B.. 487, note ; 18 W. B., 417 


BBS JUDICATA— eon/fniied. 

9. COMPETENT COV RT-^continued. 

(c) Revenue Coubts — continued. 

347. Decision as to validity of 

document. — Civil Procedure Code, 1859, s. 2 . — 
Former suit in Revenue Court, — In a suit by a 
tenant to recover possession of land from which he 
had been dispossessed by defendant under colour of 
a sub-lease alleged to have been extorted by force, 
it appeared lhat plaintiff had, on this very cause of 
action, sued the defendant in the Court of the Col- 
lector, who had found the sub-lease to he good and 
valid, and had dismissed the suit. Meld that the 
suit, having once been dismissed by a Court of com- 
petent juris^lictioii, could not again he entfertainod 
by the Civil Court. Holloway v, Asman Rot 

[10 W. B„ 325 

348. Order of Revenue Court 

for ejectment. — Suit for possession. — Act X of 
1859, s 25, — The defendant had obtained an order 
under section 25, Act X of 1859, to eject the plain- 
tiff, who now sued in the C!!ivil ('ourt for recovery of 
]) 08 se 8 si()n. Meld that section 2, Act VIII of 1859, 
did not bar the suit. Amanat Ali Chowdhby v. 
Mubsbn Ali 

[2 B. L. B., Ap., 36 : 11 W. R., 146 

349. Suit for eject- 

ment. — Order on application under Act X of 1859, 
s. 25. — A suit for ejectment from land assigned for 
building purposes under a contract was not barred 
under section 2, Act VI 11 of 1859, by reason of a pre- 
vious order for ejectment obtained on an application 
under section 25, Act X of 1859, such an application 
not being a suit. Ram Nakain Mittee v. Nobin 
Cuctnlke Mooedafaeash . . 18 W. B., 208 

860. Suit for ejectment, Dis- 

missal of, — Subsequent suit for ejectment. — A suit 
for ejectment, on the ground tliat the defendant had 
entered the plaintiff’s land wTongfully and forcibly, 
having been dismissed by the Court, which found 
that the defemiant was not a trespasser hut a tenant, 
— Meld that a suhsequeut suit by the same plaintiff, 
on the allegation tliat the defendant was a trespasser, 
though lately a tenant, was not prohibited by section 
2, Act VI 1 1 of 1 8.o9. The suit, however, was dismissed 
on other grounds. Uebea Rawut v, Racha Rawot 

[22 W. R., 116 

851. — " Refusal of Collector in 

suit under s, 25, Act X ot 1869.-- Subsequent 
suit for ejectment. — A Collector’s refusal to give 
assistance under set'tion 26, Act X of 1859, was not a 
determination by a Court of competent civil jurisdic- 
tion ill a former suit within the meaning of section 2, 
Act Vlll of 1859. Gocool Chundbe v. Ali Ma- 
homed 10 W. R., 6 

See Mudun Mohun Rot v Gourmonee Goopto 

[B. I*. R., Sup. Voi, 31 : W. R., F. B., 126 

362. Order by Revenue Courts 

for registration of name,— Suit for declaration 
of title.— Ilk a suit for declaration of title, the mere 
fact tliat the Revenue Courts decreed the registration 
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9. COMPErENT COUHT^continued. 

(c) Ksvekub CotJSTS — continued. 

Order by Revenue Courts for registra- 
tion of name — continued, 

of the plaintiff’s vendor’s name as a joint sharer of 
the estate, and that no steps were taken during 
twelve years to se,t aside that decree, was held not to 
operate as an estoppel. Nittanond lior n. Bruo- 
KATH MOHAPATHUa . . W. R., 1864» 360 

353. Proceedings 

under .y. 97, Act X of 1S59, — Two jiurehasers of liold- 
ings in the defendant’s zeinindari at a sale for 
arrears of revenue applitjd to the Collector to have 
the transfer registen^d in the zemindar’s sherista, 
under Act X of 1859, section 27. Their application 
was refused, and then they brought a suit in the 
Civil Court to set aside the Collector’s order and re- 
gister their names. Held that proceedings author- 
ised to he taken in the Collect<»r’8 Court under sec- 
tion 27, Act X of 1859, were not proceedings in a 
suit ; and consequently that such proceedings were no 
bar to a suit in the Civil Court under section 2, Act 
VIII of 1859. Chanoea Nabayan Ghose v. Kasi- 
KATH Koy Chowuhey . 4 B. Ij. R., P. B., 43 

S, C. Chundee Naraik Ghose v. Kasheenath 
Roy Chowdhey . 12 W. R., P. B., 30 

354 . Orders of Collector amend- 

ing CoUectorate record, and refusing parti- 
tion. — Adjudication of rights, — Two applications 
before a Colle(;tor, the one by defendants, asking an 
amendment of the CoUectorate record hy expunging 
therefrom plaintiff’s names, as being out of posses- 
sion, and which, after evidence taken, was ordered to 
he done, and the other hy plaintiffs, praying a parti- 
tiou under Act XIX of 1863, which was refused, on 
the ground that they had not eHtablislied their pos- 
session, were held not to be such an adjudication of 
rights as to he a bar to a suit hy the plaintiffs for 
establish merit of right to and possession of the land 
referred to in such application, Kishun Sahai v, 
Kaghoo Singh . . . . 2 K*. W., 64 

365, Order by settlement officer. 

’^Civil Procedure Code, 1882, s, 13.— Act XIX of 
1873, ss. 56, 62, 64, 241 (g). — Held that an order 
by a settlement officer directing that certain persons 
should he recorded as the sub-proprietors of certain 
land, as they claimed to he, and not as lessees, as 
certain persons asserted that they were, did not 
operate as res Judicata in a suit by the latter jMjrsous 
against the former for a declaration that the former 
were not sub-proprietors of the laud, but lessees 
thereof, the settlement officer not being competent, 
under Act XIX of 1873 (N.-W. P. Land-Revenue 
Act), to try such a question of right. Tota Kam ©. 
" I. D. R., 7 All, 224 

360 . — - — Decision of Collector in 

measurement proceedings.—Rewy. Act VIII 
of 1869, s. IS. — Jurisdiction of Colleotor. — If a Col- 
lector professing to proceed under the provisions of 
section 38, Bengal Act VIII of 1869, does not ascer- 
tain the existing rates of rent, but proceeds to assess 


RES 

9, COMPETENT COURT-coa<ts««l. 

(c) Revenue continued. 

Decision^ of Collector in measuremeut 

the rents,— in other words, to determine what rates 
are m his opinion fair and equitable,— he exceeds his 
jurisdiction and his imweedings are null and void. 
But if ho has pro^wrly exercised the jiirisdiction 
conferred on him by that sintiou, his proceedings 
are conclusive between the parties in a subsequent 
suit for rent. Meiwah Janand v. Kuibhto Chuh- 
DKB alias Kihoo Lauaey 

[I. li. R,, 10 Calc., 607 

357 . Decision as to surety in 

rent suit. — Jvrisdiafion of Itecenuc Court. — Suit 
against sureties of lessee.— Competent Court, Deci^ 
sion hy. — Where, a iHU’son became security for the duo 
payment of rcoit hy a tliird party, and on default of 
such puyineui the creditor sued both the principal 
d«d)tor and the surety in the Revenue (\mrts for the 
amount owing, und such suit as against the surety 
was an appeal thrown out by the High Court on tlie 
ground that the Revenue Courts had no jurisdiction 
to entertain it, and the creditor then sued the 
surety in the Civil Courts, — Held that the proceed- 
ings instituted in the Revenue Courts were no bar to 
the entertainment of this suit. Gunksh Kooee in 
OoMuuT-ooN-NissA Begum . . 63N. W„77 

353 . Dismissal of suit for rent. 

— Subsequent suit for possession with mesne profits, 
— The dismissal of a suit for rent is no bar to suit 
for title and possession with mesne profits. OouB 
Hubube Dosa v. Mutteeoolah . 1 W. R., 99 

359 , Dismissal of suit in Re- 

venue Court for want of jurisdiction. Tho 
dismissal of a suit for rent in the Revenue Court for 
wint of jurisdiction (the plaiutitT not liaving j)rovud 
that ho was de facto landlord in posses.simj) was held 
not to bar a suit in the Civil Court for (hjclaration of 
right to the same rent. IlHUieoNV Mojoomiub v* 
Bissambuub Mooeebjeb . 2 W. R., Act X, 103 
Bhikabeb Panuah V. Ajoouhya Pekshad 

[3 W. R., 176 

300 . Decree for rent at en- 

hanced v&Xe.—SuU for declaration of right to 
same land. — A decree in a stiii for a kahuliat at an 
enhanced rate was no bar, under section 2, Act VllI 
of 1859, to a suit for a declaration of the rights of 
the present plaintiff to hold the land in lieu of main- 
tenance on payment of a quit-rent, which could not 
be tried hy a Collector. Kbisto Chundeb M ubdraj 
V. PoOBOtiUTTUM Doss . . 16 W, R., 424 

Decision as to liability for 
rent. — Subsequent suit for declaration of 
The decision of a Revenue Court that a j>arty was 
liable for rent to another as his tenant did not bar 
that party suing in a Civil Court to obtain a declara- 
tion of title on his general civil rights, either as pro- 
prietor by purchase or as mokurruridar. Junnoo- 
NAXH SsiN V, Rah Coomab Chattxbjbb 

[9 W. B., 869 
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(e) Reyknue CoviSLtB^continued. 

. Eeolsion as to liability for reTit-~’Continued, 

Ibhan OnuNDKR lioY Chowdhky V. Buyhfb 
Chundeu Dobs . . .21 W. B., 25 

802. Decision as to tenancy 

agreement. — A Doputy CtiUector having in a Huit 
for rent givtm plaintiff (^.) a decree, delermining 
atlversely to defendant (A',) an issue whicli he had 
raised as to an arrangement of tenancy, — Held that 
JC coul<l not succeed as plaintiff in a new suit in the 
same Court in which In^ set up the same arrange- 
ment and asked to have it declanul as that under 
which lie held tluj land from M. Kalek Dass 
Ghosal V. Muj^noosoonuii Roy . 10 W, B., 466 

803. Suit in Be venue Court on 

g lease. — Subsequent sit'd for same sum as dam>‘ 
ages . — V\'hen a suit for rent due. on a cert/ain stipu- 
lation in a putni h-aso was dismissed in the Kevo- 
iiue C<mrts, — Held that another suit could not l)c 
hi'ought ill the Civil (Jourt as for damages laid at the 
amount of rent which would have been realised. 
Gopalkiisto Mooekiwkh V . MuoiioosooDFN Paul 
CuowjuiiEY . . W. B., 1864, Act X, 82 

804. Suit in Be venue Court to 

set aside attachment,— swit in Civil 
Court to assess rent on same land. — A suit was 
brought in the Revenue Court to set aside an attach- 
ment for rent, oii the ground that such attachment 
was for rt'ut at a higher rate than was due. The 
landholder claimed the higher rate undcjr an alleged 
assessment of a llutwara Amwn. The Collector 
made a decree setting aside the attai’lmient, on the 
ground that the landholder failed U? pr(»ve that the 
higher amount was due. Held that the landholder 
could not maintain a suit in tin* Civil Court to assess 
the land at the higher rate claimed for the year for 
wdiich the aitachmeiit had issued, on the ground of 
prior service of notice t>f demand of the higher rate, 
under Bengal Regulation V of IHlli, that i|uestion 
having been already adjudicated upon by a Court of 
compclcnt jurisdiction. Rkazuounissa Kn anum a. 
Doyahauxh Jua . , . Marsh., 638 

806. Decision of Be venue 

Court as to possession.— Abmer suit hg lessee 
against semindtr. — Held that a decree of the Rev- 
enue Court, in a suit for possession brought by one 
lessee against the zemindar, was no bar to a suit in 
the Civil Court brought by another lessee to obtain 
possession against both the zemindar and the tlrst 
lessee. Run Singu v, Mahomed Abid 

[2 Agra, 127 

300. Dismissal of suit for eject- 

ment.— Suit for removal of trees, — Jurisdiction of 
Mevenue Court.— Act X of 1859, s. 23. — The dismissal 
of a previous suit br<^aght by plaintiff for ejc*ctment 
of defendant, his cultivator, on account of broach of 
contract under clnnsi'* 5, section 23, Act X of 1859, 
US being barred by limitation, was held not to ojierato 
as a bar to a suit for removal and possession of certain 


BES JUDICATA— oosftMSed. 

9. COMPETENT COURT— 

(e) Revenue Covuts— continued. 
Dismissal of suit for ejectment— continued, 
trees, and avoidance of sale-deed executed by cultiva- 
tor, which was of a different nature from the one 
dismissed, and did not come within the suits de- 
fined in section 23, Act X of 1859, and therefore 
was not cognisable by the Revenue Court. JoGUi. 
Kishobe V. Cn UTTER Singh . . 1 Agra, 27 

367. Befusal of application for 

ejectment. — Civil Procedure Code, IS82, s. IS . — 
JLandholder and tenant. — Application for tenants 
ejectment for huildinQ on land. — Suit for demoldion 
of building. — A decision of a Revenue Court disallow- 
ing an application to eject a tenant, because he has 
built on liis laud, does not, under section 13 of tho 
Civil Procedure Code, bar a suit in the Civil Court 
to have the building demolished. Ambit Lal v. 
Balbib . . . . I. L. B., 6 All., 68 

308. — Decision ordering eject- 

ment. — Jurisdiction of Revenue Court. — N.'-W. P. 
Rent Act {XV 111 of lH7S)yS, 9S.— Landlord and 
tenant. — Determination of title. — The decision of a 
Revenue Court, in a suit by* a landholder against a 
kmant under section 93 (b) of Act XVIII of 1873 
for the ejectment of the t(‘uant on the ground of 
misconduct in constructing a well, that the tenant 
could not be ejected from his holding without com- 
pensation being given to him for his outlay in con- 
structing it, is not a determination of the land- 
holder’s right to demolish tlnj well as having been 
constructed by a person not liaving a right to con- 
struct it; and (xuistHju(*utly such a decision is not a 
bar to a suit by the luiidholdm* in the Civil Court 
for tb<* demolition of the well as having been so con- 
structed. Raj Bahadur v. Biemiia Singh 

[I. D. B., 3 AU., 85 

869. — Decision as to existence 

of relation of landlord and tenant.— Ctea 
Procedure Voile, 1877, s. IS . — Suit for arrears of 
rent. — Determination of title. — Act XVlll of 1873 
(N.’W. P. Rent Act), ss. 9S, 95, 149.— The cpies- 
tion whether tho parties to a suit in a Court of Re- 
venue, for arrears of rent stand in the relation of 
landlord and tenant, is one wliich it is necessary for 
such Court to try incidentally for the puipose of 
disposing t)f such suit, but not one which such Oonrt 
has special jurisdiction to dt'termine, and its deter- 
miimtiou of that viuestion is not that of a competent 
Court. Consequently, where a Court of Revenue de- 
termines in such a suit that the parties do not stand 
in such relation, such determination does not l)ar the 
I)arty alleging that tho parties do stand in such re- 
lation from suing in tho Civil Court to establish 
such relation. Gopal v, Uchabal 

[I. Ii. E., 8 All., 61 

870. Decree of Bevenue Court 

in suit as to rate of rent.— SuU for arrear.s of 
rent.— A Revenue Court cannot entertain a suit to 
d»»teniune the rate of rent payable by an ex-proprie- 
tary tenanl but an application only. Held, there 
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fore, where a landholder sued an cx-proprietary ten- 
ant for arrears of rent at a c(*rtaiu rate, and obtained 
an ex parte decree for arrears of rent at that rate, and 
again sued the tenant for arrears of rent ai. the sHine 
rate, that the Revenue Court had not jurisdiction to 
deterndne the rate of rcuit in the first suit, and that, 
therefore, the tenant was not precluded frt)in setting 
up as a defence to the second suit that it was not 
maintainable, as the raU‘ of rent had not been fixed. 
Phulahra V, Jbolal Singh 

[I. L. B., 6 AIL, 62 

871 , Determination of question 

of title,— XIX of 1863j ss. 5, 9 . — Where M,, 
the recorded proprietor of an estate, applied to have 
his share of such estate separated, and an objection 
was made to such separjition by H., iinother recorded 
proprietor of the estate, which raised the question 
of M.*s proprietary right to a jMjrtion of his share, 
and th(? Ct»llecior proceeded under section 8, Act XIX 
of 1868, to inquire into the merits of such objection, 
and decided that interest in such portion of his 
share was that of a mortgagee and not a proprietor, 
and M. did not appeal against such decision and 
it became final, — held, in a suit in the Civil Court 
by M. against II. in which he claimed a declaration 
of his ]>roprictary right to such portion, that a fresh 
adjudication of his right was barred. Hau Sahai 
Mal V . Maharaj ^ingh , 1. li. B., 2 AIL, 294 

372 . Partitio n . — 

Appeal. — Act XIX of 1S7S P. Land Rene- 

nue Act), ss. 113, 114. — Where, in proceedings for 
partition under Act XIX of 1873, a question of title to 
land is raised between the parties to the i)artition,and 
there is an adjudication of such question, such adjudi- 
cation will operate as a bar to a suit between the same 
psrties in the Civil (.\>urts to contest the title to sucb 
land, iiotwitbstanding that in some resjicets such a<l ju- 
dication may have bt;(m irr<jgular or defective, liar 
Sahai Mal v. Maharaj Singh, I, L. R., 2 All., 294; 
and S. A. No 129 of 1881, decided the 27th July 
1881, followt*d. held in this case, on consideration 
of the partition proceedings, that the question of 
title raised therein had been adjudicated on, and 
therefore the rule mentioned above applied. Batb- 
BHAB Nath v, Faib-ul-hasan 

[I. L. B., 6 AIL, 280 

373. Determination 

of proprietary right . — ^ .-W. P. Land Revenue 
Act {Act XIX of 1873), ss. 113, 114, — In the 
case of an objection to a partition raising a 
question of title, it is only when the Collector or As- 
sistant Collector re(K)rds a proceeding declaring the 
rights of the parties, after an adjudication of the ob- 
jection on its merits, that liis order becomes an 
order under section 113 of Act XIX of 1873, within 
the meaning of section 114 of that Act. Where, 
therefore, an Assistant Collector made an order dis- 
allowing an objection to a partition raising a ques- 
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tion of title, ^ on the ground that such <picstion had 
been determined against the objector in a suit tor 
profits betw(H3n the parties,— //f-’A/ t,hat such order 
was not a decision of a Court of Civil Judicature 
within the imniniiig of section 1 14 of Act XIX of 
1873, but that it c(nild be coiitcsttHl by a suit in the 
Civil Court. Ramt-shur Rni v. Subhoo Hat, 1 if. 
W., J£d, 1873, 134; Bukhta v. Unnga, 3 Agra, 
161; and Ilarsahai Mal v. Maharaj Singh^ J. L, R., 

2 All., 294, distinguished. Ashgar Alt Shah v. 
Jhanda Mal . . , I. L. B., 2 AIL, 889 

874, Rstoppel.— Suit 

for a declaration of proprietary right.— In 1804 the 
defendants served a noti(*e upon the plaintiff demand- 
ing rent for land in his pcissession for which the 
plaintiff had not paid them rent previously. Tlie 
plaintiff th(?rcnpon instituted a suit in the Revenue 
Court contesting his liability to pay rent for such land 
on the ground tliat he was th(‘ proprietor tliereof. A 
decree was made in that snit on the 16th August 
1865, directing the jdaintiff to exscute a kahuliat 
to pay the defendants rent for such land at a certain 
rate. The plaintiff did not appeal I’rom that decree, 
but from its date until August 1877 i»ii<l the defend- 
ants rent for such land. On the 8th August 1877 
the plaintiff institut(*d the present suit against the 
defendants in the Civil (<ourt, in which he claimed a 
declaration of liis proprietaiy right to such land, and 
to be maintained in possession thereof as proprietor, 
free from the liability to pay nmt, and to have tbe 
decree of the Rcvemu3 ('ourt dated tlie 161b August 
1865 declared null and inojierative. Held tliat the 
plaintiffs suit in the lievenuc' Court not being one 
which that Court was comjietmit to entertain, the 
decision In that suit eocld not be held final 0 !i the 
t|uestiou of title raised in the present suit ; and that 
there was nothing in the eonduct of the plaintiff 
which CHiu]>ped liini from instituting the pr<‘sent suit, 
IlEBl I'BAtJAU V. Jaeab Ali . I. Ij, B., 8 AIL, 40 

375 , — Jurisdiction of 

Revenue Court.';.— Landlord and tenant. X.-W. P, 
Rent Act {XVIII of 1873), ss. 30 39 . — Tlic question 
of title raised in a suit for a ih'i laration that the 
defendant holds an estate paving reveinio to Govern- 
ment as a manager snhjeet to ejectment at will, and 
for ejeetment, is not conchKU?d by the ord<*rs of the 
Revenue Courts establishing the relationship of land- 
lord and tenant Ix^twecn the parties, on an applica- 
tion having been made by tbe defendant under sac- ’ 
tion 39 of Act XVII I of 1873, upon a notice having 
been Hcrvetl uf>on him by the plaintiff under section 
36 of that Act, objecting to his ejectment. Muhah- 
MAD Abo Jaeab v. Wali Muhammau 

[I. U B., 3 AIL, 81 

See CnoTU v. Jitan , I. L. B., 3 AIL, 88 

876, - Landholder and 

tenant. — Decision of Revenue Court on an ap» 
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plication under $. 39 of Act XFTII of 1873. — Tho 
pUuitlffs in this suit, landliolders, had o^ausiHl a 
notice of ejectment to be served on the defendants, 
thoir tenants under a lease, on the ground that the 
tenancy had ex])ired. Tho defimdants applied to t he | 
Revenue Court, under section 39 of Act XVJII of 1 
1873, contesting thoir liability to be ejected, on the 
ground that the lease was a perpetual lease. The 
Revenue t'ourt hold, with reference to the word 
** istoinrari containe<l in the lease, that the hiast) was 
perpetual, and defendants were not liable to be eject* 
od. The plaintiffs thereupon sued in the Civil Court 
for tho canceluient of the woi*d “ isteinamri ” in the 
lease, on tho ground that it harl been inserted fraudu* 
Icntiy. Ueldy on appeal from the decree of the lowu‘r 
Appellate Court dismissing the suit us barred by the 
decision of the Revenue Court, that it was not so 
barred, the matter in dispute being peculiarly within 
the jurisdiction of tho Civil Court, and notone which 
a Kevenne Court was competent finally to dotiTininc 
on an application under section 39 of Act XVI II of 
1878. Husain 8hah v. Gopal lUr 

[I. D. R., 2 All., 428 

877. Civil Vrocedurc 

Code, 1877, e. 13.--N.-W. P. Pent Act {XV 111 
of 1878), ft. 89. — S. caused a notice of ejectment 
to Ih 5 served upon K. in respect of certain land, 
alleging that he hehl the same by virtu<« of a lease 
which Inwl expireil. K. contt‘sted his liability to be 
ejected under section 39 of Act XV 111 of 1873, denying 
that he hehl the laud by virtue of such lease, and 
alleging that lie had a right of occupancy. The 
Revenue Court deiuded that K. held the lanil under a 
right of occupancy, and not under such lease. S. 
thereupon sued K. in the Civil Court, claiming jK)88e8‘ 
aion of such hind, on the allegation that A". was a tres- 
passer wrongfully retaining possession thereof after 
the expiration ofiiis lease. Held that the decision of 
the Revenue Court did not render the luattiT in issu 
resjuawata. The provisions of section 13 of Act X j 
of 1877 do not apply to applications such us those 
under section 39 of Act XV 11 1 of 1873, ^ukhdaie ! 
TUTrai, - KAEim Chauuhbi . I. Ij, B., 3 All., 621 

Jurisdiction of 

Civil Court -Act XFIII of 1873 (N.-W, P. Pent 
Act), ss. 361-39.— The defendants, clniming tt) he 
occupamy tenants of certain laud, and alleging that 
the plaintiff was their sub-tenant, caused a notice 
of ejectment to served on the plaintiff under 
sections 30-39 of Act XV 111 of 1873. The plaintiff 
thereupon, under the provisions of section 39 of 
that Act, preferred an application contesing his 
liability to be ejected, alleging that he hod a right 
of ottcupaucy in such laud jointly with the defend- 
fuito and was not their sub-tenant. The Assistant 
OoUector trying the case dually decided that the 
plaintiff was the sub-tenant of the defendants, and 
the plaintiff was ejected. The plaintiff then sued the 
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defendants in the Civil Court for a declaration of his 
right as an (icciipaiicy tenant to such land and posses- 
sion of the same, Ilald that the decision of the Assist- 
ant Collector as to the respective rights of the par- 
ties could only be regarded as incidental and ancillary 
to the main point to be determined by him, — viz., 
whether, assuming the relation of landlord and tenant 
to exist between the parties, the plaintiff was liable 
to be ejected ; and such decision was not a bar to a 
fresh d(!termination of such rights in the Civil Court, 
Bikbal V. Tie^a Ram . . I. Ii. B., 4 All., 11 

379 , Decision as to liability to 

ejectment. — Landholder and tenant. — Ejectment 
of tenant. — Suit by tenant for declaration of right, 
— Jurisdiction. — Act XVlll of 1S73 (JV.-W. P, 
Rent Act), s. 93 {b). — An occuimncy tentmt, who 
had been ejected under sections 34 and 93 (b) of 
the N.-W. P. Rent Act, on the ground that be 
had committed an act mentioned in those sec- 
tions which rendered him liable to ejectment, sued 
in tho Civil Court for a declaration of his right of 
occupancy, and to have the decret* of the Revenue 
Court directing his ejectment declared of no effect, 
on the ground that his act was not one of those ren- 
dering liiin liable to ejectment, being authorised by 
local custom. Meld that the question of the plain- 
tiff’s liability to ejectment on account of the act in 
question, being a matter the cognisance of which was 
limited to the Heveiuie Courts, and the decision of 
the Revenue Court against him having become linal, 
the plaintiff’s suit was barred by section J 3 of the Civil 
Procedure- Code, liaj Bahadur v. Birmha Singh, 
J, L. U., S All., 83, distinguished. Kauua Pbasau 
8iNau V, Salik Rai . . 1. Ij. B., 5 All., 245 

3S0. Act XVlll of 

1873, s. 95. — Determination of title under cl. («). — 8. 
applied to the Revenue Court, under clause (») of 
section 95 of Act XVlll of 1873, for the recovery of 
the occupancy of certain laud, alleging that the oc- 
cupancy of such laud had devolved upon her hy in- 
heritance, and that the landholder had wrongfiily dis- 
possesseil her. The landholder set up as a defence 
to this applic.ation that S. was not entitled to the oc- 
cupancy of the land by inhcritunco, hut that she was 
a trespasser. The Revenue Court determiued that S. 
was entitled to the occupancy of the land by inherit- 
ance, and granted her application. The landholder 
then sued in the Civil Court for the possession of 
the laud. Meld, per Pbauson, ./, and I'ubneb, J., 
that the question of 8.*s title to the occupancy of the 
land was, with reference to tho decision of the Re- 
venue Court, res judicata, and could not again be 
raised in the Civil Court. Per Spankie, J., and 
Olufiblu, j, contra. Shimbhu Nabain Singh v. 
Bacbcha . . . I. li. Bn 2 AHn 

381. Decisioxi as to liability to 

ejeotment. — N.- W. P. Rent Act, 1881, ss, 36, 40, 
.9o . — The plainUffs, w^ho claimed to he tenants of 
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y. COMPETENT COUllT— 

(c) Rbyenue Oo0BT8 — continued. 

Decision as to liability to ejectment — 

continued, 

certain land imdor a lease from tbe zemindar, al- 
U'g^iiif^ that the defendant was their sub-tenant, 
under section 86 of the N.-W. P. Kent Act, 1881, 
caused a notice of ejectineut to he served u\K)n 
the latter under the ])r(,)vision8 of that Act. I'he 
defendant did not make an application under that 
Act contesting his liability to be ejected, and the 
plaintiffs applied under sections 40 and 03 (/) of 
that Act for assistance to eject him. The Revenue 
Court trying this application rejected it, on the 
ground that the defendant was not a sub-tenant of 
the plaintiffs, but a co-sharor in their tenancy. The 
plaintiffs thereupon sued the defendant in the Civil 
Court for a declaration that the latter was not a 
partner with them in the lease, and for possession of 
the laud by his ejectment therefrom. Held that 
the relief stmght in the suit by the plaintiffs was 
not one which a K(‘ venue Court could give under 
any of the clauses of section i)5 of the Rent Act, 
which presupposes an admitted relation of land- 
holder and tenant ; and therefore the determination 
by the Revenue Court of the plaintiffs’ application 
for ejectment of the defendant was not the decision 
of a Court competent to try the suit, and was no bar 
to its inHinteiiancc in a Civil Court, within the prin- 
ciple of section 18 of the Civil Procedure Code. 
Loum Singh o. laiini Singh 

[I. L. B., 6 All., 296 

332^ liesumption of 

rent-free grant , — Suit for declaration that land is 
** garden laud** and for pos.s'cssion. — Act Xil of 
ISSJ, xs. lOf 30, 9o {a), (c), (/*). — A zemiuUar ap- 
plied to the Revenue Court under section 30 of 
the N.-W. P. Rent Act, and obtained an order 
for the resumjition of certain jilots of land, on the 
ftiuUng that tliey were resumable rent-free grants. 
The ticcuplers of t^e land were ejected, and the 
zemindar obtained })ossessioii. Subseijuently the oc- 
cupiers brought a suit in the Civil (.\mrt to obtain a 
declaration that they held the plots in (piestion, 
under a license from the /.(‘miiidar’s predecessor in 
title, as orchard land, witliout jiaymerit of any rent 
or other allowance to thir hiTidlord, and tliat they 
w'ere entitled to retain the land on this fooling, so 
long as it shouhl continue, to ho occupied witli trees. 
Th(>y Hongiit to recover possession of the soil and 
timber, asking also for **a determination of the 
iiatuio of their tenure” theri'in. Meld tiiat the 
cogiiisanco of tlio suit by the Civil Court was not 
barreil by the provisions of section 18 of the Civil 
Procedure Code, inasmuch as the jurisdiction of the 
Civil Court to entertain it w'as uot ousted by section 
of the Rent Act, since the “ matter ” presented by 
the plaintiffs was not one “ on which an application 
of the nature mentioned in that section ” could by 
them have been made to a Court of Revenue, clauses 
(a), (c), and (n) of the section not being applicable 
to the case. Ajdduia Pbasad v. Shbohin 

[L B., 0 All., 403 


BDS JUDICATA — continued, 

9. COMPETENT 

(c) Revenue Coukts— 

383. Deoision of OoUeotor 

under Mad. Reg. V of 1822 when unappeal* 

ed. — A case, derided by a Collector under Regulation 
V of 1822, from whose decision no ap}\eal w'as made« 
W’as h(*Ul to be res judicata, and could not bo re- 
opened before a Small Cause Court Judge. UffalA* 
PATI Ganaeaya Gauu V, Rajlavi Ramudu 

[2 Mad., 475 

But see Adiculam Pillai v, Koviu Cbinna 
P iLLAi 2 Mad., 22 

384 . Decision as to rate of rent. 

— Decision on agreement set vp hg tenant. — In a 
suit brought in a Revenue Court by a landlord 
against his tenant to euforee acct^ptanco of a pottah 
at certain rates, for a certain year, the tenant plead- 
ed that by virtue of a special agreement he was 
tmliiled to hold at favouruhlo rates, hut failed to 
establish this plea, and a decree was passed in favour 
of the landlord. Tbe tenant then sued in the Civil 
Court to establish his right to compel the landlord 
to grant him a pottah at favounihle rates for the next 
year, by virtue of the special agreement put forward 
by him in the suit in the Revenue Court. Meld 
that the decision of the Revetiin; Court was no bar to 
the suit. HaBIKA RaMAYVAB t>. SlNDU Tibtabami 
[I. li. B., 7 Mad., 61 

385. Decision as to right to 

possession. — Dismissal of application by Colleth 
tor to raise attachment, — S,, the mortgagee of a 
talookdari village, obtained a decree U|>on his mort- 
gage against his nmrtgagor, the talookdar of the 
village, under which S attached the village. The 
Collector of the district in whi(‘h the attached 
village was situated thcrcu])()r. came in under section 
246 of the Civil Procedure Code, 1859, and sought to 
raise the attachu>ent, but, as h(‘ failed to appear when 
the matt* r came on for adjudication, his application 
was dismissed. Tlu‘ village was then sold under the 
decree and was j)urchased by S., tiui mortgageo. 
Upon S. seeking to obtain possession of the village, 
111! was resisted by the Collector, whereupon S (afUr 
proceedings ineffectually tak(*n by him under sec- 
tion 269 of the Code) fileil a suit against the Collec- 
tor praying to he put in poss(*88ion of the village. 
Meld\)y the Appcdlate Court (aflirming the decision 
of Tuck K Ft, .7.) that the right (/f S. to he }>iit in pos- 
session of the village was, as hc,twecu Inm and the 
Colleetor, ns judicata by njaseii of the dismissal of 
the Cidlector’s application under secti»)n 246 of the 
Code (to set aside winch dismissal the Collector had 
not filed a suit within the year allowed for that pur- 
pose), Find tliFit S. ought therelore Uf liave been at 
once put in possession of the \illage without further 
proof <if his title. COLLlccrOB OF Ahmehabad v, 

Samaldas BECHAUDAii . . *9 Bom., 205 

380 . Order of Mamlatdar un- 

der Bom. Act V of 1864. — Kffset of order 
on mortgagee, — A mortgagwi is not affecUd by the 
order of a Mamlatdar mt^e under Bombay Act V 
of 1604 on the application of tbe mortgagor for 
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9. COMPETENT COV MT^'-conUnued. 

(c) Revenue Covwts^eontinued, 

Order of Mamlatdar under Bom. Act V 

of 1QQ4:-^ continued, 

posaesHion BubstKiucnt to tlie date of the mortgage. 
KttlSHNAJI NAUAYAN V. G0T1NJ> BhASKAB 

[9 Bom., 276 

(d) Ceiminau Couets. 

387. ■ ' Decision of Criminal 
Court. — Civil Procedure Code, 1877, s. IH. — Suit 
hu Hindu father for compensation for the loss of his 
daughter's services in consequence of her ahduciion. 
•^Compensation for costs of prosecuting abductor , — 
A Hiodn sued for eoinpensation for tli(5 loss of his 
daughter’s services in consequence of her al)(Iuctiou 
hy the defendnut, and for t)»c costs incurred hy him 
in prosecuting the defemlant criniiiially for sucli 
abduction. Tlie defendant was cojivicted on such 
prosecution. Held tlmt the decision of the Criminal 
Court did not optTaic under section 19 of Act X of 
1877 to bar the determination in such suit of the 
question wht‘thor the defendant had or had not 
al)ducted the plaintiff’s daughter. Ram Lal p. 

R am . . . I. L. R., 4 All., 97 

388. Conviction in criminal 

, — Subsequent civil suU for damages.— 
conviction in a criminal ease is not couclnsivc 
cjvidenoe in a civil suit for daniag(*s in respect to the 
aame act. IUsuonath Nkooy u. Huuo (Iouind 
Keogy 6 W. R., 27 

389. Decision as to validity of 
document in criminal case.— 

suit in Civil Court. — A Civil Court is not hound hy 
a Magistrate’s view of the gemiineness of a doe.u- 
mcMit. Nittyanitnj> ISuemau v. Kashkknath 
KYAXiUNKAE .... 5 W. R,, 26 

JUUGUT Misske V, Raijoo Ealu 

[6 W. R., Cr., 60 

OoMANATH Rot CnowunRY ». Ragiioonath 

Mittku 

[Marsh., 49: W. R.. F. B., 10 : 1 Hay, 76 


10. REFUSAL OF RELIEF. 

390. Refusal to give relief not 

Claimed in plaint. — Subsequent suit for posses-^ 
sion of the laud not claimed . — Civil Procedure ('ode, 
ISdiK s, B. instituted a suit against V. B. to 

recover possession of one half of a field. S. N. and 
JS. H,, on their ap{dieat>ion, were nnule plaintiffs in 
that suit, hut no alteration in the amount either of 
elaim was made in the )>laiut. ’Die Prin- 
cipal Siuhler Ameon awarded to A. JB. one fourth of 
the held, and to A7. and B. N. conjointly he 
awarded one foiirth, hut as to the remaining one half 
he passed no decree, as it had not been claimed in 
the plaint, N, and B. N. thereupon tiled a frt^sh 
vuit to recover |>os8esslon of their remaining one 
fourth of the field, and the Principal Sudder Amoen 


RES JDDICATA — continued^ 

10. REFUSAL OP RELIEF — continued. 

Refusal to give relief not claimed In 
plaint — continued. 

passed a decree in their favour. This decree was 
confirmed by the Joint Judge. Held that the 
j decrees of the lower Courts were erroneous, and 
that tlu; claim of the plaintiffs was barred hy the 
provisions of section 2 of the Civil Procedure Code, 
hut leave was granted to them to apply to the Court 
below for a review^ of the decree passed in the former 
suit. Vyaseav Balaji v, Hubhajt Nabatan 

[5 Bom., A. C., 173 

391, Plaint in former suit. De- 

scription of property in. — Variance between 
body of plaint and schedule . — The father of the ap- 
))ellaiit obtained a decree against Q.'s widow and his 
reversionarv heirs, who had intervened in the suit, for 
]) 088 e 8 sion of property mortgaged hy the widow. la 
the schedule annextnl to tlie plaint the mortgaged 
property was described as Mou/.ali B., iisli with dak- 
Uili, ” — that is, Mouzah B. K. and Monzah M. B., — but 
in the body of the plaint it was described simply as 
“Monzah B.” On tin* death of plaintiff in that suit, 
the reversionary heirs of G7. sued the appellant for aa 
adjudication of their right to IG annas of Mouzah M. 
B., and it was found that Mouzahs B. K. and M, B. 
wcr(^ not usli witli dakliili but distinct moiizahs, and 
that the mortgage-deed did not inelnde Monzah M, 
B. Held, affirming the judgment of the High Court, 
that in the first suit the Court was called on to adjudi- 
cat(5 upon the property as described in the body of 

I the plaint, and not as described in the schedule an- 
nexed thereto, and that the question in the latter suit 
was then'fore not res judicata. Het Xakain Singh 
I). Ram Pershad Singh . 7 C. L. R., P. C„ 404 

392, Refusal to decide question 

of title. — Ueferencs of party to another suit. — In 
a suit between ^1. ami B. a question of title w'as raised 
aim deei<led in B.'s favour in the Court of first 
instance, baton appeal the Judge refused to go into it, 
saying tliat B. might bring a fresh suit. Held that a 
subsequent suit by B. raising the same question was 
not barred as res judicata. IVatson v. Collector of 
llajshahge, 3 B. L. It., P. C., 48 ; 12 TV. R., P. C., 
43, cited and distinguished. Emamoouekn Sitow- 
DAGIIUR V. FUTTEH ALI 3 C. L. R., 447 

393, Suit to determine issue 

left untried by Judge.— suii.^A fresh 
suit will not lie to determine an issue left untried 
by the Judge. The plaintiff’s remedy, where such is 
tlie case, shvmld be by special appeal to tlie High Ckmrt. 
JuGGEssuE Dundee u. Chundee GoBrNu Singh 

[0 W. R., 524 

394, Issue advisedly left unde- 

cided in former suit— In 1878 as tlie auction- 
purchaser of a talook, sued 35 persons for possession 
of a part of this talook. In this suit the issues raised 
were — (1) whether A. had purchased the whole tahxik, 
or an 8-anna share of the right, title, and interest 
of the judgment-debtors therein ; (2) as to the correct- 
ness of the boundaries of the talook as given in the 
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10. REFUSAL OF RELIEF — continued. 

Issue advisedly left undecided in former 
suit — continued. 

plaint. Tbe Court held that A. had purchased the 
right, title, and interest of the judgment-debtors in 
the taI(Mjk, and as it apjxjared that some of the defend- 
ants were not judginent debtors, and as it did not ap- | 
pear what portions of the talook were held by the se- i 
veral defendants, the lower Appellate Court dismissed 
the suit, with liberty to the plaintiff to bring a fresh 
suit within the proper lime. In 1880 A. brought a 
fresh suit against 16 of the same defendants and 19 
others for possession of a portion of the same talook 
The issues raised were — (1) whether the suit was 
barred under section 18 of the Code j (2) whether A. 
had purchased the whole or a portion of the talook ; 
(3) whether the defendants were in possession of all 
the disputed land, and, if not, what portions of the 
talook were held by the siivcral deft'iwiants ; (4) as to 
the correctness of the boundaries of the talook. The 
Mnnsif held that the suit was not barred, and on the 
merits gave A. a decree. The 8ubordinate Judge 
held that the suit was barred, and refused to go into 
the merits. Held that the <jucstion whether A. had 
purchased the whole or only a portion of the talook 
W'as res judicata^ hut that the (juestion as to what 
lands A. W’as entitled to by virtm* of his purchaso 
having been left undecided in the fennner suit. A, was 
entitled to a decision on that point. Ra.M Chahan 
V. REAZcrj)i>iN . I. Ij. K., 10 Calc., 866 

396 , Judgment in former suit 

appealed from. — staif of execution pending ap- 
peal.^ Ren lew. — Held that a former judgimnit by a 
Court of competent jurisdiction upon the same cause 
of action was conclusive Ixitween the same parties in 
a subsccpient suit brought in another Court, notwith- 
standing the pendency of an appeal against it ; hut 
that the. Judge passing a decree in the subsequent 
suit might, upon application made to him, and security 
being given, stay the execution of it until the appeal 
in the former suit was decided, and might, if the decree 
in the former suit was reversed, entertain an applica- 
tion for the review of his own decision in the subse- 
tjuent suit. RgLKTKAM Nathueam v. Gujaeat 
Mbkoantile Association . 4 Bom., A. C., 81 

398 , Aflrming judgment in 

special appeal. — Affirmation in general terms hg 
rejecting appeal. — In a special apjKml the general 
adirmation of a judgment can only refer to the |K)ints 
raised by the appellant, the rejection of the appeal not 
necessarily affirming the other Undings of fact or law 
incidentally aiTived at by the lower Appellate Court. 
Ahmed Uqssein v. Bandeb . . 16 W. B., 91 

397 . Decision t>n issue not after- 

wards appealed from. — Preliminary issue. — The 
decision of an Appellate Court, on a preliminary issue 
of fact, which was not at the time apja^aled against, 
and which on a subsequent special ajipcal was not 
altered or noticed by the Special Appellate Court, is 
conclusive between the parties, and the issue deter- 
mined cannot be reopened on a 8e(‘ond special appeal. 
Bhbhanji bih Bahieji Bhatanbat bin Anan- 
DBAT 1 Bom., 173 


BBS JUDICATA — continued. 

10, REFUSAL OF RELIEF— 

398. — Poiht decided by lower 

Court, but not dealt with on appeal. 

as to enhancement of rent . — Subsequent suit fwt 
enhancement. — In a suit for enhancement of rent, 
tbe^ Munsif found that the service of notice was 
sufficient, but that the rent could not be enhanced^ 
On appeal, the District Judge found that the Horvieo 
was insufficient, and dismissed the suit, expressly de- 
clining to consider tlie cpicstion wlictbcr the rent was 
cnlumcoable. In a subscqueiit suit for enbaneemeut 
by the same plaintiff against the same defendant, 
the Munsif fouml that no sufficient ground for en- 
hancement had been made out, and dismissed the 
suit. Ou appeal, the District Judge agreed with the 
Munsif on this point, and held also that the decision 
of the Munsif in the first suit, that the rtmt could 
not ho enhanced, wa.s res judicata. Held that 
where the decision of a lower Court is appealed to a 
stiperior tribunal, which for any reason docs not 
think fit to decide the matter, the tpiestion is left 
open, and is not res judicata. ChuNDEE CoomaB 
MiTTEE V . SnNDAEt DA88KE 

[I. D. B., 8 Calc., 631 : 11 C. L. B., 22 

399 . Effftct of appealing against 

a judgment. — Onnl. Pnwedure Codes {Act VI II of 
ISnO, s. 2; Act X of 1877, s. 13, exph 4).’--TiUe, 
— 7''re.spass, — Damntjes . — When the judgment of a 
Court of first instamM* upon a i>artlcular issue is ap* 
]»calcd against, that j\idgment ceases to be res judi* 
cafa, and beeoimis res suh judice ; and if the Appel- 
late. Court d(M'Utios to dt^eide that issue, and dispoHeSi 
of the case ou other grounds, the judgment of the 
first Court upon that isstie is no more a bar to a 
futurtj suit than it would be if that judgment hod 
been rcvcjrsed by the Court of A])peal. Nievabu v, 
Nilvaeu . . . I. L. B., 6 Bom., 110 

400. Effect of judgment pend- 

ing appeal. — Dismissal of appeal for want of 
proseetdi n. — The plaintiff sued to recover two vil- 
lages from tlie defendants, claiming title from Cl, 
the purchaser. The first tlefendunt alleged that her 
husband, not €., was the ])nrchascr. This (piestioii 
was determined in a former suit, in wliicli the pre- 
sent first defendant was ]daintlff, and the present 
plaintiff ileLmdaiit, in favour of tlic present plaintiff, 
by the Civil Jiidgt!, a?id the decision was confinned 
ou appeal by the Sndder (Joui t. An appeal to Her 
Majesty in Coiineil was dismissed for want of prosecu- 
tion. Held that the matter in issue mitres judicata, 
Qufere , — Whether the former judgment could bo 
deemed concbisivc whilst an api>**.al was iiending. 
Kakbaelapudi Suuiyanaeayanaeazu Gaeu «. 
CHEBliAMKXTEI CllELLAMMA . . 6 Ma d., 176 

401. Decision on a point of la w 

subsequently disapproved of by a Pull 
Bench.— as to same suhjeet^maUer.^Vf)xiitc a 
Division Bench of the High Couil decided, as a peunt 
of law, that a projwrty hacl not i)aH8cd under a cer- 
tain deed of sale, and subsequently the decision on 
that p^jint of law was in another case disapproved of 
by a Full Bench, the decision of the Division Bench 
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Deoision on a point of law subsequently 
disapproved of by a Pull Bench— con^i- 
nued. 

(where the same plaintiff has again sued to recover 
the same property, relying on the same deed of sale) 
is no less a res judicata because it may have been 
founded on an erroneous view of the law, or a view 
of the law which a Full Bench has subsequently dis- 
approved. Go WEI Kobe Aueh Kobe 

, [I, Ii. B.. 10 Calc., 1087 

11. PRIVATE RIGHTS. 

402. — — — Prescriptive right— C mu7 

Procedure Code (Act X of lS77)t s. IS, expL 5 . — 
Explanation 5 of section 13 of Act X of 1877 only 
applies to cases where several different persons claim 
an easement or other right under one common title, 
—as, for instance, where the inhabitants of a village 
claim by custom a right of pasturage over the same 
tract of land, or to take water from the same spring 
or well. Where, thertjfons A., in defending a suit 
brought against him by B. to have it declared that 
ho had a right to build a wall ac.ross a drain, set U]) 
a prescriptive riglit to use the drain, and it was de- 
cided that no such i)re8criptive right existed in A., 
and subsequently C. bnmght a suit agaiiit B,, 
claiming to use tlie same drain as an easement, and 
asking for the removal of the wall in question in the 
former suit, and B, set up the pidgment in the suit 
between himself and A, as a bar to the suit, — Held 
that the right claimed by C., not biruig one which he 
and other iuhahitaiits of the neighbourhood claimed 
under one common title, hut a prescriptive right 
which he claimed individually in respect of his own 
house and premises, and depending upon the length 
of time he liad used the riglit, was a separate claim, 
and that the judgment in the suit hotwetm B. and 
A* did not operate as a bar to his suit. Kalishcn- 
KUE Doas V. Gopal Chunukh DtJTT 

[I. I*. B., 6 Calc., 49 ; 6 C. Ii. B., 643 

403* — Right to use of 

^ater, — Decision in former suit. — A decision in a 
former case, in wdiich a mere question as to the us(; 
of the water in a water-eoiirse arose, cannot operate 
as res judicata in a subsequent case, in winch the 
aubject- matter is whether the defendants have the 
right of throwing up an embankment and obstruct- 
ing the water-way. MuNMOUim SiN(?u r. Amhit- 
WATE Cnow'DHBY . . W, B,, 1864, 167 

404. ■ - — Civil Proce- 

dure Code, isag, s. 2 . — Suit on same cause of ac- 
Hon.-- Suit to obtain r-igkt of wag. — Where a suit 
for right of way was once thrown out on the specific 
ground that, according to plaintiff’s own statement, 
the road in suit was a public one, and that the Court 
had no jurisdiction,— //c/rf that, as the real cause of 
action — namely, the obstruction of the road — was not 
decided in the first trial, section 2 of the Code of 
Civil Procedure did not bar a second suit for the 
^ removal of the obstruction. Nubebm Mundle v. 
Boeamby SiBEAE . . 26 W« B., 208 


BES JUDICATA — continued, 

11. PRIVATE RIGHTS-eon^««ffei. 

406. Bight to fees for heredi- 

tary services. — Decision in former suit, — In an 
action to recover fees claimed for services as an 
hereditary family aud village priest, it appeared that 
a deceased brother of the plaintiff had recovered 
judgment against one of the defendants and others 
in an action for similar fees. Held that the former 
judgment was not conclusive in favour of the plain- 
tiff, nor as against a brother of one of the original 
defendants. Keishkambhat bin Smivbahbhat v. 
Laksuumanbhat bin Ganeshbhat . 1 Bom., 141 

406. Bight to receive honours 

as priest of temple. — Right decided informer 
suit. — Plaintiff sued to establish his right to receive 
certain honours in a temple as appertaining to his 
office of officiating priest of the temple, aud to recover 
damages for the invasion of his right. lu a former 
suit between the predecessor and the xdmBtiff and 
the first defendant, the claim to sit at the right side 
of the idol at fe.stival8 was admitted, hut the right to 
receive a cake on the same occasion was disallowed. 
Held that the claim of thts plaintiff, so far as it 
sought to e-stablish the plaintiff’s right, was res 
judicata. AEOHAKAM SbINIVASA DlKSHATtTLtr V. 

UjUAYAaiEY Anantua Cuablu . 4 Mad., 349 

407, Bight to water for irriga- 

tion. — Civil Procedure Code. 1SS2, s. 13, expl. 6. — 
In 1881 A. sued B., C,, and otlu^rs for damages 
for the loss of his crops by the diversion of a water- 
channel by the dcLuidants. A. claimed a right com- 
mon to himself and otlmr ryots of his village to 
use the water during the day-time under an arrange- 
ment by which B., C., and the other defendants in 
th(^ suit were entitled to use the water during the 
night-time. In 1882 A. and four other ryots, not 
parties to the former suit, sued B., C., and thirteen 
others, not parties to the former suit, for a decree 
declaring that the plaintiffs were entitled to the 
exclusive use of the water in the channel by day. 
The lower Courts held that, the suit was barr(;d by 
section 13 of the Code of Civil I’roccdure. Held 
that, as between the iflaiutiffs other than A. and the 
defendants, and as lH‘tween A. and the defondauts 
other than B. aud C., the suit was not burred by 
section 13 of the Code of Civil Procednre. Thana- 
KOTi V MuNiArPA . . 1. 1*. B., 8 Mad., 496 

j BESOLTJTIONS OP CORPOBAa?IOIf. 

LIBEL COETAIMED IN— 

See IxjiTNCTioN— -S pecial Cases— Public 
Offickes with Statftoey Powees. 

[I. Ii. R., 1 Bom., 132 

BESPONDEK’T NOT APPEARING IN 

LOWER COURT, BIGHT OP APPEAL 

OP- 

See Peaoticb— C iTiL Cases— Appeal. 

[1. L. B., 3 Calc., 228 

RESPONDENTS. 

See Pahttks— Adding Pabties to Suits 
—Respondents. 
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BBSPOlTOBISrTS — f on/i 

See PATiTIKg — StJBSTITUTlOK OF PaBTIBS 
— llBaPOJfDBNTS. 

In same interest. 

See PEiyr Councii., Peaoticb of — Costs. 

[11 B. L. B., 168 

— Objections by — 

See Cases under Appeal— Objections 
BY Kbspondent. 

See Casks under Appellate Court — 
Objection taken foe first time 
ON Appeal. 

BESTITTTTION OP CON'JTJG AIi EIOHTS. 

See Burma Civil Courts Act, 1875, s- 

49 . . . I. li. R., 13 Calc., 232 

See Civil Procedure Code, 1882, ss. 
250, 2C0 (1859, s. 200). 

ri. Ii. R.. 1 AIL, 501 
1 Ind. Jur., N. S., 101 : 6 W. B., Mis., 29 
8 W. B., P. C., 3: 11 Moore’s I. A., 661 

See Hindu Law — MARR iAaK — Restraint 
ON, OR Dissolution op, Marrtaok. 

[I. Ii. R., 3 Calc,, 305 

See Mahomedan Law—Dower. 

[I. I.. R., 1 AIL, 483 
I. Ii. R., 2 AIL, 831 
I. Ii. R., 8 AIL, 149 

See Marrtaob . I. !•. B., 12 Calc., 708 

See Valuation of Suit— Suits. 

[I. L. B., 13 Calc., 232 

1. Bight of suit. — Jurisdiction of 

Civil Court. — Suit husband against wife for res- 
titution of conjugal rights. — A suit by liusbaiid 
ttgaiiist wil’u for rcslitutiou of conjugal rights will 
lie* ill the Civil Courts. Jhotun Beehee ij. Ameer 
C llAND , 1 Ind. Jur., N. S., 317 

S. C. Chotun Bebeb V. Ameer Chund 

[6 W. R., 106 

2. Suit to recover 

possession of wife. — Held that a suit by a husband 
to recover possession of the person of his wife will lie. 
Hub Sookha v. J’oobun . . 2 Agra, 116 

Contra, Melaram Kudial V, Thanoobam Ba- 

9 W, R., 562 

3. Ecclesiastical law 

— Farsis. — A suit for the restitutitiu of conjugal 
rights, which is strictly an ecclesiastical ))roeeeding, 
camiot consistently with the princi})lcs and rules of 
(H’closistieal law be applied to parties who profess 
the Parsi religion. Abdasev Cuksktjek v. J^ehozk- 
BOYE . 6 Moore’s 1. A., 348 : 4 W. R., P* C.i 91 

Suit for restitu- 
tion hg Mahomedan before pngmeni of dower. — A suit 
will not lie by a JVlahouiedan to enforce the return of 
his wife to his house, even after consuuimatiou with 


RESTITUTION OP CONJUOAIi 
RIGHTS,— Right of suit— coa/tjwed. 

consent, until her dower (prompt) has been paid. 
AbDOOL SUUKKOAR V. KAHEKM-OON'NISSA 

[0 N. W., 84 

5^ Suit hg Mahomedan 

husband against wife . — Procedure . — Beng. He.g, I Vof 
1793, s. lo . — A Mahomedan husband may institute a 
suit in the Civil Courts of India to enforce his mari- 
tal rights by compelling his wife against her will to 
return to cohabitation with him, and such suit must, 
under the imjierative words of section 15, Hegulsition 
IV of 1793, and the nature of the thing, be deter- 
mined according to the prineiples of Mahomedan law, 
Judoonatii Bose v. Shumsoonissa Bkoum. Buz- 
LOOR Ruukbm V . Shumsoonissa Bk'ium 

[8 W. B., P. C., 8 : 11 Moore’s I. A., 661 

0^ Hindu husband 

convert to Chrlsiiunitg. — A Hindu husband wdio bas 
been repudiated by ins wife on bis conversion to 
Christianity cannot sue for tlie restitution of conju- 
gal society. Muchoo V. Arzoon Sahoo 

[6 W. R„ 235 

7, Mahomedan con-> 

verted to Christ ianitg.^Semhle,--'li\\\ii where per- 
sons of Mahomedan faith are married according to 
the Mahomedan law, and either party becomes a con- 
vert to Christianity, a claim for restitution of conju- 
gal rights cannot be supported. Zubvedubt Khan 
n. His WIPE . . . . 2N. W.,870 

9 . Bight to A^CTBe.—Marriago 

complete except one ceremony which would have al- 
ter ed status of woman as to caste . — Where a man who 
had been marrii'd to a w'oman, hut had failed to go 
through the second ceremony, without which, accord- 
ing to ilie cust/Oins of Ins caste, the woman wfould 
have Ixum deli led had he obtained possession of her, and 
bail H(*tiially married a He(*oiid w’il(‘, and left the first 
w^oinan to believe that she was at liherl.y to contract 
another j.iarriage, wliicdi she did, brought a 
againstber for restitution of conjugal rights,— 
that though, after a firut marriage, a man’s right to the 
iH'i’son of his wdfe was coiii})lete, yet wdiere, as in the 
tircsent case, there w^ere other ceremonies which were 
usual but had ]>een iu‘glec(ed. and the claimant had 
not shown cause for Ids neglect, Im was not entitled 
to a decree. Buolchand Kollta 

9 ^ ... Custom as to child* 

wife living apart from husband till puberty 
Where it was the universal custom of the community 
to w'hich tljc pli.intiff belonged that a child-wife should 
remain away li-om her husband until a certain event 
had occurred, a Court w'as laid to have Ixieii justified, 
while, such (contingency liad not happened, in refusing 
to order sucli a wife to go to h(*r husband, although 
the marriage was valid. SUNTOftH ItAM DosB n. 
Gerb Pattuck .... 28W. R., 22 

1 10. ' Agreement to se* 

parate. Suit to set aside . — Consent of wife . — Where 
1 a husband and wife (Hindus) thirteen years previous - 
j ly had agreed to separate, the husband having treated 
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BJBSTITlTTIOlSr OB* CONJUaAIi 

HIGHTS. — Form of decree — continued, 

lAlAMlTN V, MaUOUEO MaJEKDOOLLAH 

[3 Agra, 88 

27 , Citil Procedure 

Code (Vin ofl8o9), s, ,200.~Per Makkby, J.— 1« 
asuiti by u»lntsband for restitution of conjugal rights, 
a decree tliat “ the case be decreed u warding the 
plaintiff to take defendant as his married wife/* is 
not a proper form of decree. The decree may order 
the wife to return to her husband’s prot<*ction, hut 
such a decree is not one wbicb can be enforced in 
the manner provided by section 200, Act VIII of 
1859, as being an onler “ for the performanee of a 
particular act.** Gatua Ham Mistbee e. Moohita 
Kocuik Atxeah Domoonek 

[14 B. L. R., 298 : 23 W. R., 179 

28, Execution of decree. — Civil 

Procedure 6’odc, ,v. 20(1 — — That a 

decree for n^stitution of conjugal riglits between 
Idahoincdans or llinduH may lie enforced under 

200 of Act VI 11 of 1859. Vamunabai i>. 
Kabavan 

[1. Ii. R., 1 Bom., 164 

29 , — Jjprree under 

Parei Marriage and Divorce Act (XV of lS(ii>)t 
e, H(),^^JtCnfotcing decree . — Civil Procedure Code, 
1859, s. 200 . — A decree for restitution of conjugal 
rights innler the Parsi Marriage and Divorce Act 
is enforceable only in the manner provided in section 
8(* of the Act ; such provision is in substitution of, 
and not in addithm t-o, the ordinary remedies pro- 
vided by section 200 of the Code of Civil Procedure. 
AbOBSAB JAUA14Q1B FBAMJI V. AYABAI 

[9 Bom., 290 

RESTORATION OP PROPERTY BY 

CRIMINAL COURT. 

iS’ee Cahbb undkb Stolen Propebty, 
Disposal of, dv thk Co cut. 

[1. L. R., 1 Bom., 680 

RESTORATION OP CASE STRUCK OUT 

BY MISTAKE AS COMPROMISED. 

iSee Civil Pkuoedukk Code, 1882, ss. 
98, 99 (1859, s. 110) . 8 W. R., 283 


RESUMPTION. Col. 

1. Hiuht to Resume .... 5102 

2. Pkockdibe 5105 

Jl. Kfkkct of Resumption , . . 51o7 
4. Misuellanbous Cases . . . 5111 


See Casks under (Jhatwali Tenure. 

See Cases undkb Grant— Resumption 
OB Revocation of Grant. 

See Casks unokb Onus Pbobandi — Re- 

bCMPnON AND ASSESSMENT. 

See Casks under Settlement. 

— of ferry. Suit for compensation 
for loss by— 

See Jurisdiction op Civil Court— Fru- 
itiiss . B. L. R„ Sup. Vol., 630 


RESUMPTION— 

I of invalid lakhiraj. 

1 See Landlord and Tenant— Constitu- 

tion OP Relation— Gknkeally. 

[8 B. L. R., Ap., 82, 83, note ; 85, note ; 

87, note ; 89, note 

of jagRir by East India Com- 
pany. 

See Act op State . 12 B. L. R., 120 

of rent-free tenure. 

See Grant — Power to Grant. 

[B. L. B., Sup. Vol., 76, 774 

1. EIGHT TO RESUME. 

1 , Right to resume mokur- 

rari tenure. — Death of grantor without heire, — A 
mokurrari tenure granted in perpetuity cannot bu 
resumed by the grantor even if the grantee dies 
without heirs, Himmut Rauadoor v. Soonkkt 

15 W. B., 649 

2. Grant in lieu of 

maintenance. — Limitation. — Although a grant of a 
mokurrari lease iu lieu of maiut(‘nauce may be ro- 
Rumuhle by the grantor and his htdrs, yet, if tbo 
grantor or any of bis successors receives distinct 
notice of a claim on the part of the grantee to 
hold iu perpetuity and not subject to resump- 
tion, and allow’s twelve years to go by without 
contesting such claim, he (such grantor or successor) 
w'ill be barred for the time of liis ow’U enjoymeut. 
Petambar Raboo V, Nilmont Singh Deo 

[I. L. R., 3 Calc., 793 

8 ^ Grant in lieu of 

tnaintenanvB . — Hindu law . — Alienation. — Impartible 
estate — The mere fact of the impartibllity of an estate, 
or rather the mere fact that the suceessiou to a ze- 
miudari is governed by the law of primogeuitiire, does 
not deprive the zemindar of his ordinary right to 
alienate it, or any portion of it, during his lifetime. 
Ac(u>rdingly, an ordinary mokurrari lease, granted by 
a zemindar of lauds forming portion of a zemindari 
the succession to w'hich is governed by the law of 
primogeniture, is valid, and the lands comprised in 
it cannot be resumed on the death of the grantor by 
his successor. Hut a mokurrari khorj>o8ij, or allow- 
ance for maintenance, or an estate for life in lien of 
imiintenauce, granted by the owner of a zemindari 
impartible by special custom but otherwise 8nbj<;ct 
to Bengal iaw% to a member of his family, is resum- 
iible by his successor tm tin* dt*-atb (^f tlie grantor. 
Uddoy Adittya Dee v. .Jadublal Adittya Deb 
scale.. 113: 4 C. L. R., : 

See WooDOYADiTTO Deb v. Mukoond Narain 
Aditto . . • .22 W. R., 225 

4 , Right to resume julkurs iu 

navigable rivers. — Seng. Peg. II of 1819. — A suit 
for resumption of julkurs in navigable rivers not 
fftrmiug i^art of settleil estates is cognisable only in 
the ordinary CourU, (1) becauae of the total absence 
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KBSUMPTI01ir-~co«<iii«tfdf. 

1. RIGHT TO RESUME 

Bight to resume julkurs in navigable 
rivers — con tin ued, 

of the word “julkur*^ in any of the Resumption Re- 
gulations, either before or after liegulation II of 1810; 
and (2) by reason of the difference in the nature of 
the claims between one to take possession of julknr 
and one to resume lands. Collkctoe or Maldah v. 
StTDUEOODDBEN . , . .1 W. B., 116 

5. Right to resume jaghir.— 

Alienation hy grantee. — zemindar cannot sue to 
resume a jaghir on the ground of its alienation by 
the grantee, so long as there are heirs male of the 
grantee existent. Rambswab Nath Sino v. Haea- 
LAL SiNO . . . 1 B. li. B., A. C., 170 

0, Bight to resume permanent 

tenure. — Forfeiture of tenure. — Fon^payment of 
Government revenue. — Where an ancient and perma- 
nent tenure is held by several persons in separate 
shares, and some of the sharers make default in the 
paynnmt of their quota of the Government assess- 
ment, the ])ort inn of the tenure held by the sharers who 
paid their shares of the HSHessment cannot he resumed 
or forf(‘itod by the Government. In such a case the 
onus lies on the Governnnmt to make out by clear 
CNidence under what sjiecial coiitract, or agrcemtnt, 
or regulation it forfeits the entire tenure. Reett r. 
Kllaiva 

[12 W. R., P. C., 33 : 13 Moore’s I. A., 104 

affirming the decision of the High Court in Et^- 
LAiTA V, CoLLECTOE oE Salem * . 3 Mad., 69 

7, Right to resume village. — nu 

lage entered as jaghir in accounts of permanent seU 
tlement. — Zemindar ^ Right of — Where a village, part 
of a zemindari, has been entered as a jaghir in the 
accounts of the permanent settlement, the zemindar 
cannot resume the village, and is entitled in respect 
thereof only to the usual kuttiihandi. Harischan- 
UANA Deya V. liAMAifNA Chanhei . 1 Mad., 355 

Bight to resume Neemuk 
Sayer mehal8.*-i?e«y. Rege. VI 1 1 and XXVII of I 
17^3. — Right of Government as Sovereign. — 'i he re- 
sumption by Government of Noeniuk Sayer mehals 
(saltpetre-duty estates) upheld, the sanads of the Suha- 
dar of Rehar, the ruling power previous to the Com- 
pany's accession to the bewanny, purporting to grant 
the Government as mokurrari istemrari at a permanent 
fixed rent, hei ng declared forgeries. Queere ^ — W liether 
the Neemuk Sayer mehals laung a sayer right was not 
wholly abolished by Bengal Regulation XXVIl of 
1793, and the Bengal Government in its Sovereign cha- 
racter had not an absolute right to resume. Tlie 
settlement by the Government with a proprietor 
of the soil under the dectmnial settlement, made per- 
petual by Bengal Regulation VIII of 1793, relates to 
land revenue only, and not to sayer duties elaipied by 
a party not a land proprietor. Govkenment of 
Benoal V. Jafue Hosbein Khak 

[6 Moore’s I. A., 467 


1. RIGHT TO RESUME— 

9. Bight to resume subordinate 

tenure by istemrardar. — Customary right. 

A custom was alleged entitling a Ratwi Thakur, 
or chief belonging to the Rathor clan of Rajputs, 
who was the istemrardar of an ancient, and impartible 
talook in Ajmere, to resume land formerly part of it, 
hut granted some generations hack as a subordinate, 
estate to a collateral relation of the chief. Tho 
ground of the resumption claimed was tVat the last suc- 
cessor to the estate so granted had died without issue 
and without adopting. Held that the Commissioner’s 
judgment, which was that a right of resumption 
exerciseable. merely on the above ground had not 
been established, was corn^ct, being supported to 
some extent certainly by answers received by the 
Chief Commissioner on iiujniry from the neighbour- 
ing durbars of Kajputana chiefs, and, on the whole, 
by the balance of the evidence. Rao RarahxJE 
Ringh r. JowAuiit Kttah ' 

[I. Ii. R., 10 Cnlc., 887 ; U B., 11 1. A., 75 

10, Bight of maafedar.— 

nition of right to resume. ^imitation . — Cause of oc- 
iion.~ Held that men* reeognitiorj of right to resume 
contained in the wujib-ul-nrz, wh(*ro the grant exist- 
ed many years previous to the date of that document, 
does not rc-gmnt to a inaafi‘dar so as to give pbiiutifP 
a new starting- poitit from which his right to resume 
should date. Daydm Khan v. Thnsookh Rai 

[2 Agra, 189 

11. Bight of manager of religous 

endowment. — Jyewy. Reg. XIX of 17.9.1, — The 
manager of a religious endowment i'onsi sting of the 
profits of a number of villages after i>aying revenue, 
was not a zemindar under Regulation XIX of 

and could not sue for resumption of invalid lakhiraj 
land. Nobin Chundee Roy CHOWDHitT v. Peaekm 
Khanum . , , . 8 W. R,, 148 

12. Bight of talookdars.— Zmii 

of area in suit for resumption. — Tal(K)kdar« had no 
legal right to sue for resumption of areas containing 
more tlmu 100 bighas of land. Gopal ChundEK 
Roy ©. OoDHUB Chundee Mu luck; 

[W. B., 1864, 166 

13, Bight of Government as 

agent for zemindar.— /.Vm *7 of area in suit for 
resumption,— The G(»vermnent, wlum acting as agent 
of a zemindar, could only sue to resume invalid lakhiraj 
lands under 10C> bighas. ItAM Lochun Sibcab », 
Denonath Paul ... 2 W. B., 279 

14, Bight of zemindar.— Pre- 

sumption, — Land held under different sanads . — 
Limit of area in suit for resumption. — When land 
beyond R.H) bighas in cxfc<*nt is mlmittedly held by a 
lakhirajdar, the presumption is that it is held under 
on(* grant, and that it is resiunable by Government, 
and not by the zemindar. To rebut tlie presumption, 
the zemindar must show that the land, thofigh Iwyond 
300 bighas in extent, is held under diiTerent sanads. 

Naeain Roy v. Hobby Doss Roy 

LW. B., 1864, 146 
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1, UlOHT TO 

Bight of aemindar — continued, 

16. Right of zemin- 

dar to as Hess and resume invalid lahhiraj tenures , — 
JAmit of area in suit for resumption . — Whon a 
zemindar en^apjed to pay a (‘ortain amount of i-c venue 
on certain lakhiraj lands, on rondition of Oovcrnirumt 
Btoppiiipr resumption proottedinga in respect to sueli 
lands, ho Inwl a right uudm* that engagement to 
resume invalid rent-free tenures below 1(X) bighas in 
extent, whatever had been the nature of agreetnent 
with Government in previous years, but he had no 
right to resume lands of greater extent than 100 
bighas covertid by one sanad. Bkkb Ciiundrb 
• looBBAJ 1). Umakant Skin . W. B., 1864:, 232 

Bee BuBltOHUiTDiSB JooiiBAJ V. Siiiujor Tha- 
KOOH , . . « W. R., 1864, 8 

Reng. Reg. II of 

1H()V, s, 30. — lAmit of area in suit for resumption . — 
To har a /emindar’s right to resume, as invalid lakhi- 
raj iirnh^r secHon 3(), Ib'gulatiou II of 1800, lands in 
exet'ss of 100 higliuH, it must he shown that the lands 
are liehl under a sanad in ex<u*HS tjf 100 bighas, or 
under differi'iit saiiads, each in excess of 100 bighas. 
Mahomed MuNsoout). Umbica Chujin Roy 

[W. R., 1884, 132 

17. Beng. Reg. XIX 

of 1793, — Limit of area in suit for resumption. — A 
zemimlar is not precluded by Regulaticm XIX of 
1703 from suing for tin* resumption of invalid lakhi* 
raj lands exceeding lOO bigbas held under several 
sanads, provided none of llnun singly is a grant for 
more than 1(X) bighas. The release of lands covered 
by one such sanad from the claim of Government to 
resume, on the ground that they were under 50 
bighas, d(x*8 not bar the zemindar’s right to resume 
them. Eeiab v. Mahomed Veezkkk 

LW. R., 1864, 217 

.w. - - X of 

17$3i s. 10. — Limitation in suit for resumption . — A 
zemindar suing for resumption of alleged invalid 
lakhiraj land under section 10, Uegulatiou X of 1793, 
was not limited to time, provided he could prove that, 
at some time subsequent to the decennial settlement, 
the land sought to bo resumed was jmrt of his m£l 
estate, and hatl jniiil rent. Gopal Chundke Shaha 
V, Bhabo Taeinkb Bosses • 7 W, R., 240 

2. PROCEBUKK. 

19 , Assessment of resumed 

lan<^* — Beng, Reg, XIX of 1793. — Beng, Reg. 11 of 
1819, s. SO.— Suit for rent . — Unless the bolder of a 
resumption* decree took steps under Regulation XIX 
of 1793 to have the revenue fixal by the Collector, 
and the defeudaut consented to pay the reveuue re- 
quired of him, he had no locus standi on bolding the 
lauds U) bring suits for rent. 'The rule to Ihj followed 
in determining in what manner and under what Regu- 
lation the assessment of resumed lakhiraj laud should 
lie conducted was, first to ascertain whether the exist- 
ence of the lakhiraj prior to 1791 had been decided 


RESUMPTION— 

2. PROCEDURE — continued. 

Assessment of resumed lands— cen/tfiKpt?. 

by the decroc for resumption. It could not be presumed 
that every case instituted under section 30, Regula- 
tion 11 of 1819, dealt with an estate which was held 
lakhiraj prior to 1791. POQOBB v. Kkeam Hossrin 

[15 W. R., 483 

20. Question of validity of 

grant. — Limitation. — Existence of tenure before 
1790. — In a suit for resumption, where the defendant 
pleads a lakhiraj tenure l?efore 1790, the validity of 
the grant is not oiamto the Judge^s consideration, but 
only whether the tenure was in existence before l7lH), 
and if so to apply the law of limitation. Sagoiik 
Moneb Bossbb V. Bifbo Bobs Bey . 1 W. R., 249 

21. Limitation. — Beng. Reg. IT of 

1819, s. 30.— Lakhiraj.— Beng. Reg. XIX of 1798, 
s. 10.— A suit for resumption under section 30, 
Regulation 11 of 1819, must be assumed to refer 
only to lakhiraj created prior to the 1st of Decem- 
ber 1790, and therefore was not exempt from limita- 
tion under section 10, Regulation XIX of 1793. 
Ubbba Monee Babke v. Koonj Beitaiiy Holdar 

[B. It. R., Sup. VoL, Ap., 8 : 2 W. R., 207 

22. Beng. Reg. XTX 

of 1793, s. 10.— Beng. Reg. II of 1819, s. 30.— 
Regulation II of 1819, section 30, did not apply 
to a suit in a Civil Court for resumption under 
section 10 of Regulation XIX of 1793. The deci- 
sions in Sonatun Qhose v. Abdool Farar, B. L. R., 
Sup. Vol., 109 ; and Jfeera Monee Babee v. Koonj 
Beharg JIuldar, B.L. R., Sup. Vol., Ap,, S, upheld. 
HABinAB Mukhopadhya V. Madab Chandra Baud. 
Naba Krishna Mooebbjeb v, Kailas Chandba 
Bhuttacha&jbb 

[8 B. I*. R.. 666 : 20 W. B., 469 
14 Moore’s 1. A., 152 

Sonatun Ghosb v. Abdool Farar 

[B. L. R., Sup. Vol., 109 ; 2 W. R., 91 

28. Notice to parties. — Par/y 

not in possession. — In resumption proceedings it is 
not necessary to give notice to a party not in 
possession or to make him a formal party to the suit. 
Ram Chundbb Shah a v. Collector op Mymen- 
6INQU 22 W. R., 48 

24. Seng. Reg. II of 

1819, s. 16. — Omission to give notice. — Where the re- 
sumption officer, as directed by section 15, Regulation 
II of 1810, supplied the defendant in a resumption 
suit with a copy of his reasons for considering the 
lands in question liable to resumption, and subse- 
quently, in the absence of the defendant, declared 
the lands liable to assessment, — Held that, as defend- 
ant faileil to ap^>eai' either in person or by agent, it 
was impossible for the resumption officer to give him 
the warning mentioned iu section 16 of the same law, 
and the logulity of the proceeilings w’as not affeoUxl by 
the omission. Buroda KantRoy v. Commission Kit 
Of TUB Boonduhbunb . . 13 W. Bo l&O 
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KSSSUMPTIOIf — eotttittved, 

2. PHOCEDUUE— con/iimed. 

26. Bight to intervene in suit. 

— Seng, Regs* II of 1819 and III of 1828, — Vectee 
of Special Commissioners. — In a suit by Government 
under Regulation II of 1819 to resume invalid lakbi- 
raj land held by a mohunt, as the interests of the 
zemindar, who claimed a portion of the lands sought 
to be assessed, as forming part of his permanently- 
assessed estate, were liable to be affected by the deci- 
sion of the Collector, — Held that he had a right to 
intervene and become a party to the suit, and to 
prefer an appeal from the doci'ee. The decree of the 
Special Commissioners, under Regulation III of 1828, 
was final, if no ai)peal or petition of review was pre- 
sented within a reasonably sufficient period. Mo- 
lun SiNCH V. Government of India 
[3 W. R., P. C., 45 ; 7 Moore’s I. A., 283 

3. EFFECT OF RESUMPTION. 

26. Finality of proceedings.— I 

Injury to parties, — DUuvion. — Resiimjdion proceed- 
ings are final and not liable to question by the Civil 
Courts. Rut when pnweedings take place in the 
nature of extensive sctthmicnts with other j»arties 
aftt‘r intermediate and tcnijiorary settlements, and 
acts are done wholly without jurisdiction, or lands arc 
taken not included in the original decree, there should 
bo a remedy to parties deeming themselves to have 
been wronged thereby. If lands adjudged to Govern- 
ment ill a resumption suit diluviate and re-form on 
the same site. Government docs not thereby lose its 
rights to them, nor is it obliged to institute wholly 
new proceedings. Diluvioii docs not create any new 
right. Collector op Dacca v, Kishen Kishorb 
CUATTEUJEE. JUGO liCNDUOO BoSE V. COLLECTOR 

OF Dacca .... W. R., 1864, 273 

27 . Finality of resumption- 

decree. — Settlement proceedings. — Jurisdiction of 
Civil Court. — The ruling of tluvlate Sudder Court as 
to the final and conclusive character of a resumption- 
decree was held not to apply to what was suhscquoiit- 
ly done administratively by a settlement officer, the 
pro|)cr distinction beiug that the decree of the re- 
sumption Court as to the liability of the resumed 
mohal to bo assessed with a Government demand is 
final ; but the subsequent dealing by the settlement 
officer with alleged proprietary right and claim to land 
not mentioned in the decree, is open to the jurisdic- 
tion of the Civil Court, MinoMED Gazkb Chow- 
UHBF V, Ball Bebeb . . 10 W. B., 103 

Ram Chundeb Siiaha v. Collector of Mymen- 
siNGH . . .22 W. R., 48 

28. Effect on contract between 

zemindar and tenemt,-- Resumption of laJchiraj 
tenure by Government. — Under-tenants^ Rights of . — 
The mere resumption of a lakhiraj tenure by Govern- 
ment does not dissolve the contract between the zemin- 
dar and tenant. The tenant has the option to deter- 
mine his tenancy, or he may consent that the amount , 
of revenue w'hich the landlord must pay to Govern- j 
meiit, or a ixirtioii of it, shall be added to his original 1 
lumma, Farzuara Banit v. Azizunnissa Bibi 

LB. I-. B., Sup, VoL, 175 ; 3 W. B., 72 


RESUMPTION— coaftfiintfdf. 

3. EFFECT OP 

29. Effect on tenant.— 

assessment of rt^enue.-^Mad, Reg. XXVIl of 1802^ 
— In a suit against a Collector for an illegal seizure 
and suhsequeiit usurpation of plaintiffs sliaros in an 
Agraharain village for noii-])aymcnt of tirvai duo 
from other tenants of the village, and te recover the 
increased tiryai impostvd by the Collector,— BsW 
that the plaintiff's right to enjoy his share of the 
village lands under the original pottah was not legally 
determined by resumption; and that, continuing 
liable only to the fixed rent, the plaintiff was entitled 
to the return of the amount paid under comimlsion, 
ill excess of such rent, at the date of the suit. Madras 
Reglation XXVII of 1802 considered. Ellaita^l 
Collector OP Salem . . . 3 Mad., 69 

Affirmed by the Privy Council on appeal in Bbbtt 
V, Ellaiva 

[13 Moore’s I. A., 104 : 12 W. B., P. < 

30. Effect on howladar.— 

of howladars. — The resumption by Government of a 
jiareut estate did not nullify the existing rights of a 
howladar within the estah*, or deprive him of the 
benefit of the presumption arising under section IG 
of Act X of 1859. Motuoora Nath < 

V. Sheeta Moneb . . .9 W. B.» 354 

31 ^ Effect on Bub-tenure.— 

tenures before decennial settlement. — A siib-tcmire 
created before and in (‘xistcnce at the time of the 
decennial scttleunmt cannot be invalidated by any 
subsequent settlement of tlnj mcbal in whic-li it is 
situated. Resumption of lakbiraj land under the 
revenue law does not destroy any such sub-temure in 
the estate resumed. Abdool Ali «. UAMacjTTY 

[12 W. R., 128 

32. Effect on lakhirajdara.— 

Rights o^lakhirajdar. — Settlement , — Cause of action, 
— A resuinption-decrcjo docs not destroy the jiroprio- 
tary right of the lakhirajdars, wln'ch continues unless 
and until they are dispossessed in due course of law. 
By obtaining a permaueut settlement they acquire no 
new right; a cause of action accruing to them if 
ousted before settlement. Thakooe Dass RoY 
Chowdhby v» Nubkbn Kibhen Ghose 

[15 W. B„ 552 

33 ^ Effect on charitable trust. 

Omission of mention of existence of charitable 

trust or endowment.— resumption of lands by 
Government, and the making a fresh settlement of 
the resumed lands without any allusion to their being 
held in trust for charitable purposes prior to the re- 
sumption proceedings, are not conclusive proof that 
there was no such trust. The only question decided 
by the Government in resuming was that thostj who 
claimed the land as lakhiraj had not been ahle^to 
prove that the laud was held under any hucIi religi- 
ous or charitable trust as would debar Government 
from resuming. Leelanund Sikgh Ba ha door v. 

Nundun Dgtt Jua . 8 W. B., T" ^ 
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BBStrMPTION~o0fi/t««e<l. 

8. EFFECT OF KESCMPTION — continued, 

34 ^ Effect on rights acquired 

previoilB to renvoriptioiL-^Liabilit^ of purchaser 
of rent-free holding to pay rent or revenue. — Where 
the plaintiff’s ancestor purchased a certain quan- 
tity of land from a rent-free holder of the mouzah, 
who on the resumption of the maafee teniwi hy Govern- 
ment was admitted to a proprietary Hcttlcinent of the 
mouzah and acquired a good prescriptive title, — Held 
that the resumption by the Governinont did not 
affect ttm right which the plaintiff’s aticestor liad 
previously aeqtiired in the land, and the land not 
having been assessed with revenue by the Govern- 
ment, the plaintiff could not be treated as a mere 
cultivator, and liabhi to pay either rent or revenue. 
Abmep V, Gunaisb l^EKsuAD , . 2 Agra, 9 

35 , Effect on right of collec- 

tion or profits. — Maafee lands. — Where irniafee 
lands are, after resumption and assossjneiit, left in 
the possession of the ex-maafeedars, the persons en- 
tithid to collection or profits are, in the ahseiice of 
any stipulation to the contrary, the ex-maafeedars, 
and not the lumliardar of the village. Dal Chund 
1 ?. Sketa Koonwah . . • 2 Agra, 162 

30 , Liability to pay rent.— !?<?- 

enmption and asse8.yment hg settlement offtcer , — 
Where land is resumed and liHsessed by a settlement 
©flleer, the t<‘nnnt is bound to pay rent at the rate 
assessed by tlie settlement ottif ur. Woom.anath 
Hoy Chowuhy v. Duunatu Hoy Chowlky 

[14 W. R., 471 

D’ Silva v. Kaj Coomab Duty , 16 W. B., 163 

37 , Effect on mortgagee under 

BUr-i-peshgi lease. — Omission to call in advance, 
-^Acquiescence in Hahihiy of profits for revenue , — 
When property granted in a zur-i-pesbgi lease was 
originally rent-frw', but subsequently resumed and 
assessed by Government, the mortgagee was held 
bound either to make a fresh agreement to take the 
proiits, minus the Government revemie, as liis security, 
or to call in his money. His not adopting either 
course for a long period was construed into assent 
on his part to receive the profits, minm; the Govern- 
ment revenue, as security. JoY Pwoyasti Nabaiv 
V, Ualua Kishen . . W, B., 1864, 227 

33 . Effect of resumption and 

settlement of lakhiraj on the holder of a 
mokurrari lease from the lakhirajdar.— 

Lakhiraj tenure, — Settlement of invalid lakhiraj . — 
Assessment of revenue by Government on invalid 
Islchiraj land afor resumption does not confer a new 
estate on the lakliirnjdar, and does not cancel or ex- 
tinguish a mokurrari lease granted by tholakhiraj- 
dar ju'evious to the settlement, and during the time he 
was in possessiotii of tht; land as lakhiinij. Pkatab 
F iABAVAE MoOKEBJEE V. MaDHU SUDAN MOOKBR- 

JKR . . 8B.I..B.,197:16W.B.,86 

39 , — lESffect of resumption on 

mortgages created by Inamdar. — i««f» lands, 
-—An inamdar, having granted several niortgtiges 
upon bis iuam lauds, di«d. The right to hold the 


BEStJMPTION-cos^iW. 

3 . EFFECT OF RESUMPTION— cosftsttctf. 

Effect of resumption on mortgages cre- 
ated by inamdeir^ continued, 

lands rent-free was ruled by Government to have 
ceased upon the death, but the inam was continued 
to his representatives subject to the payment of 
assessment, under the Government circular of 1854. 
Held that the original estste in the lands was not 
destroyed ; that no new title in the inamdar’s repre- 
sentatives was created; and that the lands continued 
chargeable in their hands wdth any valid specific 
liens (treated upon them hy the Inamdar. VisHNiT 
Tbimbak V. Tati A alias Vasudbv Pant 

[1 Bom., 22 

40. Effect on inamdar. — Inam . — 

Landlord and tenant. — On the resumption of an 
inam, the iiiamdar’s right to exemption from the 
payment of the Government assessment ceases, and 
the inamdar becomes liable to pay such assessment ; 
but all bis other rights remain unaffected, and there- 
fore those who were his tenants before the resump- 
tion do not thereby cease to be so, and can be ejected 
if they are not permanent tenants, or are not other- 
wise entitled to remain in possession. Gangabhai 
V, Kalapa Dabi Mubbya 

[I. L. B., 9 Bom., 419 

41 , Resumption of saranjam 

by British Government, Effect of, on posi- 
tion and rights of the saranjamdar.— Gc- 
cupancy rights xf a saranjamdar. — Inam, Kesump- 
tion of. — Public and private property of an absolute 
chief, — Landlord and tenant , — Tenancy created hy 
chief prior to resumption of land by Government.-— 
Hjffect of resumption on rights of landtuni. — Ad‘ 
ver'se possession. — Recognition of tenant hy Govern- 
ment officers, as occupant paying assessment^ does 
not prejudice landlord's rights. — A., the Chief of 
Kagvad, let certain land to the defendant for a tenn 
of twelve years by a lease dated 12th June 1857. 
A. died in the same year without maki issue, and his 
saniiijani was resumed by the British Government. 
Ill 1858 the Collector treaU'd the defendant as occu- 
pant of the laud in question for the purposes of 
assessment, ami again in 1 800 entered his name as 
occupant in the Government hooks. In January 
1808 the widow^ of A adopted the plaintiff as his son. 
In 1881 the plaintiff sued the defendant to rec<jver 
p(»s8essiou of the laml let to the defendant in 1857, 
The dofemkint contended that the land was not the 
private land of A., but belonged to the Stiite of 
Kagvud. which w^as resumed on his death hy the 
Government ; and tliat the plaintiff^s claim was bar- 
red hy the law of limitation. The Subordinate 
Judge allowed the plaint ilFs claim, bolding that the 
laud was the privat^i property of A., and that the 
claim was not barred. The District Judge, on ap- 
peal, held that the land w'as not the private property 
of the Chief, but was the property of the State, and 
that, on the I'esumption of the State by the British 
Government, the defendant’s lease came to an end, 
.nd the relation of landlord and tenant, previously 
xisting between the Chief and the defendant, ceased. 

He also held that the plaintiff’s claim w^as barred by 
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3. EFFECT OF RESUMPTION—. 

ReBumption of saranjam by Britisb Gov- 
ernment, Effect of, on position and 
rights of the saraaijamdar— 

Umifcation, ami reversed the decree of the Subordinate i 
dudpe. On appeal to the High Court, — Held that ' 
no distinction could he drawn between the public 
and private property of an absolute chief, which A, 
was. That^»in the absence of a contrary intention, 
the resumption by the British Government of a saran- 
J or immi leaves the occupancy rights of the 
saranjamdar or inamdar untouched ; that a saran- 
jamdar or inamdar may acquire occupancy rights 
during the continuance of the saranjam or inam. 
Held, also, that the fact that the revenue officers 
placed the defendant’s name in the Government 
books ns the occupant paying nssessment, did not 
make the defendant’s possession adverse, and could 
not prejudice the plaintiff’s rights as landlord. 
Ganpatrav Trimbak Patwabuhan r. Ganesh 
Baji Bhat . . I. li. B., 10 Bom., 112 

4. MISCELLANEOUS CASES. 

42. Illegal resumption by Gov- 

ernment. —Liability to account. — The Govern- 
ment having seized certain cliur lands and dispos- 
sessed the j)roj)rietor in possession, and having entirely 
faileil to establish any claim for assessment or re- 
sumption during the jieriod of attachment following 
the dis}) 08 wesHion of the proprietor, — Held that the 
Government must bo regarded as a wrong-doer for 
the whole peritKl, and must account to tlie proprietor 
for all the collections made by its officers up to the 
time of the restitution. Subnomoyeb v. Colleotou j 
OF UuNOFOitB . W. B., F. B., 4 ; Marsh,, 13 

[1 Hay, 37 

43 . Right of mortgagee or 

transferee of maafee land on resumption. — 

Might to question bond fide character of proceed- 
ings. — Where a mortgagee of maafee land was no 
party to resumption proceedings under Act X of 
18n9, section i38, and the land was resumed with the i 
mortgagor’s consent, — Held, the mortgagee or trans- • 
feree from him was entitled to question the bond fide 
character of the resumption proceedings, Toolttn 
tj. Goman ^hunebb ... 2 Agra, 117 

44 . Purchases before resump- ‘ 

tion. — Jaghir. — Where the evidence showed that 
cisrtaiii arms and stores seized had heem jmrehased by 
the jaghirdar before the resumption, and there was 
no authority or evidence to show that those who lndd 
by jaidad w(‘ro not entitled to things so ])urchB8ed, — 
Held that the representatives of tlie jaghirdar were 
entitled to retrover the value of the arms and stores 
so seized. Forester v. Secretary op State 

[12 B. li. R., 120 : 18 W. B., 340 
li. B., I. A., Sup. VoL, 10 

BE-TBIAIi. 

See Cases ttnorb Criminal Procedure 
Code, 1882, s. 437- 

See Cases under Retision— Criminal 
Cases— Hs-trial. 


••BETURN.” 

See Mahomedan Law— Inheritancr. 

[I. li. B., 3 Calc., 70a 
1. li. B., 11 Calc., 14 

REVENITE. 

See Cases under Jurisdiction of Citil 
Court— Revenue. 

See Cases under 8alb for Arrears of 
Revenue. 

as distinguished from rent. 

See Grant— Power to Grant. 

[B. L. R., Sup. VoL, 76, 774 

Liability to pay— 

See Sale in Execution of Beoreb— 
Purchasers, Title Of— Certificates 
OF Sale . . I. L. B., 2 Calc., 141 

Matter oonoerning- 
See Jurisdiction of Civil Court— Re- 
venue . I. L. B., 1 Mad., 60 

See Mandamus . 11 B. L. B., 260 

See Rioht of Suit — Acts honk in Ex- 
ercise OF SOVEREION I^OWER. 

[1. L. B., 1 Calc., 11 

See Small Cause Court, Puestdknot 
To WN s — J u liis J ) icTioN — Revenue. 

[5 Bom., O. C., 1 

Payment of arrears of, by one 
co-sharer. 

•c*/. Co-SHARERR — GENERAL RlOUTB TW 
Joint Property . 14 B. L. B., 155 
[I. L. R., 0 Calc., 877 
See Set-off — Set-opf Allowed. 

[I. L. R., 1 All., 186 

Suit for contribution for pay- 
ment of— 

See Cases under Contribution, Suits 
FOR — Voluntary Payments. 

See JuRTSDiCTioN OF Civil Court — Bent 
AND Kevbnue Suits, N -W. riioviNCKS. 

[I. L. R., 1 AIL, 26 

REVENtTE COMMISSIONERS, 

TION OF, TO QBAZhi CATTLE. 

See Bombay Act I of 1865, s. 32. 

[I. L. B., 2 Bom., 110 

RE VENUE COURT, SUIT TO SET 
ASIDE ORDERS OF— 

See Cases under Jurisdiction of 
Civil Court— Kk venue Courts — 
Orders of Uevenue Courts. 

reversioners. 

See Cases undbb Declaratory Decbke, 
Suit for— Kbvsbbioners. 
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BBVEBSIOITBHS- 

See Cabbs wsmu Hi9dv Law*- Alxbka- 
W09— 'Axibkatiok by Widow, 

See Hindd Law—Inhbeitanib— Special 

HeIES^-FeMALBS— DaVQ HTIEBS. 

[I. Ii. B., 1 All., 608 

See Casks dndeb Hindu Law— Kbvbb- 

SIONEBS. 

See Cases under Hindu Law— Widow— 
Deohkes against Widow as 

BENTING THE KSTATB OR PERSONALLY. 

Hindu Law— Widow — Power op 
Widow — Power op Disposition or 
Alienation . I. L. B., 1 All,, 503 
[L li. B., 8 Mad., 304 
9 W. B., 698 

See Cases under Limitation Act, 1877, 
ARTS. 140 AND 141. 

See Casks under Limitation Act, 1877, 
ART. 144 (1859, s. 1, CL. 12 )— Adverse 
Possession. i 

See Kks .Iudicata— Parties— Same Par- 

TIES OR THEIR REPRESENTATIVES. 

[6 B. X.. B., 685 
L L. R., 1 All., 282 
I. L. B.,8 All.,d65, 429 
1. L. B., 0 Calc., 463 

Suit by, to set aside adoption. 

. ry Jl 

[I. lx. B., 1 Calc., 289 

REVIEW. Col. 

1. Orders subject to Review . . 5114 

2. Power to Review .... 6118 

8. Form op, and Procedure on, Ap- 
plication 6121 

4. Review by Judge other than 

Judge in Original Case . . 6122 

6. Ground for Review , . . 6125 

(J. Reviews after Time . . , 5331 

7. Questions which may be Raised 

on Review 5138 

8. Grant or Refusal of Review . 6140 
U. Appeals and Procedure in Ap- 
peals ...... 6140 

10. Procedure on Re-hearing of Case . 6143 

11. Criminal Casks . , • . 6145 

See Court Fees Act, 1870, s, 14, 

[9 C. Ix. B., 479 

See Court Fees Act, 1870, sch. I, arts. 4 

AND 5 . 14W.B.,249 

See Court Fees Act, 1870, sch. 1. art. 

5 • ,7 AflLad., ^p., 1 

See Divorce Act, s. 16. 

[I. Ix. B., 6 Bom., 416 

See Letters Patent, High Court, cl. 15. 

[L 1.. B., 10 Calc., 108 

See Cases under Limitation Act, 1877, 
s. 5. 


RB’VIE'W^eontinued. 

See Pbacticb— Civil Cases— Review. 

[10 W. B., 64 
24 W. B.,430 

See Practice — Civil Cases — With- 
drawal OF Suits or Appeals. 

[I. Ix. B., 7 Bom., 287 

See Cases under Small Cause Court, 
Mofussil— Practice and Procedure 
^ — New Trials. 

See Superintendence of High Court — 
Charter Act, s. 15— Civil Casks. 

[1. 1.. B., 1 All., 296 
4 C. I*. B., 14 

Admission of^ after time. 

See SUPBIIINTENDENOE OF HiGH CoURT — 
Charter Act, b. 15— Civil Cases. 

L. R., A. C., 181 
6 B. L. B., 316 

Application for- 

See Appeal to Privy Council— Practice 
AND Procedure— Time for Appkaling. 

[B. Ix. R., Sup. Vol., 685 
See Court Fees Act, sch. I, arts. 4 
AND 6 • • I. If. B., 4 Bom., 26 

[14 W. R., 249 
I. lx. B., 9 Mad., 134 

See Cases under Limitation, Act, 1877, 


B. 179 (1869, 8. 20) — Step in aid of 
Execution— Resistance to Legal 
PROCKKDINOS. 

— Order rejecting— 

See Appeal to Privy Council — Cases in 
wincii Appeal lies — Appralable 
Orders . . 1 W. B., Mis., 13 

[6 W. R., Mis., 17 
See Appeal to Privy Council— Prac- 
tice AND Procedure — Miscellaneous 
Cases . . 2 B. L. R., A. C., 264 

See Letters Patent, High Court, cl. 

15 , . . 4 B. L. B., A. C., 10 

See Superintendence of High Court— 
Charter Act, s. 15— Civil Cases. 

[2 B. Ix. R., A. C., 181 
6 B. L. R., 316 
5 B. L. B., Ap., 29 

1. ORDERS SUBJECT TO REVIEW. 

1. Decrees. — Civil Procedure Code, 

18^*9 f s. 379 . — Ordere, Revieto of. — Soctioii 376 of the 
CimIc of Civil Procedure autburised reviews of judg- 
ment in rest>ect to decrees of Court, and also in re- 
spi*ct to orders which are not decrees. Debn Dyal 
PUBAMANICR V. RaM CoOMAR ChOWDHRY 

[10 W. B., 346 

2. Order relating to execution 

of decree.— A Judge has power to review an order 
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REVIEW —-continued, 

1, OBDEBS SUBJECT TO REVIEW— 

Order relating to execution of decree— 

continued, 

relating to the execution of a decree. (Dissent ienfe, 
MoUGAN, J.) HABADHITN MoOKEIUEB V, Ch UNDER 

Mohun Roy . Marsh., 205 : W, R., E. B., 66 

[1 Hay, 677 

liOTF All Khan v. Court op Wards 

[6 W. R., Mia., 127 

Narayanbhai Lalbhai V. Oanoakrishna Bal- 
KRiSHNA . . .4 Bom., A. C., 87 

3 , Order in proceedings under 

Act XXyil of 1860.-A review of judgment is 
admissihle i»i proceedings under Act XliVlI of 18G0, 
although no «‘x]ires8 provisions for reviews are con- 
tained in the Aet. In the MATTER OF THE PE- 
TITION of Poona Kooer 

[I. I*. B., 1 Calc., 101 : 24 W. B., 376 

In the MATTER OF llUKMlN 

[I. L. B., 1 All., 287 

Contra^ Sivu r. Chenamma . 5 Mad., 417 

4 , Order under Administrator j 

QeneraPs Act, II of 1874, s. Q3,— Civil Froce- 
dw*€ Code^ 1S77, s. 6'23 . — The order passed under sec- 
tion Oli of Act 11 of 1874 (section 00 of Act XXIV of 
]807) can be reviewed under section 023 of Act X of j 
1877. Smith v. Secretary of State. In the j 
MATTER OF Act II OF 1874 . 1. Xi. B., 3 Oalc., 340 

5 ^ — Order rejecting application ^ 

for registration. — Civil Procedure Code, 1850, j 
s. 875. — Registration Act, lS71,s. 76. — Act XXI ll 
of 1861, /IS.—Section 38, Act XXI 11 of 1801, 
which enacted that “ the procedure prescribed by Act 
VIII of 1859 shall be follow'ed as far as it can be in all 
miscellaneous cases and proceedings which, after the 
I)a88ing of the Act, shall be instituted in any Court,'* 
rendered the whole procedure of Act VI 11 of 1859, 
including the power of admitting a review, applicable 
to a proceeding to compel registration under the He* 
gistratioii Act. An order rejecting an application for 
registration under section 7G of tlic Uegistration Act 
of 1871, being, in respect of the Court pronouncing 
it, a final order of adjudication between the parties, 

’ J so far in the nature of a “ decree " within the mean- 
ing of Aet VIll of 1559, as to fall witlun the opera- 
tion of the sections of that Act which provide for the 
admission of a review. In the matter of the 

PETITION OF ABDOOLLAH. BEASOT HoSSEIN V. 

Abdooluah 

[I. L. B., 2 Calc., 131 : 26 W. R., 60 
L. B., 3 I. A., 221 

reversing the decision of the High Court in iN the 
matter of the petition of ABDOOLLAH 

[10 B. Ii. B., 334 : 19 W. B., 803 

Order admitting appeal to 

Privy Council. — An ap])eal to the Privy Council 
being once admitted, whether properly or erroneous- 
ly, the High Court has no further jurisdiction to re- 


BEVIBW —continued. 

1. OBDRBS SUBJECT TO BEVIES? 

Order admitting appeal to Privy Couii* 

oil — continued. 

view its order and declare the appeal rejected. 
Ambbrunibba Begum v. Indurjket Koonwub 

[6W.R.,Mi«.,97 

In rb Woomatara Dbbea . 6 W. B., Mia., 120 

7, Order refusing to admit 0i>e- 

clal appeal. — Act V III of 1859, «s. 376 and 378 . — 
Power of High Court to grant a reuiew.— -Notice of 
application for reuiew. — An order refusing to admit 
a sjK'cial appeal is open to review, and the application 
for review may bo made without notice to the other 
side. Joy Coomar Dutta Jha c. Khuabbh Nund 
Dutta Jha . 10 B. Ii. B., 165 : 18 W. B., 475 

See In be Babmutollah 

[10 B. L. B., 166, note 

where, however, under the circumstances, the Court 
refused the application. 

S. C. Buhramoollah 0. Nil Chand Dutt 

[17 W. B., 484 

3 , Judgment passed on compro- 

mise. — No review can be admitted of a judgment 
* on a compromise. Pobmbssurkb Narain 
SiNOH V. Komeezooddben Ahmed . 6 W. B., 226 

3 ^ Order refusing leave to sue 

as a pauper. — Suit in forma pauperis. — Court 
oforigmal jurisdiction. — A Court of original juris- 
diction has ]K>wer tt) entertain an application to review 
an order refusing a petition for leave to sue %nform& 
pauperis. In the matter of the fbtition m 
Umabuhdari Dedi . . 6 B. L. R., Ap., 

See Mahomed Gazee Crowd hry v. Dullab 
Bibeb ^ 

[5 B. L. R., 818, note ; 11 W. B., 22 

— Civil Procedure 

Code\Act X of 1877), ss. 409, 413, 541, 623. 625. 
— An order made under section ‘W9 of tlic Civil 
Procedure Code (Act X of 1877) refusing leave to 
sue as a i>aujH*r is suhjnet to review under section 
G23. The provisions of section 413 do not affect the 
right of a pcTson, against w'hoin such order has been 
I made, tc» obtain a review. A petitioner apfdyiug for 
such review muKt file a copy of the order of which 
he .seeks a review, together with a memorandum of 
objections (sections 541 and (i25). Adarji EnuiiJI 
V. Manikji Kduwi . I, I». B,, 4 Bom., 414 

XL Order disallowing claim to 

attached property.— Civil Procedure Code, 1859, 
8. 246.— A Court has power to grant a review of an 
order which it has jmssed under section 24C, Civil 
Procedure Cfxle, 1859, disHllowing a claim made to 
I projHjrty attttch<;(l in execution of a decree. The order 
! granting the review is final under section 378. OocM- 
, BANE V. Hbkra Lal 8bal . • 7 W* B., 76 

X 2 , — - Order for probate.— Pro6aic 

and testamentary matters . — When once probate in 
solemn form Ims been granted, no one who lias been 
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BXiVlJBIW— 

1. ORDERS SUBJECT TO 

Order for probate — continued, 

cited or Ims taken part in the proce€*ding8, or who w^as 
coguisant of thorn, can afterwards seek to have it can- 
celled. ^«cer«, — Whether a review may not be 
granted. In ruB mattkb or Pitamjjkr Gikdhab 

[I. Ii. B.. 6 Bom., 638 

Order on reference from 
Small Cause Court.— An application for a review 
of judgment by the High Court on a reference from 
a Small Cause Court was not admissible under the 
Code of 1869. Doylb v. Khosal Muni>le 

[8 W. B., S. C. C. Ret, 8 

14. — Civil Procedure 

Code {Act XIV of 1882), m. 617, 619, and €23,— 
Judgment on reference from Suhordinate Judpe with 
Small Cflttjni? Court powers, — The High Court has no 
power to review a judgment passed by it on a refer* 
cnce from a SuV>ordinate .Indge with Small Cause 
Court powers. Clause (c) of section (523 of the Cwle 
of Civil Procedure (XIV of 1882) allows of a review 
of judgment on a reference only from a Court of 
8mall Oiuses. The judgment of the High Court in 
8uch a case is not a decree or order within the mean- 
ing of clause (A) of the section, but is simply a state- 
merit of the grounds in conformity with which the 
lower Court is to dispose of the case, as provided by 
section 019. Kamcuakdra IUbaji v. Sitaram 
Yinayak . . . 1. Ij. R., 10 Bom., 68 

15 , Order in rent nuiU—Beng, 

Pent Act, VIII of 1869 , — Orders in rent suits pre- 
mious to passing of Act. — Orders in rent suits wtTC 
not Hul)jeet to review until the passing of Bengal Act 
Vlll of 18b9, whieb made the (hvil Procedure Code 
applicable to such suits. Maiiombx) Tttckbk r. An- 
mudbb BEorM . , . 3 W. W., 22 

AIoNKREI7RNIEA CHOWDHBAIN V. CoiXKCTOR OF 

Mthensinoh . . 16 W. B^ 159 

Rapha Pbrshaj) Sinoh V. Sansar Roy 

[14 W. R., 27 

Tbougb it was bold in some cases that the admis- 
sion of a review in such a case was not illegal Hru- 
CHUND SiNiiii «. Hour A Koojsb . 4 N, W., 171 

Ali Azim V, IUm Manick Rot 

[12 W. R„ 195 

Ram jBBBtTK Dobs v. Dot alb b I 

[11 W. B., 246 

Srbknath Dutt It. Ramgopal Chattkrjeb 

[11 W. B., 108 

SOOBUL Chctndbb Gooho It. Tumkezoopoken 
Chowpury . . .14 W, B., 414 

dkw* Order on appeal 

from Collector under Mad, Act VIII of 1N05 , — 
Civil Proce>iure Code, s$, 376, 378, — A Civil Court, 
in hearing an appeal from the decision of a Collector 
under Madras Act Vlll of 1805, must bo guided by 
the Civil ProccHlure Code, and the judgment of the 
Civil Court may be reviewed under section 870 of the 
Code. The order grunting a review is final. SuuRA- 
MANltA PlLLAY V. PSKBMAL CllBXrY . 4 Mad., 261 


REVIEW — continued, 

1. ORDERS SUBJECT TO B-IRVIEW— continued* 

. 17 , Ex parte decree. — Civil Pro- 

cedure Code, s. 623 . — It is competent to a party 
against whom an ex parte decree has been made to 
apply for review of judgment. MtrTTO v. Ilahi 
Begam .... I. Ii. R., 6 All., 66 

PoRKBH Nath Mundttl it. Khkttromoneb 
Dkbia . . . .20 W. B., 284 

Ali Azim v. Kam Manick Roy 

[12 W. B., 196 

Contra, Motee Chand v, RAPHAMAnHUB Chand 

[2 W. R., Mis., SA 

18. Civil Procedure 

Code, 1882, s. 623. — Application of section. — Sec- 
tion C23 of the Civil Procedure Code a])plies to all 
cases, whether they arc disposed of in the presence of 
the parties or ex parte in the absence of the defend- 
ants. Hath Hue Pershad Narain Stngh v. 
Bupbu Pkbbuap . . . 13 C. Ii. R., 254 

19 , Order dismissing suit for 

default of prosecution. — Civil Procedure Code, 
1 869, 119, 376, — lic-admission of suit . — The plain- 
tiff’s suit w’as dismissed *‘in default of prosecution,’* 
on the ground that be had failed to deposit tnlubana, 
althougli time bad lM‘en allow^ed him for that purpose. 
He was r(‘preHented by a pleader at the adjourned 
bearing. He subseipiently applied for the re-admission 
of the suit on the ground that he had been prevented 
by illness from depositing the money, held that 
tin* application sbonid not have beam treated as one 
under section 119, Civil Pro(* 0 (luro Code, but might 
fairly Iwi regarded as an appli(‘ation for review of 
judgment utuler section 37ii, and in that view' the 
misconstruciiou by the Muiisif of the nature of the 
application w'as not a .sufficient reason for depriving 
the plaintiff of tlio relief whieli be not inequitably 
tibtained by the order passed in it ; ami the ('ourt of 
first instance W'as directed to call on the plaintiff to 
pay the fee payable on his application for a review of 
judgment, and in the event of his complying with the 
requisition, to give effect t<J the Munsif’s order for 
re-adiiiissioii of the suit. Ram 8uni)AR Singh v. 
Ram Banphan Singh . . 7 ET. W., 126 

See also Mahomei> Azebmoollau r. Alt Buksh 

[6 N. W., 74 

20. Order for dismissal for de- 

fault of appearance on order for local in- 
vestigation. — A case was remanded on a})peal (in 
the preseneii of both parties) for a local investigation. 
A reasonable time was given, after the records bad 
come, to the parties to appear and conduct their case. 
The petitioner not having appeared, the lower Court 
treated it as a case of default, wdiereupoii the peti- 
tioner made an applieatioii inuler section 37G, Act 
Vlll of 1859. Seld that an application for a review 
was not the proiK'r course in such a c*ase. In be 
Kalbe Mohun Doss . , .17 W. B., 70 

2. POWER TO REVIEW. 

21, Power where appeal is ad- 

mitted by superior Court.— Cu»7 Procedure 
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2, POWKR TO REVIEW— 

Power where appeal is admitted by 
superior Oouvt— continued, 

Code^ 1859, — Iliidur the Code of 1859, a Judge was 
ttot competent to hear a review in a case in which a 
spt'cial appeal had been admitted by the higher 
Court. Sheonath Sinoti v. Ram Tiiul Rak 

[1 W. W.. Pt. II, 39 : Ed. 1873, 97 

JuuGuiWATH Singh v, Afzul Khan 

[17 W. R., 130 

Lallmun V, Manick Chund . 1 Agra, 133 

Lucas v. Stephen . . .9 W. B., 301 

Nauatan pin Sidoji v, IlAVUDnnAi valad • 
Fatkduai . . . .9 Bom., 238 

22. Power after admission and 

hearing of special appeal. — Civil Procedure 
Code, lHn9, s. SUi . — A Judge is right in refusing to 
entertain an application for review where a special 
appeal has been admitted, tried, and disposed of. 
The words of section 37(J, Act VIII of 1859, ‘‘special 
a])pt>al shall have been adinitt(*d,^’ referred to cases 
which had advanced beyond the inchoate stagt; of 
api)eal8, and in which it had been sliown pi'imd facie 
that there were errors in law. Kaj Dhakek Lall 
V, MoHAHEO blNGH . , .11 W. R., 611 

23. — Correction of 

clerical error, — A lowtir Appellate Court has a right 
to grant a review of its own judgment for the pur- 
pose of correcting a clerical error, even after a 
special appeal from its decision has been heard and 
detennined l>y the High Court. A lower A])pcllate 
Court has no jurisdiction to review its own judgment 
so as to modify its substance, — as, for example, to 
alter an award of costs after a special a})jH*al from its 
decision has been licard and detcrniinud by the 
High Court. Uomanund Roy «. Suttjsh Chun- 
dee Roy 9 W. B., 471 

24. Power of lower Appellate 

Court after dismissal of special appeal— 

24 25 Viet , c. 104, s. 15. —Ujxni the dismissal of 

a special appeal by the High Court, the appellant in 
special appeal applied to the High Court for a re- 
view of jmlgmcnt upon the gvouiul of discovery of 
fresh evidence. This application was rejected, on 
the ground that the Court could not take cogni-sance 
of the merits of a ease in 8|)ocial app(*al, and there- 
fore could not admit a review upon frtish evidence. 
The special appellant then applied to the lower Ap- 
]»ellate Court for a review of its judgment on the 
ground of discovery of fresh evidence. This applica- 
tion was admitted, and a review of the judgment 
was allowed. On appli(‘ation to the High Coiu’t 
under section 15 of the Charter Act,— the lower 
A])pellate Court had no jurisdiction to iwlmit the ap- 
plication for review. In the matter of tub FETI- 
TION OF JADUNATH MoOKERJEB 

^ [6 B. Ii. B., 333 

S, C. .Todoonath Mooeebjeb v. Punchanun 
Mookeejeb , . .14 W. B., 438 

£$e also In ue Gunga Birhen Si nu 

[6 B. L. B., 334, note 


BE VIE W — conii nued^ 

2. POWER TO REVIEW- 

Power ot .lower Appellate Court after 
dismissal of special appeal— 

Brojonatii Koondoo Chowdury t>. Jttmbbboo- 
NI88A Bibbb . . . 7 W. R., 218 

25. — Power where one of several 

defendants has appealed. — AppUeotion for re* 
view on behalf of ot her The preferring 

of an appeal against a decision by one defendant doe# 
not deprive another defendant of his right to apply 
for a review of the same de(‘i8ion with veferonce to 
section 376, Act Vlll of 18.')9. Bttnkoo LalXi 
Singh v. Baboomunissa Bibbb . 7 W, R., 186 

20. Power to proceed with re- 

view where appeal is subsequently brought. 

—Act Vlll of 1859, Its 875 and 876. -A Judge is 
bound to proceed with an application for a review of 
his judgment, even though a petition of appeal ha# 
been bled suhsetpiently to the application for review. 
Bharat (hiANURA Mazumdar v. Ramgunga Sen 
[B. Ii. B., Sup. Vol., 362 : 6 W. B.. 59 

27. Power of inferior mofussil 

Courts to review judgments.— before 
Civil Procedure Code, 1H59 . — Heng, Iteg, XXVI of 
1814. — Whereas by the law in force previous to tho 
Code of Civil Procedure the subordinate Courts could 
not review their judgment without the ])ennission of a 
8U})erior Court, the Code remove<l that inability, and 
the removal <!xtended to suits past and pending, as 
w'(dl as future. A ]»arty ptditioning, after the Code 
of Civil Procedure came into force, for the review of 
a judgment in appeal ])assed in 1 849, is entitled to b# 
governed by the terms of the old law (Regulation 
XXVI of 18141, which allows a review in respect t(> a 
decree from which “ no furth(;r appeal ” may have 
been admitted by a suj)erior Court ; and a “ further 
appeal ” included both a second or sjKH'ial appf‘al and 
a summary appeal. JooGUL Kishobr Singh v, 
OuG uR Narain Singh . . 8 W, B., 483 

28. The inferior 

Courts in the mofussil have no juristliction to nwiew 
their own judgments, exc(*,})t under the circuuistanee# 
and witli the limitations set forth in the Code of Civil 
Procedure. Burra Fuebbr Doss Bkra v. Fueebb 
Dobb Bbra . . . . 20 W. B.^ 180 

29 . Power of Insolvent Court. — 

Insolvent Court, Bomhag, — Jurisdiction. — Tho Court 
for the Belief of Insolvent Debtors at Bombay has 
jurisdiction to review its own orders. In THB 
MATTER OF ThUORER BHAOVANDAS 

[I. Ii. B., 4 Bom., 489 

30 . Power of Judge of mofuBsil 

Small Cause Court,— Bmall Cause 
CourVs Act (XI of 1805), s. 21. — Code of Civil 
Procedure (^Act X of 1877), s. 63, and chap, xlvii^ 
sch. The Jmlge of a mofussil Small Cause 
Court may grant an appli(»tion for a review of judg- 
ment under tho Code of Civil Procedure. Iban 
C lJUNDKR BaNBRJEB V, LUCHUN (jlOFE. KbMP 

Karavan Sing 

[X L. B., 5 Calo, 680: 6 C. I. B., 
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BBVIBW — continued, 

2. POWER TO UEVIEW-eonWimei. 

31, Power to grant second re- 

view.— Procedure Code^ 1859, — A Court has 
lio jurisdiction to ffrant a second review of judgment 
ou the ap|»Iication of the same party under the Code 
of Civil Procedure, 1859. Vkncama Suktty v. 
Pamoo Shhiit ... 6 Mad., 323 

FirH review not 

appealed from nor ehown to be erroneous . — A second 
review of judgment was refused as not eoatcni]>lated 
either hy the law itself or the Full Bench ruling of 
12th Ftsbruary 186d, the first review being neither 
appealed against nor shown to be wrong. 1’abanatii 
Itox V, Kaj Bulluu Bhukjb . 7 W, B,, 464 

KABiBUDuiif Kuan v, Indbonabayan Cuow> 

UBV 

[B. L. B., Sup. Vol., 367 ; 6 W. B., 03 
1 lud. Jur.. N. S., 147 

83, Admission of review after 

prior order rejecting it --Act Fill of 1859, ss. 
S76, 877, S78t and 880 . — Order rejeatinff review . — 
An order rejeeting a review is not conclusive, and the 
Court may, iu the cxerisc of its discrt'tion, admit a 
review even after a prior order rejecting it. Skton- 
Kabb, J"., differed. filAsiRTTDDiN Khan v, Indbo- 
KABAYAN Chowdhuy . B. Ij. B., Sup. Vol., 367 : 

[1 Ind. Jut., N. S., 147 : 6 W. B., 03 

Kabubknatu Roy v. Ltjckubbnabain Cuattku- 

JBB . . . . W. B., 1864, 01 

Fpkhkbboodbkbn V. Kalacuand SniuAit 

[1 W. B., 287 

Nkri>oo Monre Bossek v. Sakoda Monke Dossek 
BoOttOANATH Suoou V. 80 OKHMOY lllSWAB 

[2 W. B., 01, 02 

Hash Bbuabbb 8ingu v. Koonj Beiiaukk Sinou 
[W. B., 1804, Mis., 31 

IlynBB V. Abdciol Kttukbm 

[0 W. B., 110 

8 . FORM OF, AND PROCEDURE ON, 
APPLICATION. 

84, Form of application.— Appli- 

cations for review of judgment should set forth on* 
cisoly I he gr(»uiids of objiK-tion to the deei.sioi of 
which a review is sought, without argument or lar- 
rativo, and such grounds should Iw numbered ee tise- 
cutiv(‘ly. Maiiadaji Ramouandba M ulf r. Vithal 
ViauvANATU . . . , 1 Bom., 186 

85, To what Court to be made.— 

jReview of judgment of Sudder Coar^ rejecting | 
-f appeal, — An application for a review, on the | 
j^nnid of the discovery of new evidence, of a judg- 
ment of the late Judder Court rcjt'ctiug u special ap- 
peal, ought not to he motle to the High Court, but to 
the Court of original jurisdiction. Rao Hanbebam 

Nkwab IbmsK . . . 8W. B., 611 

80, Application for review by 

— Civil Procedure Code, 1859, ee. 376, 377 , — 


8. FORM OP, AND PROCEDURE ON, 

A PPLICATION — continued. 

Application for review by minor — eonti- 
nued. 

An infant is as much bound by a judgment in his own 
action as if of full age, and if an ai)plication for re- 
view is made on his behalf, it must be subject to the 
conditions of the 37bth and 377th sections of the 
Code of Civil Prociidure. Moniioo SoonuN Sjnoh 

. Pbituee Bullub Paul . . 18 W. B., 231 

37, Admission of review with- 

out notice.— A proceeding admitting a review, 
without notice to the opposite party, as required by 
section 378 of the Code of Civil Procedure, 1859, is 
wholly vitiated by such defect, and not binding on 
that pai ty. Golaboo v, Ramdyal Sinoh 

[8 W, B., 304 

4. REVIEW BY .TUDaE OTHER THAN 
JUDGE IN ORIGINAL CASE. 

38. Proper Court to review 

judgment. — Power oj one Judge jo review anothePs 
judgment,— hfi a general rule, the Court which pro- 
nounces a judgment is tlu*. only Court that can re- 
view that judgment. Ram Nath v. Gowhub 

[2 N. W., 230 

80, Hearing of application by 

different Judge when allowable,— 

A review was intended to be a consideration of the 
same subject by the same Judge, as distinguished 
from an appeal, which is a heanng before another 
tnbunal. A review, therefore, slumld be presented 
with as much expedition as possible with a view to 
the re-heariiig before the same .Tudge, The excep- 
tions to this rule arc allowable only ex necessitate , — 
that is, from death of the original Judge; or some un- 
expected and unavoidable cause, which ])revents him 
from hearing the review. The causes accounting for 
delay in applying for a review must, to justify l-he 
I grant of it, be of grave importance. Moueshvb 
I biNGH V, GoVKUNMENT OR INDIA 

[3 W. B., P. C., 45 ; 7 Moore’s I. A., 283 

See SuiiUT Soondurke Debia v, RA.rENT)Tru 
Kishobk Roy Chovvdhry . 0 W. B., 126 

4Q. Power of Judge to review 

judgment of predecessor.— C/rt7 Procedure 
Code, ls59, s. 57.9.— The law makes no distinction 
hetween the ]K)wer of a Judge who originally heard 
a ease, and subsetiuoutly lias an a})plicat;K)n for re- 
view before him, and the power of a Judge subse- 
quently suec4^eding to the same office who lias such 
an ajiplication before him, and is not barred by the 
circumstances stated in section 379, Act VIII of 
1859, from considering that application. Aman Ali 
Chowdhey V. Kasim Ali . . 6 W. 316 

4 X. Power to review judgment 

of predecessor. — Ground cf review.— h, lower 
Court acts without juri8di<;tiou if it admits a review 
of its predecessor's judgment, unless eitluw the party 
apply for review within ninety days, or the Court is 
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RBVIKW* --^continued, 

4, REVIEW BY JUDGE OTHER THAN JUDGE 
IN ORIGINAL CASE~con<intt/i. 

Power to review judgment of predeoea- 

BOr — continued^ 

satisfied that there is just and reasonable cause for 
not having preferred the application within the 
limited period. Gossie Doss s. Nabain Doss 

[W. B., 1864, 287 

PUBMESSUBKB NABAIN SIKGH 1?. ROMBEZOODDEKN 

Ahmed . , . • 5 W. B., 226 

Sbkenath Chowdhby v. Kbitattomoteb 
Dosses . • . .18 W. B., 286 

42. JEwereise of 

power. — A Subordinate Judpro has the power under 
the law to review the decision of his predecessor, 
although the power is one which should be exercised 
very sparingly. KANaALEE CiiDBN .Tosh v. Dub- 
SUNBE Dossee • • . ,18 W. B., 188 

43. Civil Procedure 

Code, 1859, ss, 376, 378. — Power of Judge to review 
judgment of his predecessor. --k Judge has no power 
to allow a review of his predecessor's judgment on 
the ground that he conies to a different conclusion 
on the facts of the case. The giMionil words used in 
sections 37G and 378 of Act VllI of 1859 are con- 
trolled and restricted by the particular words, and 
it is only the discovery of new evidence, or the cor- 
rection of a patent and indubitable error or omission, 
or some other particular ground of the like des<*rip- 
tion, which justifies the granting of a review. IlOY 
Megiibaj V. Beejoy Gobind Bubbal 

[I. K B., 1 Calc., 197 : 23 W. K., 438 

See In the matteb oe the petition of Matura 
Pabsuad . . . I. li. B., 1 AIL, 296 

Banee Madhub Bose v. Kalbb Chtjrn Sinoh 
Koy .... 24W. B., 387 

Muneeboodeen v. Kadib Bxtksh 

[24 W. B., 410 

WoLFUT V. Nuseutoollah . 25 W. B., 48 

44. — ■ Ground for re- 

view. — Civil Procedure Code, 1859, ss. 376-378 — 
Where a Judge allowed a review of his predecessor’s 
judgment on the sole ground that it appeared to him 
that the judgment of his predecessor had done in- 
justice , — Meld by the High Couil; (Morgan, C. J., 
and Inneb, J.) that though the generality of the 
terms used in the sections of the Procedure Code, 
Act VIII of 1859, relating to review of judgment, — 
viz., other good and sufficient reason ” (section 375), 
“and otherwise requisite for the ends of justice 
(section 878), — confers a wide jurisdiction, this juris- 
diction could not be held to authorise a Judge to revise 
and reverse his predecessor’s decree on the ground 
above mentioned. If the review is asked for in re- 
ference to the conclusions of fact drawn from the 
evidence, it should not be granted simply upon the 
same evidence. Rectsut Moasein v. AbdooUah, 1, L. 
JR., 2 Calc., 131, discussed. Raman v. Khrunatha 
Tharaean . • 1. Xi. B., 2 Mad., 10 


BBVIEW — continued, 

4. REVIEW BY JUDGE OTHER THAN JUDGE 

IN ORIGINAL 

45 . : Power of Judge to review 

case after transfer to his file.- Orc/sr dismiss* 
ing suit. — A Judge (‘.aiiuot,, by transferring a case to 
his own tile, confer tm himself the power to review 
an order of dismissal prououiiced by a Principal 
Sudder Amceu. Golam Esua v. IIubrish Chhn- 
DBR Mooeebjeb . . W. B., 1864, Mis., 29 

46 . — Case transferred to another 

Court on abolition of original Court.-— 

Procedure Code, 1882, ss. 023, 624. — Section 024 of 
the Code of Civil Procedure must be read as a ])ro- 
viso to section 623. Held, therefore, that when a 
Court had been abolished and its business transferred 
to a Court pnjsided over by another Judge, such 
Judge should uot entertain an application for re- 
view of judgment except in the case provided for by 
section 024. Sarangapani v. Narayanasami 

[L L. B., 8 Mad., 567 

47 . Application presented to 

original Judge. — Grunt of application, Notics 
of. — Hearing by successor. — Civil Procedure Cods 
(Act XI r of 1882), s. 624. — An application for re- 
view of jmlgment, upon a ground other than those 
mentioned in section 624 of the Civil Procedure Code, 
if presented to tlie Judge who delivered it, and who 
thereupon dii'ccls notice to be given to the opposite 
party, may be heard and disposed of by his successor, 
Pancham v. Jhinguri, I, L. IL, 4 AIL, 27 H, dissentod 
from. Karoo Singh v. Deo Narain Singh 

[I. Ii. B., 10 Calc., 80 : 13 C. L. B., 261 

.. — Civil Procedure 

Code, 1882, s. 624, — Application for review heard 
by successor to Judge who passed the decree . — When 
an ap})li(5ation for review is prcjseiited to the Judge 
who made the decree;, and he tlicreupon issues notice 
to the other side, tin; appli(!»tiou is “ made ” to him 
within the meaning of section 624 of the Civil I'ro- 
codure Code, and may be heard and disjwHe.d of by 
bis successor in office. Karoo Singh v. Peo Narain 
Singh, I. L. JR., 10 Calc., 80, followed. 

Biswab v. Jamadar Sheik 

[I. L. B„ 13 Calc., 231 

49. Civil Procedure 

Code, 1877, ss. 623, 624. — To whom application may 
he made. — Meaning of “ made.** — The term ** made ** 
in section 634 of the Civil Procedure Code does not 
mean “presented,” but means and includes the hear- 
ing and determination of the application fi>r review 
of judgment. Held, therefore, whttre an applicatioa 
for a review of judgment on the ground, not of the 
discovery of new and imjwrtant matter or evidence 
as mentioned in section 623 of the Civil Procedure 
Code, or of a clerical error apparent on the face of 
the decree, but on other grounds, was presented to 
the District Judge who delivered the judgment, and 
such Judge was tninsf erred before he coukl entertain 
such application, that his successor was not compe* 
tent to entertain it. Pakcbam v. Jhikqcrx 

[l.Ii.B.,4 AU.,27S 
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BBVlXiW — continued, 

6. GROUND FOR REVIEW. 

50, Good and snfRcient reason. 

-‘Change of, ineumbenl of ojffioe of Judge, — A Court 
ha«i the power, for any reason that it may consider 
g-f^od and sufficient, to grant a review of its judg- 
ment; and if the application is made within ninety 
daySi the Court’s estimate of those reasons cannot be 
interfered witii by an Appellate Court. The proce- 
dure is not diff(?rent when there has been a change 
(during the ninety days) of office^incumbents. MoN- 
TOOKA V, Ablak Hoy • . * . 11 W. B., 197 

51, — ^ Unfairness of decision.— 

Tower to admit revu‘v}, — When once a Civil Court 
has passed a final decision hetwee.n the parties it loses 
jurisdiction over tin* suit, except for the purposes of 
executing the decree ; and it cannot hold a new trial 
of the same unless, for some reason within the Pro- 
cedure Act. the lirst trial ap})ear8 to have bc(‘n unfair 
Iw.dween the two parties. UtiLUKT Mohun Rot 
OnowiiiiKT V. Howtba RfiKBiiis . 10 W. E., 42 

52, Correction of error or omis- 

sion. — CitU Procedure Code., iHHii, xs. ct76-378 . — 
PiNiiRY, J . — A review may be admitted on any 
grouiul, whether urged at the original hearing of the 
appeal or not, whenever the Court c»)nsiders that it 
is necessary to <*orr(‘(!t an evid(‘nt error or omission, 
or is otherwise r(*.iuislte for the ends of justice ; fol- 
lowing Chintamani Pal v. Pgnri Mohun Mookerjee, 
6 B , L . R ,, 126, Kabu bin Hhtwaji t). Visiiuam 
Mawaji . . . I. Xi. B., 1 Bom., 543 

58, Error in law,— Au error on a 

point of law is a ground for a review of judgment. 
KoH Pou V. MouNCf Tat , . 10 W. B., 143 

54, Omission to try material 

issue.— -4c/ VIJI of 1S59, X. 376 . — The oniisMion of 
a Court to take into c<»nsidcration a inateriiil issue is 
a sufllcieiit ground to admit an application for review 
of judgment. Riuabi Lal Nandi «. Tuailakho- 
HATl BauMANI 

L8 B. L. B., A. C., 340 : 12 W. B., 223 

Husbbn Au Cuowdbkt v. Nasirooddekn 

[10 W. B., 134 

Wise v, Hubo Lall Gibbe Oossaik 

[10 W. B., 160 

56. Jlct jt of 1877 

{pimt Procedure Code), x. 623, — Heaxoax for apply- 
iny for revietc, — Prror in fact or law , — A Divisional 
Bench of the High Court, sitting as a Court of second 
appeal, being of opinicih that the Court of first ap- 
peal had omit ted to determine a certain issue of fact, 
determined such issue itself ami decided the appeal 
in ac<‘ov<lauco with its determination of such issue. 
An application for review of judgment was made on 
tw'o grounds, viz., (i) that the Bench was wrong in 
thinking that such issue had not been determined by 
the Court of first appeal; and (ii) that the Bench, 
sitting us a Court of se(*ond appeal, was not eui- 
j>oW'ered to determine an issue 4)f fact which the 
Court of first appeal bad omitU*d to determine, but 
ahoiild have refenod such Usue to that Court for de- 
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6. GROUND FOR REVIEW— cow/Ziwed. 

Omission to try material issue— con/»atied. 

termination under section 566 of the Civil Procedure 
Code, Meld that, looking to the provisions of that 
Code relating to review of judgment, such applica- 
tion ought not to be allowed on the grounds mention- 
ed, which virtually disclosed Treasons for appeal from 
the judgment. bHBO Ratan v. Lapp it Kttae 

[I. L. B., 6 All., 14 

50 , Omission to decide issue.— 

The absence of a formal finding on an issue tried and 
decided by a Court of first instance is not an error 
calling for review of judgment in the High Court. 
Sabapathi V, SojBBATA . I. Ii. B., 2 Mad., 58 

57. Omission to consider effect 

of documentary evidence. — Civil Procedure 
Code, 1859, ex. 376-378. — Where a .Judge has, in de- 
ciding a case, omitted to consider the effeet of import- 
ant documentary evidence filed wfith the ])laint wdiich 
w'as not taken issue upon, and which materially affects 
the merits of the case, he is competent, under sections 
376 to .378 of Act VIII of 1859, to grant a review and 
re- hear the case. Mauadeva Uayar v. Sappani 

[I. Ii. B., 1 Mad., 300 

58. Erroneous decision on im- 

material point. — Meld that when an issue which 
decides the ease on the iiU'rits has been found in 
favour of either party, a review of judgment will not 
be gniiited merely because there has boeu an erro- 
neous decision on a point affecting an issue which, in 
oousequenee of the finding, has become immaterial, 
Rakub Doss v. Soobaj Mdli. 

[Bourke, O. C., 181 

59. Summarily discrediting do- 

cumentary evidence without inspection. — 

Report of Commisfiioner to make local inquiry — An 
application for a re\ iew of juclgnieiit was made to a 
Court of Appeal on the ground that certain very 
material documents on winch the Court of first 
instance had relied had been summarily discredited 
without being inspected b.v the Court of Apjxial, and 
that the Court of Appeal had erred in declaring the ro- 
jiortof a Commissioner appointed by the Court of first 
instance for tlie purpose of making a local inquiry to 
be unworthy of reliance, because he was a muhurrir of 
the Court of first iustance. Meld that, in granting 
the review' applied for, the Iowxt Appellate Court had 
not exceeded the discretion vested iu it by law\ Ab- 
dul Rahim v. Racua Rai . I. Ij. B., 1 AIL, 303 

00 , It may be competent to a Judge 

to entertain an a])plicatiou for a review, although 
such application contains no diKtinct allegation of an 
t'ri’or in law iu the order sought to be reviewed, nor 
any suggestion of the disc()\ery of new evidence. 
In TfiB mattbb of the petition of Abdoolau. 
Ueasut Hossein V. Abdoollah 

[X X. B., 2 Calc., 131 : 26 W. B., 60 
X. B., 3 X A., 221 

01, Omission to examine wit- 

JieB9*^OdJeciioii not taken on ajpyeaL— 'That the 
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HlEiVlSi W — coniiHued . 

5. GROUND Foil REVIEW—conWiMierf. 

Omission to examine witness— 

lower Court should have impro|K*rly neglected to ex- 
auiiiie a witness is not a ground for a review of jndg- 
meiit^ if the objection was not taken when the case 
w'as heard by the Court in regular appeal. M unshad 
Bibbs v, Luoumbbput Sinoh . 9 W. R„ 129 

02. Error in not remanding 

case. — The fact that the High Court ought to have 
remanded the case on the ground that the J udge liad 
wrongly decided a point of law is no ground for re- 
view. FuOSVNNONATH DUTT f>. JUDOONATH PAUL 

[9 w. R., 589 

03 . Further consideration of 

evidence. — JProhabiliiy of difft^rent conclusion . — 
It is not a proper ground for granting a review of 
judgment that a Judge by going through the evi- 
dence atecond time might arrive at n different con- 
clusion. Chundeb Chubn Augghodany V. Loo- 
DUNRAM Deb . . .25 W. R., 824 

04 Opportunity to re-argue 

case. — Chance ofxiUering dectsion. — A review cannot 
be given merely for the purpose of allowing the 
parties to re-argue the case u})on the evidence, upon 
the chance of eventually throwing doubt upon the 
decision alrea<iy passed. Kolekmooddekn Mundul 
«. Hbbuun Mundul . • 24W. B., 186 

05 . Error in decision.— 

tional evidence. — Where a Subordinate Judge ad- 
mitted a review' on the representation of plaintiff 
that In; (the Judge) bad made a mistake as to the 
subject of a cerUiin dagb in a (lovcrnmeiit halabadee 
eliitta, the applicant tiling wnth his petition for re- 
view' another chitta and other evidence for the pur- 
pose of eoiivineiug the Court that it had miwle an 
error, — Held tliai an error of this kind was suffi- 
cient to found the jurisdiction of the Court to en- 
tertain the review. GuI4£BH Kam Sdbmah t), 
UouiNEE Dassbk . . .14 W. R., 236 

Erroneous refusal to admit 
additional evidence. — Where a Judge on appeal 
declined to admit ailditional evidence, on tlio ground 
that the application should have bcjcn made to the 
lower Court, — Held it was a ground for applying 
for a review of his order pointing out his mistake. 
IlAJtf Lall V. Hung Lall . 17 W. B., 47 

67. Decision of special appeal 

on ground not taken in lower Courts.— 

view of special appeal. — it is not a sufficient ground 
for a review of judgment passed on sp#*cial appeal 
that the point which was then raised, and on which 
the Courtis decision was based, was one not raistnl in 
either of the lower Courts, and especially, as in this 
case, where the question was pointedly rnised in the 
special appeal, and the respondent had ample time to 
prepare himself to meet the statement therein. 
CowBLL V. Mouadbb Mundul . 17 W. R., 182 

03 . Necessity of review for 

ends of justice.— 0«wAto*i to raise issue . — A ca»e 

IV 


REVIEW — continued, 

5. GROUND FOR REVIEW— confissAd. 

Necessity of review for ends of Justii 

continued. 

having been rcin indod for the trial of an issue under 
the spocilic provisions of clause 1, section 4, Bengal 
Regulation XI of 1825, an application for review was 
made on the ground that it was reiiuisite for the ends 
of justice to remand the case upon an issue under 
clause 2, which, it was alleged, was the issue to 
which the applicant had directed all his evidence. 
Held that, as the correctness of this allegation could 
not be ascertained without going through the record 
again, the application could not be granted,, for to 
grant it would in fact be to grant a second special 
appeal, which is not the object of a review'. JuG- 
GOBUNDMOO Bose V. WiSK . . 12 W, B., 409 

69. Later Privy Council deci- 

sion. — Facts not fully placed before Court. — A re- 
view cannot be granted on the ground that if the 

I facts had been better or more fully placed before the 
Court the judgment w'oiild have been different, or 
even on the ground of a subsequent decision of a 
question of law' by the Privy Council in another suit 
where there has Iwen no discovery of new evidence 
such as is contemplated in section 870 of Act VI 11 
of 1859. Jadub Ram Deb v. Ram Loohun Mud- 
duck .... . 19 W. B., 189 

70. Subsequent Full Bencli 

ruling. — A lower Court admitted a review of 
judgment on the ground that the decision of a 
Divisiotial Bench of the High Court which it had 
followed in that judgment had subsequently been 
overruled by the Full Bench. Held that the lower 
Court was not authorised to admit a rtsview' of judg- 
ment on such ground. Ambit Lal r. Madho Das 

LI. L. R.. 6 AIL, 292 

71 . New contrary ruling.— 

Civil Procedure Code^ s. 628 . — Although the 

disco'^ery of a now ruling may not entitle a party to 
a review' of judgment, yet when a Court i.s satisfied 
. that its judgment has ]»rococded upon an erroneous 
view of the law, the provisions of section 628 of the 
Code of Civil Procedure allow a review’ of judgment. 
Vellaya V. Jaganatha . I, L, R., 7 Mad.^ 307 

72. Different decisions of Divi- 

sion Benches. — I'hat <me Division Bench of the 
High (Jourt has decided a point at variance with the 
decision of another Division Bench is no r<?aHon for 
granting a review of judgment. Nobken KiSHBN 
Mookbbjbb r. Shib Peebhad Pattuck 

[9 W. B., 161 

Fergusson V, Oovbbnmbkt. Govsknmbnt f>. 

Fbbgusson . . 9 W. R., 158 

73 . Production of authority on 

law not before produced. — Civil Procedure Code, 
1859, s. H76.-- Error in law. — The production of an 
authority which was not brought to the notice of fhe 
Judge at the first hearing, and which lays down a 
view of the law contrary to that taken by the Judge, 
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6, GROUND FOR REVIEW — continued. 

Production of authority on law not before 
produced— 

is not a sufficient ground for granting a review. 

Ellishv. IUshbbb 

[I. Ii. B., 1 Calc., 184 ; 24 W. B., 882 

74. ; Production of new document. 

—The objection to the a(lini«aion of a review of 
judgment on tlio strength fof a new document was 
not allowed to prevail in a case where the so-called 
new document was not the sole reason for the admis- 
sion of the review. Hcbo Qobini) Pal v. Hobo 
BOONDABBE CUOWDHBAIK . . 18 W. B., 816 

75 . — — Beversal of decree on 

which decision waa based. — Where claims for 
rent were decreed by a Deputy (JoUnctor on the basis 
of a decree for a kabuliat, which latter decree was 
subsequently set aside, the proper remedy was an 
application to t)io l)<*puty Collector fora review of 
his decision. Moobabbb Moobajim v. Mahombd 
AbmaIi 22 W. R., 161 

70 . Discovery of new evidence. 

*-^Oraunds for admission of review in special ap~ 
f>eal. — The High Court has no authority to admit a 
review of a judgment passed in special appeal merely 
on the ground that now evidence to prove a fact has 
been discovered, Bhyrub Nath Tyb v, Kallt 
Chunukb CHOWnitiiY • . 16 W, B„ 112 

Ex PAKTB BASHlTAOAttULtr NaYADU 

[1 Mad., 254 

d acxammal t>. Palnkappa Chbtty 

[5 Mad., 464 

Panciianaut Mooxbbjkb V. Rad II A Nath Moo- 

4 B. L. R., A, C., 218 

77. Discovery of fresh evidence. 

^Mvidence showing want of jurisdiction . — Ground of 
reotew.— As a general rule the discovery of new evi- 
dence is not a ground for tbc admission of a review of a 
judgment passed in special appctil, (^urere , — Whether 
this is so when such new evidence might affect the 
jurisdiction of the Court which tried the case. 
When now evidence is discovered, the proper course 
for the appellant to adopt is to ask leave to withdraw 
bis special appeal, and to apply to the lower Court 
for a review of its judgment. Nanabhai Vallabk- 
DAS V. Nathabhai Hartbhai . . 9 Bom., 89 

Pardfrang Sadashiv o. Moro Vasfbev 

[6 Bom,, A, C., 68 

78. — - JProof that ent- 

denee was not before available , — Before a review 
can he granted uinm the ground of the discovery 
of new' matter, it must be stated in the petition and 
proved that the newr matter waa not within the ap- 
plicant’s knowledge, or could not bo adduced at the 
time ivhon the decree was passed. Dwabkarath 
Chowphby 9, Kishbnlall Chowdhry 

558 : 2 Hay, 650 

Hadeby Koobwbb e. Ajoodhya Panpey 

[8 Agra, 69 


REVIEW — conti nued, 

6. GROUND FOR REVIEW— 

Discovery of ^esh evidence— 

Nfbo Kishorb Biswas v. Jadfb Chunder 
Sircar . . . . 20 W. B., 426 

79 . Act vni of 

J859, 8. 876.— Proof of alleged ground of review.— 
A review of judgment under section 376 of Act VIII 
of 1859, on the ground of discovery of new evidence 
not within the applicant’s knowledge at the hearing 
of the case, should not be admitted without proof of 
the truth of the ground alleged. Ubirao Thakfb 
r. Gakul Mfndal 

[8 B. K B., Ap., 34 : 16 W. B., 7 

Noltta Mohan Roy Chowdhry v. Dtnonath 
Mooxkrjeh . . 18 B. Jj. B., 427, note 

Khelut Chunder Ghose V. Prankisto Ghose 

[11 B. D. R., 428, note : 12 W. R., 461 

Nappau Grand Pal Chowdhry «. Sandrs 

[8 B. L. B., Ap., 35, note : 10 W. B., 432 
Ramdhan Chfckbrbfttt V. Jainarayan Panja 
[8 B. D. R., Ap., 36, note : 12 W. B., 536 
SiTANATii Ghose v. Shamasdndari Dabi 

[8 B. Ii. B.. Ap., 37, note : 14 W. R., 26 

Nuparohand Bhooya V. Reedoy Mdndxtl 

[11 B. D. B., 424, note : 17 W. B., 458 

Ali Khan v. Ram Citfndkr 
Goopto .... 2 W, B., 174 

Otherwise the a]>plication will be refused. Rakdb 
Doss V, SooHAj Mull • Bourke, O, C,, 131 

JttTTBHOO SAMOO V. JUSOPA KOER 

j [17W.B.,230 

i Amritrav P. Kokdi v. Manaji J. Jaotap 

[3 Bom., A. C., 49 

Brojendro Coomar Roy Chowdhry v. Wise 

[19 W. R., 130 

Bibkb v. Abdoor Ruhman 

[18 W. B., 413 

j 80. Civil Procedure 

j Code, 1859, s. 376. — During the pendency of a suit 
! for rent a plaintiff applied for po8i)wmnncnt on the 
I ground that he w'as unable to obtain a copy of a 
I document wdiicli he had applied for from the Collector- 
■ ate. The Munsif refused postponement and gave him 
j a modified decree. The plaintiff subsequently obtain- 
ed a review of judgment and a decree in full. The 
Judge on appeal decided that the Munsif w'as WTong 
in admitting the review, because the plaintiff had 
not mentioned that he was previously unacquainted 
with the existence of the document. Seld that the 
I review was properly admitted under Act VIII of 
; 1859, section 376. GooR Dyal Roy «. '' 
Noonya 22 W. R., 446 

81. ■ ' Nature of evt- 

dence. — Civil Procedure Code, 1859, s. 876, — The 
new' evidence referred to in section 376, Act VIII of 
. 1859, is evidence that would probably alter the deci- 
sion of the Court. The affidavit on w'hich an appli- 
I cation for review is grounded must state what the 
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6. GROUND FOR REVIEW— i 
Bisoovery of fresh evidenoe— 
new evidence to be relied on is : in such an affidavit 
no reliance can be placed on a statement of belief of 
good defence on the merits, but the facts to be relied 
on as such must be set out. Dhunsook Doss ti. 
Hfeky Baboo . . . Bourke, O. C., 116 

02. Fresh evidence, 

Nature of, requisite for review, — Where new evidence 
is adduced in an application for review, it need not 
be, per se, sufficient to show that the previous deci- 
sion is wrong or such as to cause an overmastering 
balance of evidence. If there is sufficient ground for 
receiving the new evidence, the case is to be heard as 
if it were being originally lieard with the mal-crials 
then before the Court. Sahebjak Bibkb v. Suf- 
DUB Ali 22 W. B., 288 

in 


application for a review of jii(lgment is made upon 
several grounds, one of which refers only to the 
question of adjudication of costs, and the Court to 
whom the application is made holds all the other 
grounds to be untenable, but is of opinion that there 
has been a clerical mistake in that part of its order 
or judgment which refers to costs, it may reject the 
ap}>lication absolutely and permit the applicant to 
apply, under section 206 of the Civil Procedure Code, 
1877, for a rectification of the clerical mistake. 
JOYEISHEN MoOKBEJEE V. AtAOOB HoHOMAN 

[I. Ii. R., 6 Calc., 22 : 6 C. Ii. B., 676 

6. REVIEWS AFTER TIME. 

04 , Power to grant review after 

time. — A *Tudgo has power to grant a review after 
the lapse of the ninety days within which the appli- 
cation ought to be made. IIamgutteb Doss v. 
Gholam Ahubb Khondkae . W. R., P. B,, 84 

86. ■ *Tust and reason~ 

able ground for delay, — A Court has no jurisdiction 
to enterttiin an application for review after the lapse 
of ninety days of the judgment to be reviewed, unless 
just and reasonable cause for the delay be given. 
BiiAMA Chuen Cuucbebbutty «. Bindabun Chun- 
DBB Roy 

[B. li. R., Sup. VoL, 892 : 9 W. B., 181 

Mahomed Oazi Chowdhry v, Dullab Bibi 

[6 B. I.. B., 318, note ; 11 W. B„ 22 

Kasbbbhath Roy p. LucKHEENAUArv Ohattbr- 
JEB W. B., 1804, 91 

Jhxtbhoo Sahoo V, Jtjsoda Koer 

[17 W. R., 280 

Fakira V. Babafa Mahadan Stietti 

[8 Bom., A. C., 234 

06. Petition for oor- \ 

reding decree, — Just and reasonable ground for 
delay . — A petition for the rectification of a decree is 
not different from an application for a review when 
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6. REVIEWS AFTER TIME— 

Power to grant review after time— caa^i:. 

nued. 

the object of the rectification is to alter the decision 
oi the Court, and such a petition cannot be received 
after ninety days without just and reasonable cause 
for the delay being showm to the satisfaction of the 
Court. Assue Ali v. Woolfutooeibsa 

[18 W. R„ 88 

07 . improper grant of review 

after time.— VIII of JH59, s. .^77.— Where a 
party applying for a revi(tw of judgment after the 
expiry of the period of ninety days allowed by sec- 
tion 377, Act VIII of 1859, had not, as required by 
that section, shown any just and reasonable cause 
for not preferring his ap])lication within the pre- 
scribed period, the order admitting the review was 


[14 B. I*. B„ 878 

S. C. LFCHMFU* SiNOir V. SHtTMSlTKRK 

(I,. R.,2I. A., 68 

Lfleetmoiitin Roy Ohowdhuy p. Sowtba Bee- 

bbb 10 W. B., 42 

Goub Pershad Suemah v, Anjub Ali 

[24 W. B., 294 

Fakira V. Babafa Maiiadav Shetti 

[8 Bom., A. 0., 234 

Roy V, Goromooebe 

[8 W. B., 184 

Betts v. Bonbi Mtjndhl . 25 W. B,, 848 

KrIBTO GOBIRD JoARDAR V. JuOOBtJRDHOO 

Sircar , . . .12 W. B., 94 

Seberate Chowdhry v. Keitattomovkk Dob- 
bee . 18 W. B., 286 

00 . Admission of review after 

time for good grounds. — There seems to be no 
limit to the time after the expiration of ninety days 
at which the application for review may be filed, 
provided the a]>plioaut can satisfy the Court that 
there is just and reasonable gnnmd for review, 
JooauL Kisuobe Sirgh v. Oooce Narain Singh 

[8 W. R., 488 

00 , Reversal by High Court of 

decision in similar case. — Mevieic granted on 
insufficient grounds, —'WherQ an application for re- 
view of an order in (sxecution, made after ninety day* 
from the order, was granted on the ground 

that in the execution cast^ of another j>ersoii upon the 
same decree the decision, which apparently proceeded 
upon the same grpund as the decision in this case, 
had been reversed by the High Court, — Held that 
the order admitting the review w'as open to appeal 
and must be set asid". Roy Goodtjr SfhayE o. 
achebub Lall , . . .18 W. B., 120 

90 . Different construction of 

law by High Court. — Civil Procedure Code,]"'"'' 

8b2 


IV 
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6. KBVIEWS AFTER TIME— (JO»<iwftec?. 
Blfibrent oonstruotioxi. of law by Blgb 
Court— 

577 , — Where the only cause for admitting a review 
after the ninety days prescribed by section 377, 
Act VUI of 1859, was that the High Court con- 
strued the law differently from the way in which it 
had been laid down in the decision admitted to re- 
view , — HM that the cause alleged was no excuse 
for the delay. PEiiN KieuElsr Bhuttachabjek «. 
Buksheb Cazbb . , . . 10 W. 26 

01, » '.■ - — Subsequent try- 

ing decision of law.'-^Order on remand . — Ground 
for review . — A remand order made on special appeal 
is (unless n review of it be obtained within the 
prescribed time) a conclusive determination of the 
points of law involved in it; and the correctness of 
the law laid down upon a remand cannot be questioned 
on a suc(uid special aj)poal; nor is the fact of the 
Courts adopting a different view of the law after an 
order has Inum niade, in g(*rit*ral a good ground for 
allowing a review of such order after the time for a 
review has elapsed. Ramkuvabbai v. Damodhab 
NA ttnuEBAM . . » 6 Born.* A. C., 146 

02, Subsequent Full Bencli de- 

cision.— G'rcwad for review . — A Full Bench judg- 
ment after the original judgment has been given in 
a suit is n(»t a ground of review, a Full Bench judg- 
ment being prospective and not retrospective. 
Madhub Chundkb Guosb V. lUimiKA Cirow- 
nuHAiN 7 W. B., 406 

Dwabbanath Doss Biswas v. Manxck Cuunder 

9 W. R., 102 

Contra, FoRBES v. Dyanxjtooliaii 

[10 W. R., 416 

93. A new exjmsition 

of the law by a Full Bench after the })a8sing of the 
original decree is not “ just and reasonable cause 
f<»r admitting a review aft.er the prtjHcribeil period. 
When a review bus been granted, the Court is bound 
to decide the case according to any new exposition 
of the law by a Full Bench made si mu* the original 
decision. Shama Chubn Ciiockekbutty u.BiVba- 
B0W Chundrr Roy 

[B. Ii. B., Sup. Vol., 892 : 9 W. R., 181 

Buba Boouho V. Koylash Chunpeu Nun pee 

[6 W. R., 100 

Alladmonbe Dosbia V. Joy Sunkur Roy 

[7 W. B., 408 

04. — Ground for re- 

— Suit by mortgagee to declare lien. — Sub- 
sequent suit for possession . — The plaintiff, a xnort- 
gagets obtained a money-decree against the defendant. 
A third party, in execution of another decree obtain- 
ed against the same defendant, put up for sale the 
property included in the plaintiff's mortgage, and 
himself bought the right, title, and interest of his 
judgment-debtor in the property mortgaged the 
laiotlff. The plaintiff subsequently, in exocutiou of 
ui decree, bought in the same property himself. 
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Subsequent Full Bench decision— cesff- 

nued. 

and brought a suit against the defendant and the 
third party to have it declared that the latter held 
the property subject to his mortgage. The suit was 
decreed by the Subordinate Judge, hut eventually 
dismissed by the High Court, on the ground that 
the plaintiff, by suing for his money-decree only, 
had deprived himself of the henefft of his lien as 
against the third party. The plaintiff thereupon 
brought another suit against the same parties to 
recover possession of the mortgaged property, wdiich 
suit eventually came up before a Full Bench, where 
it was decided that the plaintiff had no right to 
bring the suit for recovery of possession, hut that 
his proper course was to sue to have his lien upon 
the property declared, the Court intimating that it 
would be open to the plaintiff to apply for a review 
of judgment in the suit originally brought by him. 
On the review coming on to be heard, it was held 
that the plaintiff w'as entitled to a review of that 
judgment, and that the case was distinguishable 
from the general rule as to reviews laid down in 
Madhub Chunder Ghose v. Radhilra Chowdhrain, 
7 W. JR., 405 ; Dwarkanath Doss Biswas v. ManieJe 
Chunder Doss, 9 W. R., 102 j and Shama Churn 
Chuckerbutty v. Bindahun Chunder Roy, B. L. R., 
Sup. Vol,, 892, — inasmuch as the granting the re- 
view did not interfere with x)reviou 8 decisions of the 
Court in other cases between other parties. JON- 
MBNJOY Mullick V. Dasmoney Dassbe 

[I. I.. R., 8 Calc., 700 

95 . Decision of High Court or 

Privy Council modifying the law.— An ap- 
jdicjition for revi(*w of judgment of a lower Court is 
not admissible after the limiled period, merely in 
coiiseipionce of a decision of the High Court or of 
the I*rivy Council modifying the law or practice 
which prevailed at the time when the jiidgintmt 
sought to he rcvic^wed w^as passed. Onoop CiitTNUEB 
Paul v. Ekkowiieb Singh . . 6 W. B., 167 

90 Subsequent decision of 

Privy CounciL — Right tv re-triul of case . — 
Where the decision of a lower Court follows a view 
of the law taken by tin* High (\>urt, and that view 
is set aside by a ruling of Her Majesty in Council, 
the judgmont-ert'ditor has a right to have bis case 
re- tried iqKm that ruling, Banek Pershad 
Hadha Pershad Singh . . 16 W. B., 148 

97 . Decision of Privy CounciL 

— Civil Procedure Code, 1859. s. 379. — Ground for 
review out of time. — A decision of the Pri\^ Council 
in 1871 as to a question of fact in another suit, or the 
pi*ndency of the appeal in the H igh Court, was held 
to be no cause (luuier section 379, Act VIII of 1859) 
for not having preferred an application for review* of 
a judgment jmssed in May 18(36 within ninety days 
from the. date of the decree. Bolakeb Lall v. 
Monjee Lall . . . .17 W. B., 168 

00. Application for 

remew after appeal by party who did not appeal . — 



( 6186 ) 


DiaKST Of OAsm 


( 8188 ) 


BJEiVI£IW '--continued. 

6. REVIEWS AFTER 

Deoislon of Privy Coimoil— 

Act VIII of J859, e. 377.-^ Just and reasonable 
cause for delay in filing petition of retsiew. — Upon 
the appeal of one of the defendants to the Privy 
Council, the judgment of the High Court was 
reversed. Another defendant, whose defence W'as 
the same as that of the defendant who had app(^aled, 
applied to the High Court to review its judgment 
after a lapse of several years from the date of the 
judgment of the High Court, but within three 
months from the date on which he became aw»are of 
the decision of the Privy Council. The application 
was refused. Satto Saran Qhosal v. Tar ini Char an 
Qhose, 3 B. L. A. C., 287, doubted. Panchanan 
Bose v. Cukudas Roy 

[9 B. li. R., 187 : 18 W. B., 817 

99. — Analogous cases, 

— An applic-atiou for review of judgment of three out 
of five analogous cases decided by the High Court, the 
judgment in tw'o of which had been reversed by the 
Privy Council, was made after a lai)8e of inortJ than 
ninety days from the date of judgment. Held that 
a lapse of niiudy days, under the circumstanees, 
would not he a bar to the granting of the review. 
Satto Saean Ghosal v. Tarini Cuaean Guosr 

[3 B. L. B., A. C., 287 

S. C. SlTTTO SUEEtTN GUOSAL V. TaIUNKH OhURN 
Ghose 12 W. B., 164 

100. Execution of decree against 

wrong person. — Act CIIi of 1859, ss, 376, 377. 
• — Ileasonable ground for review. — Appeal by one 
defendant, right of review by another. — A decree for 
wasilat was passed against ** the defendant in a 
case wdiere there w'ere several defendants; and as 
soon as one of them, w^ho w as not the person against 
whom the plaintiff sought for w'asilat in the original 
plaint, found that the decree w'as to be executed 
against him, he applied to the Court for a review, 
though after the time prescribed by section 377, 
Act VII f of 1859. Held that the Court was quite 
right in holding that there was reasonable cause, 
within the moaning of that section, for the appllca* 
tiou for review not being preferred within the limited 
time. Bttnkoo Ball Singh v. Bahoomtjnibsa 
Bieee 7 W, B., 166 

101. Pendency of special appeal. 

— Ground for delay. — Civil Procedure Code, 1859, s. 
377* — Where an ai)plicHtion for review is not made 
within the ninety days provided by Act VJII of 1859, 
the pendency of a special appeal is not “ a just and 
reasonable cause for the loss of time, such us the 
Court to w'hich the appli<‘ation is made is hound to 
arrive at under section 377, before it can entertain 
the application at all. Lucas t?. Stephen 

[9 W. B., 301 

Faxiea V. Babapa Mahadan Shetti 

[8 Bom., A. C., 234 

102. IVTistake of counsel.— Civil 

Procedure Code ( Act XL C of 1882), s. 623 . — 
dent cause.** — iu a suit between .d. and H., heard on 


REVIEW —continued, 

0. REVIEWS AFTER 

Mistake of counsel — continued. 

the 29th January 1883, a certain conveyance wm 
filed with the plaint, hut up to the hearing this con- 
veyance had been protiicted from discovery. 
counsel had, however, had a copy thereof delivered to 
him at the time written statement was being 
drawn, and a copy briefed to him at the hearings 
At the hearing, A.*s counsel staked tlmt the effect of 
the conveyance was to vest the entirety of a certain 
property in A.; this viinv was accepted by B.*s counsel, 
who did not read the conveyance. The only issue in 
the case was ** wrho was iu possession of the pi'operty,’* 
and tlic Court decided this issue on the 6th February 
in favour of the plaintiff. On the 2(>th February R. 
brought a suit against A. to set aside this conveyance 
on the ground of fraud. And in certain proceedings 
iu this case taken on the 31st March, Ji.*s counsel 
discovercHl, as ho alleged for the first time, that 
under the conveyance a moiety of a so von -twenty- 
fourth share remained iu B. On that day instruc- 
tions were given to B.*s counsel to draw' up a petition 
of review of the judgment of tlu; 5th February. 
This petition, owing to tlu^ Easter vacation, was not, 
and eonld not have been, presented till the 9th April. 
Held that tlui words “ sutfieii'int reason ’* in section 
()23 of the C{>de should receive a liberal eonsiTUction, 
and should construed so as to do substantial jus- 
tice to the parties ; tliat as in this (‘ase it a}>peared to 
the Court that the eoustnietion placed upon the 
eouveyance by li.'s counsel was the correct one, 
“sufficient reason*’ had Imjcii shown for making the 
applicjition. In the maitke op thk petition op 
Solomon. Gopaul Chundku Lajiiuy y. Solomon 
[I.L. B., 11 Cato., 767 

Held, on appeal, per Garth, C. J . — Although it is 
difficult and perhaps undesirable to attempt to define 
pre<d8ely the meaning of th(j words “ any other 
sufficient reason ” in section (123 of the Civil Proce- 
dure Code, yet from the earlier part of the clause it 
is clear that a ])<)int which might have been, but 
whicli was not, fliscovored at tlie trial by the exercise 
of due diligence, was not intended by the section 
to afford any sufficient reason for review. Per 
Wilson, *7. — Semhle,—U at a trial all parties, coun* 
B 4 d on both sides, and the Judge, arc under a mis- 
apprehension as the contents of a document, or 
even if the Judge alone is misled on such a jKiint, and 
in conseipienco a wrong decree is mwlc, the mistake 
ought to he corrected on review. Go pal Ohanuba 
Lahiei V. Solomon . . I. E. B., 13 Calc., 62 

103, ——— Discovery of new evidence. 

— Lapse of time. — The discovery of new evidence 
may make it proper to grant a review, but the circum- 
stances must be very special,— the more so when 
the application for review' is made many years after 
the <iate of the decree, and the evidence discovered 
must 1 k^ of a clear and, conclusive character. Hbkba 
Ball Ghose «. Ram Taeuck Hey 

[28 W. H., 323 

104. Ground for d&Xay.—Kffeci 

I of ignorance of effect of Judgment,— An ttijplicant for 
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Mssvntw — continued^ 

6. EEVIEWS AFTER TmTS^^continued, 

Ground for delay— 

review cannot plead his ignorance of the effect of the 
judgment as a justification for his delay. GulaM 
Hctskk MAHAHisn r. Muba Mi^a Hamap Ali 

[I. Ia. B., 8 Bom., 260 

1Q5, Adoption of 

daughter's son. — Custom , — Breaches of custom . — 
Braoiice. — New case set up in special appeal. — An 
application for review was preseuttid to the High 
Court more than eighteen months after time, the 
applicant alleging that, soon after the decision sought 
to be reviewed, he was engaged in collecting in- 
stances of the special custom relied upon by him in 
support of his claim. The sjiecial custom was not 
set up in the Courts below, but an objection was | 
taken for the first time in s}>ecia] appeal that an issue ! 
regarding it should have been raised in the lower 1 
Courts. No instance of such special custom had 
been given in evidence. It was urged that the 
applicant was a minor until shortly before the mak- 
ing of the High Court decree, and was only re- 
presented by his adoptive mother as his guardian. 
The High Court eonsidered that there was no sufficient 
excuse for the delay, and rejected the application, 
observing that, unless upon very strong grounds and 
under very special circumstances, the Court would 
hesitate to permit a party at such a stage of his suit 
to set up a case which was not sot up for him in the 
Courts below, where liis professional representatives 
must have been well aware whether such a case could 
bo legitimately set u]), and abstained from any 
attempt to do so. Gopal Sakuay v. Hanmakt 
Sayuay . . . I. Ij. B., 6 Bom., 107 

106. — — Just and reason^ 

able cause. — Civil Procedure Code, ISod. s. 377. — The 
plaintiff in a suit applied, more than two years after 
tlie proper time, for a review of judgment in such 
suit, filing with his ajiplieation a copy of a decision 
by the High Court, wdiich had been passed suhsc- | 
qucntly to the date of such judgment, in support of | 
a conteutioii contained in his application which should 
have been, but was not, urged at the hearing of his [ 
suit. Such contention and the other arguments and | 
statements contained in his application might have | 
been aildiK^ed within the time flowed by law for an J 
application for ti review of judgment. Meld that, as ! 
such contention might have been urged at the first ' 
hearing of the case, there was no ** just and reason- | 
able cause ” for preferring the application after time, | 
and the Court of first instance was therefore not : 
warranted in granting the application and reviewing | 
its judgment. Madho Has v. RtTKMAN Sswak ! 
ISiNuu . L Xi. B., 2 ALL, 287 : 

107 , Necessity for \ 

review not arising. — Civil Procedure Cods, 1853, s. : 

Though a certain issue in a suit was decided | 
aguinst the plaintiff, the suit was decreed, and the i 
defendants obtaiued a review on which that decree , 
was set aside and the plaintiff’s suit declared barred 
by limitation. On this the plaintiff applied for a , 
review of both judgiueuts. Meld that, though his > 


REVIEW — continued. 

6- REVIEWS AFTER TIME — continued. 

Ground for delay — ooniinued. 

application in relation to the former judgment was 
not in time, yet as he had no occasion to ask for a 
review until the latter judgment was passed, the 
words of section 376, Civil Procedure Code, 1869, 
entitled him to ask the Court -to reconsider both 
judgments. Bagoo Jan v. Chlowdhky Zuhoohul 
HUQ 13 W. B., 69 

7. QUESTIONS WHICH MAY BE RAISEH 
ON REVIEW. 

108, Raising new grounds.— Civil 

Procedure Code, 1859, s. 374 . — A party wishing to 
be hcai‘d in support of new grounds must apply for 
penmssion under section 374, Act VIII of 1859: he 
cannot be permitted to raise them in an application 
for review. Fukukooddeen Mahomed Ahsan 
Chowdhey i>. Annundnath Roy . 9 W. B., 370 

109, Issue not raised in lower 

Courts. — Application for review after special ap~ 
peal, — In an application for review after special ap- 
peal, the Court will not entertain a question not raised 
before at a former stage of the suit. In be 'J'ufani 
Singh . . . . 6 B. li. B., Ap., 141 

110, New arguments.— 

prexnously adjudicated on, — The Judges are not re- 
quired to re-ad judicate points considered and adjudi- 
I cated when brought before them by a pleader then 
I employed, though they may he better argued, and put 
■ ill a different light by another pleader subsequently; 
but arc to be guided in their admission of reviews 
by the definite terms of sections 377 and 378 of the 
Civil Proctniurc Code, 1859. Choonee Mundub v, 
Chundee Ball Hass . . .14 W, B., 334 

111 , Issue not noticed in the 

lower Gauxt. -^Arguments on appeal and rev tew.^ 
Ill the first Court an issue was raised whether or no 
the hearing of this suit w'as barred by the law of 
limitation. One of the grounds of appeal to the 
Judge was, that the Principal fciudder Ameeii ought 
to have held the suit barred as regards the diaras 
under the sjiecial limitation of three years from the 
date of the Collector’s settlement. The Judge did 
not notice this ground in his judgment. The same 
ground of appe^ was repeated on the special appeal 
to the High Court, hut that Court refused to enter- 
tain it, for the reason that it did not appear to have 
been raised in argument before the Judge or in the 
first Court. On application for review, it was urged 
that the Court ought to have listened to this ground, 
but the Court adhered to its former decision. Counsel 
should not he board to re-argue a case on review upon 
the same points as w^ere argued on special appeal. 
Raj Kdnwab v, Indibjit Kttnwab 

[6 B. li. R., 585 : 13 W. R., 52 

112 , — - Bointe for argument,— 

tions already discussed and decided. — New points . — 
On application for review of judgment, — Meld, a party 
applying for the review of judgment must show that 
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REIVIEW •^continued, 

7. QUESTIONS WHICH MAY BE RAISED 
ON REVIEW — continued. 

Points for RTgvment— continued, 

there is good and sufficient cause for granting the re- 
view before he can be heal’d to argue that the deci- 
sion is erroneous. In so showing cause, (first) no 
point can be raised which has been already discussed 
and decided on the original hearing of the appeal; and 
(secondly) no new point which has not been raised at 
the hearing of the appeal can bo argued on the ap- 
plication for review. Bhawabal Singh v. Rajen- 
DEA Phatap Sauoy , ‘ , . 5 B. Ii. B., 321 

RAJENDEO PEOTAB SaHEK «. BHOWABUL SriJQH 

[14 W. B.. 106 

Upholding on review, Bhowabtjl Singh v. Ra- 
JENDEO Peotab Singh , 13 W. B., 167 

Janab Ali V. Chakdi Chaban Dey 

[6 B. Ii. B.., 334, note : 11 W. B., 202 

Gungapsebab V, Agba and Masteeman's Bank 

[6 B. Ii. B., 340, note 

S. C. Agea and Mastkrman’b Bank v. Qpnga 
Pkbshad . . [16 W. B., P. B., 6 , note 

Hazea Begum t>. Hossein Ali Khan 

[6 B. li. B., 341, note | 

CoLXBCTOE OP Tippbhah V. Mapzunnissa Bibi 

[6 B. L. B., 341. note : 14 W, B., 84 

Gabib Hossein Ohowdhby v» Wise 

[6 B. L. B., 342, note 

S. C. Mehueoonibsa Khatoon v. Wise 

[16 W, B., F B., 2, note 

Beni Madhab Ghose v. Oanga Gabind Mandal 
[6 B. Ii. R., 346, note : 16 W. B„ F. B„ 3, note 

113. Points for argument. — 

VllI of 1859^ s. 376. — Arguments and grounds to be 
raised on review . — It cannot be treated as a univer- 
sal rule that no point can be raised on an applica- 
tion for a review which has been already discussed 
and decided on the original hearing of the apjMJal; 
or that no new point which has not been raised on 
the hearing of the api)eal <tan be argued on the ap- 
plication for a review. In each case the Court to 
which the application is made must consider and de- 
cide w'hcther a review is necessary to correct any evi- 
dent error or omission, or is otherwise requisite for 
the ends of justice. In the matter of the peti- 
tion op Ciiintamani Pal. Cuintamani J’al v. 
Pyaei Mohun Mookerjee. Ik tub matter op 
THE petition OP Saleh IShabi Sabi-ud-i)in Abu 
Saleh. Salhh Shabi Sabi-ud-din Abu Saleh v. 
Asadunibba Bibeb 

[6 B. I*. R., 126 : 16 W. B., F. B., 1 

114. — JPoinis already 

decided, — New points, — Discretion of Court . — 
Parties applying for a review of judgment are not 
absolutely debarred from asking for a re-hearing of a 
matter which has been already argued and considered, 
nor are they debarred from raising a point which has 
not, hut which might liave been, raised previously ; 
but in every such case it lies upon the party making 
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7. QUESTIONS WHICH MAY BE RAISED 
ON REVIEW— 

Points for argument— confmaedf. 

the application to show the Court some good ground 
upon which that indulgence is asked for, and it is in 
the discretion of the Court to allow or to refuse such 
an application. Hueee Peeshad M Unduly. Nund 
Kishoeb Singh , . . 17 W. B,, 470 

— - Question raised 

and abandoned.— k piirty who not only had an 
opportunity of raising a question, but who did raise 
it on ap]>cal and on argument ahandoued it, cannot, 
under ordinary circumstances, be allowed to agitate 
the question on review. Sabapathi u. Subeaya 
Ramanadha . • . I. L. B., 2 Mad, 68 

116. Admissibility 

of admitted documents. — Whether certain documents 
which have already been admitted as evidence were 
so admissible or not, is not a point which can be 
urged in review. Kolbemooddebn Mundul r, 
Heeeitn Mundul . . .24 W. B., 186 

8. GRANT OR REFUSAL OP REVIEW. 

117 Reasons for granting order 

for review, — Record of reasons, — Before a review 
of judgment is granU*d, an order gi’anting the appli^ 
cation for review and the reasons for granting the 
same should bo recorded. Bhaieon Din Singh t?. 
Ram Sahai . . . 1. L. B., 3 AH., 316 

118. Effect of refusal to grant 

review. — Judgment of refusal. — A mere refusal to 
grant a review of judgnunit cannot alter the judg- 
ment sought to be rtview-ed or the diHTee founded on 
it, and nothing which the Judge says witli reference 
to his refusal to grant the revitjw can he binding so 
as to alter such judgment or decree. Ramuueby 
Mondul V, Mothooe Mohun Mondul 

[20 W. B., P. C., 460 

9. APPEALS AND PROCEDURE IN APPEALS, 

110 ^ Orders rejecting review,— 

Orders on review. — Civil Procedure Vode^ 165.9, #. 
57 §. — Application of section. — Scjction 378 (sectioa 
026 of Civil ProcedTirc Code, 1882) does not apply 
to judgments on review, but only to orders rejecting 
roviow's. Apcab c. IIowaii Bye 

[1 Ind,Jur.,N.S.,231 

Bughoonath Roy ». Anundo Pattuay 

LIOW.R.,887 

Appeal by some only of 
several defendants, ---Application for review by 
some only of defendants in separate interests.*^ 
Jijfect of decree on review modifying decision on 
appeal. — In a suit, in which several defendants were 
joined, to set aside alienations made at different times 
and to different persons, plaintiff succeeded in the 
first Court partly, and onapi)eal wholly, and obtained 
a decree ordering the alienated properly to be restored 
to him. Theu the defendants, their interests being' 
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S. APPEALS AND PHOCEDURE IN APPEALS 

— continued. 

Appeal by some only of several defend- 
ants — CO ntinued. 

separate, brought separate special appeals, which 
were (lismissed. After this, two of them applied for 
a review, and the decrees were modihed (a portion of 
tiie claim being declared barred by limitation), but 
on a ground not Hi)plicable to all the defendants. 
Meld that, if these decrees were separate decrees in 
each appeal, the High Court had no jwwer to modify 
the decrees in which there was no apjdication for 
review, and which thertifore remained in force, and 
ahould he executed. PsGOO Ja.n v, Mulltck Waiz- 
OOBDBEN 18 W. B., 464 

121. Order other than order 

rejecting applications for review.— 

modifyinff original decree. — Jiight of appeal. — Any 
order made upon an apj)Iication for a review of judg- 
ment, except an orrler absolutely rejecting the aj»pli* 
cation, becomcH, if it in any way modifies or alters 
the original order, although the modification or alter- 
ation extends only to the rectification of n clerical 
mistake, the final order in the case ; and the party 
aggri<!Vod by the original decree is entitled, although 
the modification or ait(*rati»>n was made iu his favour, 
to treat the order upon revi<‘W of jinigineut as the 
dual decree or order in the case ; and if it was made 
by a Court, an appeal from whi<*h lies to the Court of 
a District Judge, he is entitled to prefer his appeal 
at any Cnno within thirty days from its date. JoY- 
XtBUBK MoOKKRJKK r. AtAOOU llOITOMANT 

[I. L. K., 0 Cttlc., 22 : 0 a L. B., 676 

122. Order rejecting review.— 

J^inalitif of order . — An order rejecting a review is 
final. Nobin Cuvnbbb Chowohuy v, Gridharkb 
Lall 11 W. B., 204 

Bakbb Kabc 0 , UossBiN Ali . 11 W. B., 184 

128. Order granting review on 

InsuiRoient ground . — Act Fill of JS59, es, S76 
to 878. — Appeal. — “ FinaV* — Where a Subordinate 
Judge, after deciding a regular appeal, granted an 
application for review of judgment on the ground 
that new evidence hod been discovered, but without 
any inquiry or proof that such evidence was not 
within the knowledge of the applicant or could not 
have been adduced by him at the time the decree 
was passed, — Meld that this was an error or defect in 
the procedure or investigation of the case which 
affected the decision, and whs a ground of appeal 
when the decision upon review was brought bef rc 
the High Court on 8])ecial ayipeal. The word “ final ” 
in «ectu>n 378 of Act VIll of 1869 incaas that the 
order rejecting the application or granting the review 
shall not by itself be open to appeal. BiiYBtfB 
CHrKBKE bUKMAH CHOWOHRY V. MaDHTTBRAM 

SuRMAU . . . 11 B. li. B., F. B., 428 

[20 W. B., 84 

Nrno KtsnoRB Biswas e. JAT>rB Chunder 
8IKCAR .... 20W, B.«426 
Detla V, UiEA Bakla 

[4 Bom., A. 67 
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9. APPEALS AND PROCEDURE IN APPEALS 

— continued, 

124. Decision as to what is just 

and reasonable ground. — Application for review 
after ninety days. — Act VIII of 1859 , ss. 368 y 377, 
and 378. — The decision of a subordinate Court as to 
what constitutes just and reasonable cause for ad- 
mitting a review after the prescribed period is ap- 
pealable. Tbo words in section 378, Act VIII of 
1859, ** its order in either case, whether for rejecting 
the application or granting the review, shall be 
final,” are applicable only to the order for rejecting 
the application or granting the review, and not to 
the decision as to whether there was just and reason- 
able cause for allowing the application to be made 
after the period of ninety days prescribed by section 
377 had elapsed. Shama CiiUEN Chucyerbutty 
V. Binbabun Chdunbr Koy 

[B. L. B., Sup. Vol., 892 : 9 W. B., 181 

GKOBas V. Hamilton, Brown, & Co. 

[4 N. W., 74 

125. Presumption as to perform- 

ance of preliminaries to review.— The Ccuirt 
will presume that the })ropcr preliminaries have been 
observed in admitting the nwiew, and unless anything 
apj)oars to have been done contrary to law, will not 
set aside the decision. Akkul Sahoo v. Abdool 
Guffoor 18 W. B., 16 

See GURUMTTETTI NAYUDIT V, pAPPA Natudit 

[1 Mad., 104 

120, Objection taken on appeal 

— Objection as to improper yrant of review . — Civil 
Procedure Code, 1859, s. 376. — Altiiough the order 
itself for granting a review of judgment is final, yet, 
on appeal against the decision passed in review, ob- 
jection may ho taken that the review was improperly 
granted. Abdul Kauim r. Racha Rai 

[I. Ii. B., 1 AIL, 803 

127. Objection that 

evidence was within Jcnuwledce of applicant. — Where, 
owing to the conduct of the opposite party, who, 
though served with notice, made no objection, an 
applicant for review had no opportunity of showing 
that a new piece of evidence which he adduced was 
not within his knowledge and could not be adduced 
by him when the decree was passed, such opposite 
party cannot afterwards he allowed to object on the 
ground of the Full Bench ruling in Bhyruh Chunder 
Surmah Chowdhry v. Madhubram Surmah, 11 B. L, 
R.y 423 : 2O4 fF. U., 84. Ram Joy Goopto v. Juoo- 
dsssukbb . . . .22 W. B., 399 

128. Civil Proee- 

dure Code, 1859, s. 37S,-’ Appeal against review not 
justified by ei idenee, — The Full Bench ruling, Bhyruh 
Chunder Surmah Chowdry v. Madhubram Surmah, 
11 B. L. JB., 423 : 20 W. R., 84, that a special appeal 
would lie to determine whether in an order granting 
a review there had been any irregularity, and that 
the word “final” in the Civil Procedure Code, sec- 
tion 378, would not prevent the Appellatt* Court from 
considering afterwai*ds the legality of the order, was 
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9. APPEALS AND PROCEDURE IN APPEALS 

— continued. 

Objection taken on appeal~-eo»^tnv<?( 2 . 
held to apply to cases in which a regular appeal is 
preferred on the ground that the admission of the 
review was not justified by the evidence. Jot 
Kishbn Mookebjeb f>. Pabbtjtty Chttun GnoasAL 

[22 W. R., 183 

129. — — " Freeh evidence, 

^Frror in granting review, — The Munsif dismissed 
a suit. Afterwards he issued a rule calling upon the 
defendant to show cause why a review of judgment 
should not be granted. The defendant showed cause, 
but his objections were overruled; the review was 
granted, both plaintifP and defendant adducetl new 
evidence, and a decree was given for the plalntifF. On 
appeal, the Subordinate Judge reversed this decision 
on the ground relied upon by the defendant in showing 
cause in the, lower Court, — namely, that the defendant 
had not established that with due diligence ho could 
not have brought forward in the original trial the 
evidence ujion which his application for review was 
based Held, on special ajipeal, that the fact of the 
defendant having addueetl fresh evidence in the 
Court below di<l not debar him from objecting before 
the Subordinate Judge that the review was wrongly 
granted, because the order admitting it was final. 
Pbaueath Bhadooby V, Sbbekajnt Lahoory 

[2 C. li. B., 257 

10. PROCEDURE ON RE-ITEARINO OF CASE. 

130. Effect of order for review. 

— Jtteopening of whole case, — When a review of a 
decision has been admitted, the w hole case is tlicrcby 
reopened. Sainal Ranohhod v, Dullabh Dvarka 

[10 Bom., 360 

131 . Re-trial by diflTerent Judge. 

— Point directed hy order of review. — When a case 
is admitted to review hy the deciding Judge, and 
tried afterwards by another Judge, the new Judge 
ought to try only the point directed by the order of 
review. Hfrbo Chunbeb Chuckebbutty v. Ram- 
Chccbbbbutty . W, R., 1864, 142 

132. Review granted on parti- 

cular ground. — Civil Procedure Code {Act X of 
1877)i s, 630. — Discretion of Court as to re-hearing 
whole case or not, — Wliere a review of judgment is 
granted on a particular ground, the Court is not 
bound to re-hear the wliole case under section 630 of 
the Civil Procedure Code : it is in the discretion of 
the Court to re-hear the whole case, or only the parti- 
cular j)oint on which the review has been granted. 
HuBBABS SAHYB C. ThaBOOR I’OBSHAD 

[I. I*. R., 9 Calc., 209 

S. C. Thacoob Peosad ©. Balucb Ram 

[12 C, L. R., 64 

133. — Me view of porm 

tion of case. — Power to re-hear case on another 
point. — Where a Judge, wdio hail ordered a certifi- 
cate of guardianship to be granted under Act XL of 
1858, granted a review^ of his order on one point,— 


REVIEW -^continued, 

10 . PROCEDURE ON RE-HEABING OP CASE 
— continued. 

Review granted on particular ground— 

continued. 

Meld that be had no power to reopen another qnei* 
tion wliich he had already decided finally, and on 
which no ai>plication for review was made. By jbath 
Sahoy V. WuzfiBB Nabain , . 24 W. R., 427 

134. ; pQioer to enters 

tain another objection without remand. — In a suit 
to recover possession of certain land, which, though 
described in the plaint as partly bastoo and partly 
agricultural land, w'as treated by both parties as 
agricultural only, it was found by the Court of first 
instance that the defendants had acquired a right of 
occupancy. This finding having been confirmed by 
the lower Appellate Court, an application was made 
for a review, and on review that Court ri^vcrsed its 
former decree on the ground that no right of occu- 
pancy could be acipiircd. Jleld that on review tho 
lower Aj»pellatc Court ought not to have entertained 
the objection that tin; laud was not agricultural with- 
out remanding the case for the trial of a fresh issue 
on that point. KnoBiCSU Mauomku v. Mahomrb 
Taxek 10 C. L. R., 106 

135 , Power to reverse order 

for re-bearing of BUit.— Me- fsearing before another 
Judge. — Where one Judge decided that the suit was 
not barred as a res judicata, and directed the suit to 
he re-tried on the merits, and after another trial it 
came on appeal to the same Court before another 
Judge, — Held, whatever power he would have had to 
review the order of his predecessor had nothing been 
done on it, he could not reverse the order at that 
stage, one Court having no power to reverse an order 
of a eo-ordiiiatft Court. Palayabapit Mutanna v, 
Chari>vbi Nabappa . . .2 Mad., 849 

But see Mubdan Ali v. Tvvjjzzuh Hossrin 

[16 W. B., 78 

Salahmunissa Khatoon V, MoiiKsn Chunbbb 

Roy lew. B., 86 

130 , Admission of review by 

one Judge only of Bench who heard tha 
case. — Objection to propriety of order admitting 
review . — Where a review has been admitted by the 
sole remaining Judge of the Bench which heard the 
case originally, it is not open to counsel, on the re- 
hearing of the appeal, to question the propriety of 
the order for admission. If such order is wrong, the 
error cannot be eorrerted hy the Bench ap]>ointed to 
hear the aj)pcal after its restoration to its original 
number on the file. Jabbine, Skirneb, & Co., e. 
DfiUN Kishen Sein . . 13 W. B„ ^ 

137 , Qualified order for admla« 

I sion of review. — Discretion of Court as to extent 
case should be reopened. — Held that .Judges of the 
Sudder Court admitting an application for review 
were eompetmit to in..k(i a qualified order, leaving in 
the Court which wiis to review the decision a discre- 
tion as to the extent to wliich the review should be 
carried. Bitugwanbekk Doobky «. Mtna Bab* 

[9 W, R., P. a, 23 : U Moore’s I. A., 487 
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X8g, AdmisBlon of additional 

evidenoe on re-hearing**— Ac/ VIII qf 2869, s. 
When an application for review ie admitted 
upon other groun^^ fresh evidence not produced at 
the trial may be reeeived» although no reason, as re- 
quired by section 376, Act VIII of 1859, had been 
assigned for the non- production at the triid. Bihasi 
X iAL Nandi v. Tbailaxhoicayi Babmani 

[8 B. Ii* B*, A. a, 346 


180. - Question as to 

^muineness of pottah . — In a suit for confirmation 
of title to a village alleged to be in the possession of 



a decree. The lower Appellate Court at first doubt- 
ed the genuineness of the pottali and reversed that 
decision, but, on an application for review, admitted 
additional evidence on both sides and dismissed the 
appeal JSeld that the lower Appellate Court ought 
not to have allowed points to be explained away in 
the review stage by admitting additional evidence 
thereon, though in this particular case injustice was 
not done. Tbkaet Khood Nabain Singu v, Tool- 
BBB Bor 16 W, B., 9 

140 , BeaBona for different opi- 

nion. — Duf^ of Court on review. — A Court should 
give reasons, on review of judgment, for coming to a 
different conclusion from that which it had previous- 
ly formed. Anundmoyem Dossia «. Kalek Coomab 
6 W, K„ 18 

14 X. Admission of review and 

dismissal of appeal, Effect of. — One of the 
Judges of a Division Bench, which gave a decision 
on special appeal in favour of plaintiff, having left 
tho Court, the remaining Judge h(‘ard an application 
for the admission of a review. The review having 
been admitted, the case was re>heard before the 
Judge last mentioned and another Judge, and a con- 
clusion was arrived at contrary tt) the former decision. 
Au application was made by the plaintiff for a review 
of this judgment, and notice w^as issued to the de- 
fendant, who came in thereupon, and judgment was 
then delivered at considerable length, in which tho 
Judge delivering it said that no sufficient ground had 
been made out for the admission of a review^ and 
that he dismissed the appeal. Held that the last 
judgment was a re-hearing, and that it dismissed, not 
the apj)lication for the admission of a review, but the 
case itself on its merits* Leebaj Rot v. Kaniiya 
Singh 18 W. B., 494 

11, CRIMINAL CASKS. 

142, Power of review.— 

mmi in eriminol appeal, — Tho High Court cannot 
review its judgment passed in a criminal case before 
it on appeal Queen d. Godai Raout 

[B. L. B., Sup. Vol, 486 : 6 W. B., 61 

Khisto Chundkb Hahata V. Obtnbssukbb 

Bbbxa . UW.B.,682 


BE VIEW— (JosffsiwA 

11. CRIMINAL CASES— 

Power of review— cow^ittitwf. 

In thb kattbb or xhb pbtition ov Kbisbno 
Chubn . , • , 17W. B., Or.,a 

148, ' Criminal Pro* 

oedure Code , — The Code of Criminal Procedure 
contains no provision for a review of an order 
passed in a criminal case. Beg. v. Mbhtabji 
Gobalji . . . . 7 Bom^ Cr., 67 

Qubbn V. Tidoxb Chund . 8 N* W., 278 

144, Application to 

set aside order of third Judge agreeing with junior 
Judge where there is difference of opinion between the 
Judges of Division Bench. — Held by Moegan, C, J,, 
and Tubnbb, J. (Ross and Spankie.JJ., dissenting), 
that an application to set aside an order made by the 
junior Judge of a Division Bench and a third Judge 
contrary to the opinion of the senior Judge of the 
Division Court in a case where the two Judges dif- 
fered in opinion, is not in the nature of a review of 
judgment, and is cognisable by the Court. Where 
an order has been actually issued by the High Court, 
a Division Bench will not disturb the same, unless in 
the opinion of a majority of the Court the order is 
bad. Quben u. Nyn Singh 
[2 N, W„ 117 : S. C, Agra, P, B., Ed. 1874, 196 

146 . Review of sentence once 

passed.— A sentence duly passed and recorded can- 
not be revised by the Judge. Anonymous 

[4 Mad., Ap., 19 

Anonymous . , .6 Mad., Ap., 18 

Anonymous , . . .6 Mad., Ap., 8 

Contra, Anonymous . , 6 Mad., Ap., 20 

140 ^ Order obtained on misstate- 

ment of facts. — Forfeited property. — Criminal 
Procedure Code (Act XXV of 1861), ss. 184, 

Where au order for the release of the property of au 
absconding offender, which had been attached under 
section 184 of the Criminal Procedure Code, Act XXV 
of 1861, had been obtained from the High Court on au 
ex parte application, and on an incorrect statement 
of facts, the High Court, on the application of the 
Government, cancelled such order. In the matteb 
OB THE PETITION OP THE GOVBBNMENT OP BpNQAL 

[9 B. !», B., 342 

147 . Order dismissing applica- 

tion by accused person for revision.— CWwt- 
nal Procedure Code, s, 869, s. 434. — Letters Patent, 
High Court, N.-W. P., els. IS and 19.— The High 
Court had no power under section 369 of the Criminal 
Procedure Code to review an order dismissing an appli- 
cation for revision made by an accused person, and the 
only remedy washy an appeal to the prerogative of the 
Crown as exercised by the Local Government. Per 
Bbodhuebt, J. — The Legislature has not conferred 
in express words upon a High Court the power of re- 
viewing its judgments in all criminal cases as it has 
done under the Civil Procedure Code in civil cases ; 
and the provisions of section 369 of the Criminal Pro- 
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11. CBlMlNAXi OASES^-coniftW. 

Order dismissing application by accused 
person for revision— 

eedure Code, so far as they affect the High Court, 
apply merely to questions of law arising in its original 
criminal jurisdiction, and which are reserved and are 
subsequently disposed of under the provisions of sec- 
tion 434 of the Criminal Procedure Code and section 
18 and 19 of the Letters Patent for the High Court 
of the North-Western Provinces. Queen v. Qodai 
Maout, B. L. B., Sup. VoL, 436, referred to. Quekn- 
Empeess V. Huega Chaean . I. Ij. B., 7 AIL, 672 

143 ^ Order made on revision.— 

JPower of Wiph Court. — Criminal Proeedure Code^ 
8. 439. — A Division Bench of the High Court has not, 
under section 439 of the Code of Criminal Procedure 
(Act X of 1882), any power to review its judgment 
pronounced on revision in a criminal case. Queen- 
JSmpress v. Durga Charan'^I. L. jB., 7 All.f 672, 
followed. Qubbn-Empbbbs v. Fox 

[I. L. B., 10 Bom., 176 

BBVISION— CIVIL CASES. 

See Casks vndbe Supeeintbndencb op 
High Couet. 

CBIMIEAL CASES. 

Col. 

1. Geneeal Holes poe Exbbcibb op 


PowKE 6147 

2. Delay 6149 

8. Question op Fact . . .6150 

4. Evidence and Witnesses . .6150 

6. Acquittals 5155 

6. Commitments .... 6156 

7. Discuaegb op Accused. . . 5156 

8. Judgment, Dkpects in — . . 5157 

9. ItK-TJiiAL 6168 

10. Sentences . . . . • 6159 

11. Veedict op Juey and Misdirec- 

tion ...... 5163 

12. Miscellaneous Cases . . . 5165 


See Appeal in Criminal Cases— Peocb- 

DUEK . . I. L. B«, 2 Bom., 564 

iSeeHiGH Court, Jurisdiction op — High 
Court, Calcutta— Criminal. 

[I. L. B., 9 Calc., 288 

See Nuisance— Under Criminal Pro- 
CEDURB Codes . . 6 B, L. B., 74 

See Sentbncb — Power op High Court 
AS to Sentences — Mitigation. 

[B. li. K., Sup. Vol, 484 


1. GENEBAt RULES FOR EXERCISE OP 
POWER. 


1 . Cases where appeal lies.— 

Appeal preliminary to application for revision , — 
Where there is a Court of Appeal, resort should be 
had thereto before application is made to the High 
Court for the exercise of its powers of revision. 


Empress v, Nilambhar Babu 

[I.L.B.,2A1L,276 


KEVISIOH CBiacm All 

med. 

1. GBNEUAL rules for EXBRCI6 B W 

PO WE U— -eoa^taued, 

Caeea where appeal 

2. Appeal hy Zoeal 

Oovernment. — Application for revision by Zoe4lt 
Oovernmmt. — Criminal Procedure Code, 1BB2, t«« 
417, 439. — -It is not an inflexible rule that where 
either Government on the one side or an accus^ on 
the other has a right of appeal, and does not exer- 
cise it, the powers of the High Court under section 
439 of the Criminal Procedure Code cannot bo exer- 
cised; but in such cases these powers should be 
sparingly used, and, save in very exceptional circuin- 
stanc.es, not at all in reference to questions of fact. 
Queen- Empress v, Ala Bursh 

[I. L. B., 6 AU., 484 

3 . — Error which cannot be cor- 

rected by appeal.— Power of High Cowr^.— The 
High Court may act as a Court of Revision after 
it has acted as a Court of Ap})eal in order to correct 
an error which cannot sot right by appeal. 
Queen v, Gora Chani> Gofe 

[B. L. B., Sup. VoL, 448: 

1 Ind. Jur., NT. S., 177 
5W. B., Cr.,46 

• Power of High Court on re- 
vision. — Letters Patent, High Court, N.-W, P., < 
27.-- 24 25 Viet., c. 104, s. 13. — Section 13 of 24 and 
25 Victoria, Cap. 104, and section 27 of the Letters 
Patent of the High Court, apply to the High Court in 
its revisional as well as in its appcdlate jurisdiction. 
QUKKN V. Nyn Singh 

[2 N. W. 117 : S. C. Agra, P. B., Ed. 1874, 196 

5 , Criminal Proce- 

dure Code, 1SH2, s. 439 . — 'Mic provisions of section 
439 of the Criminal Procedure Code in no way affect 
the powers of tlu; High Court as a Court of Revision 
ve^tod in it by the High Courts Act, Chakowri 
Lall V. Moti Kuemi . . 13 C. L. B., 275 

0 ^ Irregularity or Illegality in 

proceedings. — Ground for rev7.non . — A lairpnmd 
facie case as to the irregularity of those iiroceedings, 
or the illegality or impropriety of the sentence or 
order, must appear before the Court will call for or 
direct a return of the record of the j>rocecding». 
Queen v, 8ueeayya Gaundan . 1 Mad., 138 

7. Application by private pro- 

secutor. — Act X of 1872 s. 297. — Power of private 
prosecutor to move the Court in a case oj acquittal.’-" 
A private prosecutor can move the High Court, in the 
case of an acquittal, to exerciw* its powers of revision 
under section 297 of Act X of 1872. Sukho v. DubgA 
Prasad I* L. B., 2 Aa, 448 

See In the matter or Hardeo 

[I. L. B., 1 AH., 189 

3 ^ Power of High Court to act 

on private information ,— by “ ' 

Court, Power of, — Ground for revision. — In 
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Hued, 

1 . GENERAL RULES FOR EXERCISE OP 
PO W Ell-^ijoniiHued, 

Power of High Court to act on private 
information — continued* 

course of a serious riot one S. was killed Ijy a shot 
from a gun. The first prisoner and others were 
charged with murder. The Sessions Judge, believing 
the statement of the first prisoner and Mis ^\’itne88es 
that he had fired in self-defence, acquitted him of 
the charge. Ujx)n a petition presented by the widow 
of the deceased praying the Court to exennse their 
jwwers of r(*vision , — Held that under the provi- 
sions of section 297 of the ('riininal Procedure Code, 
the High Court might exercise its powers of revision 
tipon information in whatever way received. In 
THK MATTSU OF AvBOKIAM 

[1. Ii. B., 2 Mad., 88 


2. DELAY. 

9 . Keoessity of immediate ap- 

plication for relief. — Criminal Procedure Code, 
186 J, e. 404:.-- Application to set aside proceedings 
under s, 618 . — The High Court refused to interfere, 
under section 40 1, Criminal Proctjdure Code, 1801, 
on an apidicatiou by a party who had, in proceedings 
under section JU8 of the Codts been found not to he 
in possession, to set aside the ])roceediugH, on account 
of the great delay that had taken ydacc. in making it. 
Such HpplicHtions o\ight to he made at once. Goqun 
Pbamanick tJ. StJKNOMorBis . 19 W, R., Cr., 89 

10. Irregular sum- 

maty rejection of appeal. — Rejection without gwing 
reasons. — Where a Sessions Judge rejected an appeal 
summarily under section 421, of the Criminal Pro- 
ooduro Code, 1882, by an order consisting merely of 
the words “Appeal rejected,' ’ and an application for 
revision of such ordi'r was made to the High Court 
nearly nine months thereafter, on the ground that 
the Judge was wrong in rejecting the appeal without 
Msigning his reasons for so doing,™ if that this ob- 
jection, if taken within a reasonable time, would have 
been valid, hut as the application for revision was 
made with very great delay, the Court should not 
interfere. Qdbkn-Emfbbss v. Rah Nabain 

[I. h. R„ 8 AIL, 514 

11. — ■ ' M l. .... I. Application to re- 

vise order of acquittal, — Where an application 
was made by the Local Goveriiuient to the High Court 
for revision of an order of acquittal, under section 
4J9 of the Criminal Procedure Code, 1882, nearly ten 
months after the sessions trial, and upwards of twelve 
months after the commission of the alleged crime, 
and where there was, u]ion the face of the Judge^s 
judgment, no ern)r In law, and no apptial had been 
preferred upon a question of fact, — Held that, under 
such circumstances, the Court did not fetd called upon 
to enter into the csso at large u^Hm the merits, uiuler 
a lietitiou for revision. Qubkn Ehvbkss c. Ala 

* • . I. L. R., 6 AIL, 484 


REVISION ~ CRIMINAL CASES-coafi- 

nued, 

8. QUESTION OF FACT. 

Under the former Code of 1872 the Court had 
power to deal on revision with questions of law, not 
with questions of fact. Munglo v, Dttbga N aba in 
Nag 26 W. R., Cr., 74 

In the matter of the petition of Debi Chubn 
Biswas . . . .20 W. B., Cr., 40 

Empbess V. Donnelly. In the hattbb of the 
PETITION OF Donnelly 

[I. L. R., 2 Calc., 405 

12. Power to go into facts.— 

JHscretion of Court. — Criminal Procedure Code {Act 
X of 1882), s. 485. — Under section 435 of the Crimi- 
nal Procedure Code the High Court has power to go 
into questions of fact, but it will only exercise this 
power in cases in which it finds that it will be in the 
interests of justice to do so. Nobin KbisHNA 
I Mooeejujee V, Rassice Lall Laha 

[I. L. B., 10 Calc., 1047 

! 4. EVIDENCE AND 

13 . Conviction inconsistent 

with evidence. — Criminal Procedure Code (Act 
X of 1882), ss. 439 and 423 . — Court of Appeal . — 
Appellate powers. — Discretion. — In cases iii which 
the law allows no appeal, the High Court, as a Court 
of Revision, will not, except on very exceptional 
grounds, ex«ircise the powers of an Appellate Court ; 
bub where such exceptional grounds exist, as where 
the conviction is not in any degree supported by the 
evidence, the High Court will exercise its discretion 
under section 439 of the Code of Criminal Procedure, 
and reverse the conviction and sentence. Empbess 
t». Badeulin . . . I. L. R., 8 Bom,, 187 

Also where there is no evidence to support the 
conviction. In the mattbb of the petition of 
Uahjoy Kubmokab . . 26 W. R., Cr., 10 

In the hattbb of Kbisunanand Bhutta- 
OHABJEE . . 8 B. L. B., A. Cr„ 60 

S. C. In the matter of Kishen Soondtje 
Bhuttachabjbb . . 12 W, H., Cr., 47 

Empbess v, Nabotam Das 

[I. L. R., 6 AR, 98 

Reg. V, Ganu bin Kbibhna Gubay 

[4 Bom., Cr., 25 

14 . Laxity in weighing and 

testing evidence.™ Under the former Code the 
Coui*t would interfere in the case of great laxity in 
weighing and testing evidence, Kmpbess of India 

e.MuBLi • . . . I. L. R., 2 AU., 836 

But not oil a mere error in the appreciation of evi- 
dence. Keg V. 8AKHABAM Manouab 

[11 Bom., 125 

In the MATTBB OF AxJBOKIAM 

[I. L. R., 2 Mad., 88 
• * 6 Mad., Ap., 10 


Case 
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BKTISION — CBUCINAI. 

nued* 

4. EVIDENCE AND WITNESSES— 

15 . Improper estimate of evi- 

dence by the Magistrate. — The High Court 
would only interfere on revision if it came to the 
conclusiun that the Magistrate had illegally and im- 
properly underrated the value of the evidence. Lach- 
MAN V, J UALA . . . I. Ii. B., 6 All., 161 

10 , Becision that evidence is | 

insufdcient. — Refusal of Magistrate to proceed 
further in revision case, — As a Court of Revision, the 
High Court will not enter upon a couisideration of 
the value of the evidence on which the Magistrate 
decided not to proceed further in a case under sec- 
tion 521, Criminal Procedure Code, 1872. Shonai 
POBAMANICK O. JOGENDBO SHAHA 

[1 C. L. B., 486 

17 . Questions depending on con- 

flict of evidence. — Questions of fact depending 
upon conflicting evidence which has been considered 
by the Judge who has given his opinion upon it are 
not cases for revision. In tub mattbb op the 
PETITION OF DbeI CHUEN RiSWAS 

[20 W. B., Cr., 40 

See Bharitt Chundbr Bose «. Dwarkanath 
Chowdkt . . .16 W. B., Cr., 86 

13 . Conflict of opinion on evi- 

dence. — Ground for exercise of yower of revision, 
— iJlfference of opinion between Magistrates. — The 
difference of opinion on a quc'stiou of proof hetweeu 
a Magisirste who did, and another who did not, 
hear the witnesses, is not a ground on which the High 
Court will be dispo-sed to exorcise its powers of revi- 
sion. Nundo Kisuohe Haldar f). Anunho Chfn- 
DER Chatteujbe . . . 23 W. B., Cr., 64 

Nor are (piestions of the credibility of evidence. In 
THE MATTER OF THE PETITION OF HURI I’KBSHAH 

[24 W, B., Cr., 60 

S. C. on further hearing, In TUB MATTER OF THE 
PETITION OF HuRRIPROSAH DjTTTA 

[26 W. B., Cr., 61 

Government of Bengal v. KAziMnnDiN 

[18 W. B., Cr., 3 

19 . L Omission to take material 

evidence, — Decision on discrepant evidence, — 
Omission to take very material cvide»»cc proffered by 
the accused was held to have prejudiced him, and to 
afford ground for the High Court's interference under 
the Code of Criminal Procedure, 1872, section 297. 
In THE MATTER OP THE PETITIpN OF HURI PbR8HAI> 

[24 W.B.,Cr.,60 

20. » Omission to give available 

evidence for prosecution.—** Material error/*— 
JRrror in appreciation of evidence. — Act X of 

s. 297. — It was not a ground for revision by the High 
Court that all the evidence for the prosecution which 
might have been brought before the Sessions J udge 
had not been brought before him. The words 

material error" in that section could not be held to 
include error in the appreciation of evidence. Under 


BEVISION - CBIMINAL CASBS-cosW- 

nued, 

4. EVIDENCE AND WITNESSES— conftaaed. 

Omission to give available evidence for 
prosecution— oon^mttcd. 

the Ist clause of section 297, Act X of 1872, the High 
Court could not set aside hnUingH of fact except 
in case of an appeal from a conviction. In THB 
MATTKB OF Auroeiam . 1. Ii. B., 2 Mad., 88 

21 . Irregularity in dealing 

witb evidence, — Withholding admissible state* 
ment of witness from the jury. — Where a statement 
by a witness for the defence that a witness for the 
prosecution was at a particular phice at a particular 
time, and consequently could not then have been at 
another place where the latter states he was and saw 
the accused persons, after being admitted, was with- 
held from the jury, the High Court ordered a new 
trial. Reg. v. Sakuaram Mvkvnhji 

[11 Bom., 166 

22. Criminal Pro* 

cedure Code, 1861, ss, 426, 439. — Misconception cf 
evidence. — Misconception of evidence was a defect or 
irregularity w-ithiu the meaning of section 420 and 439 
of tile Code of Criminal Procedure, 1861. QrrnKN ». 
Bbharke Dosadh . . . 7 W. B., Cr., 7 

23. - '■■'■■■' Criminal Pro* 

cedure Code, 1861, s. 426, — Admission of illegal evi* 
deuce. — Act II of 1855, s. 57. — New trial, — The Ap- 
]iellate Court, where it hnds that ilh^gal evidence has 
been admitted, should consider whctlicr it is such as is 
likely to have exercised prejudicial inHueiu^e on the 
minds of the jury; and if the Court be of opinion 
that it is so, it will treat the case as if it had been 
tried by a Sessions Judge witb tin* aid of assessors. 
If tho evidence (after omitting that portion of it 
which should not Inive been admitted) is siifKcient to 
sustain tlie verdict, tho conviction will he upheld. 
In exceptional cases, wdiere the eviilenci^ is of such a 
character as to suggest the conKid(*ratioii that its 
real /alue cannot fairly be a]>prccial;e(l except by a 
Court which has heard that evidence given, a new 
trial will be dii’octed. Reg. ». Rambwami Mudliar 

[6 Bom., Cr., 47 

24. . — Discretion of 

Sessions Judge. — Power of Appellate The 

exercise of the discretion which the Sessions Jmigo 
had under section 249 of the Criminal Pro<5t»dnr© 
Code, 1872, to determine w'hether tho depositions 
taken before the Magistrate at the preliminary in- 
quiry are to he evidence at the hearing before the 
Sessions Court, was open to review by the High Court 
on a])peal. Keg. v, Arjun Megha . 11 Bom., 281 

26. Improper od* 

mission in evidence of examination of prisoner**— 
When the examination of the prisoner by the Magis- 
trate had not been recorded in full as required by 
section 205 of the Criminal Procfsdure Code, 1861, 
and was therefore inadmissible in evidence, and the 
other evidence was snflftcient to support the conviction, 
the fact that such examination had l>e<m admitted 
I by the Sessions Court was not a ground for setting 
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nued, 

4. EVIDENCE AND WITNESS 
Xmgularlty in dealing with evidence— 

continued, 

aside the trial on revision. Kkg-. v. Kalla Lakh- 

MAJi . . .2 Bom., 419 : 2nd Bd., 395 

Bsc. V, PBTAni BIN Babsabpa 

[2 Bom., 421 : 2nd Ed., 397 

BBO. V. VlTHAJI 

[2Bom.,'422: 2nd Ed., 398 
. V. Gahtj Bapit 

[2 Bom., 422 : 2nd Ed., 398 

26. Error in mode of record- 

ing evidence. — Where the evulcnco was taken 
down by the Magistrate in English, and no memo- 
randum was attached to it (as ret|iunxl by section 199, 
Code of Criminal Procedure, 1861) stating that the 
evidence was rtiad over to the witness in a language 
wliich lie understood, it was held that tlic accused 
was materially prejudiced, and the Court interfered 
on revision. Queen Issue Raut 

[8 W. B., Cr., 63 

27. - - Criminal Pro- 

cedure Code, lf^2, 8. 297, — Bmdence in dispute 
repurdinp land. — In a case of a dispute regarding 
land commenced under the (yodc of Criminal Proce- 
dure, 1861, but continued under the Code of 1872, 
where the evidence was not rejcorded in the manner 
provided for by section 234 and the following sections 
of the Code, the Court set the order aside on revision. 
Khbtxbomonx Dabi u. Sebenath SntCAH 

[20 W. B., Cr., 14 

28* . Criminal Pro- 

cedure Code, 1S61, 88, 426, 469 — IrreguLarUif not 
prejudicing prisoner.-^ Mad, Police Act, 1859,8.44. 
-—A ]»olice constable was tried and convicted by the 
Assistant Agent of ViKigapataui under section 44 of 
Act XXIV of 1869, and senteuced to fine and 
imprisonment. On ap^ieal, the Agent reversed the 
conviction and senUnice, on the ground that there 
had been irregularity of proc4*dure on the part of his 
assistant in not recording evidence for the prosecu- 
tion, and in only taking down the substance of the 
prisoner's statement, and not the full statement as 
made. Meld that the question was, whether there 
had been such error and irregularity on the part of 
the Assistant Agent as to prejuditre the accused and 
to occasion a failure of justice; that if not, the 
order reversing the conviction was rendered bad in 
law hy seetions 42(> and 439 of the Criminal Pro- 
ewluro Code; that the accused did not appear to 
have been prejudiced : consccpiently the order of the 
Appellate Court was set aside, and a re-bearing 
directed. ANONYMOUS . . 6 Mad, Ap., 46 

29. IrregolarltieB concerning 

witnesses* — Irregularity in taking evidence of 
witnesses. — The High Court refused to interfere 
where a witness for the prosecution was examined 
after the defence was over, where the prisoner had 
of the evidence to be given by the witness. 


BEVISIOM - CRIMINAIi CASES-con^i- 

nued, 

4. EVIDENCE AND WITNESSES— 

Irregularities concerning witneBses— 

tinned. 

and therefore was not prejudiced by it in bis de- 
fence. Queen v. Sham Kishoee Holdab 

[13 W. B., Cr., 36 

But see QuebN v, Asbanoollah 

[13 W. B., Cr., 16 

30. — ' Omission to ea?- 

amine and reduce to writing evidence of complain- 
ant, — The not examining a comxdainant and not re- 
ducing bis examination into writing is not siicb an 
irregularity as to require the interference of the 
High Court in a trivial case, unless it appears pro- 
bable (of which there was no suggestion in the 
present case) that a fresh investigation would pro- 
duce a different result. Kabil Nusto v. Bahae- 


ULLAH • 

• 

• 

• 

. 17 W. B., Cr., 37 

8L 




Omission to ex- 


amine witnesses. — Where a Magistrate omitted to 
examine all the complainant's witnesses before declar- 
ing the accused not guilty, the Court dealt on revision 
with the omission. Seebnath Mundlb v. Sebb- 
EAM Rajput . . . 24 W. B., Cr., 62 

Santoo Munlle c. Abdool Bipwas 

[13 W. B., Cr., 36 

32, — ' . .. . — . - I. Omission to give 

opportunity to produce witnesses. — Error or defect in 
trial . — Criminal Procedure Code, 1861, s, 426 . — 
Where the accused had not his witnesses in attendance, 
and did not apply to the Magistrate to summon them 
(sections 352 and 353, Code of Criminal Procedure), 
the omission of the Magistrate to require him to pro- 
duce his witnesses was held not to prejudice the 
accused, or so as to call for interference on revision. 
Qubbn V, Totaeam . . 11 W. R., Cr,, 16 

38, Power of Migh 

Court, — Criminal Procedure Code (Art XX V of 
I86t), 8, 366. — Examination of accused, — Postpone- 
ment of trial for summoning a witness. — Eiseretion 
of Judge, — A Deputy Magistrate committed certain 
prisoners for trial on a charge of clacoity. Some of 
the prisoners had coiifessixl before the Deputy Magis- 
trate, but he failed to record the examination of the 
prisoners, or to attest it as r(*quired by section 205 
of the Code of Criminal Procedure. The Sessions 
Judge, therefore, refused to admit the examination 
of the prisoners by the Deputy Magistrate in evidence, 
and also refused to postpone the trial for the pur- 
pose of summoning the Deputy Magistrate and 
taking his evidence in the matter. Meld that, it 
being wholly within the discretion of the Judge, 
under section 36G, to say whether or not he should 
postpone the trial, or summon any witness to give 
his evidence, the High Court as a Court of Revision 
would not interfere or order a new trial. Qubbn o. 
Kahha Jana 

[3 B. Xi. B., A. Cr., 69 : 12 W. B., Cr., 44 



(' 6165 ) 


DIGSST OF OASES. 


( 5166 ) 


BBYIBION — CRIMmAI* CASES-«o«ei. 

nued. 

A EVIDENCE AND WlTNKSSES-con<t#ift«2, 

Irregularities concerning witnesses — co»- 

tinned^ 

34, — — Criminal Pra- 

cedure Code, 1861, ss. 426, #59.— Where the evidence 
of witnesses given on a previous trial was read over 
and used in a subsequent trial at the express request 
of the prisoners, instead of the witnesses htjiiig ex- 
amined de novo, the High Court declined to inter- 
fere, as the irregularity of procedure was one by 
which the prisoners were not prejudiced. PUEMES- 
BUK SiKGH O. SOEOOP AUDUlKAllKK _ _ 

[13 W. B., Cr., 40 


35. 


Befusal to allow 


witnesses to he cross-examined by occ«#e5.— The 
refusal of the .Tudge to allow to be cross-examined, 
by the accused, witnesses whose depositions have 
been taken by the Magistrate, but whose evidence is 
dispensed with at the trial, was held not to be a 
matter for revision. ItKG. t>. Pattechand Vasta- 
5 Bom., Cr., 86 


00^ Order of Magis- 

trate refusing to recall witnesses for prosecution for 
d'ogs-examination. — An order of the Deputy M»»gis- 
tratc refusing to recall the witnossss for the prosecu- 
tion for the purpose of cross-examination is one winch 
can bo immedintcly corrected by the High Court 
under its general powers of superintendence and revi- 
sion. In the mattek of thk rKTinoN op lu- 
XILIOS. Bklit.ios V . The Queen on the teose- 

cuTioN OF Kali Doss Ban EE.TEE « « e-o 

[19 W. R., Cr., 63 


31^^ Tower of High 

CouH.— Penal Code, ss. 288, 291. --Evidence not 
taken on oath,— lr\ exorcise of its powers as a Court of 
Revision, the High Court quashed convictions by a 
Joint Magistrate and Assistant Magistrate of certain 
persons for offences under section 283 (danger, ob- 
struction or injury b) any person in a public way or 
line of navigation) and section 291 (repeating or con- 
tinuing public nuisance) of the Penal Code, in 
which it apptiared that the complainants’ statement 
was not made on oath or before a Magistrate, and in 
which there was no statement of charge or evidence 
of any kind. In thk mattee of Mohesh Chunpee 
^ [20 W. B., Cr., 65 


REVISION CBIHlNAXi CA6E8-eoiiH« 

nued, 

6. ACQUITTALS— 

Improper acqui tta 1 - continued, 
false evidence, without taking evidence acquitted the 
accused after calling ujkui him to plead, the prosecutor 
being unable to say that the alleged false statements 
of the accused were material to the trial on which 
they were made, the High Court reversed the order of 
acquittal, and directed the trial to he proceeded with. 
Reg. V . Damodhae Ram Chanpea 

[6 Bom., Cr., 68 


40, — - - Trial on evi^ 

dence taken in another case . — The Court set aside 
an order of ac((uittnl passed hy a Deputy Magistrate 
in a case which he tried, not on evidence taken 
before himself in the case, but entirely on eyidoiico 
ill another case, before another officer (the Joint Ma- 
gistrate). Tukheya Uai V . Tuesee Kooke 
^ ' [16 W, B., Cr., 28 


_ . Order for detention of ao- 

oused pending appeal from acquittal— Power 
of High Court on fcvision. — Wliore, an np).)oal 
having been preferred to the High Court against 
a jndgmeut of acquittal, a Magistrate made an order 
on the parties having been arrested and brought 
before him that they should be detained in cusbidy 
pending the decision of the appeal,— Held by 
Turner, O. C, J., ami Pbauhon, J, (Spanktk and 
Olppielp, JJ„ dissenting), that the High Court had 
no power as a Court of Hevisiou to interfero with Ui« 

order. Queen t>. GnoLAM Ismail 

FT T. U 1 All-. 1 


6. COMMITMENTS. 

42 . Power to quash commil^ 

ments. — Power of revision by High Court.— Crimi- 
nal Procedure Code, 1872, s, 472.- Held per Stuaet. 
C J (Spankib, doubting), that tlui High Court 
wk. OTiniM^tcnt, in the cjccrci»« of H" >•»»>- 

sior. niulor s<.Ttio.i 297 of Act X of 1872, to qiiwh » 
commitment made by a Court of 
proviaiona of section 472 of tbat Art. 

Lachman SIWGH . . I.L.B.,2All.,Se8 

But aca Qitebn o. Shaita ^ 

andQtrsBtro.SHBKTAiiAMCflowimBr 


6. ACQUITTALS. 

33 . Acquittal from which Gov- 

ernment may appeal. — Criminal Procedure 
Code, 1872, s. 297.— it is not the pr^-tice of the High 
Court to interfere by way of revision under section 
297 of the Code of Criminal Procedure, 1872, with 
an acquittal against which the Government may 

aprieal. Emeebss v, Chedi Eai 

[7C. L. B.,142 

33 ^ _ — Improper acquittal, 

quittal on erroneous ground . — Where the senior As- 
sistant Sessions Judge on the hearing of a charge oi 


7. DISCHARGE OF ACCUSED. 

43 Improper discharge,— 

-^ourPe powers of revision.— Criminal P^eedmra 
’^ode 1862, s. 439.— Power to order commitment,-- 
Revival of prosecution . — The High Court has Ijower 
itider section 439 of the Criminal Procedure O^e, 
[8H2 if it considers that an accused person has 
mpropcrly discharged, to order him to be committed 
br trial. Empekss o. Ram Lal Singh ^ ^ ^ 
[I, Xj. B«, V itli«> Ha/ 

This was also the case under the former Act. In 
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7. DISCHARGE OF ACCUSED-oonftwttfid. 

Improper diBQJiarge— continued. 

THB MATTKE OP THE PETITION OF PeOSUNNO CoO- 
MAB Ghosh . . . . 19 W. R., Cr., 58 

Ehfssss V, Gowdafa . I. Ij. B., 2 Bom.» 634 

In thb mattee op the petition op Mohesh 
Mistebb 

[I. L, B., 1 Calc., 282 : 25 W. B., Cr., 30. 67 
Empeess V, Donnelly. In the mattee op the 
petition op Donnelly 

( I. Ii. R., 2 Calc., 405 

Bmpbbsb o. Haey Doyal Kabmokae 

[I. Ii. R., 4 Calc., 16 

8. C. ISHBN ChUNDBR KfJEMOEAE «. HlTBEY 
Doyal Kuemukae . . 3 C. L. R., 263 

In the mattee op Teoyloehtanatu Mittee 

[1 C. Ii, R., 83 

44 , Bismiasal of charge against 

Accused. — Dismissal of case of breach of contract 
on the ground that AH Xlll of 1850 did not apply. 
— The liigh Court dofli ned to exercise their extra- 
ordinary powers of revision in a ease in which the 
Joint Magistrate dismissed a complaint of breach of 
contract under Act XIII of 1850, on the ground 
that that Act did not apj)ly to tlie contract, which 
was a contract to work at a certain facUjry. Lyall 
& Go. Ham Guunhbe RAauKE 

[18 W. R., Cr., 63 


8. JUDGMENTS, DEl^ECTS IN— 

45 ^ Judgment without giving 

reasons. — Criminal Proi'edure Codt\ 1882. s. 421 . — 
Af^peaf, Nummary rejection of. — Judgment of Crimi^ 
nal Appellate Court . — The powers conferred by sesc- 
lion 421 ol’ tbc Criminal Procedure Code should be ex- 
ercised sparingly and with great caution, and reasons, 
however concise, should be given for rejt'ctiiig an 
appeal under that section. Where a Sessions Judge 
rejechid an appeal summarily under section 421 by an 
order consisting merely of the words “ Appeal reject- 
ed,** and an appU(5ation for revision of such order 
was made to tlui High Court after great delay, — Held 
that the Judge was wrong in rejecting the appeal 
without assigning any reasons for so doing, and if it 
hadWn taken wdthin areasonahle time it would have 
been a valid objection. Qubbn- Empress v. Ram 
Naeain • . . . 1. 1«. R.. 8 All., 514 

40 , Judgment not containing 

BUbstanoe of evidence relied on,'— Omission 
to comply with s. 228. Criminal Procedure Code, 
’^Irregularity tn proceedings, — Error or defeat . — 
K, was tried by a Magistrate in a summary way and 
convicted. He appealed to the Court of Session, 
which cjuaslunl his conviction, on the ground merely 
that the substance of the evidence on which the con- 
viction w^as had w»n« not cmbcHiitjd in the Magis- 
trate's judgment, Beld that the Court of Session 
ihould not have quasi 'd iho conviction merely by 


REVISION - CBIMINAL CASES-coe/s- 

nued, 

8. JUDGMENTS, DEFECTS m^coniinued. 

Judgment not containing substance of 
evidence relied on—continued, 

reason of such defect, but, if it found it impossible 
to dispose of the appeal because of such defect, it 
. should have required the Magistrate to repair the 
I same by recording a judgment in which the sub- 
stance of the evidemee should be fully embodied, and, 
if necessary, re-examining the witnesses for that 
purpose, or to have ordered a retrial with that view. 
Empeess op India v. Kaean Singh 

[I. Ii. R., 1 AU., 680 

I 47 , Judgments not giving the 

best reasons for conviction. — Where the record 
contains ample evidence of the guilt of the accused, 
the conviction ought not to be. set aside merely on 
account of the w^eaktiess of the reasons assigned for 
it. Queen tj. Peaei Raue . 8 W. B., Cr., 40 

43 , Omission to record 

reasons for conviction. — Omission to take 
notes of evidence in non- appealable case . — Criminal 
Procedure Code. 1882. ss. 370, 537. — In a case where 
the accused w^as convicted of theft and sentenced to six 
months* rigorous imprisonment, the notes of tbc evi- 
dence taken by the Magistrate did not afford suffi- 
cient materials uj)on which the prisoner c(nild be 
legally convicted, and tluj Magisfcrste had omitted to 
record his reasons for the conviction under section 
870, clause (i) of the Code of Criminal Procedure. 
Held by the High Court as a Court of Revision 
that the conviction and sentence must he set aside, 
notwithstanding the jiro visions of section 537 of 
the Code of Criminal l*rocedure. In the mattee 
OP the petition op Yacooh. Vacoob r. Adamson 
[I. Ii. B., 13 Calc., 272 

9. RE-TRIAL. 

49 , Power to order re-triaL — 

Potcer of High Court as Court of Revision ami Ap- 
peal. — Act XI of 1874. s.28. — The High Court has 
full power as a Court of Revision to order a re- trial 
wdien necessary. As a Court of Appeal it has the like 
jwwer under Aet XI of 1874, section 28, in cases tried 
with assessors. In the matti?e or the petition 
op Luckhy Naeain Naoory . 24 W. R,, Cr., 24 

50. Ground for re-trial.— /mjsro- 

per discharge of accused. — Per Maekby, J. — When 
the discharge has been improper, the only proper 
course ojH.*n to a Magistrate is to report the case to 
the High Court for orders, and that Court, if of 
opinion that the accused lias lieen improperly dis- 
charged, wdll order a re-trial. Empress v Donnel- 
ly. In the matter op the petition op Donnelly 

[I. Ii. R., 2 Calc., 405 

61, — Improper die- 

charge of accused, — As the case was oue of improper 
discharge and came before the Magistrate under 
section 295 of the Criminal Procedure Cede, 1872, the 
proper and only course for liim was to report it for 
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nued» 

9. EE-TRIAI 

OrouiLd for re*trial^oott^?i}ti«(2. 
orders to the High Court, which, if of opinion that 
the accused wore improperly discharged, might, under 
section 297, have directed a re- trial. The case of 
Sidya bin Satya differed from. In thk mattes of 

THE PETITION OF MOHKSH MiSTRKB 

[I. L. R., 1 Calc., 282 ; 26 W. B., C5r., 80. 07 

10. SENTENCES. 

See Cases under Sentence — Power of 
High Court as to Sentences. 

52. Case in which sentence has 

expired. — Criminal J^rocedure Code, 1882, <. 439. 
— ^iyh Court* 8 powers of revision. — Revision of 
case in which term of imprisonment has been served. 
The High Court is competent, in the exercise of its 
powers of revision under section 439 of the Criminal 
Procedure Code, to interfere with a conviction, even 
though, in consequence of the expiry of the sentence, 
it may not be possible to interfere with the latter, 
Queen-Empbbbb t). SiNHA . I. Ij. B., 7 AIL, 136 

53. Enhancement of sentence 

on appeaL — Criminal Procedure Code (Act X of 
1882), ss. 423, 439. — A head constable was convicted 
under section 330 of the Penal Ct)de, and at a trial 
before a Sessions Judge sentenced to four months* 
simple imprisonment. The prisoner appealed. The 
High Court, in dismissing the apptMil, directed, as a 
Court of Kevision, that the sentence passed should 
be enhanced. M ether Am o, Queen-Empress 

[I. Jj. B., 11 Calc., 630 

See Queen v. Goraohand Gk)FB 

[B. Ij. B., Sup. VoL, 443 

54. Enhancement of sentence 

80 as to alter its nature. — Criminal Procedure 
Code, 1882, s. 439.— The High Court, in the exercise 
of its pow'crs of revision, can enhance a sentence so as 
to alter its nature. Queen- Empress «. Ram Kueia 

[I. Ii. B., 0 AIL, 622 

55. Setting aside conviction 

and sentence, and directing trial on graver 
offence. — Power of Miyh Court . — Conviction of 
lesser offence by Court having no jurisdiction to con- 
vict of a graver one. — When the evidence upon which 
a prisoner is convicted by a subordinate tribunal of an 
offence within its jurisdiction discloses an offence of 
a graver character beyond the jurisdiction of that 
tribunal, the High Court may quash the conviction 
and sentence for the minor of^nce, and direct a trial 
before a tribunal having jurisdiction for the graver 
offence. Wliother it will do so or not, is a question not 
of law but of expediency on the facts of each parti- 
cular case. Anonfmous . , 7 Mad., Ap., 6 

53, Ground for enhancing sen- 

tence.— clearly inadequate. — Charge im- 
properly framed. — In a case in which the Magistrate 
referred the proceedings to the High Court with a re- 
commendation that they should be set aside because 

IF 


BEVISIOM - OBIMIMAIj CABlUB^conH* 

nued. 


Ground for enhancing sentence— soaft- 

nued. 

the sentence was inadequate, ii was held that it is not 
merely because circumstances occur to the Magistrate 
which would render necessary a more severe sentence 
or a different charge that the High Court should 
interfere. There must be matter on the record of 
the case shnw'ing that the charge has been improperly 
framed, or that the sentence passed is clearly inade* 
quate to the offence. Queen v. Hurnath Sinoh 

[20 W. B., Or., 22 

57, - ■ Ground for refusing to en- 

hance sentence. — Reference by Commissioner 
having jurisdiction.— Inadequate sentence . — The 
High Court refused to interfere on a reference made 
to it by a Deputy Oommissionor in a case which was 
sent up for heavier punishmeut to the Deputy Commis- 
sioner under section 40, Code of Criminal Procedure, 
1861, by a Magistrate of the 2nd class, as the Court 
was of opinion that the Dejiuty Commissioner, inst^sad 
of refeiTing the case, ought under that section to have 
tried the prisoners himself, and convicted them of any 
offence which he thought was made out against them 
by the evidence. SoBiL Dabs v. Chundra Drb 

[20 W. B., Or., 16 


53. Setting aside improper nen- 

Rscape from illegal conjinement , — Where a 
party was sententsed by order of the Mugistrate to ten 
months* imprisonment for escaping from a confine- 
ment which he was undergoing without warrant of 
law and without having committed an offeneo, the 
High Court, in the exercise of its powers of int(5rfer- 
ence, set aside the order. Queen p. Kughoobdr 
Singh . . . • • 26 W. R-., Or., 1 


59 Severity of sentence.— Cr/mi- 

nal Procedure Code, 1861, s. 404.-The severity of a 
sentenct^ is not of itself a ground on which the High 
Court should call for the record of a trial or other 
judicial proceeding, under the general 
sion. Queen p. Naeapurbddy . 4 Mad., 242 

See In the matter op Kbishna^ni) Khutt^ 
OHARJBB . . . 3 B. 1.. B., a. Cr., 60 

S. C. In the matter op Kishen 
tachabjbb . • • ^ 

30 Meceseity for alteration of 

conviction from one section of Code 

to another.- to High Court- Vha neCA^ 
sity for altering a conviction from one section to 
another for cognate offences, when the accus^ has 
not been prejudiced by any such error, is no sufficient 
ground foi- a reference to the Court of Revision. 
Impress v. Ishan Chundea De ^ ^ 

ri. Ij. B.« 9 Calc., 847 ; 12 O. Ij. B,, 451 


3L - Conviction under re3E>ealed 

Criminal Procedure Code, 1861,^ s, 426 . — 

Where a Magistrate convicted under certain ropeRled 
sections of law. the High Court refused to set aside 
the conviction, having regard to section 426, Code of 

8 0 
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10. SENTENCES- 

Conviction under repealed lem-— continued, 

Criiriiiial PnxMjdurc, ub the conviction and Bcntence 
might have bc(;n passcxl under Bcctions of the Penal 
Codes and no subBtantial injury had been done to the 
accused. ItuoiiooNATH Dass u. Ouuokeubuun 

16 W. B., Cr., 40 

62. Conviction under Penal 

Code of offence committed before Penal 
Code came into operation. — Criminal Prove- 
dure Code, e. 426. — Avl XVII of lH62y s. 4. — 
In a cawi in which the aecuHcd was charged under 
the Penal Code with an offence which was conmiitted 
before the Pena! CVxle caiin; into ojUTation, it was 
held that, having n^gard to section 4, Act XVII 
of 18fi2, and H<H!tion 42f> of the (Jode of Oiininal 
Procedure, the wror of procedure whs not sufficient 
to vitiate the convi('ti<m so long as the puniKliinent 
awardeil as under the Pcuial Cod<‘ did not excecxl that 
W'hieli was the legal ])eiuilty for the offinict) Indore 
the I\*nal Code b(;canielaw. In THE MATTEEOr THE 
X'BTIXIOW OF MOJIAEBKR SlNOM 

[15 W. B., Cr., 48 

Conviction for separate 

Penal Code {Act XL V of ISOO), a-v. 3s 0, 
45(iy 467. — Xeiv trial. — The priHotior was couvicte(l 
hy the Magistrate of two s(^))aratc offences under 
fioctions 45(1 and 380 of the I’e.nal C(k 1(;, and K(‘n- 
tenced for Isdli. On appeal, the Sessions Judge, 
holding that the offouee proved was under seetiou 
457, ord(*.re<l a new trial for off('nccH under sections 
4f>7 and 380. Held that tliere ought not to be a new 
trial, but that the conviction and Hcutence under 
tiectiou 3S0 should be wet aside. tiOEEN t>. Ham- 
OHAUAN KaTUI 

[B, L. R., Sup. Vol., 488 ; 6 W. E„ Cr., 39 

04 , Sentence for different 

offence than that committed.— ( Prove, 

dure Cotlvy IStH, e. 426. — Oti rt'ferenee hy a Sessionfi 
Judge in l■evi<•wi^g the monthly niagisteriul retunis, 
where tlu‘ eouvietlon hy the Magistrate was tVw 
cheating hy p<*r.soiuition, and tlu* offence appeared t<) 
the High Court t>o lx* furuishiug false iuformatum 
for which the ])uiii8hnient awarded was U*gal,— //fdd 
tliat the Oourt, umler scetion 42f> of the Criminal 
I’rocedure l,\Kic, ought not- lo iiitcrfen* with the 
conviction or sentence. IlEG. v. Kacuo.ii ion 
Kanujx 3 Bom., Cr., 42 

Kkg. r. Babaji bin Bhatt . 4 Bom., Cr., 16 

05 . Conviction without jurisdic- 

tion. — Criminal Procedure Code^ lS61,ss. 426, 434. 
— Herision bi/ Hiffh Court. ^ in a ease referred hy a 
District Magistrate under section 434 of the Criminal 
Procedure IVxle, on the ground that the sentence was 
illegal, hccauso the charge should liave been under 
aection 824 of the Penal t!ode, for causing hurt hy 
means of a heated subBtatiee, an offence w'hieh the 
8nd chu»s Subordinate Magistrate had no jurisdiction 
to try, and not under section 323, for eausiug hurt, 
of which offence the accu.sed hud btjon eonvicUsl, the 


REVISION — CRIMINAL CASES— confi* 

nued. 

10. SENTENCES—e 

Conviction without jurisdiction — co»n- 

nued. 

Court pasHcd no order, as it did not think it right, 
under tin; circumstances of the case, to direct the re- 
trial of the accused on the proper charge. Keg, v, 
Amba aoh GiuaoJi . . .4 Bom., Cr., 1 

06, Offence not cog- 

nimble hg Magistrate, convicting . — In a case referred 
hy a District Magistrate nnd<‘r section 427 of the 
Criiui»uil Procedure Code, 18H1, on the ground that the 
charge should have been under section 324 of the 
Penal Code — an offence not within the eognisance of 
j a 2 imI class Siihordinate Magistrate, and not under 
section 323, — the Court passed no order, and remark- 
ed that the case should not liavo been referred under 
section 427, which applies only to the Court of Scs- 
8iou acting on appeal from a Court suhordiuate f,o it, 
Ekq. V . Nabaji valai) Yithoji , 4 Bom,, Cr., 2 

67. Trial on wrong charge. — 

Criminal Procedure Oode^ ISOl, s. 404. — Where a 
person scourged another with nettles in order to ex- 
tract ]>roperty from tlu? sufferer, and the Magistrate 
tried the ease us one of hurt (under section 323, Penal 
Code) uml extortion (section 384), although the ac- 
eusetl ought to have been charged under section 327, 
ami tried hy the Court of Ses.sion, the Uigh Court de- 
clined to interfere under section *404, Code of Criminal 
Procedure, and dirc'ct a new trial, believing that sub- 
I stantial justice had been done in the ease. In tub 
MATTER OF THE PETITION OF TarINUE PbosAFD 

Baneujke .... 18 W. R., Cr„ 8 

In the matter of the petition of Bunkaheha- 
RKK vSein . . .18 W. R., Cr., 23 

In the matter of Koopnabain Dutt 

[18 W, B., Cr., 38 

I 08 . Trial under wrong charge. — 

I Conviction of non-cognisab/e offence. --In a cx-se re- 
I ftijTod by a District Magistrate, ou the ground that 
j the accused hud been convicted, under section 403 of 
the Penal (.^nle, of dish«)nest misap])rupriatioii of pro- 
])erty, whereas the charge should have lasen, under 
seetion 40(), of criminal breach of trust, an offence not 
wilhin the cognisance of the 2nd class Subordinate 
Magistrate who passed the sentence, the Court an- 
nulled the conviction and sentence, and diri>cted the 
case to be tried before a proi>er Court. Rkg. v. Ganh 
talai) Kamchanbba , . 4 Bom., Cr., 8 

09 . Sentence under special Act 

instead of Penal Code. — Criminal Procedure 
Code, 1S72 , ». 237,— Criminal Procedure Code, 1861, 
s. 426. — Sentence under Post Office Act, XIV of 
1866. — The accused Ixjing entni»ted to put a proper 
amount of stamps on a letter and return such as 
might not he required, did not return them, but mis- 
aj>pi’opriatc*il stanips to the value of two annas, and 
was eonvieU'd and punialjed under section 40 of the 
I*ost Othce Act, XIV’^ of instead of under the 

! Penal Code for criminal breatdi of trust. As the 
I accused hnd not been sentenced to a larger amount 
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BEVIStON — CBIMINAL CASES — CQnti* 

nued ^ 

10. SENTENCES— cow/mtMJrf. 

Sentence under special Act instead of ‘ 
Penal Code — continued. 

of punishment than could have been awarded for criml * 
nal breacli of trust, nor shown to have been pi^oju- 
diced by the error of convietint^ luni under the Post 
Office Act, the Hi^h Court refused to reverse or alter 
the sentence, pointing out at the same time that this 
was one of those cases in which it was a mistake to 
look at the smallness of the amount misappropriated 
rather than to the gravity of the offence. In thb 
MAT iEii OF Nobin Chtxndee Dittt 

[17 W. B., Or., 60 

See In thb matter op the petition op Takineb 
pROBAUD Banbrjbr . . 18 W. R., Cr., 8 

70. Erroneous conviction under 

wrong section of Penal Code.— Where a Ma- 
gistrate, erroneously holding that the off once eoin- 
initted was one under section 40(J, iVnal Code, over 
which he had jurisdiction, instead of under section 
409, which was cognisahle only by the Court of Ses- 
sion, tried and sentenced the accused, it was held by 
the High Court as a C(»urt of llevision that his pro- 
ceedings were contrary to law, and he was directed to 
commit the case for trial hy the Court of Session. 

In the matter op Kam Soonder Podhab 

[2 C. L. R., 616 

11. VEllDICT OP JDRT AND MISDIRECTION. | 

71 . Ground for interference 

with, verdict. — Power of High Court , — Verdict of 
jury not manifestly erroneous — The Court will not 
interfere with the finding of a jury unless their 
verdict is shown to b(‘ manifestly erroneous. A pri- 
soner was charged under sections 302 and 304 of the 
Penal Code, and the Judge at the trial added a 
further charge under section 325. The Judge in his 
cluarge U» the jury directed them that in the event 
of their finding the charges under sections 302 and 
804 unsustainable, they might find the prisoner 
guilty under section 325. The jury iinaiiiiiiously 
acquitted the prisoner under the charge framed 
under section 302, and a majority of them aeqnitt<?d 
him under the charge framed under section 304 ; hut 
a majority of them found him guilty under the 
charge framed under section 325. 'I’he Judge 
disagreed with their finding as regarded the charge 
framed under section 304, and referred the case to 
the High Court under section 307 of tlu} Criminal 
Procedure Code. The High Court refused to inter- 
fere ivith the verdict, on ground that the verdict 
could not be said to be manifestly erroneous, the 
Judge having heard the evidence and having expressed 
his opinion to the jury that they miglit find the 
prisoner guilty under section 325. Qpkkn* Empress 
V. JAOQtriBT . . . I. L, R., 11 Calc,, 85 

72. Conviction on evidence not 

amounting to proof —A jury may be sjitisfied with 
a minimum of proof, and it is beyond the power of 
the High Court in such cases to interfere with its | 


REVISION — ORIMINAIj CASMB^oonH- 

nued, 

11. VERDICT OF JURY AND MISDIRECTION 

— continued. 

Conviction on evidence not amounting 
to proof —con finueti. 

verdict; but when there is nothing which can, if 
believed, amount to proof, the case sboaUl not be put 
to the jury at all, as a verdict of guilty cannot under 
such circumstances be Biuiaiued. Under such cir- 
cumstances the Court will set a conviction aside. 
Queen v. Rutton Dass . 10 W, B., Or,, 19 

73 . Finding of jury as to grave 

and sudden provocation, — Criminal Procedure 
Code, s. 297. — Criminal Procedure Code, 1861, 

a. 426. — Question of fact. Power of Jllyh Court. 
Under exception 1, section 800 of the Penal C«)de, 
the finding of a jnry as to wdiether the offence ot 
murder was committed under gave and Hudden pro- 
vocation sufficient to prevent the offence from 
amounting to murder, is a question of fact with 
which the High Court cannot interft?rt*, QuKKN a. 

SoHRAiB , • * . 13 W, B., Cr,, 33 

74 . Omission to charge jury 

properly. — Power of High Court to sef^ aside 

OmisHion to sum up properly to the jury is, 
if the prisoner is thereby prejudiced, an error in law 
such as to justify a Court of Appcsal in s<*tling aside 
the verdict. Hbo. v. Faitbohand Vamtaouani) 

[6 Bom., Or., 86 

75. Misdirection.— 

— Power to go into facts of case. — Mode of 
dealing with directions of Judge to Jury. ^h\ a case 
tried by jury the High Court has no power to go 
into the facts of the case in or«ler to see whether or 
not the conviction w^as right, that siamling entirely 
upon the verdict of the jury. The Court has only Ut 
consider the facts in order to see W'bethcr the .fudge 
has done his duty in laying the case before the jury 
for their eonsideration. The mode of dealing by the 
High Court with the .Indge’ssumminguptothe jury 
pointed out, first as regards the law and tlien as re- 
gards the facts. Qubbn v. NimchaND Mookmejer 
^ [20 W. B., Cr., 41 

70 — P'rror in law. 

^Prejudice to accused, — New trial. — lmpro{>er 
advice given hy the Judge to the jury upon a 
question of fact, or the omission of the Judge tu 
give that advice which a Judge in the exercise of a 
Bound judicial disenaion ought U) give the jury upon 
questions of fact, amounts to such an error in law in 
Buniming uj) ns U> justify th(‘ High (.'oiirt on apiKial 
or revision in setting aside a verdict of guilty. The 
power of setting aside convictions and ordering new 
trials for any error or defect in the summing hp, will 
be exercised by the High Court only when the Court 
is satisfied that the ac^uised person has bojjn pre.iu- 
diced bv the error or defect, or that a failure of jtxstice 
has been occasioned thereby QuEKN v. Elahi Hax 

[B. Is. B.» Sup. Vol., 469: 6 W. B,, Cr., 80 

77, — ■ Omission fo lea re 

material facts to y ary.— The verdict of the jury. 

8c2 


IV 
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11. VERDICT OP JURY AND MISDIRECTION 
— continued* 

lOBdirection — continued. 
was reverBed, on the ground of misdirection by tbe 
Judicial Commssionor in not having left the cause of 
death and the prisoner's connection with certain at< 
tempts at bribery as questions for the consideration 
of the jury. Qubbk e. Kali CHauN Gangooly 

[7 W. B., Or., 2 

78 * .... ... Prejudice to pri- 

eoner from erroneoue eumming up, — Where there is a 
failure of justice, or where the prisoner has been 
prejudiced by the defective summing up of the 
Ju^^, the High Court can interfere either by dis- 
charging the prisoner, if the evidence on the record 
is not suiBcient to convict him, supposing the trial to 
have taken place with the aid of assessors, or to 
direct a fresh trial. Quebn e. Muthooba Sikgh 
[18 W. B., Or., 60 

12. MISCELLANEOUS CASES. 

79 , Order by Colleotor under 

Penal Code. — Power of revision hy High Court, — A 
Collector as such not being subject to the revisional 
jurisdiction of the High Court in criminal matters, 
that Court, in the o ercise of such jurisdiction, is not 
competent to deal with an alleged illegal order made 
under the Penal Code by a Collector. In thb hat- 
TBB or UlANlTT Hobbn , . 10 C. L. B., 14 

80. Order made under s. 68 of 

tbe Porests Act (Vll of 1878) for oon^oa- 
tion. — Criminal Procedure Code, s. 2i)7, — The 

High Court was competent, under sectlou 297 of Act 
X of 1672, to revise an order made by a District 
Judge under section 58 of the Forests Act, 1878, on 
•pp^ from the order of a Magistrate made under 
•eetton 64 of that Act, the jurisdiction of the High 
Court under section 287 of Act X of 1872 not being 
expressly taken away by section 58 of the Forests Act, 
1878. Emfebsb V* Nathu Khan 

[1. Ii. B., 4 AU., 417 

8L Valid oonviotion in case 

Improperly instituted, — Ue/erence to Local 
Ooeemment. — Per Maolsan, J.— The High Court has 
power, without reference to the Local Government, to 
set aside a conviction in a case improperly originated. 
In thb mattsb or thx fstition or Nobin Chun* 
BRA Banikya. EKr&BSB V * Nobin Chunpba Baki- 
KXA . , . . I. Ii. B., 8 Calo., 660 

S. C. Nobin Chvnbxb Banikya «. Emfbbss 

[10 C, Ii. B„ 869 

82. Acting without proper dis- 
cretion. — Order for prosecution, a Magis- 

trate has acted without proper discretion in ordering 
a prosecutiim is no ground for reversing his order. 
Ehah Ali c. Suobbbubbbbn . 9 W, B., Or,, 18 

— Order in bona Bde exercise 

of oiscretion.— CbeetV^tow under Municipal Act, 


BBVISIOBT — CBOaKAli 

nued. 

12. MISCELLANEOUS CASES— 

Order in bona fide exercise of discre- 
tion— 

III of J864.— The Court declined to quash proceed- 
ings held under a bond fide exercise of discretion in 
a case where a tine was imposed under Bengal Act 
HI of 1864, section 68, for keeping a piggery in a 
filthy state. In thb mattbb or Ahan Chinaman 

[17 W. B., Cr., 68 

34 , Order passed by Magistrate 

without jurisdiction.— The High Court may in- 
terfere with and quash an order xiassod hy a Magis- 
trate when the order is one that was beyond the power 
and out of the jurisdiction of the Magistrate to make. 
Laloo ». Adam Sibcab. Govbbnmbnt v, Sueja- 
kant Achabjia. Dengoo Shaikh «. Adam Sib- 
oab 17 W. B., Or., 87 

Emfbbss of India v, Bbbbill 

[I.I-.B.,4AU.,141 

86 . The Deputy Ma- 

gistrate adjourned the case to the 2lBt, on which 
day he ordered the case to be dismissed for non- 
attendance of the complainant ; but on the following 
day cancelled that order, and revived the case on the 
ground of his having dismissed it by mistake in igno- 
rance of the complainant having petitioned for an 
adjournment by reason of sickness. The Magistrate 
on appeal reversed the onler of the Deputy Magis- 
trate. As the order of the Deputy Magistrate was 
manifestly wrong, the High Court set aside the whole 
of the proceedings, and restored the case to the posi- 
tion in which it stood before the 2 1st. Quben i>. 
Ram Nabain Ghosb . • .8 W. K., Cr., 5 

86. 1 Magistrate acting 

under section of Code under which he has no juris* 
diction. — Held that where a Magistrate professes to 
act under one section of the Criminal Procedure Code 
under which he has no jurisdiction, but it is found 
that he has jurisdiction under some other section of 
the Code, tbe mistake is one which does not justify 
interference with the Magistrate's order, if otherwise 
gtiod, and if the accused lias not been prejudiced 
thereby. Qubbn v, Fbankibto Pal 

[14 W. B.,Cr.,41 

37 , Unreasonable order for se- 

curity to keep the peace.— of revision 
of High Court. — Material error.^ln a case of ap- 
prehended breach of the peace, the Magistrate bound 
over the parties in sums of money aggr^ating on the 
whole to H60,000 or upwards. The High Court 
quashed the order, holding that it was altogether 
unreasonable. In the maitbr of Juggut Chun- 
DBB Chuokbbbutty . I. Ii. B., 2 Calc., 110 

33 , Alteration of conviction, — 

Setting aside ptoceedings.*~^Trialby jury where case 
was not so The High Court will not alter a 

conviction by a Sessions Court, aided by a jury, on a 
charge only triable by a jury, to one of a nature not 
triable by such a tribunal, but will annul the proceed- 
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12. MISCELLANEOUS CASm-^^oontinued. 
Alteration of oonviotion— 'Ooa^tntMi. 

inffs, and leave the prosecution to take fresh proceed- 
ings against the prisoner on any other charge it may 
bo advised, lisa, v, Nabo Gopal 

[5 Bom., Gr., 56 

89. Conviction in case where 

no appeal ia given by Act on point of re- 

"pesiL— New Act giving appeal* — Criminal Frovedure 
Code, 1882, ss, 408 and 439* — Juriediction of High 
Court* — On the 9th December 1882 a person was 
convicted under sections 467 and 109 of the Penal 
Code, and sentenced to throe years' rigorous impri- 
sonment by a Deputy Magistrate in Assam, exercising 
special powers under section 36 of the old Code of 
Criminal Procedure, Act X of 1872. The new Code 
came into force on the 1st January 1883, The pri- 
soner presented an appeal to the High Court from 
the conviction and sentence above mentioned on the 
23rd January ] 883. Held that there was no appeal, 
the case being governed by section 408 of the new Code, 
but that the case was a fit one for the exercise of the 
High Court’s revisional jurisdiction, and should be 
dealt with under the powers conferred on the High 
Court by virtue of that jurisdiction. RoNaAi v. 
Ehpbbss , . . . I. B. B., 9 Calc., 518 

S. C. In thb mattkb op Rangai 

[12 O. Ii. B., 500 

80. Defect in form of summons 

to persons to sbow cause why they should 
not give security for keeping the peace.— 
Defect not prejudicing pereons required to shov) oauee, 
— Ccrhiin persons were cx)nvicted by a Magistrate of 
the first class of assault, an oifence punishable under 
section 352 of Act X of 1877. The case was brought 
to the knowledge of the High Court by the complain- 
ant preferring a petition to it, together with a copy of 
the Magistmte’s order. This petition was laid before 
Staaight, J,, who, observing that the case whs one in 
which the Magistrate should have taken security from 
such Iversons for keeping the peace, as provided by sec- 
tion 489 of Act Xof 1872, directed the Magistrate to 
summon such persons to show cause why they should 
not be required, under section 491 of that Act, to enter 
into a bond to keep the peace. The Magistrate 
accordingly summoned such {lersons as directed, the 
summonses setting forth that they were issued 
“ under the orders of the High Court.” The Magis- 
trate took evidence on behalf of such persons, and 
eventually made an order requiring such persons to 
enter into a bond to keep the })6ace. Such persons 
were fully aware of the order made by Straight, J. 
Such persons applied to the High Court to set aside 
the order requiring them to enter into a bond to keep 
the peace, on the ground that the Magistrate had not 
proceeded of his own motion, but under the order of 
Straight, */., which was made without jurisdiction ; 
and on the ground that the summonses had not set 
forth the report or information on which they were 
issued. Held by Sttabt, C* J,, that, inasmuch as 
Straight, J., when he made his order, represented the 
full authority and jurisdiction of the High Court, 
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nued, 

12. MISCELLANEOUS CASES— confiiHied. 

Defect in form of summonB to pcnmoxui to 
show cause why they should not give 
security for keeping the peace— ooiift- 
nued, 

sach order was final, and the application could not be 
•ntertaihed. Held by Prabbon, J., Sfaneik, J*, 
end Oiii>FiELD. J. (Spankir, J., doubting whether 
•uch order could be questioned), that the order of 
Stbaight, j., was one which he was competent to 
make as a Court of Revision under section 297 of 
Act X of 1872. Held by Pbabbon, J., and Spaneir, 
J., that, inasmuch as such persons had not been in 
the slightest degree prejudiced by the defect in the 
summonses which were issued to them, such defect 
was not a ground on which to set aside the Magis- 
trate’s order requiring them to enter into a bond to 
keep the peace. Ehpbsss a. Muhaumad Japib 

LD,B„8Aa,545 

91 , Order confirming order for 

security for good behaviour.— Pro- 
cedure Code, 1861, ee. 404, 408, — An oilier of a 
Sessions J udge confirming nn order directing security 
for good behaviour made by the Magistrate was hold 
to be open to revision. In »b Juswfnt Singh 

I [1 Ind. Jur., N. S., 301 : 0 W. B., Cr., 18 

Also an order for maintenance, Rbg, v, Thakf 

BIN iBA 5 Bom,, Or., 81 

92. -= Order rejecting appeal with* 

out calling for record and proceedings. — 
Criminal Procedure Code, 1872, ss. 278, 286, — Order 
under s, 278. — An order under section 278 of the 
Code of Criminal Procedure by the Appellate Court, 
rejecting an appeal on a perusal of the petition of 
appeal and the copy of the judgment or order ap- 
pealed against, and without calling for the record and 
proceedings of the case, is a final order falling within 
the scope of Nection 285, and is not subject to revision. 
Empbbsb V* Mahomed Yabhin 

[1, Jj. B., 4 Bom,, 101 

REVIVAL OP CBIMINAL PBOCBBD- 

INGS. 

See Cases ttnokb Complaint—, 

OP Complaint. 

See Cbiminal Pbocedobb Code, 1882, SB. 

436, 438 (1872, s. 296). 

[I. L. B., 4 Calc., 16, 647 
I. L. B., 2 AIL, 570 

See Revision— Cbiminal Cases — Dis- 

CHABGE 

[I, L, B,, 1 Calc., 282 
I. L. R., 2 Calc., 405 
I, L. B., 2 Bom., 584 
19 W. R., 56 
L L. R., 6 AH., 40 
I. L. B., 4 Oalc., 16 
1 C. L. B„ 88 
8 C. L. B., 368 
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BEVIVAL OF OECRm 

Hee Dkorbb — Revival op Drcbbb. 

[3 B. Ii. R., Ap.. 04 ; 12 W. B., 28 
See Limitation Act, 1877, aet. 179 (1871, I 
ART, 167)— -Rbeiod peom which Limi- 
tation BUNS — Continuous Pbocekd 
24 W. B., 143 
See Kiout opSuit—Drceeks, Suits on— 
[I. Ij. B., 7 C«lc., 74 

BEVIVAIi OP FBOCEEDINGS IN EXE- 
CUTION. 

See Cashs unube Execution op Degheb 
—Execution against Rkteesenta- 

TIVE8. 

See Limitation Act, 1877, abt. 178, 

{[I, Ij. B., 3 Bom., 20 

BEVIVAL OF PROSECUTION. 

See Casks undee Complaint— Revival 
OP Complaint. 

See Casks undkb Revision— Criminal 
Casks— Discharoe of Accuser. 

BEVIVAIi OP SUIT. 

See Abatement of Suit— Suits. 

[I. L. R., 6 Calc., 130 

See Casks under Limitation Act, 1877, 
ART. 171. 

See Limitation Act, 1877, art., 178. 

1 1. L. B., 6 Calc., 60 
1, L. B., 8 Calc., 420 
I. Ii. B., 6 Calc., 180 
I. li. R., 5 Bom., 29 
See Rabtiks — Substitution op I’artikb 
-Defendants ,I. L. B.. 6 Calc., 777 

Notice of revival— Rcforo 
suit ca-n be revived, notice should be served ujum the 
opposite party to appear in 8U]>jH>rt of the device 
as orijKdnally made, Hubo Mouun Mookkrjek v. 
Mohkndhonath Ghose . , 10 W. R., 136 

a. Bight to revive suit.— 

LIJI of 1860, s. 2 , — Cteil Procedure Code, 1859, t. 
^7^.>>.Sectiou 2, Act LlII of 1800 referred to 
apj>cal8 and also to suits, and as the suit of the spe- 
cial appellant, which had been decreed in tlio Court of 
first iiistauco, was dismissed by the lower Ap|H*lhite 
Court, the special appellant w^as held entitled to a 
revival of his suit. Section 878, Act VIII of 1859, 
refers to ap[»lieations for review of judgment, but 
this was an application for revival of the suit under 
section 2, Aet LIU of 1860. Uungsukkdhur Mpn- 
DPL V. I'uoDo Lochun Roy . W. R., P. B., 11 
[1 Ind. Jur., O. 6 : Marah., 38 ; 1 Hay, 00 

3 , Revival of suit by succeasor 

of Judge. — J£x parie devote. — Art .V of JSf}9, .v. 58, 
— Whore defendants against whom an^jr parte decree 
has l>ceu jiassed by a CoUwtor applied to bis successor, 
under sod Ion 68, Act X of 1859, for a revival of the 
suit, showing gowl and sufficient cause for theirnon* 
apjiearauee, and that there had been a failure of 
justice, the successor was competent te alter or rescind 


REVIVAL OP SUIT.— Revival of suit by 
successor of Judge — continued, 

his predecessor’s decree according to the justice of the 
case. Kughoo Mohinee Dossbe v. Kashbb Nath 
Roy CnowDHRY. Kashbb Nath Rot Chowdhbt 
V, Shabitbkb Soondubbb Dosseb 

[10 W. R., 166 

4 . Effect of revival,— X of 

1859, s. 58. — The revival of a suit under section 58, 
Act X of 1859, did not reopen the case as regards 
all the defendants, but only as regards the party w'ho 
had applied to have his particular case revived and 
heard on the merits. Brojonath Suemah Chuok- 
BBBUTTT V. AnUND MoYBB DbBIA ChOWDHBAIN 

[7 W, B., 237 

5 , Form of order for revival.— 

Abatement , — Civil Procedure Code (XIV of 1882), 
8». 365, 366, 371, — The plaintiff died on the 28th 
August 188.‘1, and in December 1884 letters of ad- 
ministration to his estate were granted to the Ad- 
ministrator General. The defendant died in June 
1884, leaving a wudow and one son him surviving. 
By his wdll he appointed two executors. On the 3rd 
February 1885 the Administrator General took out 
a summons to revive the suit. Meld that, notwith- 
standing the provisions of section 365 of the Civil 
Procedure Code (XIV of 1882), and of the Limitation 
Act, XV of 1877, it was (competent for a Judge in 
chambers to revive tlie suit by making an order for 
abatement under section 366 of the Code, coupled 
with an order under section 371 setting aside the 
order for abatement, Fulyahu v, Goouldas 
Vallabhdab . . • I. L. B., 0 Bom., 276 

0 . ^ Mode of revival — by 

Bill, — Civil Procedure Code, 1877, — There is nothing 
in the Civil Procedure Code to prevent a suit being 
revived as before it was passed by Bill, if the simpler 
mode of proceeding is for any reason not available. 
Attebmony Dosseb v Hurry Doss Dutt 

[I. L, B., 7 Calc., 74 ; 0 C. L. R., 357 

BIGHT OP APPEAL, 

See Casks under Appeal — Right op 
Appeal, Kpfect op Kkpbal on — 

See Cases under Assignment op Chose 
IN Action. 

See Civil Peocedure Code, 1882, s. 3. 

[I, L. R., 4 Calc., 825 
See Civil Procedure Code, 1882. s. 244 
—Parties to Suit . 2 C. L. R., 545 

See Execution op Decree— Execution 

BY AND against REPRESENTATIVES. 

[I, L. R., 3 Oale., 371 

See Nawab Nazim op Bengal Debts Act. 

[ 21 W. B., 50 

See Practice — Civil Casks — Appeal. 

[I. L. R., 8 Calc., 228 
I. L. R., 0 Calc., 738 
See Superintendence of High Court — 
— Civil Proceduuk Code, s. 622. 

[L L. R., 8 MadL, 102 



) 


DIGEST OF C4SES. 


( 6172 ) 


BIGHT OP APPEAI*-.co»i«ni*erf, 
Deprivation of— 

See Cbiminal pKOCEBDTNaa. 

[L D. R., 4 Calc., 18 

1. Appeal from favourable de- 

cision. — Tlierc is notbinpj in strict law to prevent 
a party, acting for liiinsclf or Ihrougb Lis guardian, 
from appealing against a decision in bis favour. 

V, UNiJODA Dossek 

[6 W. B., Mia., 18 

2. — Appeal by defendant from 

decision as dismissing suit on wrong 
ground. — Civil Procedure Code, 1H59, ss. H34, 
337. — Decree . — Decision. — Altbougb section 332 of 
Act Vlll of 1859 provides that an appeal shall lie 
from tbe decrees of the Courts of original jurisdic- 
tion, sections 334 and 337 show not Itiss clearly that 
ibfc decisions of tbe Court may bo imj)ugned in the 
ap}>o.al and considered by the. Appellate Court. 
Where a suit was dismissed, therefore, the defendant 
was held entitled to aj>})oal from the decision, though 
the decree was in his favour, as lie contended it had 
been dismissed on a wrong ground, Shko Guolam 
SiNQii y. Nciisinoii . . . 4 N. W., 120 

Conira, Cnowniiitr Mahomed Monra v, Litta- 

FUT Hossein . . .13 W. E., 239 

Conh-a, Suama Soonhukkb Dehia r. Ddiam- 

Deuia ... 13 W. R., 1 

Change of jurisdiction dur- 
ing suit. — Munstf with powers of Small Cause 
Court . — Pffect ofchfuiffe on right of appeal. — Beng. 
Civil Courts Act (17 of J*i7J), s. 2.9. — 'fbe investi- 
ture of a Mnnsif with the imwers of a Small Cause 
Court under section 29, Act VI of 1871, does not de- 
prive j)artic8 to pending suits of any right of appeal 
W'hieh they might liave had; the general rule being 
that the law as it existed when the action commenced 
must decitlo the rights of the parties, unless the 
legislative authority exprcHses a clear intention to 
vary those rights, Guotak Mundlr « Ka.7UOO 

[16 W. B., 227 

4. Right of new relators to 

appeal. — As to the terms on which new relators 
will be nllowed to come in after decree to jirosecute 
an ap}>eal. Advocate General v. Muhammad 
Huben Husbni . . .4 Bom., O. C., 203 

5 . Appeal by party struck out 

of suit in lower Court. — A person was once 
ma<ie a party to a suit, but the decree was set aside, 
the suit as against him dismissed, and tbe case j 
remanded for trial. From this last decision he 
appealed. 'Mie Court ordered the appeal to be struck 
off as made by a parly no longer a jiurty tlie suit. I 
Goeool Pbbshad llibCHEBT V. Hrojo Mo^ek i 
Dkbla 24 W. R., 259 

Appeal after inter venor had 

appealed and his name taken off record of 
BUit,—Beopening of case on remand. — A suit hav- 
ing been deeidfd by tbe first Court after an intervenor 
had been made a party under section 73, Code of 
Civil Procedure, 1859, it was remanded on the appeal 


RIGHT OF APFFAD.— Appeal after la» 

tervenor had appealed and his name 

taken off record of BMit--continued. 
of the inU'rveuor, whose uamo was ordci’ed to be ex- 
punged from tb(* record. 3'bc suit was decided 
again in fjivonr of the plaintiff*, but the decision 
was reversed ou appeal. Held that tbe fact of the 
deieiidaut having, in tbe first iustanee, allowed tho 
intervenor alone to appeal, did not debar him, after 
the case was reopened by remaml, from appealing in 
bis own person. Hucua v. Mabhook Ahi 

liMO 16 W. R., 672 

7. Bight of pro formA defend- 

ant to appeal.— A pro forwd dele.udaiit against 
whom no judgment has b(‘eu given has no right to 
a])peal, evmi if another party has been found to b (5 
the owner of land which be claims; for sneb finding 
carries with it no legal eonsequenee as against him. 
IUM 1)083 LuSUKUli 0. llUKEEHUK MOOKKKJKK 

[23 W. R„ 86 

S. Bight of party Disposing will 

in case of application for certificate under 
Act XXVII of 1860. Par/g not opposing 
grant of certificate. — A widow having applied, under 
I Act XXVII of 18d0, for a certificate under her 
deceased husband’s will, his brother eamo in not as 
a claimant of the certifi(‘ate, and impugned the 
widow’s alh'gJilion that the deceased husband had 
made a will. Tin? Judge upon ibis went into the 
evidence, found in favour of the will, and granted 
the certificate apidic'd for. Against this order tUo 
brother appealed to the High Court, /f c/d that tho 
appellant bad no locus as the appeal contem- 

plated in section (5 was limited to persons in conflict 
with the original petitioner as ehiimants. Kam 
Lall Mookeejee V, Komola Kaminkk Debke 

[24 W. B., 92 

9 , Appeal brought by principal 

in suit where agents have sued.— 'fhe plain 
tiffs, karindas of the appcdlant, having brought a 
guit in their own name, the suit >vas dismissed on 
the merits, and a])peals jn'eferred by the Hp|M;Ilant 
in his own name to the Judge and to the High 
Court. Jietd that the procedure was illegjil, and 
the decrees of the lower Courts must be set aside. 
FYAZ-OOD-DEEN V. PUDMKB • . 4 H, W., 68 

— Bight of appeal by helre.— 

Appeal against Joint heirs.— Vi vd Procedure Code, 
lh5'J, s. I02. — Continuance. — >Seet,ion 102, Act VIII 
„f 1859, does not. bar tb(‘ right (»f heirs to pr(K‘eed with 
an appeal as against joitit heirs. 

t). Kajaoob Kuumah . . 8 W. R., 84 

II Want of interest in subject 

of appeal. ~ Appeal bg sum of Hindu v'idow ^ “V, 
findinq adverse (o her Where, a Hindu widow, 

‘iointiy witli her sons, su(4 for couftnnation of title, 
and both the Courts below found adversely to her 
title to hold the land in dispute as separate property, 
it was held that her sons, who had no interest in the 
result of tbe suit, w<‘re not competent without her to 
prefer a »p‘eial appeal, DoohoA PKliBllAU Moha- 
HAixua r. Kadhamokun Mytkk. 15 W. B.«636 



{ 6m ) 


DIGEST or CASES. 


( 6174 ) 


BxaH*r ov 

1 % Bight of Go-mortgagor to 

a][>peaL — Sale of equity of redemption, — One of 
several co-mortgagors cannot appeal against a fore* 
closure decree when the equity of redemption has 
been sold before the institution of the suit. KottaIiK 
Uppi e. Kallitatt Pavolx Kunkx Kutti 

[1 Mad., 7 

18. — I Bight of appeal as to coats. 

— Dieelaimer of intereet in auhject-maiter of suit , — 
The fact of a defendant having, in the Court of first 
instance, disclaimed any right or interest in the land 
in a suit, does not deprive liim of the right to appeal, 
if a judgment is given against him with costs. 
Nvnd Coomae SiNOH e. Gunoa Pbeshad Nabain 
SIWOH 10 W. R., 94 

14, ~ — - Bight of purchaaer to appeal 

on death of aaaiglior. — AHH<jnmeni of intereet 
in euhjeot^matter of euit. — A. sued B. in the Court 
of first instance, and obtained a decree declaring 
A*e right to a house. The District Court, on appeal, 
reversed this decree and rejected A*e claim. The 
High Court reversed the decree of the District Court, 
and remanded the appeal. The District Court, on 
remand, made a decree confirming the original decree 
of the Court of first instance in A*e favour. Snh- 
sefjueutly to the last- mentioned decree of the District 
Court, H, sold the house to C. B. then preferred a 
special apX)oal to the High Court, but died before it 
was heai^. Beld, under Act VII I of 1859, that C, 
could not carry on the special apjMjal after B*8 death. 
Mohbshwab Bapuji Peatak u. Kush aba Shan- 
KEOJI . . . . I. li. B., 2 Born., 248 

15 , ■ Appeal fk’om order prior 

to decree. — CiHl Procedure Code^ 1859 ^ e. 363, — 
Objections having been successfully raised, under 
section 24G, Act Vlll of 1859, against a dwree- holder’s 
attachment of a tenure as the j)roperty of his judg- 
ment-debtor, he brought a regular suit and ohtiiiiuHl 
a declai*att>ry decree that the })roperty belmigtKl to 
his debtor. He then took out execution, atttichod, 
sold, and himself purchased tlie property in question. 
The objector meantime ap^K^aled to the Privy Coiiiieil, 
and, having obtained a decree reversing the declara- 
tory decree, ttx>k out execution against the ojjposite 
party for costs and wusilat. ’fhe opposite party 
objected, but the Judge alio w<.)d the execution to pro- 
ceed, and deputed an Ameen to ascertain the amount 
of mesno profits collected. Meld that the .1 udge’s order 
was not an order prior to decree within the meaning 
of section 8G3 of the Code, and that the opposite 
party was entitled to appeal against the principle 
that he was liable, without waiting the result of the 
Ameen’s investigation. Gopal Chcedbr Chuckbb- 
BUTTY V, OOBOY ItkU* DbY . . 12 W. B., 411 

16, Bight of party to suit not 

E party to oompromise to appeal fVom order 
made in execution of decree on compromise. 

** 'Procedure Code, 188*J, e, 224, - Meeistaneeio 
u — Procedure , — In a suit for partition, a 
compromise was entered into by all the parties exc^t 
S,f and a decree obtained on the terms thereof. In 
execution was dispossessed and presented a petition 


BIGHT OF APPEAL.*-Bight of party to 
suit not a party to oompromise to appeal 
from order made in execution of decree 
on oompromise— 

to the Court, objecting that the decree was not bind- 
ing on her. The petition was|rejected. Meld that the 
objection raised by iS. ought to have been investigated 
under section 244 of the Code of Civil Procedure, and 
that i^. was entitled to appeal against the order re- 
jecting the petition. Saebabatadiyahmal a, Ku- 
HABABAMYA . . I. li. B., 8 Mad., 473 

17 , Appeal from original deci- 

sion after review granted illegal^ has been 
set aside. — Where a suit under the rent law was 
dismissed, and the Munsif granted a feviow of 
judgment on fresh evidence without satisfying him- 
self that it had been out of plaintiff’s power to 
produce such evidence at first, — Held that the Mun- 
sif had acted illegally ami without jurisdiction, and 
that the Subordinate Judge was right in revers- 
ing his judgment after the re-hearing, but that 
the decision did not prtjjudice plaintiff’s liberty to 
appeal from the original decision. Bbits v. Bonsi 
Mukeul .... 25 W« B., 843 

BIGHT OP OCCUPANCY. 

Col. 

1. Acquisition op Bight . . . 5174 

( a ) Pbbbons by whom Bight may 

BB ACQUIBBD . . . 5174 

(h) Subjects op Acquisition . 6179 
(c) Mods op Acquisition . , 5184 

2. liOBB OB POBPRITUBB OP BiGUT . . 5193 

3. Transpbb op Bight . . , 5196 

See Kabuliat— Bight to Sub. 

[2 B. Ii. B., 8. N., 16 

See Landloed and 'Fbnant — Mibasidabs. 

[L L. B., 1 Mad., 206 

See Sale poe Abbeabb op Bent — Incum- 

BEANCES . 6 B. Xi. B., Ap., 18, 20 

1. ACQUISITION OP BIGHT. 

(a) Persons by whom Right may be acquibed. 

1 . Cultivating ryots at fixed 

rates. — Act X of 1859, e, 6. — Byote holding eince 
permanent settlement at varying rates of rent, — Act 
X of 1859 provided for two classes of ryots only, 
— viz,, those who have hold and cultivated the land for 
a period of twelve years, and those who have held at 
fixed rates from the time of the permanent settle- 
ment ; it made no provision for ryots who have held 
since the time of the permanent settlement at varying 
rates. Such a ryot acquired no right of occupancy 
on that ground. Dinobundhoo Det v, Hamdhonb 
Roy 9 W. B., 622 

2 . Cultivating ryots.— X of 

1859, s. 6, — Sub-lessors to actual cultivators.^ Only 
those tenants who cultivate their lands or sub- let 
them to actual cultivators of the soil were entitled to 

I rights of occupancy under section 6, Act X of 1869. 
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BIOHT Ol* OCOtrPAKOT-eo»«*i.«l.‘ 

1. ACQUISITION OF BIGHT— 

(a) Pbbbokb bt whok BiaET hat bb ao^bibks 
'^continued* 

Cultivating rjoX^--continu«d. 

BlNDBiLBirK ChUWDBB ChOWDHET t>. ISBtTB CntJK- 
DEB Biswas . . W. B., 1864, Act X, 1 

8. Act X of 1859, 

s. 6. — Actual cultivators. — Uyots deriving profits 
directly from produce. — The benefits of section 6 of 
Act X of 1859 were not restricted to those who with 
their own hands till the soil, but applied to those who 
are actual cultivators in the sense of deriving their 
profits from the produce directly. Kalebchubn 
SiNUH V, Ameebooddeen • . 9 W. R., 579 

4 . Holders of land.— X of 

1859, 8, 6, — Land cultivated hy other than ryot.-^ 
Section G of ActX of 1859 applied to land “ held” as 
well as to land “ cultivated,” and although a tenant 
may not have personally cultivated, but may have 
made over the land to another to cultivate (assuming 
that by custom he has such jiower), he still may gain 
a right of occupancy if he continues to be recognised 
by the zemindar as the bolder of the land. Butabee 
Bbouh V, Khoobhal a , . a N. W., 24 

5 ^ PoBseasors of ryoti tenure.— 

Test of ryoti interest as distinguished from mere right 
to collect rent. — Per Field, J . — The only test of a 
ryoti interest is to see in what condition the land was 
when the tenancy was created. If ryots were already 
in possession of the land when the interest was 
created, and the interest was a right, not to the 
actual physical possession of the land, but to col- 
lect the rents from the ryots, the interest is not ryoti. 
If, on the other hand, the land was jungle, or unculti- 
vatcjd or unoccupied, and the tenant was let into 
physical possession of the land, the interest would be 
ryoti, and the nature of that interest would not 
be altered by the fact of the tenant subseiinently sub- 
letting tf) under-tenants. Duboa Pkositnno Ghose 

Kali Das Dutt . , 9 C. L. R., 449 

0 Holderofryotijote.— 

1859 i s. 6 . — Fight against purchaser, of putni talooJt. 
— The holder of a ryoti jote was protected by section 
6, Act X of 18'>9, and had a clear right of occupancy 
against the purchaser of the putni talook four4een 
years sfter his purchase. Woomanath Kor Chow- 
DEBT V. KOGHOOMATH MiTTEB 

[6 W.R., ActX, 68 

7 . PerBona not holding as ryots 

or middlemen.— ^ 0 / X of 1859, s. ^.—Persons 
who are not show'n to have held possession of lands, 
of w^hich they complain they have been illegally 
dispossessed, as ryots, or in any other sense than 
as middlemen receiving rents from the ac^tual culti- 
vators, did not come under section 6, Act X of 1869, 
and cannot acquire any rights of occupancy. Gopeb 
Mohun Hot v. Sib Chdbdbb Seb . 1 W. R., 68 

w« Tenant holding a term under 

a farming lease.— X of 1859, fi.— A tenant 


BiaHT OV OC5COTAirCT-wirf<«wi 
1. ACQUISITION OP RIGHT— 

(o) PbbSONB bt VHOK RiQHT mat bb A0QVIB19 
^continued. 

Tenant holding a term under a farming 
lease — continued, 

holding a term under a fanning lease of land which 
he might sub-let is not a ryot, and therefore did 
not by twelve years' occupation acquire a right of 
occupancy under Act X of lH59. section 6. H nuKiSH 
Chundeb Koondoo V. Albxaedbb . Harsh., 479 

9 , Middleman.— suh.letimg, 

—Act X of 1859, 8. fi.— The mere fact of a party 
sub-letting did not make him a middleman ex- 
cluded from the privileges of section G, Act X 
of 1859. The real question for trial is whether 
he was or was not a ryot, or one who held land under 
cultivation by himself or others who took for him 
under his supervision as a superior cultivator; or 
whether he was a middleman liecause he really did 
not cultivate in the sense of section G, but was a 
general leaseholder or a speculator in land rent. 
Kam Mungdl Ghobe v, Lukhekeabaik Shaha 

[1 W. R., 71 

10, Sub-tenant of cultivating 

ryot, — A sub- tenant of a cultivating ryot cannot 
acquire a right of occupancy. Ketal Gain i». N addb 
Mibtbbb , , , , 6 W, R., 168 

11 , — - - Sub-lessee from occupancy 

ryot,— ‘Act X of 1859, s. 6 , — A sub-lessee from a 
ryot liaving a right of oc<;upancy could gain no right 
of occupancy for himself under section 6, Act X of 
1859. GILUOBB V. SUBBESBUBBE DOSBBB 

[W. R., 1864, Act X, 72 

Nil Komul Ssin v, Dakebh Shaikh 

[16 W. 469 

UNNOrOOBNA Dosbbe V, Kadha Mohun Pattfo 

[19 W. R., 96 

Haban Chundba Pal r. Mukta Shndabi Chow- 

DHUAIN 

[1 B. L. R., A. a, 81 : 10 W. R., 118 

Contra, Abdool Jubbab v. Kales Chubn Dutt 

[7 W. R.. 81 

liAMDHUN Khan v. Haradhan Pabamahiok 

[8 B. Xi. R., 107, note : 12 W. R., 404 

I 12. Ryot holding over after sub* 

' lease. — Act X of 1859, s, 6 . — A right of occupancy 
under section G, Act X of 1859, conld not be acquired 
by a ryot holding over for more than twelve years 
after the expiration of a sub-lease for a term by a ryot 
having a right of occupancy. Juhmbbuttttkkxbba 
V. Noob Mahomed . W. R., 1864, Act X, 77 

13 . . - ■ Ticcadar. — Obligation on tiooa^ 

dar to restore tenure.- -A ticcadar is TOund to restore 
his holding to the zemindar in the condition in which 
he got it when his lease is over, and cannot acquire 
a right of occupancy under it. Kam Sabuh Sahoo 
V, Vebtag Mahxon . 25 W, R., 654 
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BX0H7 OlF OOCXlFAKCrsr— 

X. ACQUISITION OF 

(a) PlSilSQIffl BIT WHOM RiaHX MAT BB A0QI71BEB 
— continued, 

X 4 , FurchaBers from neem 

howladars. — JSeem howlae, I^ature of . — Tranafer- 
ohle tenure*. — Neem howlas (even though they may 
not comprise the right of holding at a fixed rent), and 
all other such rights of occupancy established by the 
ancient prescription and custom of the country, are 
transferable tenures. Purchasers from neem how- 
ladars are consequently entitled to rights of occu- 
pancy. JUOGUT CHtJKUBtt KOB V. RaMT^AWAIH 
Bhijttaouabjbb ... 1 W. B., 126 

XB, Tenants of temple lands 

at a specifted rent so long as they hold. — 

Occupancy rights. Proof of . — Tenancy from year to 
year. — Pifty years* tenure, — Turakudi. — In a suit 
brought in 1882 by the trustee of a tonijde to eject 
tenants upon notice to quit, tlie tenants jileaded that 
they were entitled to o<reu])y tlie lands p(U’manently. 
and proved that their predecessors had cultivated 
since 1820. In that year a iimchalka had been exe- 
cuted by which ilie tenants, who were therein styled 
purakudis (a term which il(»es not usually denote 
tenants with right of oe(‘upancy), bound tliemselves 
to pay u Hpecified rent so long as they held the lands 
of the temple. Held that the tenants had not ac- 
<piired a right of occupancy, and were merely tenants 
from year to year. Tuiauakaja v. Gnanasamba^- 
XilA. SABBAMAJNYA V. G^A^ASAMUANTI1 A 

[I. li. B., 7 Mad., 374 

Government ryot in Assam. 

X o/ 18/5.9, s. 6*. — A G(>vernmcnt ryot can ac- 
quire a right of oeoupum’y in respect of laiuls culti- 
vated by him under the rent law in force in Assam. 
Konauam Gaonbukah V, Dbatoaram Thak»>ou. 

[I. Ii. B., 0 Calc., 106 ; 7 C. Ii. B., 47 

But PiiAaimiA Narayan Kokr «, Mankoou 
[I. U B., 0 Calc., 330 : 11 C. L. B,, 664 

Farmer of revenue or pro- 
prietary right. — A mere fanner of nnemie or 
proprietary right cannot acquire a iH3nuaneut right of 
o<‘cupancy. KiiisiiaASAMi Pillai v. Vahadaraja. 
VaUABARAJA V. VjfiNtATACUALA PrLI.AI 

1 1. L. B., 6 Mad., 346 

- Zeminda r occupying his own 
lands.— Transfer cf zemindar i. A zomiudur occupy- 
ing his own lands as nij-jote emmot, when the zemin- 
dari passes into other hands, lay claim to them on 
the groutid that he is a ryot with rights of occupancy. 
Bbkb V. 8bbb Kisubn iSih'GE . 16 W. B., 430 

X 9 , Occupant of land rent-free. 

— iisny. Act VZll of ss. 6 and 22. —A party 
who has been in the occupancy of laud without i»ay- 
ing any rent is not entitled to the protection of Bengal 
Act V Ul of 1869, soctiou 6, or of section 22, even 
on the ground of a right to hold the land rent-free. 
KaXiBX Kbisuka Dbb V . Seasuubbb Dasskb 

[26 W. B., 42 


BIGHT OF OCCtnPAMOY-casfiwsed. 

1. ACQUISITION OF RIGHT— confinserf. 

(«) Pbbsoi^s by whom Right may bs aoquibb© 

-—continued. 

20. Assignee of aemindar.— 

Act X of 1S59, s, 6 . — A person occupying land mere- 
ly as the assignee of the zemindar and cultivating 
because of the opportunity thus afforded, cannot, 
under colour of that character, acijuire the rights ad- 
verse to the zemindar or claim the benefit of Act X of 
1 859, section 6. WooM ANATH Te waree V. K oonbun 
Tewaree 10 W. B,, 177 

21. Person holding as ryot and 

as farming tenant,— Assignee of landlord's in- 
terest. — Where a person holding land at first as a ryot, 
subsequently obtained a farming lease of it, and thus 
became assignee of the landlord’s interests, he was held 
at the exj[)iration of the lease not to have acquired an 
occupancy right. Wht.Te a ryoti intere.st co-exists 
with a farming lease, the ryoti inhsrest remains un- 
changed in character during the currency of the lease. 
Savi V. PnucuANUN Roy . . 25 W. R., 603 

22. Possession as servant.— 

X of JSfiiK s. 6. — Pos.ctession loithout payment of 
rent. — Mere possession for twelve years in the capacity 
of a servant did not create a right of (>ecu})ancy under 
section 6, Aet X of 1859 : rent must be sliown to have 
been paid so as to make the occu])ier a ryot. WooMA 
Moyee Bubmonya V. Bokoo Bbuara 

[13 W. B., 333 

23. Heir to tenant-at-wilL— A 

person cannot claim a right of occupancy as heir of 
a leuaiit-at-will. BTraiiEEitoouDEEN r Dal CnnNn 

[3 Agra, 236 

24. Firm, Members ot.-Trans- 

missionof rights in Jirm to changing memhers of it . — 
A firm of capitalists taking a lease of lands from a 
zemindar, and iransmittiiig their rights to the chang- 
ing members of the tiiin, cannot, by any length of 
occupation, acquire occupancy rights under ection 6 
of Act X of 1859, or Bengal Act VI 11 of 1869. Rai 
Komul DoBbEE V. Laldlky 

[I. Im B., 4 Calc., 067 

26, Indigo concern. — Poire r to ac- 

quire right of occupancy. — Corporation. — An “ Indi- 
go Gonceru” or “ Firm” has no corporate or legal ex- 
istence so far as the question of a right of oc,cupancy 
is concerned, which can only he recognised in par- 
ticular individuals. Cannan v. Kylash Chunder 
Roy Chowohry . . .25 W. B., 117 

26, Partnership hold- 

ing a cultioating lease. — indego concern as a cul- 
tivating ryot. — Bong. Act Vi 11 of 1869, s. 6 . — A 
firm owning an indigo concern, and carrying on the 
manufacture of indigo, took, in the collective names 
of Robert Watson & Co., a cultivating lease of certain 
lands which they held continuously for more than 
twelve years ; cultivation of these lauds being carried 
out by the servants of the firm, and also by sub-tenants. 
Held that the lease must be taken to In; a lease to 
the individuals who were at the time of the grant 
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BIQHT OF 

1. ACQUISITION OP mORT^oontinued. 

(tt) Pbbsoks bx whom Right max bb acquibeb 
— continued* 

Indigo QoncerxL-— continued* 

mexabers of the firm, and that uudnr the circum- 
stances of the particular case they had obtained an 
occupancy right. Whether a right of occu- 

pancy could have been obtained in this case if the 
whole of the original grantees had died, either before 
the completion of the twelve years of occupation, or 
after acquiring a right of occupancy ; or if it a)uld 
be obtained, whether such right could, according to 
the custom of the locality, be transferred to persons 
subsequently admitted as members of the firm. The 
test of a ryoti lease is, whether the lease has been 
originally granted for the purpose of cultivation, and 
if it has been so granted, it is none the less s. ryoti 
lease, though the lessee may happen subsequently to 
sub-let. Laiblbx v. Goue Gobind Sabkae 

[I. li. R., 11 Calc., 601 

(6) Subject of Acquisition. 

27 . Ijand to which addition has 

been msde.-^y^ftditwn creating fresh tenure of 
whole . — Lund which is held as one tenure is either 
subject to a right of occupancy as a whole, or it is 
not subject to any right of occupancy as to any part 
of it. if the whole hind baa been held for more than 
tw^elve years, then the tonuiit has a riglit of occujiancy; 
but if within twelve yeurK the tenant has been allowed 
to take possession of fresh lauds, and such addition 
was intended to create a fresh tenure, then as i tigardB 
the whole a right of oc<‘upan<‘y has not been ac- 
quired, although a jiortion has been held for more 
than twelve years. Amae Chand Lahata d. Buk- 
BITEB PXEKAE . . . .22 W. R,, 228 


28. Land of which cultivation is 

changed. — Nature of right of occupaneg. -En- 
hancement, JLiahilUg to. — Landlord and tenant . — 
The statutory right of occupaiiey under Bengal Act 
VI 11 of 1W69 cannot be extended so as to rnuke it in- 
clude complete dominion over the land, subject only to 
the payment of a rent liable to enhanceimuit. The 
landlord is still entitled to ini^ist that the Isiid shall bo 
used for the purposes for which it was granted ; and 
although the Coutt in such cases will be dipossed to 
place a liberal interpretation on the rights of the 
tenant, it will not sanction a complete change in the 
mode of enjoyment. Lal Sahoo v. Leo Naeatn 
Singh . I. L. R„ 8 Calc., 761 : 2 C. L. B., 294 

29. Land held for agricultural 

purposes. — Act X of 1859, s. 6. — Dwelling-home, 
Occupation of land for. — The occupation intended to 
be protected by section G, Act X of 1859, was occujia- 
tion of land subject to agricultural or horticultural 
cultivation, and used for purposes incidental thereto, 
and did not include occupation, the main object of 
which is the dw'elling-house itself, and where the 
cultivation of the soil, if any there l)e, is entirely 
subordinate thereto. Kalbb Kisben Biswas v. 
Janbbb 8 W. R., 260 


BIGHT OF OOCirPANCY--<j«ii«iMis^. 
1. ACQUISITION OF RlOm^ontinued. 
(5) Subject of AcQuisiTiON--co»ft»M<rd. 


w. — used for habitation 

and cultivation.- Acf x of 1859 , s. 

Act J III of 1869, s, 6 . — The right of occupancy 
acquired by a cultivator under Act X of 1859, or 
Bengal Act VI 11 of 18G9, was as applicable to that 
portion of the land which is used for his habitation 
as for that portion which is cultivated. Mohbbh 
CHUNDBE QUUGOFADHi'A D. BlSHONATH DosS 

[24 W. R., 402 


81 . Land occupied by buildings, 

— Deng. Act VIII of 1869, «. 6 . — The words** culti- 
vated or held” in Bengal Act VI 11 of 18G9, section 
6, have the effect of excluding lands occupied cxclii* 
sivcly by buildings from the right of oecupurcy there 
declared. Mohue Ali Khan v* Ram UurrnN Sbin 

[21 W. E., 400 


S2. — Waste land brought under 

cultivation. — Shikmi cultivation . — that land 
newly broken and brought under cultivation by a 
ryot cannot be received as zemindar’s sfr land, nor 
can the former be held t(' be a mere shikini culti- 
vator incapable of acquiring right of occupancy in 
the land. Jhugeo v. Lautoo Panobt 

[1 Agra, Rev., 82 


33 , ISTij-jote land. — Act X of 1859, 

s. 6 . — A cultivator of nij-jote land could acquire a 
right of occupancy under section G, Act X of 1859, 
when it had not been let under a lease for a term of 
years, or year by year. Gauehahi 8ingh t> Bbhaei 
lU DT . 3 b. Ii. B., Ap., 188 : 12 W. B, 277 


34. Sfnfl. Act Vin 

of 1869, s. G.— The nij jote land referred to in Bengal 
Act VIII of 1809, section G, as land in which a right 
of occu}jancy could not be acquin d, is land whicli is 
the nij-jote of the zemindar, and not I hat whicli is 
merely the nij-jote of a sarbarakar holding under 
the zemindars. OuHOV ChUEN MoiiAeATTUll v. 

IIAWUT . . . 1 C, L. B., 894 


35 , Khamar land. — Land in ponses* 

sion of zemindar. — Land in the possession of the 
zemindar, whether cultivated or un< ultivated, is 
khamar land, and a right of occupancy cannot be 
acquired upon it by a ryot, except under somesjiecial 
arrangement. IlUEisu CnuNOBE Dam v . Gunga 
Uhue Bhupheo . . . . 26 W. 181 

30 , Beng. Act VUX 

of 1869, s. 6. — Where a ryot proves possession for 
upwards of twelve years, the mere fact of his land 
being khamar does not deprive liini of the right of 
occupancy. Before his case can lie brought within 
the exception in Bengal Act VllI of 1889, stiction 6. it 
must be shown whether he has held on a lease for a 
term or year by year. Asheub v. Ram Kishoub 
Ghosb 28 W. R., 288 

37 , Khamat land.—X«n£2 on <?«?- 

piration of lease.— Whera kbamat land is let hy a 
zemindar for a term of years, and upon the expira- 
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BIGHT OF 

J. ACQUISITION OF niGBU-^ontittued. 

(5) StTBJKOT 01 ACQUISITIOH— 

Khamat iemd^oDniinued, 

tion of that term tacitly let to the aame tenant from 
year to year for a lonjj period, the tenant does not 
thereby acquire a right of occupancy. Bhuowah 
Bbaqot e. Jua Mohuk Hoy • 20 W. B., 808 

3Q, gtr land, — N,‘W. P, MeniAet, 

XJJof 18Sif». 8, — Act X of I859t s. 6. — Occupancy 
tenure , — Where land, originally the sir of a proprietor, 
hai been transferred to a mortgagee, and has in his 
hands lost its character of sfr, and has been leased to 
a tenant on the usual conditions of a tenancy, which 
otherwise do not bar the acquisition of a riglit of oc- 
copancy in the land, such a right will be acquired by 
twelve years' occupancy under section 8 of the Rent 
Act, In 1846 P, moitgagod a share in a village, 
together with certain land which was recorded as his 
sir, and which was so described in the deed of 
mortgage. After the mortgage it ceased to be 
recorded as his efr, and was recorded as land hedd by 
tenants in the same way as other lands in the estate. 
In 1857 it was leased to 8,, and in 1863 to IL^ nnd 
from 1863 to 1882 remained in the possession of the 
last- mentioned lessee. In 1882 B. redeemed the 
mortgage, and subsequently brought a suit against 
JET. to establish that the land was his sir, and for pos* 
session of it. Meld by the Full Bench that there 
being nothing in the terms of the inortgage*deed to in- 
dicate that the land was transferred to the mortgagee 
to bt^ held as sir, and the land having ceased to he 
recorded as the sir of the proprietor, and not having 
been leas<^d as the sir of the lessor, it had not retain-' 
ed its character as sfr when the defendant's tenancy 
commenced, so as to prevent him from acquiring a 
right of occupancy therein under the provisions of 
section 8 of the Kent Act. Per Mahmood, J., that 
there is nothing in the law to prevent a scmiiidar 
from relinquishing has rights in sir land and ixinvert- 
iiig it into land held by ordinary tenants ; that the 
mortgage-deed of 1846 showed that the sir right in 
tlie land in suit had liecn relinquished by the 
mortgagor ,* and that the sir land once relinquished 
by the zemindar ceases to have that character, and 
cannot prevent the accrual of the occupancy right 
within the meaning either of section 6 of Act X of 
1859 or of section 8 of Act XII of 1881. Habfal 
Singh v, Bal Oobind . 1. Tm B„ 7 All,, 586 

39 , Holding oommenoed under 

a inortgagee.--^c^ X of 1859, s. 6.— Holdings 
which have commenced or continued uuder a mort- 
gagee in possession were not within any exception to 
Hie general rule contained in section 6 of Act X of 
1859, that a ryot who has held or cultivated a holding 
for twelve years is entitled to a right of occupancy 
therein. Hbbroo v. IIhohbb 

[2 K. W„ 129: 8. O. Agra, F, B., Ed. 1874, 

204 

40. I«and held as a gprove,— 

Act X if 1859, s, 6. — Kaehikari land , — Land held 
as a grove upon the terms which have been bereto- 
lore customary in this country was not subject to the 


BIGHT OF OOOXTFAHCY-^ii^tiMMMl. 

1, ACQUISITION OP RIGHT— coa<»aa«d, 

(6) Subject or Acquisition— con<t»«6d, 

Land held as a grove— 
provisions of action 6 of Act X of 1859. By an oc- 
cupancy thereof for twelve years no right of occu- 
pancy can accrue. The provisions of section 6 of 
Act X of 1859 were intended to apply to kashtkari 
lands. PiBTUU Eoobmy e. Bhikabee 

[2 H, W., 864 

41. Holding of trees under lease 

of their produce.- X of 1859, s. 6.— I'he pos- 
session of twelve years of the trees in a bagh under 
a lease which only entitled the lessees to the produce 
of the trees, and not to cultivate the land, would not he 
a holding of the land within the meaning of section 
6, Act X of 1859, 80 as to confer upon the lessees a 
right of occupancy in the land. Kookmin Koobb r. 
Bukshbe 5 N. W,, 155 

42. Bunker tenure.— X of 

1859, ». 6. — Meld that plaintiffs, as holders of a 
lease from the proprietor which gave them the right 
of cutting grass and other spontaneous prmluce of 
the lands, did not, merely by reason of lengthened 
enjoyment, acquire any right of occupancy in respect 
to such holding, that the tenure under which they 
claimed to hold was not a holding of land within the 
meaning of section 6, Act X of 1859, and they must, 
in the absence of an express condition otherwise 
determining the period of lease, held to be ten- 
ants-at-will holding year by year at the pleasure of 
the landlord. Goob Dial v. Kambut 

[Agra, F. B., 15 : Ed. 1874, 11 

43. Laud let for graaing cattle. 

— 8emhle,'—A riglit of occupancy can be gained in 
land let for the purposes of grazing cattle or horses. 
Fitzpateick V, Wallace 

[2 B. L. B., A. C., 317 : 11 W. B., 231 

44^ Tank producing water- 

nuts. — Growth of plant not spontaneous but from 
cultivation. — In the land in suit (a tank), producing 
water-nuts, which do not grow spontaneously, but 
arc the result of sowing or planting, a right of occu- 
pancy can bo acquired. Moolghanu t>. Chrbtbrb 
[1 E. W„ 175 : Ed. 1873, 264 

46. Tank not appurtenant to 

land, — Beng, Reg, XIX of 1793, — A right of occu- 
paucy in land includes the same right in respect 
of a tank appurtenant to the land ; but a riglit of oc- 
cupancy cannot be acquired in a tank with only so 
much land as is necessary for the banks, and the lease 
of such tank is terminable on the sale of the lessee's 
tenure for arrears of rent, the purchaser under Kegn- 
latlon XIX of 1793 receiving the tenure free of 
encumbrances. Nidhi Ebishna Bose v. Ram D/iss 
Sein 20 W. B., 341 

46. Act X of 1859, 

9. 6.— The provisions of Act X of 1859, with respect 
to act^uiring a right of occupancy, did not apply to a 
tank which was not shown to form part of any 



( 6188 ) 


BiaSST OF CASES. 


( 6186 ) 


BIGHT OF OCCOTANCY--«m<tii««(i. 

1. ACQUISITiON OF RIGHT— conWnned. 

(&) Subject oe Acquisition— 

Tank not appurtenant to \Bjx.6,^eonUnued, 

grant of land, nor to be appurtenant to any land. 
llBU JELYA O. GoPAL CHANDBA ChOWUHBT 

[18 B. Ii. B., 428, note : 18 W. B., 200 

47 . Bight of fishery.— JaliErur no^ 

appiirtehant to jote , — Where a Jotedar had exercised 
rights of fishery over two julkurs for more than 
twelve years, not as the owner of the jote (with which 
the julkurs were not connected), but as a tenant 
under a landlortl , — Held that such possession did not 
confer upon him a right of occupancy. Sham 
Nabain Chowdhby V, COUBT OP Wabds 

[28 W. B., 432 

48. '■ ' Julkur, — The 

right of occupancy which accrues to tenants who 
have occupied or cultivated land for twelve years or 
upwards, does not arise in respect of the right called 
julkur or fishery. That is a right which may be let out 
by ijaradars under the landlord, and may be enjoyed 
under them so long as their ijara continues, but 
is liable to be determined at the expiration of the 
ijara. Jugoobukdhoo Shaha v. Pbomothonath 
Roy . . . . I. Ii. B., 4 Calc., 767 

The lessee of a julkur cannot acquire any right of 
occupancy. BoIiLYE Sateb «. Akbam Ally 

[I. I*. B., 4 Calc., 961 

Woomakant Sieoab u. Gopal Singh 

[2 W. B.,ActX,10 

49. liandfi held on service 

tenure. — Semble, — No rights of occupancy accrue in 
lands held under a service tenure, Hukbogobind 
Kaha o. Kambutno Dby . I. li. B., 4 Calc,. 67 

50. Iiand in Assam.— Jef X of 

1859. — Ejectment^ Suit for. — Eer Mitteb and 
White, JJ. (MaOPHERSON, J., dissenting). — Act X 
of 1859 does not apply to lands situated in the Assam 
valley district. In a suit brought to eject a tenant 
of certain land situated in Assam, on the ground that 
he was a trespasser, where it was shown that ho had 
hold the land direct from the Goveniment for a con- 
siderable time, and that the land had been made over 
during his tenancy to the plaintiff in oxchaugo for 
certain other lands made over to the Government, and 
where the tenant claimed to have acquired a right of 
occupancy under Act X of 1859, and not to be liable 
to ejectment in the manner sought for , — Held per 
Mitteb and White, JJ., that as that Act did not 
apply to lands situated in Assam, no such right could 
be claimed; and the suit lieing properly framed, the 
plaintifP was entitled to the relief he asked for. 
Pbasibha Nabayan Koeb 9 . Man Kooh 

[1. Ii. B., 9 Calc., 880 ; 11 C. B., 654 

But see Konabam Gaokbubah e* Dhatoabah 
Thaeoob 

[I. L. B., 6 Calc., 196: 7 C, L. B., 47 


BIGHT OF OOCUFANOY-cce^eW. 

1. ACQUISITION OP RIGHT— ooE^titiwd. 

(c) Mode op Acquisition. 

61 . ^ Nature of right— inSe* 

pendent of wish of zemindar or mortgagee. — Acquiei* 
tion under usufructuary Eiorfyaye.— The right of occu* 
pancy conferred by the Legislature upon cultivators of 
more than twelve years' standing is a right wholly 
independent of the wishes either of the zemindar or 
his mortgagee in possession, and when a cultivator 
acquires such a right, it cannot be taken as in the 
nature of a grant from either of them. The right of 
occupancy may thus be acquired during the currency 
of a usufructuary mortgage and during the period of 
the mortgagee’s possession of the zemindari rights, 
and the zemindar upon redeeming the mortgage can- 
not disturb the possession of such occupancy tenants 
on the ground that, when he mortgaged the zemin- 
dari, it was free of such occupancy tenures. Heeroo 
v. JJhoree, 2 H. JF., 129, referi’ed to. Habpal Singh 
V, Bal Gobind . I. Ii. B., 7 AIL, 586 

62 . — I Conditions necessary for 

acquisition. — Non-payment of rent. — Heng. Act 
VIII of 1869, ss. 6, 22, and 62.' — Two conditions only 
are necessary for the acquiring of a right of occupan- 
cy,— tn'*., (1), the cultivation or holding of land for a 
period of twelve years ; and (2), tliat the person hold- 
ing or cultivating the land should he a ryot. The 
essential conditions of section 6, Bengal Act VTII of 
1869, are fulftlled without showing the payment of 
rent, that only being a condition necessary for the 
maintaining of the right when created. In a suit 
brought to evict a tenant who had been in possession 
of certain land for a longer period than twelve years, 
when it was shown that rent had not been paij, and 
notice to quit had been given,— HsW that a right 
of occupancy had been acquired, and that the ryot 
had the power to prevent forfeiture under the provi- 

i sions of section 52, Bengal Act VllI of 1869. 
Nabain Roy v. Opnit Missbb 

[L Ii. B., 9 Calc., 304; 11 C. Ii. B., 417 

63 . Holdl]^ and cultivating fbr 

twelve years. — Acquisition previous to Sent Act, 
1859. — Aft<*r the permanent sottleincnt and before 
Act X of 1869 a right of occupancy was not acquired 
by a ryot merely by holding or cultivating land for a 
period of twelve years. When there is no contract, 
and the Statute of Limitation does not apply, the ryot 
cannot, by occupying and cultivating, become the 
proprietor of the soil ; neither can he, by occupying 
with the consent of the zemindar, and paying rent for 
the land to him,l)ecorne entitled to the proprietorship 
of the soil, even though he should acquire a right of 
occupancy by virtue of Act X of 1869. ISHORS 
Ghosb V. Hills • . • W. B., F. B., 148 

64 . Holding for twelve years 

partly before and partly after Bent Act— 

X of 1859, s. S . — Ryot. — A holding for twelve years, 
whether wholly before or wholly after, or partly before 
and partly after, the passing of the Rent Act, entitled 
a ryot to a right of occupancy under section 6, Act 
X of 1859. Thakoobanbe Dossbb 9 , Bibhbsbub 
Mooebbjbb 

[B. L. B, Sui». VoL, 202 : 3 W. B., Act X, 20 
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BIGHT OF OOOOTANCY-con^iMjed. 

1. ACQUISITION OF KIG HT-~coii«tn«o4. 

(c) M01>B of ACQCISITION— CO»/4«Med, 

55, Holding imder purchaser of 

permanent transferable interest in land.— 
Ueseroathn of rei>t. — Itelinquiith-ment.-^Any ryot, 
holding under any purchaser of a pernianont transfer- 
able interest in latid, can acquire a right of oecupaiury 
if he fuliil the other conditions required by the law ; 
and the mere fact that a certain rent is reserved year 
by year does not interfere with his riglit, unless 
•omething in his ]K)ttah is fatal to it. But the right 
may be extinguished by a relinquishtneni of the laud. 
BVOBOOBATH SOHAE e. MoKOOND 1)088 

[26 W. R., 213 

50, Possession for twenty years 

under mirasi lease.— JC of 1869, 

When possession for twenty years, as on a mirasi 
lease, is found, the right of occupancy is inherent 
under the lease and under section <>, Act X of 1859. 
Goubbb Kawt Banbbjeb V. GoLrcK Chundke 

[4 W. B., Act X, 40 

57, Occupation for twelve years 

under lease. — tSuU for abatement of rent. — A 
rigl»t of occupancy may be ac(iuired by a ryot holding 
lands for more tlian twelve years under a pottah, and 
bo is there f()r<? entitled to sue for abalomont of rent. 
Sham Lall Saiioo c. Hadx Bunjaba 

[2 Hay, 522 

53, Occupation by virtue of 

lease for term of years. - AH X of 2859, s, 6.— 
A right of occupancy could not be acqiiin*d by occu- 
pation for twelve years under section 6, Act X of 1859, 
when such occupation has been by virtue of a lease 
granting a term of years, and during the whole or 
part of such oeeupati<m the term Imd not expired. 
Hufiiitsn CiJPNDKB Koobdoo v. Alkxandkr 

[Marsh., 470 

59, Occupation under lease for 

fixed term. — Art X of 1869, a. 6.— While land is 
held under a pottah which defines the perual for 
which the land is to Ih’ held, no right of occupancy 
can aiurrue, although such a right may accrue under 
soetioD 6 in certain eases. SiiADiloo Jha v. 
BHrOWAN CHtNDBR OPAUHIA 

[1 Ind. Jur., N, S., 76 : 6 W, Act X, 17 

00, Holding on after expired 

farming lease.— Aci X of 2859, s, 6.— A right of 
occupancy under section G of Act X of 1859 could not 
be acquired by holding under a farming lease which 
baa expired. Gilmokk i» Srrkmunt HuooMicfi 

[W. K„ 1864. Act X, 77 

01. Holding under customary 

right. — Farmer of revenve. — ihtratlon of tenancy 
how re<jvlate{t,—T\\e principle laid down in Choeka- 
linya Pdlai v. rytheolinya Pundaraeannady, 6 
Aiad., 264, is that where a tenancy rests on contract 
only, tlio duration of the tenancy is regulated by the 
terms of the contract expressed or implied, and 
neither the Rent Act not the Regulations operate to 


RIGHT OF OOCITPAHCY— 

1. ACQUISITION OP BIQKT ^continued, 

(t?) Mode of Acquisition— 

Holding under customary right- coaft- 
nued. 

extend its duration. That decision does not derogate 
from any customary right. Kbishnasamt Pillai 
«. Vabadaeaja. Vabauabaja V. Vmnkatacuala 
PiLiiAi . . I. X«. R., 6 Mad., 345 

02, Holding as ijaradars during 

lease. — Contract for renewal of lease. — Beng. Aot 
VIII of 2859, and Act X of 1859, s. 6.— By the 
terms of an ijara (18G5) the defendants were entitled 
at the end of a term of five years to a renewal of 
their lease of the chur land in dispute, at a rent to be 
fixed according to the measurement of the land to be 
made at that time and to the productive powers of 
the land. Three years after the expiration of the 
said term a notice was served on the defendants to 
come to a new settlement with the plaintiff, and in 
1874 the plaintiff sued to recover possession. The 
defendants claimed a right of occupancy aiujuired 
under Bengal Act V 1 1 1 of 1 869 or under Act X of 1859* 
Meld that the defendants' holding as ijaradars prior 
to ami during the lease of 1865 did not create in them 
a right of occupancy, and that the plaintiff had a 
right to turn the d( 3 fendimt 8 out of possession at the 
expiration of the term of five years, except so far as 
that right was qualified by the stipulation for a 
renewal; that the defendants, at the expiration of 
that lease, had an eipiitable right to a renewal not 
exceeding five years, according to the stipulations in 
the agreement ; but that it was too late to rely upon 
their title to a renewal which, if it had been gramod, 
would now have expired. Jabdinb, Skin neb, & Co., 
V, Sabut Sdondaki Dbbi 

[L. B., 6 I. A., 164: 3 C. L. B., 140 

00, Holding on payment of rent 

in kind, — Goozasta tenure . — A Idiouli tenure may be 
a goozasta tenure ; and a ryot who pays rent in kind 
and is in possession of, or cultivates, land for a period 
of twelve years, has a right of occupancy in the land 
so held or cultivated by him so long as lie pays the 
rent in kind for the same. Jctto Moab v. Bas* 
MurrEK Kooeb . . .15 W. B., 470 

64. Holding as bhagdari ten- 

ure, — Act A' of 1859, s. (?. —Ordinarily a holding 
under a hhugdari tenure {i.e., upon a rent consisting 
of a portion of the produce) would establish a riudit 
of occupancy under section 6, Act X of 1859. 

Mookebjbb V. Bibessub Baneujre 

[6 W. R., Act X, 17 

65. Holding for long period. — 

Taymenf of rent to one of several proprietors . — Act 
X of 1859, s. 6 . — A holding for twelve years under 
one of several proprietors gave a right of occupancy 
under section 6, Act X of 1859, provided the tenant 
had paid the rent, which payment he may, in the 
absence of fraud, make to any one of the co-proprie- 
tors whom he chooses. Mookxakeshee Oosseb r. 
Kotlash Ohundeb Mittbb . 7 W. B„ 403 
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RIGHT OP OOCUPANCY--floii<i»««<?. 

1. ACQUISITION OF RlGHl'— 

(c) Mode of Acquisition— 

Holding tinder permisBive 

possesBion .— Jient Aci, 1S69, s. 6.— Mere 
posKessiDii of a permissive cliaraoter and without any 
ri^dit cannot confer a right of oocujmncy. Mohub 
Ali Khan v. Ram Ruttun Sein . aiW.E^400 

67.-- ; Act X of 1859,!. 

6. — During the y>laintift*8 absence on impriaomnent 
and transportation, the defendant took possession of 
land whieli previously belonged to him as a tenant, 
and the landlord allowed the defendant to hold as his 
tenant. He held possesKion for more than twelve 
years. Mefd, under section 6, Act X of 1K59, the 
plaintiff acquired a right of occupancy against the 
landlord. Domun v, Suditnkoolau 

[1 B. Ii. R„ S. N., 26 ; 10 W. B., 263 

es, Possesaion as Intruder.— 

JRiffht of intruder to hold house of absconding rgot. 
— Ueid that the dcfi'udant, having failed to prove his 
right of possession to the honse of an absconding 
ryot, cither l)y sale or mortgage, was an intruder 
upon the Indding of such ryot, and did not, by making 
additioiiMor alterations, ac(juire any right against the 
zemindar wIjo was not shown to have assented to such 
additions or alterations. Kundhyee v. Zuman 
Kuan 1 Agra, 9 

09, PoBseBsion obtained by 

fraud. — AH jl" of JAVljy, s. 6'.— l*os8ession obtained 
and eontirnied by fraud was not ]> 08 session within the 
meaning of Act X of .1859, B<*<'tioii U, so ns to give it 
right of occupancy. Khoobunjuy Achar.tee v. Ram 
Nakain CiiowHHKY . . .9 W, R., 449 

70. PoBsession and payment of 

rent to party without title.™ .4c/ X of JH59, s. 
b'.— l’lic mere fact that the person to whom he for 
some years paid rent had no title could not prevent 
his count ing those years towards a right of occujMwtcy 
under Act X of 1859. Ameeb Hosskin v Subo 
SuuAB 19 W. R., 338 

71 , Occupying and cultivating 

land under person with no title. — Nature of 
ryoVs riijhl , — A ryot occupying and cultivating land 
for more than twelve years under a landlord who has 
no title to the land, nevertheless acipiires a right of 
occupancy. The right is not one conferred by any 
lessor, it is a right which, by virtue of the law, 
grows up in the ryot from tlie mere circumstance of 
cnlti\'ating the land for twelv<} years or uj)wards and 
I)aying rent due thereon ZooLFUN I3 ibe£ v. 
KaPUICA PkOSONKO (hlUNPEB 

[I. Ii, R„ 3 Calc., 660: 1 C. Ii. B., 388 

72. NTecessity of continuous 

possession. — To enable a tenant to acquire a right 
of oecujwincy, the twelve years* possession must lw‘ 
continuous. Debia v. Biiij Lap . 3 If. W., 60 

73 , PoBsession under lease con- 

taining proviso for re-entry.— j&ewy. Act 
VIZI oj 1669, s, 7. — Stipulation to negative right* — 


BIGHT OP OCCTTPANCY- 

1. ACQUISITION OF RIG 

(c) Mope of Acquisition— co»/ta««rd. 

Possession under lease containing pro- 
viso for re-entry — continued* 

Where a lease contained a provision to the effect that, 
at the expiration of the term, the landlord should be 
1 at liberty to enter into a settlement with any one he 
pleased, and so ]»ut an mid to the lessee’s tenure, and 
the landlord notwithstanding alloweil the tenant to 
continue his occupation, paying rent as bef orc^—ife/d 
that, under the eirciimstanees, there was nothing in 
the stipulation itself which operated to negative or 
destroy the tenant’s right of occupancy. Ebaput- 
OOLLAH V* Mahomep Ali . • 26 W. B., 114 

74, Jieng, Act VIIX 

of 1669 ^ s* 6 . — 'Effect of such proviso on aegmsi^ 
tion of right. —The mere ftmt of a lea.se ladrig granted 
for a particular term, even where there is an express 
provision for re-entry by the li'ssor, does not prevent 
the accrual of an occupancy right under section G of 
Rengal Act VI 11 of 18(>9 to a ryot who continuously 
occupies for more than twelve years, nor is a right of 
occupancy already acquired d(iHtroy4*d by a grant of 
such a leiisc. Mukhtab Hahapub v. Rkojuaj 
S iNGU CUUWPHHY . . . 9 C. L. B., 143 

75 , Computation of time ueoes- 

sary for right. — Period during which land is held 
under tease. — Ordinarily the period during which 
lands Hr(‘ held under a poitali or lease is not to be 
exiduded from the. eompntation of the time necessary 
to give t/o the ryot a right of occupancy Hooba 
Khan t>, Munbub Alt . . . 8 H. W., 37 

76 , N.^W. P. 

Rent Act, XVII I of 1673, s. 8. — Holding under 
a Icuse. — Deduction of time lease was running.^ 
In H suit in whitdi tlie matter in dispute was whether 
the plaintiff was entitled to eject the di'fendauts 
from their holding on the ground of their not holding 
a right of occupau(;y, and having retained possession 
of the holding wrongfully after tin' expiry of the 
terms of a lease granteil to their father, the lower 
Courts were bound at the time of (h'ciding the case 
]»y the provisions of section 8 of the North Western 
Provinces lient Act, and should have excluded from 
the calculation of the p»*riod necessary for acquiring 
a right of occupancy the term of the lesse under 
which the occupancy coiiunciiced, Rapitacakshad 
E iNOH V. Balmukand Ojha . 7 N, W., 318 

77, - — — Jofedari right 

under expired i jara. — Act X of 1859, ss* 6 and 7.— 
Express slipululion. — Per Mitteh, *7 —The expira- 
tion of the lease of the ijaradar nndi*r whom the ryot’s 
posHcssion umler a jot(‘<lari right commenced cannot 
affect the application of section fi of Act X of 1859. 
A tacit understanding thst the ijaradar should give 
up po8H<*ssif»n on the c'xpiry of his lease is not an 
express stipulation witiiin the im*aning of section 7. 

Whether such an understanding Ijetween 
the zemindar’s predecessors and the ijarcular can 
affect the ryot, GoLAM Pan^a o. Hubbibh Chunueb 
Ghobb 17 W, R., 662 
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BIOH*P OF OOOXrPANCY’^eontinwid. 

1. ACQUISITION OF UlQHT-^coniinued. 

(e) Mods op Acquibitioit— 

Computation of time neoesBary for right 

— continued, 

• 78. Cultivating ryot 

under eeverai leases^ each for a epecific term, — ActX 
of 1869, se, 6 and 7,^JSeng, Act VIII of 1869, es, 6 
and 7, — A ryot who has held or cultivated a piece of 
land continuously for more than twelve years, but 
under several written leases or pottahs, each for a 
specific term of years, is entitled to claim a right of 
occupancy in that land, unless there is in the pottah 
an express stipulation contrary thereto, SuBO Pbo- 
XABH Mibbek V, Hah Sauot Sikoii 

(8 B. I-. B„ F. B., 106 : 17 W. B„ 02 

Khajttbaneissa Bbouh t). Ahmed Heza 

[8 B. 1m. B., 100, note : 11 W. B., 88 

SlKOH V. Munsub Raoot 

[26 W. B., 156 

Contra, Damunhlla Sibkab v. Mamvdi Nashio 

[8 B. Ii. B., A. C„ 178 ; U W. B., 660 

KEBHL MAHTOH 0. SUNHOO 

[6W.B., ActX, 80 

79, Holding under 

leasee,— ^Act X of 1859, e, 6,—Beng, Act VIII of 
1869, e, 6, — Cultivating ryot, — From 1824 to 1832 
the defendant held certain lands as cultivator : from 
that year to 1839 he oV>tained a lease from the zemin- 
dar of the village in which the lands were situate ; 
from 1839 to 1843 he continued to hold these lauds as 
cultivator; from that time to lB(i2 he again obtained 
a lease of the village, retaining those lands in his own 
cultivation ; and after the expiry of the lease he con- 
rinued to cultivate the lands, lu a suit by tho 
zemindar for possession, on the gniund that the de- 
fendant was holding over after the expiry of his lease, 
—Held that the defendant had acquired a right of 
occupancy under section 6, Act X of 1859. Mu- 
KAVm liAL Dubbi V, Cbowdy 

[8 B. Xm. B., Ap„ 85 

S. C. Mokoohdy Lall Doobby r. Cbowdy 

[17 W. B,, 274 

80. Act X of 1859, e. 

'Getting aside pottah as not’d.— Even if n ryot’s 

pottah be declared by a Court t^) he null and voici, his 
title to the occupancy right laid down in section 6, 
Act X of 1859, was nut afiecttMl, provided he had hold 
or cultivated continuously for a period of twelve 
years. Shib Nath Hoy ». Watsok & Co. 

[8 W. B., 374 

81, — — ' '■ Occupation or 

euUivation by trespa8ser,^Oecupntion as a trespas- 
ser, or cultivation by a trespasser, could not confer a 
right under Act X of 1859, and could not be taken into 
accouiU in considering whether such trespasser had 
occupied as a ryot for twelve years. Fbbh Bux 
«, Mbahjah , . W. B, F, B., 140 

Ohoiam Hydbb 0 . PooBNO Chukdbb Hoy 

t8W.B.,ActX,147 


BIQHT OF 

1, ACQUISITION OF HIQHT— continued. 

(e) Mode op Aoc^uisition— oon^sMiesd. 

Computation of time neoessary for right 

— continued, 

32. , Confiscation of 

zemindar* 8 rights, — Interruption of growth of right, 
— Confiscation of the zemindar’s rights, under Act 
XXV of 1857, will not operate to interrupt the 
growth of a right of occupancy claimed by a tenant. 
Shsobaj SiNOH V, Leggb . . 8 Agra, 298 

88, Interruption of 

possession during acquisition of right.— Ixx a suit by 
a zemindar for ejectment, where the ryot pleads con- 
tinuous occupancy for twelve years, and it is found 
that the ryot Avas evicted during that period but got 
back into possession, if the eviction were wrongful, 
it would not be such an interruption of possession as 
I would prevent the ryot from acquiring a right of 
occupancy. But it would lie with the ryot to show 
that the eviction was wrongful. Mahomed Gazeb 
Chowdhby V. Noob Mahombd . 24 W. B., 824 

Reversing decision of Biboh, J., in S. C. 

[24 W. B., 824, note 

84. Application for 

ejectment. Time when pending, — Act X of 1859, s. 
25. — An application under section 25, Act X of 1859, 
for the assistance of the Collector iq ejecting a ryot 
was not of the nature of a suit, so as to cause a term of 
occupancy to cease to run ; and if the ryot, in spite of 
the zemindar’s efforts to eject him, nevertheless con* 
tinned in cultivatory possession and paid rent, be was 
entitled to count the time towards the twelve years 
required to found ii right of occupancy. Mahombd 
Shah v, Ubgub Hosbbin . . 6 K. W., 151 

86. - — — JSxcluaion of pe~ 

riod when tenure is in dispute. — In computing tho 
period of twelve years* holding which creates a 
right of occupancy, all such time during which the 
land was subject to litigation should be excluded, 
Naipal Singh v. Ram Nabaik . 2 Agra, 93 

80. Act X of 1859, 

s, 6,— Change of farmers , — A right of occupancy 
under section 6, Act X of 1859, was not affected by a 
mere change in the farmers. Sheo Churn Singh a. 
Qoba Chand Guosb . 8 W. B., Act X, 126 

87. — Continuous oc- 

cupafion, — Alluvial land. — N.-W, P, Rent Act, 
XVI II of 1873, 8. 8 . — Occupancy ^tenant. — A ten- 
ant who has occupied or cultivated alluvial land, 
whenever such laud was capable of occupation or 
cultivation, for twelve years, acquires by such occu- 
pation or cultivation a right of occupancy in such 
land. Lachman Prasad v, Bal Singh 

[l.Ii.B.,4 A1L,167 

88. Custom of dis- 

trict,— Oothundi tenures.— Effect of non-payment of 
rent for time when land not culturable,— Where by 
the custom of a particular locality rent was not pay- 
able when the land was not culturable, and the ryot 
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RIGHT OF OOCUPAHCY— 

1. ACQUISITION or lUaHT—ranWnitet/. 

(c) Mods of Acquisition — continued. 

Computation of time necessary for 

— continued, 

}>aid rent only for the iwriod that )ic could cultivate, 
he would still come within the meaninjr of the provi- 
sion of the law which declares that a ryot wdio holds 
or occupies land for a period of twelve years has 
a rifS'ht to occupy the land so long as he pays the rent 
due tliereuiKm. Pbemanund Ghose v, Shoorkn- 
DRONATH Koy . . , .20 W, R., 329 

80, Successive occu- 

pants, — Act X of JS59, 8. 6. — Occupancy by in- 
heritance. — Under section 0, Act X of 1859, it is 
only when occupancy is inherited that the occuimncy 
of the predecessor is considered as the occupancy 
of the tenant in possession. WatsoN A Co. v, Shu- 
EUT SOOEBUREE Dbbia . . 7 W. R., 896 

Khkbodk Chundee Hot v. Gokdow 

[23 W. B., 237 

90. Successive occu- 

pants. — Act Xof J869, 8, 6 . — Occupanejf iy inherit- 
ance . — A holding hy a ryot and his father before him 
for many years constitutes a right of occupancy 
u'liich will prevent ejci’tiTieiit hy the zemindar except 
in due course of law. NiM CUARB IloEOOAH v. 

Mooeaekk Mundcl . , ,8 W, R., 127 

91. Occupancy by in- 

heritance.— Occupation by ryot as malik. — Itent 
Act {Benff. Act V III of 1869), s. 0 . — It is only the 
holding of the father or other person from whom 
a ryot inherit s that ean he deemed to be the bolding 
of the ryot ivithin the meaning of section (J of the 
Kent Act, Occupation by the predecessor in title is 
not such an occupation as will create in the holder of 
laud any right of occupancy. Nor can the period 
during which the occupant of land is in possession as 
malik he imduded in considering wdiethcr ho has 
a<iquircd a right of occu])ancy; such a right must 
he ac<|uired against somebody, and cannot bt? acquired 
by a man against himself. Lal Bauabooe SiNCt-H 
V. Solano 

[I. li. R., 10 Calc., 46 : 12 C. L. R., 639 

92. — Occupancy by in- 

heritance. — Succession to occupawy right. — Acquisi- 
tion of i^ght by continuing holding. — Where the 
plaintiff suce^jeded to his uncle’s holdings who hud 
a right of occupancy, and the zemindar permitted him 
for about six years to hold the land without any 
new arrangement, — Held that he w'as entitled to 
recover the land as against the z^^miudar, his occupa- 
tion Ixiing presumed to have been regarded as a 
continuation of the right of occupancy already ac- 
quired. Beijhbookun V. Bhteow Dutt 

[8 Agr«,240 

03, Jtyot succeeding 

hy inheritance though not entitled. — Permissive hold- 
ing for twelve years. — Where the plaintiff, a ryot, was 
allowed to succeed to the holding of his uncle, who 
had a right of oceitpanry, and was allowed by the I 


RIGHT OP OCCirPANCY-*.cott<tjiN«d. 

1. ACQUISITION OP RIGHT— 

(e) Mode op Acquisition— 

Computation of time necessary for right 

— continued. 

zemindar to coiitiniic in tlu* holding for eleven yiinrs, 
—Held that, though the plaintiff was not strictly en- 
titled to siiccee*! by right of inheritance, yoi hej musC 
be taken to have succeeded to the, holding hy the 
consent of the zemindar, and U) have acquired a right 
of occupancy, IIuxkkm-oon-nisa v. Buoobia 

[6 N. W., 23 

94, Occupancy by 

purchase or Unhms the tenant hold a 

transferable tenure, the sale hy him of his jote U) 
another party, without the consent of his landlord, 
does not transfer to the purchaser any right of occu- 
pancy which the latt(*r may have jjossessed, or enable 
the present occupant to plead that the j>eriod of 
his own possession, joined to that of the former ten- 
ant, gives him a presumptive right of occupancy. 
Watson A Co. v. Shueut Soondueee Drbu 

[7 W. R„396 

95 , Transfer of ten- 

ure by consent. — Continuous pos.wssfon. — W)u‘ro 
the zeniindttr consents to the transfer of a tenure f>N>m 
one ryot to another, th»‘ possession of both must 
l>e considered to he continuous, and the right of 
occupancy to date from the time of tluj first holder, 
Hueo Cuundee Goho v. Dunn 

[5 W. R., Act X, 66 

98 , lleceipt qf rent 

hy zemindar. — Purchaser from tenant. — A zemindar 
does not, hy the mere receipt of rent from a purchaser 
from the tenant having a rigl)t of oc,cnpancy, sanc(.ioii 
the sale to the purchaser so as to give, him a right of 
occupancy, Gaue Lal Sieeab v. Hamrhwae Hnu- 
MiE . . . . 6 B, L. B., Ap., 92 

97, Transfer of right. 

— Possession of transferor. — Act X of /AVW, s. G, 
— The possession of tin* vendor could not he added to 
the possession of the purcliaHcrs so as to give the 
latter aright of occn])ancy uinlcr section d, Act X of 
1859. Htdeb Bukhh r. Biiuiundeo Dfb Cowae 
[13 B. L. B., 276, note : 17 W. H., 179 
Tarapeasad Rot v, 8ijrjokanto Achaiwkb 
Chowdurt 

[13 B. Ii. R., 281, note : 16 W. B., 162 

08. — Beng. Act 

of 1869t s. 6. — Joint and afterwards sole possession. 
— The continuous possession for twelve years which is 
the subject of sccthm (i of the rent law of 18G9 must 
be a jKJSsession under one, and the same right. This 
right may Imi in its inception joint with other persons, 
and by the de^alh of co- sharers ultimately become a 
sole right without its contlnuoijg nature being af- 
fected. Forbes p. Ham Lall Biswab 

[22 W. R., 61 

99 . Benq. Act VIJT 

of 1869 1 s. 6 .— A, and B. jointly obtained a pottah of 
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BIGHT OF 

1* lUGUT OF ACQUlSrnON-~oo»imttc4. 

(c) M.OJXX OF Acquisition— ! 

Computation of time ueoeasary for right 

— continued* 

i p*H5ce of land from the zemindar for a period of hvc 
years. Afterwards A* alone obtained a pottah for 
another fKjriod of five years. Upon the expiry of 
tins period, A* held on for two years longer, when he 
was dispossessed by the zemindar. In a suit by A. 
for recovery of (Ktssession on the ground that he had 
acujuired a right of occupancy , — Held that he liad 
not ac()uired a right of occupancy. MAnoMEi> 
CUAMAN 1). ItAMFKABAl) llHAQAT 

[8 B. li. 888 : 22 W. B., 52, note 

XOO. ■ " Presumption that right of 

occupancy exists.— The mere fact of plaintiff 
suing for enluiiuemont iiuplicj* the tenant’s right of 
occupancy, for a tcnant-at-will may he ejected if he 
refuses to pay such rent as tlic landlord demands. 
TAKBAMoNisjb! DossBU It lliujaBaeuu Mozoomi>au 

[1 W. R., 86 

101. — Efifeot of acquisition of 

right.-- IHffht to hold at fixed rates, — A right to 
hold at fixed rates does not necessarily follow a right 
of occupancy. Kaunauain Hingh e. Hubonath Hoy 

[W. B., 1804, Act X, 92 

102 . Interest inland, 

— Pt oprietorship of the soil , — A ryot having a 
nuM'c right of occuiiancy, and not a right to hold at 
a fixed rate of r<»nt, has not such an interest in the 
laud us gives him a right to a shore of the rent. He 
has simply n right to occujiy tin* land in preference 
to any other tenant, so long as he pays a fair and 
equitable rent. A Judge cannot fix the term in suits 
by a landlord for rent or for kabuliats, lis can be 
done in a suit by a ryot having a right of occupancy 
for the delivery of a jKittah. Hitj-s ®. Ibhobb 
Ghgsb .... W, R., F. B., 181 

2. LOSS OR FORFEITURE OP EIGHT. 

108. — Sub-letting, Effect ot--Right 

of suhAessee of occupany ryot , — A ryot with a right 
of (H’cupancy does not, by sub- letting his laud, lose 
his right; but tin* sub-lessw? th<*reby gains no right. 
Kalbb Kisuobb Chattbbjbb V, Ram Cuubn (Shah 

[9 W. R., 844 

Jamir Oazi V, Gonktb Munpuu 

[18 B. L. R., 278, note ; 12 W. R., 110 
Goea Ciiano MusTAFi V. Maban Mohan Sikbab 
[13 B. I*. R„ 279, note : U W. R., 94 
Dwabkanatu MisRKii V, Kakhayb Sirdar 

[16 W. B., 110 

104. Arrangement to pay cer- 

tain rent for fixed term. -- iSurrender of rights hy 
ryoifor enlarged holding, — A tenant with a right of 
occupancy diK's not lose that right merely by making 
an arraugt'inent to pay a certain rent for his holding 
for a certain number of years; but if ho surroiidora 
hsi rights in return for an enlarged bolding his oc- 


BIGHT OF OCeVPANOY-^contimed. 

2. LOSS OR FORFEITURE OF RIGHT-~co«- 

tinned. 

Arrangement to pay certain rent for 
fixed term— con^Lmed. * 

enpancy right will he di 

FooRSUT . . 1 xv. w ., 9i7:'jau« AQid, 144 

105. — Abandonment of land.— 

Khodkast ryot. — The right of occupancy given in sec- 
tion 6, Act X of 1S59, was a right to occupy and hold 
the land. When a ryot leaves his home he ceases to lie 
a khodkast ryot; and if he refuses to come liack and 
cultivate the land when culled upon, the zemindar 
is at lilau'ty to settle the land with others. Haro 
Dabs v. Gobinb Buuttachabjeb 

[8 B. E. B., Ap., 128 

S. C. Hubo Doss ©. Gobinb Bhuttachab.ti;b 

[12 W. R., 304 

Ram Chunbkb Rot Chowbhby v, Hholanath 
Lushkub . . , .22 W. R., 200 

Mahomeb Tumkezoodbeen Mundul v. Lukrke 
Nabain Let Sibcab . . 26 W. B., 104 

106. Ceasing to hold 

or cultivate land. — A mokurrari mirasi pottah was 
granted in 1838 to A,, who was found to have held 
thereunder as a ryot till 1859, when his right, title, 
iiud interest were stdd in execution of a decree and 
purchased by B., and the latter was tu*cepted as 
tenant by and paid rent to the zemindar for nearly 
twelve years. The zemindari being sold in 1871 for 
arrears of Government revenue, was purchased by the 
plaintiff, who gave B. notice to quit, and on his refusal 
brought a suit to eject him. Held that, by ceasing 
himself to hold or cultivate the land, it might lie 
considered that A, liad abandoned his right, or that 
the right had ceased. No right, therefore, remained 
in A. or his heirs such as would prevent the plaintiff 
from ejecting B. Nabenbra Naratan Rot Ciiow- 
BUBT V, ISirAN CHANBBA SBN 

[13 B. Ii. R., F. B., 274 : 22 W. B., 22 

See Htrs v, Monbeboobbebn Ahung 
I [aiW.B.,6 

and ItoNOMALEB Razabab u. Kylash 
Mojoomdab . .24 W, R., 72 

See Hubbehub Mookebjbe «. Joboonatb 
Ghose 7 W. R., 114, 

107. : Failure to pay rent- 

non-payment of rent for long period.— Where 
a ryot with a right of occupancy fails to pay rent even 

! for five years, he does not necessarily forfeit his right, 

I unless he has abandoned his land. Bbojendbo 
! CooMAB Rot Ceowbhbt v, Bunqo Chunbbb 
; Munbul .... 12C. E.R., 389 

I 108. — JSj ectment , — 

I Ahandonmeni of holding. — Beng, Act * III of 
I 1^69, ss, 6 and 22, — When a tenant having a right 
; of occupancy abandons his holding and ceases to 
! |»ay rent for five years, it is not a right constrmHion 
[ of section 22 of Bengal Act VI II of 18G9 to say that 
the landlord may not put another tenant into jKisses* 
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BXaHT OF OOCtrPANCY-co»ft»ii«<i. 

2. LOSS OK FOUFEITUIIE OF RIOHT— con- 
tinued^ 

Failure to pay rent — non-payment of 
rent for long period~ci 7 »itiitt«(i. 

Kion without the fonnality of a suit. Section 6 of 
Kcnpral Act VIII of 1809 expressly limits duration 
of occupancy right by the words “ so long as he 
pays the rent payable on account of the same,” and 
distinct abandonment and cessation to pay rent dis- 
entitle the tenant from enforcing the rights which 
he may have previously enjoyed. QoLA!Ut Ali Mun- 
DtJL V. Golap Soond»by Doss^b 

[I, I*. R„ 8 Calc., 012 : 10 C. I.. R., 

109. Land submerged 

for long period. — Where land held by tenants with 
rights of occupancy was completely submerged for a 
number of years, and during the jwriod of such 
submersion no rent was paid by the tenants, — Held 
that the tenants had, by non-payment of rent during 
the period of submersion, forfeited their rights of 
occ-u{mncy. Hemnath Butt v. Ashgue Sindab 

[I. L. R., 4 Calc., 894 

110. Dispossession . — 

Beng.Act VI IT of 1869, s. 6. — Suit for possession 
of land. — Where a ryot hod been in possession of 
land, but had been dispossessed, and for some years ! 
previous to suit liad failed to pay rent, — Reid that at I 
the time of the institution of a ‘suit for recovery of 
possession he had no subsisting title, and consecpient- 
ly his suit must fail. Hem Chunbba Chowdhabi j 
ij. CitAND Akttnd . . I. Ii. R., 12 Calc., 116 j 

HI: Acquisition of ryot’s bold- 

ing by zemindar, EfTeet of.— Wrongful eviction. 

— Benami purchase. — The right of occupancy is a 
riglit given to a ryot continuing only so long as the 
ryot pays rimt for the land he holds, and though it 
cannot be affected by a wrongful eviction, still, when 
the zemindar acquires the land by purebase and takes 
possession, even in the benami name of a third party, 
seeing that he cannot pay rent to himself, the right is 
gone and cannot suhsecpiently be revived, Radha 
G oBifri) Kokb V. KAEnAL DAs Mukrkjee 

[1. Ii. R., 12 Calc., 82 

112. Setting up adverse title. — • 

Forfeiture of right of occupancy. — Denial of title . — 
Quaere , — Under wbat circumstances may a person 
having a right of occupancy forfeit it by setting up 
an mlverse title ? Uknopooena Dosseb v, Kai>HA 
Mohun Pattbo . . , . 19 W. R., 95 

113. — Fffect of denial 

of title on tenant's rights. — ^hc setting up of a 
hostile title against the zemindar by a tenant under 
a pottab found to be fmudulent, amounts to a dis- 
claimer and forfeiture of all rights of occupancy to 
which the tenant might have been entitled had he 
set up his title under section 6, Act X of 1859. 
Kapib Beg. v. Muddubbam . 2 W. R., Act X, 2 

X 14 , — ^ Assertion of transferable 

right. — Ejectment , — Transfer. — Effect of asserting 
a right to transfer land, by a ryot having a right of 1 

IV 


RIGHT OF OCCtTPANCY-cosfxsiwd!. 

2. LOSS OH FORFEITURE OP RlGHT-^>os- 

tinued. 

Assertion of transterable right-^continued. 
occupancy, who remains in possession.^K ryot 
having a right of occupancy is not liable to eject- 
ment by his superior landlord merely because he has 
assert^ a transferable right in the lands, and sold 
that right to a stranger without giving up posses- 
sion of the land. Narendra Narain Roy Choiodhry 
V. Ishan Chandra Sen, IS B, L. B„ 274 ; and Ma^ 
Chandra Boy Chowdhry v, Bholanaih Luskkkur, 
22 W. R., 200, distinguished. Dwarka Nath Misser 
V, ffurrish Chundra, I. L. R., 4 Cale,,,92Cy, referred 
to. SBIBBTEEDHtlB BlSWAS V. MlTDAN SlUDAB 

[1. Ij, R,, 9 Calc., 648 

115 , Surrender to landlord.— 

Pdttahdar in Madras Presidency. — Transfer hy ten- 
ant. — The tenancy of an ordinary ]>ottahdar in the 
jVfadras Presidency, when projierly created, entitles 
the tenant to the riglit of occupancy for the purpose 
of cultivation, until default in the payment of the 
stipulated rent or siirreinh'r to the landlord in writ- 
ing, and the right of thi^ tenant is assignable as a 
mortgage security. A verbal surrender by llui ten- 
ant te the laiullord after the assignment was known 
to the landlord cannot bi* ridied on as rendering the 
assignment void. Vbneatakamanikb v. Ananpa 
Cbeity .... 5 Mad., 120 

lie, Delay in applying for pot- 

tah from Government, — Occupancy ryot in 
Assam. — An occupancy ryot in Assam does not for- 
feit bis right to a jKittali from Government by not 
applying for it so soon as another who was not in 
possession of the land. Moba Habba v. Dh«w 
llABHA .... 17W.R.,168 

8 . TRANSFER OF RIGHT. 

117 , Hature of right as to trans- 

ferability. — Consent of zemindar to transfer, — 
A right of o<*cupancy is not transferable irrespec- 
tive of the consent or otherwise of the zemindar. 
BUTI SiKGH V. MuBAT SlNClU 

[13 B. Ij. B., 284, 

S. C. Bootee SiifGH v. Moobvt 

[20W.R.,478 

110 , Bight of transferee against 

zemindar. — Comcnl of zemindar.- —K transfer of 
a mere right of occupancy gives no title to the trans- 
feree against the zemindar. Ditbga Sunpabi t», 

^ Chunpiia Sibkab Cuowdrt 

[2 B. L. B., Ap., 37 ; 11 W. R., 162 

Power of transfer.— Coa- 

sent of landlord. — Act X of 1858, s, 6,^Tranrfer‘ 
able tenure. — A tenure not originally transferable 
without the constmt of the landUird does not become 
so merely liecanse the tenant has obtained a right of 
occupancy under section fJ, Act X of 1850. Queere 
per Peacock, C.J. — Whether a right of occupancy 
gained under section C, Act X of 1859, is necessarily 

8 B 4 



( 5W7 ) 


DIGEST OP CASES. 


( 519S ) 


BIGHT OF (OOCUPAHCy— wwiiiifiurf. 

8. TKANSPEK OF RIQIIT^coniinued, 

Power of transfer — continued. 

heritable. Ajoodhia Pbbsad c, Emambandi Bb- 

OVM. . . . B. li. B., Sup. VoL, 725 

[2 Ind. Jur„ N. S., 102 : 7 W. E., 628 

120. lligkt of zemin- 

dar as against transferee.--^ Mesne profits. — A right 
of octmpaucj which is not transforal)lo is merely 
a right on the part of the person entitled to it to 
occupy and till the soil, either by himself or by jjcr- 
sons dependent on or subordinate to him, — e.g. his 
servants, lessees, or licensees. Therefore, wdiere a 
non .transferable right of occmpancy was transferred, 
and the transferee was in actual possession of the 
soil, tilling and using it for his own Ixjnetit, — Meld 
that the zemindar had a right of suit against the 
transferee tfi recovtu' possession of the land. He vsjas 
also entitled to recover as damages so much of the 
zcmiindar^s rents and profits as the defendant had, 
while in piissesHion, been the means of preventing 
the zemindar from receiving. SonoDWA v. Smith 

[12 B. L. B., 82 : 20 W. B., 139 

121. — Might of heir 

of person with tight of occupancy. — Tlie heir of a 
person witli a restrietf^d right of occupancy, though 
not competent to transfer that right out and out by 
sale, may make for sale such aiTaiigements as he 
IhiukH fit for the cultivation and management of 
the tenuns. Mohanunh BA^'£UJKK v. Shushek 
Hhbkuub Cuathsiueb . . 20 W. B., 132 

122. Beng, Act VIII 

of lS(t9t s. 6, Occupancy right under. — tiale in 
execution of decree, — O'///.— The right of occupancy 
acquired by ti cultivating ryot under seetion d 
of Bengal Act VI 11 of IHdb cannot he iransf erred 
either by a voluntary sale or gift, or by a sale in 
mtocutiou of a decree. Dwauka Natu Misseb i\ 
HHJIJIIHH CllUNUKlt 

[I. li. B., 4 Calc., 926 ; 4 O. L. B., 130 

123. Bight of transferee.— Par- 

chaser at sale in executum of decree. — The sale of a 
jote in execution of a decree against the jotedar 
does not jirove it to Ik; transferable, nor does the 
purchaser acijuire a right of oceupaney by his pur- 
chase where tlie right is not de^vendent on custom, 
but is a mere creature of the rent law. Kbiba 
Natu Chakbb v. Dyal Chani) Pal 

[22 W. B., 169 

124. Customary right of trans- 

fer. — Tenure of kkodkast ryot. — There is nothing 
unreasonable in the custom by which the tenure of a 
khodkiist ryot, who has built a piicca house on his 
land, and has aeipiired a right of occupancy under 
section d, Act X of 18511, is transferable. Chhn- 
deu Coomau Uoy c. Kaheemonkk Uosske 

[7 W. B., 247 

125. — Transfer to mokurrari ten- 

— Dispossession by landlord. — 2Vespass. — A 
TYOt having a right of oeon|>Hncy can creHte a mo- 
kurrari lease, but the terms of a lease granted 


BIGHT OP OCCVFANCY-continued. . 

3. TRANSFEK OP RIGHT— 

Transfer to mokurrari tena.nt--continued. 

by him to a third party can only be binding as be- 
tween them both. If the landlord dispossesses the 
Bub-lessee without the sanction of law, he is guilty 
of trespass. Dumbbb Shaikh v, Bissessur Lall 

[13 W. B., 291 

126. Proof of transferability.— 

Custom. — Special stipulation. — In order to make a 
right of occupancy transferable, it must be shown 
that it is BO transferable according to the custom of 
that part of the country in which the tenure is situ- 
ated. Where no mention is made in a dowl of any 
right to transfer, the existence of the power to 
transfer cannot be presumed. Unnopooeha Dossia 
V. OOMACHHBN 1)088 - . 18 W. B„ 55 

127. Suit hy trans- 

feree against zemindar for registration of name . — 
The imrcluiser of a right of occupancy in certain 
land, suing a zemindar who has refused to register 
his name in the zemindari shcrista for the amount 
of land claimed and at a specitied rent, is bound to 
show that the tenure w^as one which could bt; trans- 
ferred, and that the sale did not involve any redis- 
tribution of the rent. Shhkkubphttee Thakoo- 
BAiN V. Satfoollah Kiian . 18 W, B., 607 

128. Obligation of zemindar 

to register a transfer.— .4c/ X of 1859, s. 27.^ 
A right of oecupancy is a transferable tenure, hut the 
zemindar was not hound to register the transfer under 
section 27, Act X of -1859. TaeAMOWEE Dossee v. 
Bikubssue Mozoompab . . 1 W. B., 86 

129. Finding as to transferabi- 

lity. — Bight of tenant with right of occupancy to 
/ran^/er.— Although it is the general rule in the 
North- \Vi‘storn Provinces that a tenant's holding is 
not transferable without the zemindar’s consent, yet 
the tixeeptions are so far from rare that it is neces- 
sary in each case to come to a distinct finding on 
this point, and decree accordingly. Hadayet Aly 

, Lali. Sinuh 

[1 N. W., Ft. II, p. 88 : Ed. 1873, 96 

130. Transfer by ryot bolding 

i land for agricultural purposes.— 7VaM.t/cr /or 
* conversion to other purposes.— liyois having a right 

t>f ticcupancy for sgrieultural purpostis may by cus- 
tom have the right to transfer it to any |K*r8on to 
h<»ld tor the same purpose,- hut that does not neces- 
sarily imply that the transferee may convert the 
land intn a dwelling-house and appurtenances. Ju- 
OUT CUUNDEE KOY CHOWBHBT V. ESHAN ChUN- 


i>BE Basebjbe . - . 24 W. B., 220 

181. Effect of transfer.— 


leWng. — Bight of ejectment. — Sub-tenant . — A tenant 
having a right of occupancy does not determine it 
hy sub-letting the land ; therefore, wbere the lessees 
are ejected by the zemindar, they are entitled to re- 
cover possession under the terms of their lenses. 
Jamie Gazi v. Goneye Munhul 

[13 B. la. B., 278, note : 12 W. B, 110 
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Hffect of transfer — continued* 

182. Sis/ht of zemin- 

dar against iransferee.^Yt a ryot having a right 
of occupancy transfer his riglit to another, his right 
is not thereby forfeited, and the zemindar has no 
right U) eject tlie transferee. OorACIIaND MuSTAri 

Maoan Mouan Sirdar 

[18 B. L. E., 279, note 

S. C. Goeachand Moostafbb ». Bueoda Pee- 
SHAD Moobtaebb , . .11 W. E., 94 

Dwaeranath Misebb 1). Kanaye Siedae 

[16 W. E., Ill 

183. ' ■■■■■ ■ Suh^letting ten-- 

ure. — Might of suh-lessee , — A right of occupancy 
under section 0, Act X of 1859, may bo acquired by 
a tenant of land sub -let by a ryot ; but not unless 
the ryot sub-letting has himself a right of occupancy. 
The acquiring the right was confined to the special 
cases in Act X of 1859. Where that Act was held not 
to apply, there was no equitable principle on which a 
person occupying under a grant for no specified period 
could ac(jnire a right of occu])ancy. Kahdiian 
Khan v. Haradhan Paramanick j 

[9 B. I,. E., 107, note : 12 W. E., 404 

184. ' - Muh-letting , — 

Act X of 1859, a. (?. — A, sued for a dcclamtiou of 
right of occupancy founded on a jKjttali and long ik> 8- 
session, and allcg(‘d that he had undcr-let to ryots 
the land devised by the pottab, but that B. had ob- 
tained a decree against them for rent. The lower 
Court, on appeal, held that A. bad determined his 
tenancy by (jnitting the land. Held that A, did 
not, by sub-letting, transfer the right of occupanc*y. 
Decree reversed, and case remanded for trial on the 
merits. Haban Chandea Pal c. Mtjkta Sundabi 
Chowdheain 

[1 B. L. E., A. C., 81 : 10 W. E.. U3 

185 . Eelinquishment of tenancy. 

^N, W, P. Bent Act, XVIH of 1875, e. 9.— 
Transfer, — Per Tyeeell, J. — A relinquishment by 
an occupancy tenant of his holding is not a “ tran.sfcr ** 
within the meaning of section 9 of the Rent Act. 
Lauti V, Nhran . . I. B. K., 5 AIL, 103 

ISe. Mortgage Xll of 1881, 

s, 9. --^Landholder and tenant. — Usufructuary mort- 
gage hy occupancy tenant . — “ Transfer.^* —k mort- 
gage with possession by an occupancy tenant of his 
cultivatory holding is a “ transfer ” within the pro- 
hibition of section 9 of the N.-W. P. Rent Act, 1881. 
Ganqa Din v, Dhueandhae Singh 

[I. Ii. E., 5 AIL, 495 

187. — Act XJIofmi 

{N,-W, P. Rent Act), s. 9. — Landholder and tenant. 
— Might of occupancy. — Meaning of ** transfer .** — 
Held by the Full Bench (Mahmood, J., dissenting) 
that an hypothecation hy an occupancy tenant of Ins 
right of occupancy was not a “ transfer ** within the 
meaning of section 9 of the N.-W. P. Rent Act, 1873. 
Gopaii Pandby V . Paesotam: Das. Badri Nath 
t>. Paebat . . I. li. E., 6 AIL, 121 ? 


BIGHT OP OOCTTPAWCT— 

8. TRANSFER OP RIGHT— cciiBBed. 

188. Sale in execution of de- 

cree.— xrill of ma, *. H.—Ke»triction o» 
tale.— 1{ fid (hy ii majority of the Full Bench) that 
the right of an occupancy tenant is transferable by 
sale in execution of decree, but only as between 
persons who have become by inheritance co-sbarera 
in such right. Per Stuart, C. such right 

is transferable by sale in i‘xe'*ution of decree without 
any restriction. Ablakh Kai e. Udit Nahain Uai 

[I. L. B., 1 AIL, 358 

189. XV III of 

1873, s, .9.-Section 9 of Act XVIJl of 1873 dotjs 
not prevent a landholder from causing the sale, in 
execution of his own decree, of the occupaiwy right 
of his own judgment-debtor in land belonging to 
himself. Ablakh Mai v. Udit Narain Mai, I. L, 
M., 1 AIL, 353, distinguished. Umrao Begam a. 
Land Mortgage Bank of India 

[L I*. B., 1 AIL, 647 

Affirmed by the Full Bench (Spankie, J., dissent- 
ing). Umeao Beuam V* Land Moetoagb Hank of 
India .... I. Ii. B., 2 AIL, 461 

140. Eights of tenants a t a fixed 

rate. — Act XVIII of 1873, s. 9, — Ur-proprietary 
tenant , — Occupancy tenant. — Inheritance to rights 
of occupancy. — llelti that the proviso to the last 
clause of section 9 of Act XVI II of 1873 refers only 
to tlic holdings of «5x- proprietary touauts and occu- 
pancy tenants, and not to Umants at fixed rates, 
Bhagwanti V, Rude Man Tkwari 

[1. Ii. R., 2 AIL, 146 

141. Transfer of portion of ten- 

ure. — Zemindar, Might of. — Mjectment, — The exist- 
ence of a custom in n particular district by which rights 
of occupancy in such district are trausferahle, will 
not justify the holder of such a right of occupancy 
in subdividing his tenure, and transferring dlflereiit 
parts of it to diffenmt persons ; and in case of sneh 
transfer the zemindar is entitled to treat the t rans- 
ferees as trespassers and eject them. 

Thakoor V. Mutty Lall Mirskr 

[I. L. E., 8 Calc., 774 

142. Transfer of proprietary 

rights. — Poss€iHsion hy conditional 

iStr land. — Art XVI II of IH78. — Purchase of pro- 
prietary rights by mortgagees . — The possession of 
sir laud by conditional mortgagees must lie treated 
as the possession of the mortgagors. Held, according- 
ly, that where the mortgagees of certain proprietary 
rights in a mebal, being in possession of such rights, 
purchased the same at an auc.tion sale, the sir land 
included iu the proprietary riglits was held by the 
mortgagors, at the time of the auction sale, within 
the meaning of section 7 of Act XVIII of 1873, and 
that after the sale, iu virtue of the provision of that 
section, they became entitled to a right of occu- 
pancy in the sir land. Dakkal Ham e. Wazie Ali 
[I, Ij. E., 1 AIL, 448 

148. 

proprietary tenant. — Act XVIII of 1873, s. 7.— 
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RIGHT OF OCaUFA^CX---eo?^timed. 
8. TRANSFER OP 


Transfer of proprietary rights-^eontftnKtfi. 

Transfer of Where a person mortgaged his 

proprietary rights In a mohal, which rights consisted 
of certain lands occupied by him, covenanting to give 
the mortgagee jjossession for the purpose of cultiva- 
tion and the payment of Government revenue, and 
being at liberty to redeem the lands at any time at 
the end of the month Jaith, such person could not 
resist a claim on the part of the mortgagee for pos- I 
session of the lands on thi^ ground that he had a I 
right of occupancy in the lands under section 7 of 
Act X VIII of 1H73, such set lion not l)eing applicable, I 
and contemplating something more tlian a mere 
temporary transfer of })roprietary rights. Bhagwak 
Singh «. Mt/kli Singh . 1. li. B., 1 All., 459 

144. Act xvar of 

387$. ss. 7, 9. — Kx-proprietari/ tenant . — The right 
of oceupuncy wliicli a person losing or parting with 
the proprietary rights in a inolial acquires, under 
section 7 of Act X VIIl of 1873, in the land hqld by j 
him as sir in such nichal at the date of sucli loss or | 
parting, is a 8al(»ahle intcirest. Held, where such a 
right was sold by private sale, that it was transfer- 
able, section 9 of Act X VIII of 1873 iiotwitbstand- 
ng. Vmrao Megam v. Land Mortgage Bank 
of India. I, L, jB., 2 All.. 451. followed. A deed exe- 
cuted by a village proprii'tor purporting to transfer 
his share in the vilUge including his sir land and ex- 
proprietary right, divests such proprietor of the ex- 
pro])rietary right conferred by siwtion 7 of Act 
XVm of 1873. Makkundi Dial o. Ram Baran 
Rai . . . . I. Ii. R., 2 All., 736 

146. Transfer of ryot’s interest. 

lonmeni . — Forfeiture. — Beng. Art VIH of 
6 , — A niokurrari luirasi pottali was granted 
in 1888 to A., who was found to have ludd there- 
under as a lyot till 1850, when his right, title, and 
interest were sold in execution of a decree, and pur- 
chased by B., and th(' hittc’i* was accejitt'd as Wnant ; 
by, and paid rent to, tin* zemindar for tmarly twelve j 
ymvB. The zcmitidari being sold in 1871 for arrears | 
of Government revenue, was purchased V)y the plain- 
tiff, who gave B. notice to quit, and on his refusal 
brought the present suit to eject him. Meld that 
the right of occupancy which A. ha<l acquired under 
section (> of Bengal Act VIII of 1889, at the time 
of tlio sale to B.. was not transferable. NarknijiBA 
Karatan Roy CnownHRy ».*1 shan Chandra i^RN 
[13 B. L. R,, F. B-, 274 ; 22 W. R., 22 

Abandonment. 

— 8iatu» of purchaser a,^ regards zemindar. — A 
tenant having a right of occupancy cannot create an 
iulennetliaOi Umure lietween himself and the zemin- 
<lar. If a ryot not having a transferable tenure 
quits ^lOHsessioa, makes over his interests, and gives 
over the land to a third person, he may be treated as ! 
having abaudoiuHi all rights formerly possessed by { 
him in live land. Whim a purchaser takes jiosses- | 
inon of a non -transferable ttmure, and Interposes him 
self between the zemindar and the rvots on tho land, 
he thereby commits a wrong, and tlie zemindar may 


Transfer of ryot’s ^t^refit— coa/maei. 

sue to declare tjhat no interest is vested In such pur- 
chaser, or to restrain him from interfering with thje 
collection of rent. Hubeehub Mookebjee v. Jonoo- 
NATH GhoSE . . . . I'W 'R.y 114 . 

147. — Becognition of 

transfer hp zemindar . — The conduct and acts of a 
zemindar may be such as to take a case out of the 
purview of the Full Bench 

Narayan Boy v. Ishan Chandra 8en^ J 
22 W. R., 22. which declares that a right of occu- 
pancy is not transferable, — e.g,. where a zemindar has 
clearly recognised a transfer and done everything in 
his power in accepting the transferee as his tenant. 
Ameen BiTEsn e. Bhtbo Mundul 

[22 W. B., 493 

148. N.^W. P. Bent 

Act. XVIII of 187$. s. 9. -^Sale of occupancy rights 
with zemindar*s consent. — Acceptance of rent ^ ^ 
zemindar from vendees.^ Contract Act. ss. 2. 23. — 
Bstoppel. — Evidence Ad. ss. 115, 116. — Under 
deed dated in 1879, the occupancy tenants of land in 
a village sold their occiij)ancy rights, and the zemin- 
dars instituted a suit for a declaration that the sale- 
decnl was invalid under section 9 of Act XVIII of 
1873 (the N.-W. P. Rent Act in force in 1879), and 
for ejectment of the vendees, who had obtained pos- 
session of the land. It was found that the zemin- 
dars bad consented to the sale to the vendees, and re- 
ceived from them aiTtmrs of rent due on the holding 
by the vendors, and had recognised them as tenants. 
Meld on appcial under the Letters Patent, that the 
salc'deed was invalid with reference to the provisions 
v>f sections 2 and 23 of the Contract Act, inasmuch 
as its object was the transfer of occu))aucy rights, 
which was prohibited by section 9 of Act XVIII of 
1873. Meld, also, that the zemindars having accepted 
the vendees us tenants and taken rent from thtun, a 
tenancy was thereby constituted under the rent 
law; that the vendees were tlmreforc not trespas- 
sers ; and that, therefore, tho question as to ejectment 
did not fall within the jurisdiction of the Civil Court, 
Jhinouri Tbwabi V. Ddbga . I. Jo. R., 7 AIL, 878 

Upholding the judgment of Mahmood, J., in 
Ddbga V. Jhingfei . . I, Ii. R., 7 All., 611 

where Oldfield, J., and Mahmood, J., differed in 
opinion. 

149 . Transfer by one co-sharer. 

N.W.P.r 

Transferee by inheritance. — The plaintiffs sued to set 
aside an usufructuary mortgage of a cultivatory hold- 
ing by the defendant ilf. to the other defendants, on the 
averment that they held the same jointly with M.*e 
deceased husband, and she had no right to make the 
uuirtgage. The lower Ap)>ellate Court found that 
the land was held separately by Af.*# husband, and 
that she had succeeded to its occupancy on the death 
of her son. The suit was dismissed. In special appeal, 
on the facts found, and also with reference to section 
9 of Act XVIII of 1873, Babanja v. Basdeo 
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8. TRANSFER OF BIGHT— 

150 , Transfer by proprietor in 

inehal,— tenant. — Act XII of 1881 
(iV^-TT. P. Hent Act)^ 9». 7, 9.— The words of sec- 
tion 7 of the N.*W. P. Rent Act, “ shall have a rijfht 
of occupancy in the land held by him as sir,*’ are in- 
tended by operation of law to confer upon the pro- 
prietor wh« has sold his proprietary rig:ht8 in a me- 
hal, irrespective of whether he claims it or not, the 
status of an occupancy tenant, to whom the prohibi- 
tion of section 9 will apply. Sefd, therefore, that 
where a proprietor in a mehal holding sir land, who 
is selling his proprietary rights, at the same time 
transfers all his rights, actual, vested, or contingent, 
in such sir land, such tniusfer is one of his right of 
occupancy in such sir laud, and as such is prohibited 
by section 9 of the N.-W. P. Kent Act. Gitlab Roy 
tK iNDAB SiKaH . . I. Ii. R., 6 AIL, 54 

161. Right of mortgagees from 

tenant. — MoHgagee.s^ Rights of, in xutl for ejecU 
rnent of tenants. — If a zemindar obtains a decree in 
the Revenue Court for the ejectment of tenants with 
a right of occupancy wlio have mortgaged jwirtions 
of their holdings, it does not necessarily follow that 
the interests of the mortgagees detenuine with the 
rights of the original tenants. Where certain ten- 
ants with a right of occiijmncy morigagtid |W)r- 
tions of their holdings, and the zemindar ass(*niod to 
the substitution of the mortgagees for the original 
tenants in respect of those portions of the holding of 
which they had respectively obtained possession, it 
was held that the zemindar could not destroy the in- 
terest of the mortgagees in possession by obtaining a 
decree from the Uevemie Court ousting only the ori- 
ginal tenants. Gobebduun o. Gokab Chand 

[7 N, W., 81 

152 , Validity of transfer. — 

Rights of mortgagees from tenant. — Lease . — 
**Zur-i^peshgi** lease.— Act XII of 1881 P. 

Rent Act)t ss. 8, ft. — The occupancy tenants of cer- 
tain land executed s zur-i-peshgi lease in favour of 
certain persons, by which, in consideration of a sum 
of money, it was agreed that the latter should have 
the right of occupying and cultivating the occupancy 
holding as tenants for a term of years at a nominal 
rent. In pursuance of this agreement those per- 
sons obtained possession. The zemindar thereupon 
brought a suit against them for ejectment, and to 
have the zur-i-peshgi lease sot aside. Held by the 
Full Bench that the zur-i-peshgi lease was a transfer 
of occupancy rights within the meaning of section 9 
of the N.-W. P. Rent Act (XII of 1881), and was 
therefore invalid. Per Pethebak, C. «7.— A right 
of occupancy means nothing but the right to live on 
and cultivate land as one’s own. Per Straight, I. 
— The last sentence of section 8 of the Rent Act 
should not read as declaring that any occupancy 
U'tiant may sub-let his land, but that the scope of the 
]>rovi 80 is limited to tenants who actually oceuj>y or 
cultivate land under a written lease, without having 
acquired a right of occupancy^ Hidayaiullah v. 
Ram Niwaz Rai, Weekly Notes, AH., 1882, p. 80, 
ref« 5 rredto. Ababi Husain v. Juba wan Lai 

[I. Jm R., 7 All, 866 
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Validity of transfer— oon^inwed. 

168. — ^ Suit for tjteC 

ment.—Act hg tenant inconsistent with purpose for 
which land was let.^Mortgage of occupancy hold- 
ing, — Canoelmenf of mortgage before suit for eject’ 

I ment.—Aot XU of 1881 (N.’W. P, Rent Act), ss. 9, 
93 (6), 149. — An occupancy tenant made an usufruc- 
tuary mortgage of his holding, and afterwards had 
the land and the mortgage-deed returned to liim, and 
the mortgage was cancelled. Subsequently, the Land- 
lord instituted a suit for ejectment, on the ground 
that by the mortgage the tenant had committed on act 
inconsistent with the purpose for whicli the land was 
let, within the moaning of Act XII of 1881 (N.-W, 
P. Rent Act), section 93 (6). Meld by Oidbibld. 
»f., that, apart from the question whether executing a 
mortgage of his holding was an act within the mean- 
ing of section 93 (h) of the Rent Act, the mortgage 
having been cancelled, there was no cause of action 
left, and the penalty should not be enforced, with rc- 
ferenci* to sc’ction 149. Meld by MahvooB, J., that 
the oeeuj)ancy ttmnre could not ho brought to an end 
except on grounds clearly provided by the law ; and 
the execution of the mortgag<s though illegal and 
void, was not “ any art or omission detrimcntivl to the 
land ” or “ inconsisUmt with the jmrposo for which 
the land was let ” within the mt^aning of section 93 
{b) of the Rent Act, and furnished no ground for 
ejectment. Gopal Panday v. Parsotam Las, I. L, 
ji., 3 All., 121 ; and Naik Ham Singh v. Murli I)har, 
I. L. R.t 4 All., 371, referred to. Also per Mah- 
MOOB, J. — The terms of section i)3 (6) of the N.-W. 
P. Rent Act apply, ewempli gratia, to cases in which 
land is given to a tenant for purposes of cultivation, 
and is used by him for building or other puxqiosos. 
Dbbi Pba^ab 9 . Hab Dayal 

[I. Ii. R., 7 AIL, 691 

P, Rent 

Act, mt, XTI, ss. 7, 9.—Str.land.-~Sale of sKr 
land by co-sharer. — Ex- proprietary tenant. — Meld 
by Prtheeam, C. J., and Stbaioiit, Obbfielb, and 
Bbobhurbt, JJ., that tlie question whether the pro- 
prietary rights of a co-sharer in the sfr of a mehai 
are distinct and separate from the proprietary rights 
in the mehal itself, so as to enable the owner of one 
share to sell and give possession of his sfr alone Bs 
against his co-sharers,’ must be determined with re- 
ference to the tonun? and conditions under which 
land is held in the mehal by tlie coparceners, to bo 
ascertained in each case. Per I^bthbkam, C. J., and 
Steaight and Olbfiblb, JJ. — In zemindari tenures, 
in which the whole laud is held and managed in com- 
mon, II eo-sharev cannot convey his fight of occupancy 
in the sfr as something distinct from his proprietary 
rights in the in(;hal. In jmttidari tenures, in winch the 
j lands are divided and held in wjveralty, each proprie- 
tor managing bis own lands, there may he lands whicjh 
come within <h^' chissiiicafion of sfr given in the Rent 
Act, hut they would not seein to Lai on a different 
footing from any other land held in severalty by a 
1 proprietor. Per Bbobhubbt, J. — So long as a y>cr- 
\ son is the sole proprietor of a mehal, he is not re- 
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BIGHT OF OCCUFANCY-^continued, 

3. TRANSFER OP RIGHT—can^inwel. 
Validity of transfer— co»<tiiiied. 
strained by any law from effecting a sale of his pro- 
priebiry rights in his sir land, even though he retains 
jK> 08 eHHion of the whole of the other lands of the me- 
hal. Per Mahmood, J , — That the proprietary rights 
of a joint co- sharer in his sir land form an -essential 
part of his rights in the mehal ; that such proprietary 
rights in the sir land may be sold, hut that the pur- 
chaser under such a sale could not obtain any such 
possession as would operate in defeasance of the ex- 
proprictary right in such sir land conferred by section 
7 and secured by section 11 of the Rent Act. Sahib 
Mam V, Kiehen Singhf Weehlif Notex, All.t 1882fP* 
19t Hazari Lai v. (Jgrah jKat, Weekly NoleSy All., 
1884y p. 103 ; Oulah Rai v. Indar Sinyhy /. L. R,^ 6 
All.y o4 ; and Tirmal Singh v. Bhola Singhy Weekly 
Notexy AlLy 1884 1 p , 169 , referred to. Sitai. Prasau 
V. Amtul Ribi . . . I. L. R., 7 AIL, 633 

166 . — Mortgage by 

condUionol xule of oveupancy riqhfx to zemindar . — 
• Act XyiUon873(N.^lV. P. Kent AH)y s. 9.— Act 
xn of mi (N.- W. P, Kent Act)y sx. 2y i?.— The 
oeiMii»iney tennut of certain land, before the N.-W. P. 
Kent Act (XII of 1881) <'aine into force, mortgaged 
his rights to his zemindars by a deed of conditional 
sale. The zemindars sju'd the lieirs of the condi- 
tional vend<‘<‘ for foreclosure and possession of the 
mortgaged property, llild by the Full Rench that 
the Utuis of the judgment of the Full llench in Naik 
Mam Singh v. Marti Dhary I. L, ll,y 4 All.y37ty were 
directly a]>plicablc to the case, and that the transac- 
tion of mortgage, whieh was subsequently to Iwome 
a sale, vvasnot a t ransaction to which section 2 of the 
Kent Act applied, because the sale would not have 
effect till after the Act cuiuo into operation. 'MrRLi 
Rai r. Lbdbi . . I. L. R., 7 AIL, 861 

166 . w^ctof , 

/fj# ww |/« t K^lf f*« j. # 1// «*# 

of 2881 y .V. 9. — Th(' pivHumption of law'' and the 
general rule is that property in timber on a buiant’s 
holding rests in the landlord in the same way as, and 

no less an exb'iit lhau, the property in the snil 
itself. Pa queer Soonar v. Khuderuny 2 N. W,y 251 ; 

I V. Sitaly J. L, M.y 3 AIL, 667 ; Abdool 
Mohoman v. l)aiaram Basheey W, R,,1864y367; Rut- 
ionji Mdulji Shet v. Collector of Tanna, 11 Moore* s 
/. A.y 295y referred to. Meld, therefore, where an 
oecupaucy tenant transferred his holding, that the 
transfer was not only invalid in respect of the hold- 
ing, btd in resja*ct also of the trees on the holding. 
Where an oecupikney tenant, under the impi’ession 
that hti was a teiiniit at fixed rates, sold his holding, 
and the landholder sued the tenant and. his vendee 
to set aside the transf er as contrary to law-, and for 
]K^Hsession of the holding, — Held that the transfer 
could not he treatAal as a relinquishment by the tenant 
of the holding to the landholder, and that the proper 
decree to make was that tlie transfer should bt‘ can* 
celled, hat the plaintiff wras entitled t<» eject the 
vendee from the land, but the plaintiff was not en- 
titled to take the holding from the vendor. Kasim 
Mian e. Husain . I. Ij. R., 6 AIL, 616 


RIGHT OF OCCUPAHCY— 

8 . TRANSFER OF RIGHT — oontinuedy 

Validity of transfer— 

167. " ' , Inquiry 09 to 

validity, — When a ryot alleges a mokurrari right 
by purchase, the nature of his vendor’s title ought to 
he inquired into, and whether it was or was not 
transferable. Gobind Chundbb Mozoompar v. 
Bissumbhubeeb Dossbb. Ram Chtjnpeb Mittbb 
e. Ramzakeb Bbbeb . . 2 W. R.» Act X, 4 

Baeee Mxphub Bakbbjee V, .Tot Kibhen Moo- 
kbbjeb . . .4 W. B., Act X, 16 

168. — " Transfer of ten- 

ure, — JSjectment of transferee, — Where a tenure has 
been transferred by the tenant, and it is found that 
the transfer w'as invalid, the zemindar is entitled to 
eject the transferee, and look to the former tenant for 
his rent. Sitddte Pttbiea r. Botbtttb Pubiba 

[12 B. li. R., 84, note : 15 W. R., 263 

RIGHT OF REPLY. 

1 . Witnesses not called for de- 

fence. — Where defendant's counsel did not go into 
evidence, but had not intimatefi his intention to call 
witnesses, the plaintiff's counsel has a right to reply. 
ViBASVAMI CUETTI V. ABPASVAMI ChETTT 

[1 IMCad., 376 

2. Decision on appellant’s argu- 

ments after hearing respondent.— Where an 
apjkellant had been heard at length and the re8]K)nd- 
ent heard partly in answer, and the Court came to 
a eorichision after research into the record without 
any new matter being brought forward by the re- 
spondent, it was considered unnecessary to hear the 
apjwllant in reply. Roubbrau v. Nuboo Ktshore 
Bhupbo .... 12 W. R., 302 

3 . Giving no opportunity for 

reply. — Ground for special appeal. — Where an ap- 
peal was dismisstnl by the lower Appcallate Court, 
after hearing the respondent's plcjuler, without giv- 
ing the Mppellant's pleader an opportunity to reply, 
the High Court, on that objection being made 
ground of special appeal from an order of the Judge 
refusing to grant a review on that ground, set aside 
the order and scut the case back for re-trial. Jar- 
niNE V. Tarini Mohan Sen . 8 B. L. R., Ap., 44 

Distingnshed in Ram Koomab Kybubto Dabs v. 
SoNATCN Dabs Poeamanick . 3 C. R., 23 

w'hich was a case where, after some explanation 
from the appellant’s vakil, the Judge said lie did not 
think the Mnnsif’s judgment erroneous, wiiereu[>oii 
the vakil said be w as not desirous of arguing the 
ease further, and the Judge began writing his judg- 
ment, and refused to lK*ar another vakil instrueted by 
the appellant who came in and asked permission to 
argue the case. 

4 . Hearing of rule ‘‘nisi.’’— 

Practice, — On the hearing of a rule nisi after cause 
Imd been shown against the rule, it w’as objected, on 
connsel rising to 8up|)ort it, that there was no right 
of reply, no affidavit having lojen used in showing 
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RIGHT OF REPLY, —Hearing of rule 

** nisi — continued, 

cause. The objection wag overruled and a reply al- 
lowed. BaMASUNDARI DASI fJ. RAMNABArAN MlT- 

teb . . . 7 B. L. R., Ap., 57 

5. — Question of law. — Construction 

of ioill. — Evidence not called for defendants . — In a 
suit for the construction of a will, a reply was allow- 
ed^ although tile defendants called no evidence, the 
suit being of the nature of a special case. Judah t». 
Judah .... 5B.L. R., 489 

6. Crown’s right of reply. — 

Trial of prisoners charged with distinct offences in 
one indictment. — Where two prisoners were charged 
with distinct offences in the same indictment, the 
calling of evidence on behalf of one does not give the 
Crown a right of reply upon the other. Queen v. 
Abbas 2 Hyde, 247 

7. Use of documents 

in cross-examination hy accused. — The fact that the 
iieeused has, during the eross-exaniination of the 
wiim^sses for the prosecution, used certain documents, 
and that such documents have l)e<‘n put in as evi- 
dence on his behalf, does not entitle the prosecutor 
to the right of reply, if, when asked upon the close of 
the ease for the ]»r()seciition wliether he means to 
adduce evidence, the accused says that lie does not. 
Queen- Kmbrkss ». Gueeb Chundbb Banekjeb 

[I. L. R., 10 Calc., 1024 

8. Witnesses not call^ 

ed for defence. — Eeplg hy prosecutor . — Criminal 
procedure Code (Act X of ss. 2H9t 292 . — At 

the clos(! of the evideiuje for the proseeution, the at- 
torney for the defence, in answer to the Judge, stated 
that he meant to call witnesses. Tlie Court then ad- 
journed, and on the following day the attorney stat<‘d 
that, on reconsideration, he diil not intend to call 
witnesses. Tll(^ Judge allowed the prosecutor to re- 
ply. Held that, though the sti-ict interpndation of 
sections 2B9 and 292 of the Criminal Procedure Code 
would warrant tliis ec>urse, it was never meant by the 
Legislature that the prosecutor should have a reply 
when no witnesses are called for the defence, the ob- 
ject of the law being evidently to let each side have 
an opportunity of commenting on the evidence of the 
other, and not to give am additional advantage to the 
])roseeutor in such a ease as the present. HUEBY 
Chuen Chuukeebutty V , Emueuss 

[I. L. R., 10 Calc., 140 ; 13 C. L. R., 368 

RIGHT OP SUIT, 

Col. 

1. Inteeest to Support Bight • 6209 

2. Acceual op Btoht . . .5213 

3. SuBViVAB OP Right . . . B2J6 

4. Suit beought in two Courts , 6217 

5. Acts done in exercise op Sote- 

RBiGN Powers .... 6217 

C. Attachment, 8uit to set aside— 6219 

7. Awards, Suits concerning — , 6220 

8. Boundaries 6221 

9. Building, Suit to restrain— . 6221 
10. Caste questions .... 6224 


RIGHT OP BVVH^continmsA, 

11. Cess 

12. Charities . * 

13. Compensation , ! . ] 

14. Contracts and Agreements . 

16. Co-sharbrs 

16. Costs 

17. Customary Rights ! ; ’ 

18. Debtor and Creditor . 

19. Deckbes, Suits on — , 

20. Dignities . . . 1 

21. Doctors’ Fees 

22. Documents, Loss or Destruction 


Col. 

6224 

5224 

6281 

6231 

5235 

5236 
5287 
5239 
5239 
5243 
5245 


^ ^ o*'— 6245 

23. Endowment, Committee op— , 6245 

24. Enhancement, Notice op— . . 5246 

25. Execution of Decree . , , 6244; 

26. Ferry, Suit relating to— . . 6249 

27. Fresh Suits 6249 

28. Government School, Suit for Be- 

nefit OP — .... 6251 

29. Idols, Suits concerning — . . 6262 

30. Income Tax 6252 

31. Injuries by Kepebsentativb op 

Deckased 6262 

32. Injury to Enjoyment op Land . 6263 

33. Instigating Proceedings, Suit 

FOR— 6254 

34. Intbubst, Suits for — . , . 6254 

36. Joint Hight 6254 

86. JudicialOfpickrs, Suits against— 6264 

37. King of Oudh, Suit against— . 5255 
88. Landlord and Tenant, Suits 

concerning — • . , , 6256 

39. Loss OP Seetice .... 52%58 

40. Maintenance .... 5268 

41. Mesne Profits . . , , 5258 

42. Mikekprksentation . . . 6268 

43. Money had and received . . 6269 

44. Money paid 6269 

45. MunicipalOpfickrs, Suits against — 6260 

46. Obstruction to Public Highway . 6260 

47. Office ok Emolument . . . 6262 

48. Orders, Suns to set aside— . 5265 

49. Possession, Suits for — . 6267 

60. Public Worship, Suits regarding 

Bight op — .... 6269 

61. Registration of Name . . . 6270 

62. Resumption, Suit for Unlawful — 6270 

53. Revenue, Salk for Arrears of— . 6271 

54. Revenue, Suit for Arrears of— . 6271 

65. Sale in Kxbi’ution of Decree . 6271 

66. Ship, Sale op— .... 6276 

57. Subscription to Charitablk In- 
stitution 6276 

68. Torts 6277 

69. Witness, Suit fob Expenses of— . 6278 


See Act IX op 1847 . 16 B. L. R., 49 
[L L. R., 4 Calc., 103 

See Act XIII op 1859 , 2 Mad., 427 

See Act XX 0» 1863, 8. 14. 

CI.L.R.,2Mad.,197 
I.L. B.,7 Oalo., 767 
I. L. R., 9 Calc., 133 
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UmUT OF BUlT-^-continued. 

See Oases tTKpsB AsBiavicBirT ov Chose 
ZK Action. 

8 (» Attobnbt AK0 OxiTSirr. 

,See Bengal Act V o» 1876. 

lluUU^eCsilfi^ 45S 

See Damages — Sntts fob Damages — 
Tobts . . I B. la. R., A. C., 203 

See Kkoowment • Lli.R.,3 Calo«,6d8 
[2C.Ij.R.,128 
3 C. Ii. R., 112 

See Fishkbt, Right on— 

[1. It, R.,2 Bom., 10 

See Hinoti Law— Maintenance— Fobm 
OF Allowance and Calculation of 
Amount . I. L. B., 1 All., 694 

See Cases undeh Hinpu Law— Revee- 
STONBRB — HoWEES OF ReVBRSIONEBS, 

&c.— W ho may Sue. 

See (Uses under .Iubisdiction of Citil 
COUET. 

See Land Acquisition Act, 1870, s. 89. 

[I. L. B., 4 Calc., 767 

See Lbttbbb of Administeation. 

[X. X.. B., 2 Calc., 431 

See Limitation Act, 1877, s. 20 (1871, 
s. 27) . . I. Ii. B., 1 Mad., 835 

See Mauombdan Law — Endowment, 

[1. Ii. B., 8 Bom., 84 

See Salk foe Aeekaes of Rent — Pue- 

OttASKES, ItJOllTS OF— 

[I. I.. B., 4 Calc., 620 

See Trust . . 1. Ii. B., 5 Calc., 700 

See Wrongful Distraint, 

[1. li. B., 4 Calc., 890 

1. INTEREST TO SUPPORT RIGHT. 

Party without ris:ht or in- 
tcreat in aubject- matter of suit.— A i»rty u 
hImiw due right or interest in the subjeet-uiattiT of 
the suit to entitle him to oom|»hiin of tuay lu'ts in- 
jurious thereto, and a mere stranger without int^’rest 
cannot maintain any suit. Chundun v , Talib Alt 

[2 isr. 41 

Bhbrdharbb Singh «. Kishisn Pershad Singh 

[15 W. B„ 106 

2. — Want of interest in suit.— 

procedure in afpeat, — Sta^ of proceedings on appW 
vation . — The High Court will not, on the application 
of the defendant, stay all pro<*ee»ling8 in the np|>eal, 
on the ground that the plaintiff has u«i interest in 
the saiit, that l>eing a question which can more pro- 
perly 1h* raised in the suit or apiH»al itself. In the 
MATTBB or THE FBTITION OF KHODBJOONISSA 

[7 W. R„ 486 


BIGOT OF 

1, INTEREST TO SUPPORT 

2 , Bight to expose fraud in 

Court. — JSfxmon of order for guardiane of minor 
to aoeouni, — Where a gross fraud is being practised 
on a Court, with the object pf evading an order 
which the Court hae made directing a minor’s guar- 
dians to account, any person who appears before the 
Court and exposes the fraud, undertaking also to 
prove it, has a locus standi in Court, and has a right 
to ho heard, Hossbin Ali Khan v. Buhkut Ali 

[10 W. B., 872 

4 , Suit on covenant by pur- 

chaser. — Held that the plaintiff had no right to sue 
for the enforc^ement of the promise made in favour of 
the person from whom she bought, who did not con- 
vey to lier the right to sue upon or otherwise enforce 
it. Kishobke V. Jey Kibhore Dasb . 8 Agra, 46 

5 , Suit by male members of 

family. — Insult to women. — IIM that male mem- 
bers of a family cannot sue for the injury or insult 
which they have sustained indirectly in consequence 
of ill-trcatinent of certain female imnnbers of the 
family, and that if there was any remedy by suit for 
such grievance or dishonour, it was open to the 
w'omen themselves, and not to the plaintiffs. Oodai 
V. Bhowanbe Pkbshad . . .1 Agra, 264 

2 , Suit to have trust fund paid 

into Court. — Suit quia timet . — Want of title or 
interest in plaintiff. — A suit, the sole object of which 
was to have a trust fund paid into Court, was dis- 
missed on the ground that the plaintiff had no actual 
title to any part of the fund. When the plaintiff in 
a suit, seeking solely the payment into Court of a 
fund for the relief of poor Armenian orphans, had no 
interest, except as a mcml)er of the Armenian com- 
munity, — Held that he had no such title to part of 
the fund as would support the suit. Held, also, that 
the consent of the defendants, the trustees of the 
fund, to the decree sought by the plaintiff, would not 
justify the Court in making it. To support a hill 
quia timet the plaintiff must have a title in posses- 
sion or expectancy, and the j)ropcrty must be in 
danger. Satoob r. Satoor . . 2 Mad., 8 

7 . Interest sufficient to maintain 

suit. — Suit hg represeniatiees of testator to enfoice 
charit.ahle or religious trusts under will. — IHaint^ 
Allegations in. — The representatives of a testator are 
enUtleil to sue for the enforcement of the due i>erform- 
anee of trusts created by him for religious and cha- 
ritable pnriwses, and in which they are not personally 
interested, but their suit wdll be dismissed, unless 
upon their plaint they substantially allege a state of 
circumstances which, if proved, will constitute a 
distinct breach of trust. B&OJOMonuK Dobs v. 
Hurbo Loll Doss . . . 6 C. I». B., 58 

8. — Suit hy wife in 

absence of husband for his share of j}roperty under 
jpaWiVtow-fZeerf.-- Plaintiff brought a suit to procure 
delivery to her of a share of land pui'chased with 
money subject to the provisions of a deed of partition 
executed by her liushand anti the undivided mcmlx^rs 
of his family. Plaintiff’s husband had bt^en since 
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RIGHT OF 

1 . INTEREST TO SUPPORT 

Interest sufftoiemt to nvMaxiiRiTi auit-Hiofi- 

t%nued» 

1864 absent in a foreign country. Meld that the 
plaintijEI su^ciently represented her absent and 
divided husband to enable her to sue for his share. 
PAPaiciiAL n. Ramaswahi Ohbxti . 2 MadL, 365 

9 . Interest, as Collector of reve- 

nue, of Government. — Suit for accretion, — A 
chur, H., formed by gradual accretion to an estate 
(inouzah B.), was resumed by Government, who suc- 
ccssively made temporary settlements tdv it with the 
putnidar of mouzah B., and finally with the zemin- 
dar. While the second settlement was in force, 
another chur formed, and a dispute arose between the 
putnidar of B. and the putnidar of an adjoining mou- 
zah, U., as to its ownership. Three suits were brought 
by the latter, claiming tlii^ second chur as an accre- 
tion to his estate, in all which suits he was successful, 
and in one of which Government was a party. Govern- 
ment then sued to set aside the decrees in the two suits 
in which it was not a party, and for possession of the 
land in dispute, and it was found in that suit that the 
land was continuous to chur B., and not to mouzah 1). 
Meld that Government, having a right to revenue, 
but not to actual possessioJi, could have no loomt 
etandi as plaiutifi' in such a suit. Mooktakkshjkb 
DbUKA V, COLLJBOTOlt OV 

[12 W. B.. 204 

10 . Interest of lumbardar.— 

Suit for sums paid as nuzzerana before resumption. 
— A c.ei’tjiiu sum was paid to Government as iiuzzt^r- 
aiia during the existence of the inaafei' grant through 
a himbardai*. After the inaafce was resumed, and 
a Guveriiuieut jninma assessed upon it, the nuzzer- 
ana continued to Imj paid until the intercFt of the 
holder of the resumed maafee was confiscated for re- 
bellion and sold at auction. After the confiscation, 
Government allowed the amount to tlie lumbardar, 
by deducting it fjpm the amount of Government 
revenue paid by liiin. Held that by such arrange- 
ment the Government did in effect convey to him 
(lumbardar), as trustee on behalf of Government, such 
an interest in the estate as would enable liim to sue 
and enforce such claim. Zahoob Hossbii^ v, Assirn 
Aw • . . . 2 Agra, Pt. II, 178 

11 . Interest under decree. — Suit 

for balance due on decree. — Decree for movey. — Tlie 
appellant having obtained a decree for money, sued 
to recover the unsatisfied balancx; thereof from the 
respondents, alleging that the property of the de- 
ceased judgment-debtor (being one-seventh share in 
the legacy of his father) was in their pOBsession. 
He prayed that, after due inquiry, adjustment of ac- 
counts, and the determination of the value of the 
said legacy out of the share whicli might be found 
due to the judgment debtor, the above-mentioned 
balance might be decreed with interest and costs. 
Held that the decree did not vest in the apfadlant a 
right to the prc]>erty sued for, and consetiucntly he 
could not maintain the suit. Mauombd Aga Alt 
KHAK V. WiPOW OF Halmakand 

Cl*. R., 8 I. A., 241: 26 W. B., 83 


RIGHT OF BXSW-^eomnned, 

I. INTEREST TO SUPPORT 

12. Right of remote 

ietence of near fteir. — During the existence of a near 
heir, a more distant heir cannot sue. BiftBAH Bxwoil 
aliae Bishsn Sik&h e. lNi>irii;rBi;T Kookwab 

IB 

IS. Suit by widow to aet aaida 

Bale of reversioner^a intereat.— A suit by a 
widow to set aside the sale of a judgment- debtor’s 
interest as reversioner is not mnintaimiblo, Shib 
Kookwbb e. Sapho Siboh . . 2 Agra, 265 

14 , Suit by widow aa represent- 

ing husband. — Hindu widow where sons are alive, 
— Disclaimer by sons. — A Hindu widow cannot sue 
as representative of her husband when sons are alive, 
nor will a petition filed by the sons in a suit brought 
by her as such representative (in which petition the 
sons state that she lias always Wii in possession of 
the property and is entitled to sue) cure the defect in 
her title. Heldy also, by Maophbbson, J,, that, in the 
absence of proof that the widow was the next rever- 
sioner after the sons, even a disclaimer by the sons 
prior to the institution of the suit, if it did not 

[ amtmnt to an absolute assignment to the widow, 

8AMKB V. Mbbbnomoybb Dosskb . 2 W. R., 48 

Jankqbkb Chowpubain V. Dwabkanatii Boy 
CuowonEY ^ . . , 7 W, B., 455 

15 , Interest of Government after 

gp:*ant . — Suit to recover surplus land from neigh* 
louring grantees of Government who have encroached, 
— Where a certain quantity of lan«l was granted by 
Government to several grantees, subject U) the condi- 
tion of resumption if the land wtire allowed to remain 
uncultivated for certain years, and it is subsequently 
found that severnl grantees wore not in possession of 
the laud corresponding in <juautity with that origin- 

I ally granted to them,— Held tliat the right of suit to 
reel ver possession of such surplus land was vested in 
th^ other grantees and not in the Government, who 
had no remaiiiiug mterest in it, except iliat of re» 
sumption. Govbbnmbbt r. Uam Chahun Misb 

[2 Agra, 74 

10 , Suit on behalf of deceased 

lunatic’s estate. — Manager appointed by Court of 
Wards. — Parties, — One h., in Deoeinlwr 18G7, 
undertook by a security -bond to Ijo answerable to the 
Court of Wards for any default in the payment 
of rent which might Ihj made by 8, in perfonning the 
stipulation of a certain lease in^c to S. M., described 
as manager under the Court of Wards of the estate 
of A., a lunatic, dec4Mis<Hl, brought a suit on the bond 
against 8. and his brother. Held the defendants 
were not liable. Ilie suit was not propctrly framed. 
The suit should have been brought, as to arrears ac* 
cruing due during the lifetime of R., by hi# personal 
representative ; and as to arrears accruing due after 
HJs d(‘atlj, by the successor of B. M,, not being in 
either })f>sition, was not entitled to sue. Mahombp 
Hm V. Lubjkkt Biboh 

[18 a la R., Ap., 14: 22r W. B.» 200 
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BIGHT OP SUIT—ponfmiterf. 

2. ACCEUAL OP RIGHT. 

17 . Cause of action.— 

tion, — Mimpprehenfion of Ugal rights. — A judg- 
inent of a Court altering a pure legal misapprehen> 
aion ati to rightH and HtatuB, and passed in a suit to 
which A, was not a party, cannot confer any fresh 
cause of action aa against A. by the party who pre- 
viously misapprehended his correct legal claim. 
Loxf Ali Kuan u. AFzuiiOONiasA Heoum 

[3 W. B., 118 

18. Right of unborn 

uon.-^ Hindu law. — Limitation. — The texts of Hindu 
law laying down the right of an unborn son to sue, 
only iiKuiloate a family duty, and do not apply to 
the ojieration of the law of liinitation so as to give a 
iwrpetual right of action Skktul PiutsHAo Singh 
V. Uouii Dvaj. SiNOH . . . 1 W. B., 283 

19. Suit for pre- 

emption. — Mortgage, — A })re-eiiiptor may sue any 
time Iwfon* the cxjiiry of a year from the diiti* of 
transfer of possession. A mortgagee’s absolute right 
and his claim to pre-emj»tion arise from the time 
tin* sale heecnnes ahsolute. J ankke Kooek v. Lekra- 
JNEU ^ooKR . . . . W. B., 1864, 285 

20. — *Vmj ’ t for pre' 

ewpinm . — Conditional sale. — Held per Pkaeson, «/., 
and Steaigut, J (Seankik, ♦/., diB8euting).—That 
the cause of action (d’ a person claiming the right of 
pre-emption in the casi' of a conditional sale arises 
when the conditional salt' takes place, and not wlnui 
it hecomes absolute; and therefore, where a ctmdi- 
tioiial sale took f)lace in 18b7i and after it had he- 
eoine absolute a person sued to enforce his right of 
pre*t»mption in respect of the property sold, basing 
his claim U|Km a special agreement made in the 
interval between the date of tlie conditional sale and 
the date that it became ahsoluUs and alleging that 
his cause of action arose on the latter date, that the 
suit was not uiaiiitaiiiable, the plaiiitiif having uo 
right of pr(*-emption at the tiiii^* of the conditional 
sale. Laohman Peasad v, Bahadur Singh 

[1. L. B., 2 All., 884 

21. Suit for pre- 

etnption. — Mortgage . — Conditional sale. — The cause 
of action of a person claiming a right of pre*emption 
in rcsiH'ct of a mortgage by way of conditional sale 
arises on foreclosure of such mortgage, — that is to say, 
on the expiration of the year of grace without pay- 
ment by the mortgagor of the mortgage-money, in- 
asmuch as on the <*xpiration of such jH'riod the 
mortgagee acquires a proprietary title to the mort- 
gaged property. Such jH*rson can iheref(»re sue to 
enforce his right of pre-emption on the expiration of 
such jH'riod, and need not wait to do so until the 
mortgagee has obtained proprietary possession of 
the mortgaged property. Hazari Kam v. Shankar 
Dial ... I. L, B., 8 All., 770 

22. Conditional sale, 

’••--Fre-emption . — ICajih-ul-nrx . — On the 12th May 
1871, B, mortgaged, by way of conditional sale, a 


BIGHT OP SUIT — continued, 

2. ACCRUAL OP RIGHT— 

Cause of BlcMotl-- continued, 

share of a village to .A., a stranger. Such mortgage 
having been foreclosed, A, sued B. for possession of 
such share, and obtained a decree on the 16th April 
1878, in execution of which he obtained possession 
of such share on the 9th September 1878. On the 
Ist September 1879, 8., a co* sharer, sued A. and B. 
to enforce his right of pre-emption in respect of 
such share, founding his suit upon the following 
clause in the administration paper of the village : 
“ When a shareholder desires to transfer his share, a 
near relative shall have the lirst right; next tlie 
shareholders of the other pattis ; if all these refuse 
to take, the vendor shall have power to sell and 
mortgage, &c., to w’homsoever he likes.” Held 
(Pbabson, Jl, dissenting), having regard to tho 
terms of the administration paper, that a cause of ac- 
tion accrued to 8. wlien such mortgage was foreclosed. 
Per Spankib, */., Oldfield, X., and Straight, J. 
(Stuart, C. J., dissenting), that a cause of action 
also accrued to 8. when such share was mortgaged by 
way of conditional sale to A, Alu Prasad v, Su- 
KHAN . , , . I. Ij. B., 3 AIL, 610 

23. Suit for pre- 

emption, — Mortgage by conditional sale . — The wajib* 
uburz of a village provided that the right of pre- 
emption should accrue “ not only in respect of abso. 
lutt* sales, but also in regard to conditional sales, 
mortgages, and ticca leases.” Held that under 
its terms the right of pre-emption nccrued on a 
mortgage by conditional sale becoming absolute. 
The ratio decidendi in Alu Prasad v. Sukhan^ /. L, 
R,t 3 AlLt 610, relied on. The pre-emptor, in the 
case of a mortgage by conditional sale which has 

1 become absolute, is bound to pay ns the price of the 
I projH*rty the entire amount due on such mortgage at 
the time it became absolute. Asuik Alt r. M atu ura 
Kando .... I. Ii. B., 6 AIL, 187 

24. First and second 

mortgagees. — Dispossession of second mortgagee . — 
Limitation, — Interest. — Z. being indebted to A , exe- 
cuted in his favour a written mortgage of certain 
lands, in which it was agreed that if the debt wes 
not repaid within a fix<»il time, A. should he put into 
possession of the lauds. Subsequently Z. executed 
in favour of PI, to whom also he owed money, 
second mortgage of the same land subject to the 
same condition. P. not receiving payment witlnii 
the stipulated time, sued Z. on the mortgage and 
obtalucil a decree for possession of the lands, under 
which he was put into possession in the year 1846. 
After P. luul obtained his decree, A., whose debt had 
likewise remained un)^>aid, brought a suit as first 
mortgagee against and P. for the possession of 
the lands, and obtaining a dex'ree, recovered posses- 

I sioii in the year 1847, dispossessing P. In the year 
I 1 870, the heirs of Z., ha^v ing paid off the debt due to 
1 A., resumed possession, whereupon the heirs of P. 
j applied to Imj restored to possession in execution of 
1 the dwrtjo obtained by P. in 1846. This application 
having been rejectetl on the gitiund that that decree 
had been fully executed wheu P. obtained possession 
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2. ACCRUAL OP RlOET—continiMd. 
Cause of action — continued, 

under it> the heirs of P. instituted a suit against the 
heirs of Z. to recover possession and for interest 
daring the time they were dispossessed* Hold by 
their Lordships of the Judicial Committee, reversing 
the decision of the High Court, that the heirs of P. 
were entitled to possession on A *8 mortgage being 
paid off, and that their cause of action accrued and 
limitation ran against them from the time when the 
heirs of Z. resumed possession. Meldf also, that they 
M'erc not entitled to a decree for the interest accruing 
during the time they were dispossessed. Nabain 
Singh v. Sihbhoo Singh . I. L. B., 1 All., 325 

[li. B., 4 I. A*, 15 

25. Suit hy jmr» 

chaser for possession, — Sale for arrears of revenue , — 
Limitation . — In suits instituted by a purchaser to 
recover possession of an estate* sold for arrears of 
Government revenue due in respect of such estate, 
the period of limitation cannot be cah'ulated, under 
any circumstances, from a day anterior to the date 
of purchase. Narain Chttndeb ij. Tayber 

[I. Ij. R., 4 Calc., 103 : 3 C. L, R., 161 

23. Suit to recover 

compensation for land taken for public purposes 
and paid hy Government to wrong party , — In a suit to 
recover moiury paid by Government to the defendant 
as eomponsatioii for land taken for public purposes 
which the plaintiff alleged to belong to him and not 
to the defendant, — Held that the plaintiff’s right of 
action against the defendant accrued at the time 
w*hen the defendant first took the money from Gov- 
ernment, and tl»at the ignorance of the plaintiff in 
regiird to the accrual of his right did not prevent the 
time from running against his suit, unless it hml 
been brought about by the fraud of the defendant. 
Azboal Singh v, Lalla GorBENAxic 

[8 W, R„ 23 

27. Possession of 

lands not capable of occupation, — Khal, — When 
lands w'hich are not in their nature capable of a(*tnal 
oecujMitiori (such as a khal) appertain to lands which 
are occupied, the possession of the former in point of 
law* necessarily follows that of the latter; but when 
a khal dries up and becomes culturable. if any one 
to whom it does not belong takes actual iX)8He88ioii 
of it, a cause of action accrues to the person in pos- 
session of the laud to which the khal appertains 
from the time of the wrongful jwssession, and not 
from the time of the khal becoming culturable or 
cultivated. Sitnnuh Ali v, Kubimoonissa 

19 W. B., 124 

28. — Promise to pay 

“ when I am able.*' — In a w'rittcn promise to pay 
** when 1 am able,’* those words are not to be treated 
as mere surplusage, but as a binding part of the con- 
tract. The promisee’s cause of action does not ac- 
crue until the promisee is in circumstances to pay. 
Watson & Co. v. Blech ynpen , 1 W. R., Sd8 


BIGHT 01* 8U1T — continued, 

2. ACCRUAL OF XHOHT-^eontinusd, 

Cause of aotion<~con^^a«ed. 

29, Suit far lost pro* 

perty discovered.— Jurisdiction, property 
lost in one district is found in another, in the pos- 
session of a party who refuses to restore it, tho 
owner’s cause of action arises from the date of such 
refusal ; and a suit to recover possession of the pro- 
|)crty must be instituted in the district in which it 
is found Ram Pkbtap Singh v, Bool a butty 
Koonwab .... 9W. R., 586 

30. ^ Service waian 

land. — Successive life-tenants. — Where l«nd belong- 
ing to a service watan held on a tenure of successive 
life -estates luid passed out of the possession of the 
watamhirs, it was held that a cause of action to 
recover such laud accrued to each successivt? life- 
tenant ujx>n the death of his predecessor Kubia 
BIN IIanmia V. Gukubav . . 8 Bom., 282 

Constructive payment. — Where an assigtu'e of land 
covenants witli his assignors to repay all tlm moneys 
wliieli they have at any time a(*tiuiny or eoristructi vt*ly 
paid to Govermnenb for redemption, a suit against 
him, where money has not been actually paid, is pre- 
mature, unless tlu^re is some definite agreement with 
Government as hi the amount which Government can 
enforce. W oopbow v. Sen i i.leh 

[1 Ind. Jup., N. S., 90 

32. Itepudiation by 

tenant of landlord*s title. — Tho repudiation of a ten- 
ant’s title hy his landlord can only form one cause 
of action, however often that repudiation is repeated. 
NuNpKiflHOttB Singh v. Hubeb Pbhshati Munpul 

[13 W. B., 64 

3. SURVIVAL OF RIGHT. 

83. Trustee and cestui que 

trust. — Survival in representative of cestui que 
trust of right to sue, — If the money due on a bond 
belonged to .<1., and B, the nominal jilaintiff in a 
suit on tlM< bond, was a trustee; for him, — Held that 
AJ's son might sue to get the benefit of the decree ob- 
tained by B. JuGGOBUNPHoo CooNPoo V, Nil Comul 
SuBMAH .... W. H., 1864, 190 

34 . Revival of suit in favour of 

minor. — Suit for partition. — A suit for a jiartitiou 
of family property was, upon the death of the plain- 
tiff, revived on behalf of his minor sons with the per- 
mission of the Court of first instance, and a decree 
for a partition given. The Appttllate Court reversed 
the doenje, ujxni the ground that, as a partition can 
be enforced on liohalf of minors only when it can Ikj 
proved to be necessary for the protection of tho mi- 
nors’ interest, the cause of action did not survive to 
the minors. Held by Gk High Court that this was 
not a universal rule, and the. Court of first instance 
having allowed the suit to be revived, considering 
that it had been brought on grounds which entitled 
the minors to the partition, the competency of the 
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8. SURVIVAL OF UlQRl^-'-^Umed, 

Bevival of suit ia favot^ ^ niiiiw— aoa- 

Unued, • 

daintiff to procood with the suit was not open to oh- 
|octi<m in the lower Appellate Court. Fabvatht 
a* Makjataxabaktha . . » 5 Mad^ 198 

35 ^ g^t agaixuit agent for ao- 

OOlUlt* — J)eath of apent, — Jet X of 1869, a. 20 , — 

A right of »nit ac^ctulng against an agent for money 
received and accounts kept, falling within the class 
mentioned in section 24, Act X of 1859, survives the 
death of the agent. Hills v, Shokhke Mokee 
Hosskk 10 W. B., 59 

4. SUIT BROUGHT IN TWO COURTS. 

30 ^ — gult simultaneously brought 

in different Courts on same cause of action. 
— liar to maintenance of suit. — Kleciion. — A suit 
brought in a District Miinsirs Court, filed on thesHine 
day as a suit for the same amount brought on the same 
eaum' of action in the Small Cause Court, is not a bar 
to the maintenance of the Small Cause suit ; but the 
plaintiff must elect which suit he will proceed with. | 
V, GANAPATHr 

[L L. B., 2 Mad., 128 

6. ACTS DONK IN RXMHClSE OP SOVEIIBIGN ' 
POWERS. 

37 . — Sultfor damages for refusal , 

of license by Excise authorities. — LtahHify of ! 
Government, --21 22 Viet,, c. 106. — Malier of | 

revenue. — 21 Geo. lU.^ e. 70, s S. — The plaintiff, ’ 
for some years Iwfore and up 31 st March 1874, 
carried on the Imsiness of a rehiil dealer in ganja 
and sidhi in Calcutta, and occupied for that imrpose 
certain shops and godowns <luly licensetl umler the 
Oovernnii'iit ri'gulatioiis with respect to such sales. 
The license hud to bo renewed annually, and niiglit, 
for sufficient cause, b4‘ withdrawn at any time within 
the year whi(;h tt^rminaUnl on Hist March. On 4th 
March 1874, while the plaintiff was carrying <m his 
businosH, the Superinttuident of Excise for Calcutta 
put the right to sell gatga and sidhi for (he year 
cominemung the 18th Ajjril 1874 up to the public 
com petition, which was the usual way of distributing 
the yearly licenses. The sale notification coiitaiiic<l 
a list <»f the shops with the localities where they 
were situatetl, but the right was reserved, in case of 
comhinatit>n or for other cause, to transfer, before 
settlement, any shop from the locality specified, to 
some locality in the neighbourhood; and the condi- 
tions of sale Were stated to In^ “that the Collector 
does not bind himself to aceept the highest bid ; that 
the settlement with the accepted auction-purchasers 
will Ik‘ contingent on the approval by the police 
authorities of the pn^post^ locality of the shop, and 
the charaetcr of the applicant for license ; that the 
jwrson accepted as the auction-purchaser shall deposit 
at once a sum equal to the license fee payable for two 
months, ami shall at the same time state in writing 
in what building bis shop vnW be opened, it being 


*BIGBn? OF BXJlT-^contvnmd: 

6 . ACT8 DONE IN EXERCISE OF SOVEREIGN 
POWERS— coa^taiced. 

Suit for damages for reflisal of license 
by Excise autboritles— con^in«e(i. 

understood that the above deposit will be returned to 
any person whose license is subsequently refused for 
police reasons.” At the sale the plaintiff was the 
highest bidder for the licenses for five shops for the 
sale of ganja and sidhi, and his bids were recorded ; 
and he also paid the deposit due in respect of the li- 
censes amounting to H968. Subsequently the Excise 
authorities refused licenses to the plaintiff for the 
five shops, and failed to return the deposit made in 
respect thereof. In a suit brought by the plaintiff 
against the Secretary of Stale in Council for India, 
in wdiich he alleged that the Government had accept- 
ed his bid, and thereby contracted with him to give 
him the licenses and allow him to carry on his trade 
in ganja and sidhi, and that by their not giving him 
licenses, and so forcing him to close his godowns and 
shops, they had committed a breach of contract for 
which he was entitled to damages, — Held, on the 
I evidence, per Pheab, «/., that there was no contract 
[ btitween the plaintiff and the Government. Held, 
also, both in the Court below and on apjieal, even 
assuming there was a contract, that the suit was not 
maintainable, being in respect of acts done by the 
Government in the exercise of sovereign powers, 
Buits such as might, previous to the passing of 


to .suits for acts done in the conduct of undertakings 
which might l)e carrh’d on by private individuals 
without sovereign powers. Nobin Chfndbu Dbt 
V * Sbcbbtaky op State fob India 

[I, li. R., 1 Calc., 11 ; 24 W. B., 809 , 

I 33 . Suit for illegal levy of im- 

port duties by Collector.— In 1877 M. sliipped 
salt from Bombay to Malabar i)ort8, having conformed 
to the provisions oi the Bombay Salt Act, 1873, and 
paid Rl-13-0 per maund, the full duty then leviable 
under the Tariff Act, 1875. By a notifieatioii under 
clause B, section of the Tariff Act, the Governor 
i General in Council li»ul exempted salt whi<‘h paid the 
i excise duty at Bombay from liability to pay more 
‘ than the difference betwetm what was so paid and the 
import duty leviable under the Tariff Act. While 
the salt was in transit, the Salt Act of 1877, which 
raised the import duty to R2-8-0 a maund, came into 
force. The Collector of Malabar levied 11 annas a 
maund on the salt imported, in the belief that he was 
so authorised by law, and his action was ratified by 
Government. Meld that, assuming the Collectors 
acts to be illegal, a suit to recover the amount so 
levle<l would lie against the Secretary of State for 
India iii C^juncil. Meld, also, that the payment at 
Bombay was not a payment of irnjwrt duty by anti- 
cipation, and that the plaintiff was not excused by 
the notification of the (Governor General from paying 
the amount levied by the Collector. MoHn Ckunder 
Dry V. The Secretarjf of State for India, L L. ^ 
CaXe,, It, dissented from. Meld, on appeal, that the 
aet« of State of which the Municipal Courts of Bri- 
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6, ACTS DONE IN EXERCISE OF SOVEREIGN 
POWERS ’^continued» 

Suit for illegal levy of import duties by 
Collector— 

*ti8h India arc debarred from taking cognisance, are 
acts done in tbe exorcise of sovereign powers which 
do not profess to be justified by municipal law. 
Where an act complained of is professedly done under 
the sanction of muiiicipHl law, and in the exor- 
cise of powers conferred by that law, the fact that it 
is done by the sovereign power, and is not an act 
which could possibly be done by a private individual, 
does not oust the jurisdiction of the Civil Courts. 
Habi Bhanji V. Sbobbtabt or State fob India 
[X X. B., 4 Mad., 344 

8. C, on appeal, Sbckktaby of State foe India 
Habi Bhanji . X X. B., 6 Mad., 273 

39 , Suit for breach of contract 

by Government to grant proprietary rights 
in land* — Contract entered into or act» done in the 
exerctee of eotaereign The plaintiff in this 

suit, alleging that the Government had granted him 
a lease of certain laud with the rights of a proprietor, 
promising to (*.onfcr on him the proprietary rights 
in such land if he did certain things ; that he had 
done such things; that the Gov(*rnimmt had refustid 
to perform such promise and had conferred the pro- 
j)rietary rights in such land on another person, claiiU(}d 
by virtue of the contract between him and the Govern- 
ment, and as against the Govcrnmeiit and such per- 
son, [iroprietary jossession of such land. Held per 
Spankie, c/., that, assuming that the Government had 
entered into such a coutnict with the plaiutiff as 
alle.gcd, the suit would not Ho, inasmuch as such con- 
tract was entered into, and the refusal of the Govern- 
ment to confer the proprietary rights in such land on 
the plaintiff, and the grant by it of such rights to such 
person, were acts done in the extjrcise of sovereign 
powers. Held per StdAET, C. X, that the Govern- 
ment had entered into the contract alleged by the 
plaintiff ; that the suit would lie, as the Government 
had not entered into such contract in the exercise of 
sovereign powers, but in the capacity of a private 
owner ; but that the plaintiff’s case faih^d, as he had 
not performed his part of such contract. Kishen 
Chand u. Sbceetaey of State fob India 

[X L. B., 3 All., 829 

C. ATTACHMENT. SUIT TO SET ASIDE— 

40. Suit by mortgagee.— if or<- 

gagee not claiming through judgfnent^debtor,-^k. 
mortgagee claimiikg title otherwise than from the 
execution-debtor is competent, on behalf of himself 
and his mortgagor, to sue to raise an attachment on 
the projMjrty of which he is mortgagee. Waioan- 
BAB «. Wadekab . . 5 l^m., A. 194 

— tf Mortgagor and 

mortgagee ,^ and B. borrowed rnonty from V., 
with C. as their surety, mortgaging their house to 
<7. tQ secure him from loss. The same house having 
be(pa pireviously given to 2>., C. had to pay the debt 


BIGHT OP 

6. ATTACHMENT, SUIT TO SET ASniB— 
continued* 

Suit by mortgagee— *co; 

to D., but the house was attached by JS. iii execution 
of a decree against A. and B* C. sued Z>. and JS. to 
nrise the attachment. Held that the action did not 
lie. ShIVLAL bin KrUBCUAND ». llALVANTttAV 

ViNATAK . 2 Bom., 75 :2nd Ed., 70 

42. Suit fbr attached property. 

— iVo^cr^v oollusively attached by one defendant 
againei another* — Cause of action — In a suit to 
establish a claim to property which hail been attached 
in execution of a decree obtained by one defendant 
against another, which the plaintiff alleged to l»e 
collusive,— JSTc^rf that the plaint disclosed a cause 
of action. Mahobaed Gaeeb Crowd hky e. Shdm- 
I broonath Mibbeb . . 22 W. B., 389 

7. AWARDS. SUITS CONCERNING— 

48 . Suit on award made ultra 

vires.— A suit on an award made in which the 
arbitrators have ex<*ecded their lowers is not luaiu- 
tainablc. Ddbjan Sinor v. Sibia 

[7 H. W., 

44 , Suit to enforce private 

awards Be fmal of Court to file award under t, 
327 f Act VI 11 of IHoB , — A suit lies to enforce an 
award made without the intervention of a Court of 
.Justice wiicrc an application has been made to hlo 
it us an award and has been refused. Kota Sbe- 
tarma V. Kolltfubla Sootduah * . 8 Mad., 81 

PALANIPPA ChBTXY V* RaYAPPA ClIKTTY 

[4 Mad., 119 

46. — Award made on 

suhmixeion by person jirofcKsing to represent commu- 
nity in religious matters. — The Courts will not inter- 
fere to enforce ptsrformanec of an award uuide under 
a submission to arbitration entenul into by a few 
persons, without the consent of the entire commu- 
nity, ill respect of a religious quarnf relating to a 
state of things which has been in forccj at a irios(|ue 
for lifty years, by the common consent of all the 
worshipptirs having an interest therein. Zahid v. 
Peebkk . . . . . 3 N. W., 92 

Bee also MuziiUB Ali o. Ganbsh Kookb 

1 43 ^ Suit for compensa* 

tion awarded by punchaget in accordance with caste 
custom* — The plaintiff sued the defendants, liis wife 
and her father (hrst and second defendants) to re- 
cover tiamages for the* iion-perforinancc of a con- 
tract whereby the defendants agreed to deliver to the 
plaintiff u specified <iuantity of grain. The plaintiff 
and the first defendant apjieared before a punchayet 
comyiosed of members of their caste, and the Brst 
defendant having refumKi to live any longer with 
the plaintiff the punchayet awarde<l the compensa- 
tion claimed, and the <lefendants promised to deliver 
the grain. It was found that the award of the 
punchayet was in accordance with tbe custom of the 
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7. AWARDS, SUITS CONCEKNING--conei»ttcc2. 

Suit to enforce private award— 

castx* ill cuuefl in which the wife refused to live with 
the huHband. MM that the plaintiff was entitled 
to maintain the suit. SooBiiA Tevan Moothoo* 
KOOOY 6 Mad., 40 

47, Sxiit to Bet aside award.— 

Jteff, IX of ISHfi, H9. 6, 7, and 9 , — Consent to 
arbitration. — Meld that a suit for cancehnent of an 
award made under sections C and 7, Uejfulation IX 
of lSd3, when; it was not alleged that the procml- 
ings were wmtrary to law, but that the plaintiff did 
not consent to it, was not maintainable under sec- 
tion 9 of the said enactment; the consent of the 
parties not being necessary under the jirovisions of 
tlioso sections. Ikbauuollah «. Subo I^usiud 

[2 Agra, 340 

43, Award as to set^ 

tlement. — Beng. Beg. IX of 1S3B, s, 9, — Necessitg 
to set aside award,'— \t was held that a suit to obtain 
pOHsession of a moiety of certain lands, liy establish- | 
meiit t>f the title of the plaintilfs as purchasers and i 
the cttiieebnent of an award of arbitrators, was not ! 
barred by section 9 of Regulation IX of 1833. The 
award w'as brought alKuit, not under that Regulation, 
but owing to an apfdication of the plaintiif for a parti- 
tion of the share under Regulation Vll of 1822, whieli 
appli<*ation nvus rojt‘eted in reference to the award 
declaring the plaintiff's vendors were not in posses- 
sioti at the time of the sale. It was not necessary 
that the award should he 8<‘.t aside prior to an adju 
dieation on the t’^aim, as it determined no ciuestion 
of title. If the diH{K)HHession of the veud(»rH did not ] 
take place at a period more remoU* than twelve years ' 
la'fore the eotnni»‘iieement of the suit, the plaintiifs 
were entitled U» a decree for jK)M8e8sioii on esUiblish- \ 
uKuit of their right, even it there was no sutficient j 
reason to set aaide the award. Guwga Raksh v, 
Wali Raksh . . . 7 N, W., 169 | 

8. BOUNDARIES. 

Suit to compel neighbour- 
ing landholders to fix boundary.— yl&.vcMcc of 
hostile rtc^— A pro]>rietA)r of land has no right to 
bring a suit, to comtH*! Ida neighbours to agree to a 
particular line of boundary lM;iiig marked out between 
bis lands and theirs where he dtxis not venture to 
say that they havt' by any overt act transgressed 
that boundary, Amkeboonnissa Brgum r. Gopal 
Sahoo . . . 22 W. B., 134 

9. BUILDING, SUIT TO RESTRAIN— 

60. Suit to restrain owner of 

land from building. — Interference with easement 
or right, — A suit will not lie to restrain an ow'iier of 
land from erecting buildings on his laud, unh‘e8 by 
doing HO be is interfering wdth some easement oc- 
tpiired by the owner of the neighlxuiring land, or 
interfering with the free enjoyment of his laud. 
Ram Ko<K!tt Ciiowdbbe o. Dbokek Nunpun 

C2K.W.,|09 


BIGHT OF SUIT — continued, 

. BUILDING, SUIT TO RESTRAIN— con^mweef. 

Suit to restrain owner of land from 
building —co»< i/I ued, 

Kasim Ali Khan v, Biej Kishoke 

[2 N. W„ 182 

tlooauL Lal V, Jasoha Bbbee 

[3 M. W., 

61. Erection of buildings by 

owners of adjoining sites under agreements 
with Government,— Go surveyor made 
arbiter in case of dispute,-^ Party wall, lAahility of 
owners for costs of. — Suit before obtaining Govern- 
ment surveyor's certificate. — Under separate agree- 
ments inmle by them respectively with Government, 

! the plaintiff and defendant held adjoining plots of 
j land for building. The agreements contained the 
same terms and stijuilations, among wdiieh were the 
folhmdng : “ (o) The buildings to he continuous, 
with party walls common to both adjoining houses, 
{h) All disputes regarejing the cost and iiialutenanec 
of parly w^alls to be decided by the Government 
surveyor, whose deciHion shall be binding on both 
j>arti(;8.'' The ])laintifl‘ cm ploy (‘d a eontraeU)!’ to 
erect a house upon his plot of land. The house was 
(unnpletwl in 1870, tin* north w'all of which w^as 
built as a party wall in pursuaiieo of the condition 
contained in the agreement wu’th Government. Dis- 
putes subseipiently aroH(‘ between the plaintiff and 
ills contractor, which were not settled until the 26th 
August 1878, on which djite the plaintiff paid the 
eoutriw'tor a sum of 1120,515-1-11, which included 
the cost of the party wall. AftiT the plaintiff's 
house had been ci>mpleiod, the defendant built bis 
house upon the adjoining laml, and in so doing 
he used a large portion <»f the ])arty wall as tin 
soutUern wall of his house. He paid the plaintiff 
half the cost of the portion so used by him. The 
rear jK)rtion of the said wall was not used by tin; 
defendant, as his house did not exbunl so far to the 
rear as the house of the pliiintiff. The plaintiff 
demanded payment of half the cost of that part of 
the wall not used by the defendants, hut tlie defend- 
I refused to pay. The plaintiff then <*Iuime<l that 
part of the w'all as his own property, and ]>roe(*ed(‘il 
i to open windows in it. The defendants objected, 

1 The plaintiff subHOquently filed the j»ri‘seiit suit, 

I elatining from the defendants payment of half tlio 
I cost of the said portion of the wall not used by tlie 
: defendants, and, in the event of sueli payment not 
I Iwiiig awarded, he prayc'd for a declaration that lie 
j was the sole owner of the said )K>rtion of the wall, 

I and for an injunction restraining the defendants 
from disturbing him in the sole enjoyment thereof. 
Both the defendants pleatlod limitation, and denied 
their liability to pay any ])art of the cost of that 
part of the wall which they did not use. The first 
defendant further allegtxl that lu? hod paid the 
. whole cost of the Lmudation and other part>s of the 
j Biiid wall, and claimed to set<»ff this payment against 
I the claim of the plaintiff. At the original hearing, 
8 cott, j ., held that the j»art of the w'all in di8|mte, 
althongh not used by the defendants, was a j/arty 
wall, having reganl to tlie terms of the agreement 
under which the said wall was erected; and that the 
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Erection of buildings by owners of ad- 
joining sites under agreements with 
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suit was liot barred, but that there was no rijjht of 
action for tlie cost of Uu* party wall independently 
of the award of the Govurnuieut surveyor, in whose 
decision lay all disputes as to such cost; and that, 
until his decision was given, there w'as no complete 
cause of action. 8Cott, J., accordingly, on llth 
December 1882, decreed that the defendants were 
aeverally liable to pay the half of whatever sum the 
Government surveyor might certify to be due for 
the cost of the disputed part of the said w'all, and 
that the defendants wore entitled to set off, in the 
calculation of what was due from them, the cost of 
any work or materials which the Government sur- 
veyor might find had been contributed by the first 
defendant. The case was thereupon adjourned, in 
order that the certificate of the Government surveyor 
might be obtained, 'fhe Government surveyor sub- 
sequently gave his certificate as to the cost of the 
unused portion of the said w'all, but stated that on 
tlie evidence before him he vva.s unable to decide as 
to th** ownershij) of the foundation.s, Ac., of the wall, 
'rite case came on again before Soott, «/., wdio d(‘- 
cided to take evidence on the points left uudet(‘riuined 
by the Government surveyor. Witnesses were ac- 
cordingly examined, and on llth l)ecemb(*r 1883 
the Court (lisallowtHl the defendant’s dnim of set-off, 
Ufid gave judgment for the plaintiff for lialf the sum 
certified by the Government surveyor as tlie cost of 
the disputed part of tl»e wall. The defendants 
appea)(Ml. Ileld that, liaving r«,*gard to the terms of 
the agreement und<?r which the plaintiff and defend- 
ants respectively held their projjerty, the Court was 
not competent to dtitermine the question of the 
defendant’s set-off or the other points raised by the 
pleadings. These wet(‘ matters to be decitled by the 
Government surveyor, whose eertilionU* was a con- 
dition j»n‘eed<!nt to the plaintiff’s right to sue, and 
uj)on which the Court might give judgment. Co- 
VBBJI Luddha V . Moeabji Punja 

[I. L. B., 9 Bom., 183 

52. Suit for removal of ob- 

struction in building. — Alteration in building. 
— The alteration of any building does not give the 
right to a suit to remove it or restore it to its origi- 
nal condition, unless the building in consequence of 
such alteration obstructs or imi^des the acc/css to the 
plaintiff’s premises improperly, or takes away any 
frontage right from him. Koodeitt Ali ». Guo- 
Au , 71 


f BIGHT OP 

9. KUIIiDINO, SUIT TO UESTRAIN— 

Suit for removal of enoroaelunent— 

limed, 

remedy. Judoonath Mullick Kalkr KkibtO 

Taooeb 22 W. B., 78 

S. C. after remand, Judoonath MriiLlOK «. 
Kalbk Kisto Taooue . 28 W. B., 624 


10. CASTE QUESTIONS. 


54 ^ Suit for damages for with- 

holding a customary present from a mem- 
ber of a caste.— from distribution of 
funeral presents.— 'Vlie plaintiff complained that on 
the occasion of the distribution of certain funeral 
presents by the defendant’s fatlier, in which as a 
member of tlie caste the plaintiff was entitled to 
share, he hud lieeu omitted, and had received no- 
thing. lie sued the defendants to recover damages 
for the injury to his character and reputation caused 
by such omission. Held that there was no legal 
right in the plaintiff to the funeral presents, and 
thi* slight which the omission to give such presents 
to the plaintiff might imply was to he regardwl as 
the result of a breacli of social etiejnette, with which 
the caste was exclusively competent to deal. Maya- 


8KANK.AB V, IIAEISUANKAE 

[I. L. B., 10 Bom., 061 


55 ^ Claim to be cbalvadi of 

Llngayet caste. — Intrusion in office.— Office to 
which no fees are appurtenant. - Plaintiff was the 
hereiUtary holder of the office of cbalvadi or hearer 
on public occasions of the insignia or symbols of the 
Lingayot caste at llagalkot in the district of Bel- 
gaum : no fees as of right were appurtenant to that 
office, but voluntary gratuities might be given to tlie 
cbalvadi. lii an action brought by plaintiff against 
defendant as an intruder upon his (the ])Iaintiff s) 
office.— //(?W that the plaintiff’s claim to be 
clialvadi of the Lingayet caste at ltagalkf>t was a 
caste question, within the meaning 
rewsaled lairtion of elause 1, section 21, of Bombay 

“[‘ire. ^.^*70 


11. CESS. 

50 -- Suit to establish right to 

oesB —Order of settlement officer refusing to record 
oess.-X suit may be maintained by a zemindar to 
establisb bis right to a cess, and to question the 
validitv of an order of the settlement officer refusing 
to record the cuss. Mauomku Ali Khan r. OoM- 


53, fQj, removal of en- 

croachment. — Fear of acquiescence . — A suit for 
the removal of an encroachment is maintainable with- 
out actual damage having occurred or the immediate 
prosjK'ct of damage, if it can be show'n that some 
damage may arise from the encroachment hereafter, 
when, from the plaintiff’s right to interfere for a 
series of years, the opjiosite party n^^ould possibly 
have acquired a right which would bar the plaintiff’s 


12. CHAIIITIES. 

Suit to recover trust pro* 


KIT 

nerty — Adcoeafe General.— Dedication of lands 
fur uharitable w.—IlUgal mU.—Suit to tet <uide 
tale and recover trunt property.— Code of Civil Pro- 
redan, m-i, »• 539.— Tbo Kruiidfather 

d«<licalii(l curtain lands in a village, of which he waa 

S K 
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BIGHT OF BTJVI^ -^continued, 
12. CHAUITIES— 


Suit to recover trust property— coniifittcd. 

the jaghirdar, to the expenat* of coh*brating an an- 
nual fair in honour of a saint, and of lighting a lamp 
at his shrine. He reserved the paramount authority 
over, and management of, the said lands to his 
family, of which the plaintiff was the representative. 
The lands were sold illegally, as alleged by the 
plaintiff, to the defendant at an auction in execution 
of a decretf obtained against one N.^ who with his 
predetH'BHors had, as was alleged, been cmiployed to 
worship at the shrine. The ])Iaintiff accordingly 
sought to have the sale set aside, ami to be ))ut into 
pfwsession of the lands. Held that the object of tlie 
suit V)eing merely to recover the trust jiropcrty from 
outsiders, did not fall within section 5H‘.) of the C<Kle 
of Civil Procedure, and it could be proceeded with 
without making tin? Advo<‘ate General a party to it. 
LAK81111ANDA8 P. GAN1*AT11AV 

[I. Ii. B., 8 Bom., 365 

58. Suit for declaration that 

property is wakf.-— XX of t86H, ss. 14, 15, 
JH . — Civil Procedure Code, s. 559, — Acf I of 1877 
{Spectjio Relief Act), 9, 42. — A Mahomedau 

brought a suit against a person in ]K)8S(!8sion of cer- 
tain pro|>t'rty for a declaration that the property 
was wakf. lie did not allege himself to be intc‘rest- 
ChI ii» the pro]»erty furtluT or otherwise than as Iwing 
a Mahoiuedan. He stated as his cause of acti(»u 
that the defendant had, in a former suit lu'tween the 
sanu? parties, fiU'd a written statement, in whieh 
ho denie<l that the property m)w in ipiestion was 
wakf. ilefd that, unless it could be shown that the 
suit was maintainable under some statutory provi- 
si»>ii, it could not be maintained. alj«>, that in- 

asmuch as no permission ha dheeit given to the plain- 
tiff to bring the suit, it was not mainUiirmble under 
Act XX of I8r»3, or umler section 539 of the Civil 
ProiHHlnre Code. Held, further, that the suit was not 
maintaiiuihle under the provisions of section 42 of 
Act 1 <»f 1877 (SjHscitie Kelief Act), therefore, 

that the suit was not maiuUiuablo, Wajid Ali 

8 uau 0 . Diakat-ullau lisa . 1. Ij. B., 8 All., 31 

59. Suit by worshipper for 

breach of trust of funds dedicated to idoL— 

Civil Procedure Code. (Act X of 1877), a. 539 . — 
Worshippers or devotees of an idol are entitled to 
bring a suit complaining of a breach of tniat with 
reference to the funds or property belonging to the 
idol or appendant to its temple. QutEre, — Whether, 
if the suit had btHjn brought after the Civil Pro- 
cedure Code (A(^t X of 1877) came into force, section 
639 of that Act could Ihj hold applicable to the 
devasthau of an idol or temple, dedicated merely to 
the pnrjK>8eH of such idol or temple, Hadhabai 
kom; Chimkaji 8ali v. CiiiMVAai bin IIamji 8ali 
[I, L. B., 3 Bom., 27 

00 ^ on account of interfer- 

ence with right of devotion of mosque.— 

Reliffious endowmeui. — Form of mit. — Civil Proce^ 
dure Code, 1882, ss, 30, 589. — Every Mahomedan who 
has a right to use a musi]uc for purposes of devotion 


Suit on account of interference with 
right of devotion of mosque— con<i»«e<i. 
is entitled to exercise such right without hindrance, 
and is com>>etcut to maintain a suit against any one 
who interferes with its exercise, irrespt;ctivc of the 
provisions of stictious 30 and 639 of the Civil Pro- 
cedure Code, Section 30 of the Civil Procedure Ctxle 
applies only to cases in which many persons are 
jointly interested in obtaining relief, and not to cases 
in which an individual right has been violated. 
Zafaryah Ali v. Rakhtawar Singh, I, L. JB., 5 All., 
497, referred to. Jan Alt \\ Ram Nath Mundul, 
1, L. R., 8 Calc., 32, dissented from. Jawahba e. 
Akbab Husain . . X li, B., 7 AIL, 178 

01. Suit to set aside mortgage 

of endowed property. — Wahf ’* property . — 
SuU relating to public charity . — Civil Procedure 
Code, ff. 539 . — “ Reliyiom institution'* — Act VI 
of 1871, s. 24. — Mahomedan latv. — Endowment.-^ 
Certain Mahomedans sued to set aside a mortgage 
of endowed nroperty Injlonging to a mos(|ue, the 
diicrco enforcing the mortgage, and the sale of the 
mortgaged property in exe(Jution of that decree, and 
for the d(*niolition of buildingH erected by the ])ur- 
ehaser, and the ojeetiiu'nt of the purchaser. Held 
that tlie plaintiffs, as Mahomedans entitled to 
fre<|nent the mos«|ue and to use the other religious 
buildings conne<‘tiMl with the endowment, could 
maintivin the suit, and section 539 of the Civil Pro- 
c(}dure Code hod no aj>plicatiou to the ease, the en- 
dowment lieing a religious institution within the 
meaiung of section 24 of Act VI of 1871, and there- 
fore gov(u-ned by Mahomedan law. ZArABrAB Ali 
V. Bakhta WAB Singh . I. Xi. B., 5 All., 497 

62. Suit by members of a caste 

I and worshippers at caste temple against 
trustees of caste and temple property. — 

1 Citit Procedure Code (Act X of 1877), sa. 30 and 539, 

I — Right to manage caste and temple funds. — Public 
( charity, — Private charity. — Parties,-^ Trustees . — 
j Negligence . — Wilful default. — Acquiescence of majo* 
j Hty of caste in unauthorised use of trust funds . — 
Rights of mi nority, — In or about the year 1835) a teui- 
i pie to the g<xl Shri Ananiiiathji w'as erected in Bombay 
! by the Dossa O.swall Bania caste, the religion of 
' which caste is tl«‘ Jain religion. A large {x)rtiou of 
the funds rtx|uired for building the temple was 
advanced by one N. N., at that time the leading man 
i in the caste ; the rest was obtained from the caste by 
1 subscription. The firm of N. N. acted os the 
i bankers to the caste and to the temple, received 
1 all the gifts and offerings made by the worship- 
i pers, ami for many years administered all the affairs 
1 of the temple. The sums advanced by N. N. were 
* gradually but entirely repaid to him out of the 
gifts and offerings. Thert> were three separate 
; funds, of which sejmrate accounts w'ere kept in the 
’ hooks,— tJ tar., (1) the darasa fund, which was devoted 
to the temple purposes, such as maintenance of 
priests, repairs, &c., and gifts to jx)orer temples; 
(2) the sadamn fund, which was more extended in its 
objects, but still limited to religious smd chariteblc 
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of caste and temple property — continued. 

purposes, such as paymeats to poor devotees irrespect- 
ive of their caste, &c.; and (3) the mahajan fund, 
which was devoted to caste purposes, such as pur- 
chase of castle utensils, &c. All three funds were 
collected at the temple. Gifts and offerings were 
made by all worshippers at the temple, whether mem- 
bers of the caste or not. Subscriptions were made 
only by members of the caste. All the regular sub- 
scriptions came from tlie caste exclusively, and the 
great bulk of the gifts and offerings came from the 
caste also. Only about lil2,000 had he(;n given by 
outsiders vip to the date of the suit, while nearly six 
lakhs had Iwen given by the caste. N, N. died in 
1812, and his adojjttul son V, became head of the firm, 
which continued to manage the funds of the temple 
under the name of V. N, CV>. V. died in 1852, and 
M, (defendant No. 1) sueceeded him. Tlie firm 
meanwhile had invested the funds of the tern phi in 
eight lots of immoveable property. In 18(57 the caste 
determined to appoint trustees of the tem]de property, 
and in Septemluir 1HG7 a trust -d(i(‘d was executed 
whereby if., A''., and G. (defendants Nos. 1, 2, ami 3), 
together with three otliers who were dt*ad at the 
time of this suit, — viz.^ J. A,, T. W., and M, T., — were I 
a]>poiiited trustees of all the iinmovouhle pro|)crty bo- | 
longing to the temple. Tlie deed set forth the objects 
to which the income of the propc'rty should he applied, 
and provided that the surplus should he invested in 
Government securities, in corporation shares or iu 
landed property, but in no other shares of any de- I 
seription whatsoever. It also authorised the trustees | 
to invest surplus moneys in the firm of V. N. dj' Co, It 
was admitted that, •subsequently to June 18(59, the 
trustees managed the temple, and not only the im- 
moveable property, but all the fumls. A debt of 
R2,40,IX)() was due from the firm of V. N. tf* Co, it» 
the temple and caste when the trustees took over the 
management. In 1870 the firm of V, N, tf" Co, be- 
came insolvent, and in their schedule the trustees 
were entered as creditors in respect of darasn ac- 
count, 111,57,049; on mahajari m;couut, K(58,017; 
on sadaran account, 1122,597. It was admitted that 
the trustees knew of this entry in the said schedule. 
They, however, received no dividend, although other 
creditors, including K. (defendant No. 2), wore paid 
two annas in the rupee. This sum of 112,40,000 
due to the temple was wholly lost. In April 18(57, 
HI 5,000 of the tomple funds were invested — it did not 
ap)war by whom — in the name of G. (defendant No. 
3), and in August 18G8 a sum of R15,000 was ad- 
vanced to one J, P, In 18G9 a sum of RIO, 000 was 
advanced by the trustees to A^. A*. ^ Co,, which was 
never repaid, nor was any interest received upon it. 

It was lost on the failure of that firm in 1879. The 
principal partner of that firm (N, iC.) was the only 
son of AT. (defendant No. 2), who also ha<l an interest 
in it. In 1877-78 various loans were made by the 
trustees to three mills in w’hich one or more of the 
trustees was interested. Of R55,0(X) lent to the mills 
and to K, K, ^ Co., H42,000 were lost. Half a lakh of I 
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outstanding gifts to the temple remained uncollected 
owing to the negligence of the trustees. Two suits 
brought by another caste against the trusU'es wore 
defended out of the ituuple funds. All the defend- 
ants (trustees), with the exe(*ption of K„ were in needy 
circumstances. In 1880 a hundred members of the 
caste jirotested again.st the management of caste and 
temple affairs by the defendants. The. \)laiutiffs, six 
in number, took part in the protest, and filed the 
present suit in 1881. Thereupon there was a easto 
nigitaiion in favour of the defendants, who wore all 
shettlas of the caste. A meeting of the caste was 
held, and a series of resolutions, support.ing th(5 defend- 
ants* management and approving of their conduct, 
w'as piisst'd, and a docunimit to that effect was signed 
by 1,4G8 persons — the whole caste in Horn bay number- 
ing only 1,5(X). The plaintiffs sought to make the 
defendants liable in respect of the moneys lost tt) the 
caste and t,<*mple funds, and jirayed for the appoint- 
ment of new trustees and for the settlement of a 
scheme. 'I'ho defendants denied the charges of negli- 
gence, and pleaded that the suit was not ])roporly 
constituted, not. having been brought under sei'tion 30 
or 539 of the Civil Procedure (Jode of 1877, and that 
it was in contravention of jtogulation 11 of 1827, 
chapter JI, section 21. They relied upon the fact 
that the casU? had ajiproved of thiur conduct and had 
allowed them to defend thus suit at the expense of tho 
caste. They contended that nndt‘r these circumstances 
the ])laintiffs were not entitled to maintain tho suit, 
and that the Court would not interfere with or control 
the decision of the majority of the caste in matters 
relating to the internal management f)f its affairs. 
Held that section 3(.» of the Civil Procedure Code 
(Act X of 1877) did not apply. If the plaintiffs 
had any right of action, it was a complete right of 
action vested in each of them, and not a mere joint 
right shared with others and incomplete unless they 
united themselves with others. They sued as sub- 
scrilx^rs to tin* tmiiph* and iIcvot(*e8 of the idol, and, as 
such, each had a right to comjilain of imiladministra- 
tion. They were entitled to huc in their own right 
and in their own name without permiasioii of the 
Court or notice to otli<*r juirties interestwi. Held, 
also (following Thanpa Karuppa v. Arumwfa Nadan, 
I. h. R,, 5 Mad., that section 639 of Act X of 
1877 did not apply. The three funds administered 
by the defendants were different in charactor. The 
mahajan fund was a purely secular fund; the other 
two f unds were religious and charitable funds. Even 
if the ca8(! came under the Civil Procedure Code 
(XIV of 1882), section 539 would not apply, that 
section being pennissive or directory, and not man- 
datory. Any person interestwl in tho proper obser- 
vance of a religious endowment may sue in his own 
name to have the trust properly administered. The 
section does not prohibit a private suit, and does not 
make the sanction of the Advocate General a condi- 
tion precedent. The gifts to the temple comprised in 
the darasa and sadaran funds were irrevocably dedi- 

8 K : 
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eatM to a ])»blif charity, and therefore tlie approval 
hy the easte of the conduct of the trustees was no 
bar to the suit. They were also dedicated to the 
idol, who was a public, not u mere jirivate household, 
divinity. Tin* ideal persfmality of such an idol is 
well reoo|?ni8t'd, and in case of inisiipiirojiriation of 
the property he is entitlcfl to the ])rotection of the 
public authorities, on the ground that it has been 
devoted to public religious ])urp 0 Hcs, and must not 
be wasted even by the donors. The inanagemeiit of 
the temple helonged to the Dossa Osvvall Baiiia caste, 
and not to the whole Jain community. j\ltliongh the 
donations wtt-c irrevocably <ledi<*ated to puhlie pur- 
poses, the donors had iu*ver lost the right, whieli was 
attaehed to the caste from thi' beginning, of manag- 
ing tin* temple whii'h they had founded, and their 
management could only ht* interfered with as a jmhlic 
cliurituhle I rust on proof of maladuiinistration. On the 
cvidenei*,-— //cW that the deleiwlants wisre not liable 
for losses prior to 18()7. It was not clearly proved that 
they were inaimgcrs of the tt'inple funds before that 
date, lli'ldf also, that tin* dcf(*ndants wore liable for 
tbo losses incurred siibscipiently to 18(17. They 
assumed the maufig(*inent on the execution of the 
trust-deed in that, yeur, and ought t<» have taken steps 
to recover the moiu'ys which hail been improperly 
advanced on loan or oiherw^ise negligently iiiNosted. 
Not having doin’so they were guilty of will’ul neglect, 
and were liable to r»‘fund the mon(*ys which had hei'n 
lost. Tin* Hjiliility w^as, however, contiiied to the tirsi 
three defendants, it imt being proved that the re- 
maining dt'tVndanl.H bad e.ver acted as trustees. 
The negligeuee of the trustees in not taking steps 
to recover the lt2,4(»,OOU ilue from the firm of 
1''. y Co. was a clear breach of trust. The 
cviden<*e sliowed that ultliough the whole sum could 
not have h<*en reeoven’d at any time during the 
tr UNtec'^liip of the defendants, yet that some pirtion 
of tile money might have bi>en obtaimsl if due dili- 
gence had been used, and that other creditors of the 
hriu bail actually been paid 2 annus in the ruiH‘o. 
Tho fust throe defendants ivere therefore liable to 
refund 2 annas in the rupee of such ]>ortit>n of the 
l<2,i0,tK)0 as Ixdonged to the darasa and siuluran 
fninls. As to the mahajuu fund, it helong<‘d to the 
caste, and the caste Iiad condoned its niisapplieation, 
w'hleh it. had power to do. Tho defendants were also 
lu»ld liable to refund such other sums as hail come into 
their hands anil had been lost in eonsequenee of their 
negligt‘nee. The t^ourt removed the defendants from 
the trusleeship and ordered a scdie.me to bo settled. 
TllAKEUSKSr DEVUAJ V. lIimUHUM Narskt 

[I. L. R., 8 Bom., 432 

68^ Sait for poesesBion of en- 

dowed property.— tmsf.’^Charitahfe 
trust ^( icil Pro.’cdure Code {A(d X/F of AV.Si?), 
oJiK—Act XX of 1863 . — The plaintiff sutnl to 
recover possession as mutwalli of certain parcels of 
laud, alh'ging that they were dedicated as wakf, and 
that the profits w'ore “applied to the feeding of 
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wayfarers and travellers, to lighting] tho mosque 
and shrine in the evening, and to meeting the ex- 
pen.ses of repeating prayers on the occasion of Id 
and HakUrid, and that the said profits were never 
spent for personal purposes.^’ The plaintiff based 
her right to sue upon the fact that her deceased 
husband had been mutwalli, and she prayed that the 
property in' suit might be declared wakf, and that 
certain alienations made by her step-son since her 
husband^s death might be sot aside. Held that the 
trust to which the suit related was one partly for 
charitable and partly for religious purposes. As 
far as it related to the former, it was governed by 
section r>39 of the Civil Procedure Code, and if 
viewed in the light of the latter, by Act XX of 18()3 ; 
and that tho suit, not being properly framed in com- 
pliance wdtli the provisions of either of those enact- 
ments, was not maintainable. Held^ further, that 
even siipiiosing the endowment all(*ged w'as neither 
a ]mblic charity within the meaning of section 539 of 
the Civil Procedure Code, nor a religious endowment 
to which Act ,XX of 1863 applied, the plaintiff was 
not entitled to sue alone, as it w^as clear upon the 
face of tho plaint that she was not alone interested in 
the subject-matter of the suit, and therefore that 
she could only sue on behalf of all who were so in- 
terestinl, having first obtained the leave of the Court 
and otherwise complied with the provisions of section 
30 of the Civil Procedure Code. Ltttifuntssa Binr 
V, Nazibun Bibi . . I. Ij. B., 11 Calc., 33 

64. Suit in respect of religious 

endowment. — Civil Procedure Code {Act X if 
1H77), s$. 30, 639,—Benp. lieg. XTX of 1H10,~-Act 
XX of 1868 . — In a suit by two of the worshippers »t 
a certain mosque, instituted after having obtained tbe 
saiictiou of the Advocate General under section 539 
of the Civil Procedure Code, against the mutwalli 
of the moBipie and tw'o other ^lersous to w'hoiii tho 
mutwalli had mortgaged part of tbo endowed pro- 
perty to secure the rejiaymeiit of a loan, it apjiearetl 
that, one of tlic mortgagees had sold .some of tlio 
wakf propeu'ty in execution of a decree which he hud 
obtained upon his mortgage, and the pro])(U‘ty had 
been purchased hy the otlu*r mortgagee. The plain- 
tiffs prayed that the pnqierty purchased might he 
declared to be wakf ; that tbe sale in exeeiition might 
I be declared to be invalid; that a mutw^alli might be 
I appointed by tbe Court ; and that tin* costs of doing 
I the acts of the wakf might be defrayed from the 
j iirofits of the property belonging to the endowment, 
j Held that, so far as regarded that portion of the 
! prayer which fell within the provisions of section 539 
I of the Code, the plaintiffs w'eronot entitled to sue, aa 
! they were not ‘‘ persons having a direct interest iu 
I the trust” within the meaning of the section, and that 
I the suit sliould have been instituted under section 14 
I of Act XX of 1863 after sanction obtained under 
I section 18. Held, also, that though the plaintiffs 
might possibly have obtained leave to sue under 
I ww-tion 30 of tlio Code on behalf of themselves and 
! the other jwrsons attending the mostjue, they nut 
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having obtained such leave were not entitled to in- 
stitute the suit ft>r the pur|H)ae of obtaining the relief 
asked for in the other pra^yers of the plaint. Jan I 
An V. Kam JJath Mundvl . I. L. B., 8 Calc., 82 | 

S. C. Jan Am v. Atawub UernMUK 

[9 C. Ii. B., 488 

05 , Suit to restrain use of pro- 

perty for other than purposes of endow- | 

t. — Injunction. — Property dedicated to reli- 
ffwuti purpo.^es . — The plaintiff’s aneestor built a 
*teini)le, a balhing-gliat, a room nailed “ Gungajatri 
ghur/’ and a ghAt close to it, to v^hich persons on the 
point of death were reinovid, and certain eeremomes 
wx*re performed. Th(‘ dtifendanis used the last-men- 
tioned gliAt for the jiurpose of huuling goods, lletd 
that if, when tln5 plaintiff's ancestor erected the build- 
ings, he intended to grant to the Hindu eoimmniity 
merely a right of euseinent ov(!r the property, and 
iu»t to transfer the ownership therein to the com- j 
inunity, the jdaint.iff was entitled to maintain a suit ! 
to restrain defendants from using tlm gliAt for | 
trading purposes. Jagoamoni Dasi r. hJiLMONi j 

Ghobal . I. Ij. B., 9 Calc., 76 : 11 C. L, B., 602 j 


w. Suit for compensatiou for 

expenses of releasing cattle, — Cattle seized 
} Trespass Act, 1871 , suit for eompen- 
sation for expefises incurred in releasing cattle wiu<*h 
were wrongfully iinponnded hytlie defeiulant will not 
lie in a Civil Cf)nrt. The Legislature, when establish- 
ing pouiuhs hy Act I of 1871, gave a special remedy in 
cases of illegal seizure, and that is the only one avail- 
able. Ableu V. Kalla Duuzi . 2 C. L. B,, 844 

14. CONTRACTS OH AGREEMENTS. 

67. Special agreement under 

which one party has received benefit.— //«- 
plied contract.- Where there is a special agreement 
hetw»*en two partic*s, and that agreement has l>ecn 
performed, and one of them has had all the lieiiefit 
to whicli he is entitled tlioreunder, the other may 
sue him either upon the special agreement or upon 
what has lH3en called the implied contract which arises 
out of the receipt of the benefit. Oomahhtty v. 

Pandby . . 12 W. B., 621 | 

03 , Suit to recover difference 

of exchange against assignee of shipping 
order. — An action will lie for the recovery of the 
difference in the rate of exchange against the as- 
signee of a shipping order under which j)art of the 
freight was to be paid on delivery at specified rates 
of exchange. Glalstone v. Joakih . Cor., 148 

09 , Suit for damages for omis- 

Bion to certify payments to Court.— i'Vaw^/. — 

A suit will lie in the Civil Court to recover dauiages 
for breach of contract by defendant to certify, or 
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Suit for damages for omission to certlftr 
payments to Court - continued, 
for bis fraudulently omitting to certify, in consc- 
queuce of which, mi an execution fraudulently issued 
against the jdaintitT, bis properly was seized. Soo- 
JON MCKLUL V. WOOZEElt Mtm 

[6 W. B., Civ. Bef., 20 

70, Suit for a receipt for goods 

as being partnership goods.— A m/# for 

iion of jW(//7/ie)r.v///>.-~!naintilT and defendant en- 
tered int<i a eontraef. with a view^ to trade, hy which 
each was to cout.rihute, a c(»rtain sum v^itlu^r in cash 
or goods. A trading concern wuis opened aeeord- 
ingly, hut after a very short time the jiarties fidl 
out. Defendant then obtained through the Magis- 
trate the return of eertain goods whii'h, as ho al- 
lepd, he had phiet*d with the jdaintiff independent 
of the partnership speenlalion. Plaintiff lliennipou 
sued for a ih'elaratiou that the goods were juirtni'r- 
ship goods, anil to obtain a r(‘cci})t for tlieni us such. 
lletd that there was no cause of action, and a suit fur 
a receipt did not lie. Jn the absence of hooks and 
aecounlH or tiny other evidence the suit could not ho 
conviirtcd into one for dissolution of ]»irtiierHhip. 
Elijah c. Aeatoon Rkotiieub . 14 W. B., 47 

71 , Suil; on agreement to take 

over decrees. — Subsequent compromise by payment 
of ji Ted sum. — Plaintiff took a putni from dlfond- 
ants, and us a part of the consideration of tlie 

I lease agreed to he responsible for eertain decrees 
outstanding at the time against the defendants. 
Thereupon was exeeuted a second eoiilraet betwTeu 
I the parties, hy whicli that particular responsibi- 
j lily of paying the decrecH was compromised and got 
I rid of by jilaintift' ))«ying down a eertain sum of 
moni'y. Subseipiently the defendants snei'essfully 
contested payment of one of the decrees, after which 
plaintiff sueil to recover the money of whi<‘h pay- 
ment had been thus withheld Iteld that as the 
second eontraet had absolved jilaintiff from all re- 
sponsibility as regards the deeives, he was not enti- 
tled to recover the money claimed in the suit. 

NATU Cjjow^i/HiiY V. Obey . . 18 W, B., 114 

72 , Suit to set sside putni 

granted in breach of agreement.— Where 
the projnietors of a mch»I Inwl agreed with an 
ijaradar that in the event of their granting a 
putni to anybody he should liavc the refusal, mid, 
iiotwithstantling their agreement, gave, a putni to 
another i jaradar, — Held that the latter, having been 
no party to the stijiulation, was not bound thereby, 
and that a suit would not lie hy the first ijaradar to 
set aside the putni granted to tins second. KojtUii 

Dabs v, Dwabkanath Chowdhbt 

[lOW.B., 264 

Held, however, on review, that where A., taking a 
putni t^) tin; prejudice of JS., had notice of an agroe- 
j laeiit exi-sting between Ii. and the zemindar, he could 
I not in eiiuity maintain the lease which he had ob- 
i tained, Imt B. would he entitled to relief against liini ; 
i and the case was remanded to try if A. took wdtli 
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notice of the agreement with JS, Dwabkanatu 
C iiowi)HBY ». Komul Lochtjn Doss 

[10 W. B., 414 

73 , Suit on agreement not to 

mortgage or sell except after offer to plain- 
tiff. — Right of pre-emption,— Mgpothecation, tiuit 
to recover property after, — The phiiuliff alleged that 
(•<;rtain property waa the hereditary property of him- 
self and his brother N., that it had been determined 
by an award that if the plaintiff or N. desired to 
mortgage or sell their resjjeetive shares^ they should, 
ill the ttrst instance, mortgage or sell to one another, 
and, if one party declined to take on mortgage or 
purchase, that the oth<*r should be at liberty to alien- 
aU; elsewhere ; that N. had, however, executed a 
bond in favour of in which bo had hypothecated 
the property ami stipulated that the debt should 
only b(* roi’overablc from the property hypothecated ; 
that N, had confessed judgment in a suit brought 
against him by R, on the bond, and had allow'ed a 
decree to he jiassed against the propiTty ; and that, 
as the bond had the effect of a deed of sale, and had 
been executed with an intent to defraud him, he 
sued to obtain ])osscsHiou of the property and a de- 
claration of his title thereto as purcliasor. The 
lowr<‘r Ccurl-s decreed the jilaintiff’s claim. J2., on 
special a])peal, ph^aded that the plaintiff had no cause 
of action, the propi'rty not having been soUl, Held 
by Pkarbon and Spank lk, JJ,, that the mere hyjio- 
thecati«>n of the property did not give the plaintiff 
a title- to it as purchaser, and tliat the suit as brought 
must be dismissed. Held by Stuaut, V. «/., that as 
the plaint statisl niattiM' sutlicimit to enable the 

to eonsidi'r the validity of the claim made by 
the suit, and on the facta and merits to do justice 
between the parties to the award, the objection to 
the form of the suit ought not to stami in the way j 
of the plaintiff being decreisl his rights under the 
award. Piutiiee Singh v. Dya Ki«hun 

[5 N. W., 226 ; Agra, F. B., Bd. 1874, 278 

74 , Suit to recover loan for 

Government revenue due from zemindari,— 

6iuit aguinst zemindar for debt . — Beng. Regs, of 
1781 and 1787 . — When money was borrowed to pay 
the revenue due from a zeniindari, and jiaid to the 
Government on that account, the bond given by the 
vakils and managers of the zeinindari to the trus- j 
t<H» for the lenders in the English form, for the pur- 
pose of enahliug them to enforce the personal en- 
pigcmcnts of the vakils and managers iu the Supremo 
Court, was hold not to deprive the lenders of their 
right, under the law prevailing among the natives j 
iu matters of contract, to sue the zemindar in the j 
Courts of the mofussil. Held^ also, that the laws of ; 
1781 and 1787 were reptuiU^ by the laws of 1796 ! 
when this action was brought, and there was nothing i 
in those two former Regulations which made it iUe- ! 
gal for the xiunindar to wntract a debt, or for any 
other native to take an obligation fri>m a zemindar i 
without the consent of the olHcers of revenue ; but j 
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Suit to recover loan for Government 
revenue due from zemia6.BiTi— continued^ 

that such an obligation, if founded on a valuable 
consideration, would be equally binding upon the 
conscience of the zemindar, and the demand and the 
payment would he equally legal as if such consent 
had been obtained and registered, though no Court 
of Justice might have jurisdiction to enforce the 
right. Gopee Mohun Thakoob v. Radhanath 

[6 W. R., P. C., 72 

76. Transfer of Property Act, 

IV of 1882, SB. 10, 11. — Contemporaneous “ ikrar- 
namah.** — Condition restraining alienation — Re* 
striction repugnant to interest created, — Lumhardar 
and VO'. sharer. — Collection of rents hg co-sharer , — 
Suit by lumhardar for money had and received , — 
Af., a co-ttharcr in a village, transferred to A., an- 
other co-sharer, a 2 annas share by deed of sale. 
Upon the saim* date A. executed an ikrarnainah in 
which he agreed that he would not collect the rents 
of the 2 annas transferred to him, that he would 
not ever demand partition of that share, and that be 
would not alienate or mortgage it or otherwise exer- 
cise proprietary rights over it. It was further pro- 
vided that in the event of A, committing any breach 
of covenant the sale should be avoided, and the 
proprietsry rights in the 2 annas share should re- 
vest in M. A suit was subsequently brought by M, 
upon the allegation that, in breach of the covenants 
of the ikrarnamah, A, had collected the rents of the 
share ; that, in consequence of his action in collect- 
ing the rents, the plaintiff had been compelled to 
sue the tenants ; that in these suits the tenants ex- 
hibited receipts given by A., on the basis of w'hich 
the suits were dismissed ; aud that he had been sub- 
jected to various costs and expenses. He therefore 
claimed byway of damages from A. certain sums of 
money realisiHl by A. as rent from the tenants, and 
farther, by rctasun of the ikrarnainah, to avoid the 
sale-deed which preceded it. Held that provisions of 
this kind which absolutely debar the person to whom 
the proprietary rights have passed from exercising 
these rights, impose conditions which no Court ought 
to recognise or give effect to ; that a <!ovenaiit in a 
sale-deed the effect of which is to disable the vendee 
from either alienating or enjoying the interest con- 
voyed to him, is not only contrary to public policy, 
but in violation of the principle of sections 10 and 
11 of the Transfer of Property Act ; and that, there- 
fore, Hs the agreement on the basis of which the 
plaintiff asked for relief was one w’hieh no Court 
should assist him in enforcing, the suit must fail. 
Holman v. Johnson,! Cowp.,54S ^ Anantha Tirtha 
ClMriar v. Nagamuihu Amhalagaren, I, L, R,, 4 
Mad., 200 ; Bradley v. Beixoto, Tudor's L. C., R, P., 
968 ; and Aminuddaula Muhammad Kakya Hussain 
x.Naieri Srinivasa Charlu, $ Mad,, 556, referred to. 
Jialaji J. Rahalkar v. Harayanhhat, 3 Bom., A, C., 
63, distinguished. Held by Mahmood, J., with re- 
ference to the sums realised by the defendant as rent, 
that whatever may be the rights of a lumhardar in 
reference to the collection of rents, the defendant, 
Ixdng a co-sharer in the village, and having, though 
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88 . 10 , 11 — continued, 

peThapB irregularly, realised suiub of money from the 
tenants, could not, in a Civil Court and in a suit of this 
nature, be made to repay the lunil»ardar ; and the 
latter’s only Remedy was to deduct the items when 
the bujharat or rendition of accounts between the 
co-sharers and himself took place. M aha ham Das 
V. Ajfdhia . . I. Ij. B., 8 All., 452 

70. Suit for value of goods 

covered by bill of exchange.— JPfryee for 
honour. — A pay(M‘ for honour, though entitled to 
the same remedies upon the bill as the party for 
whom i)ayincnt was made, is not entitled to bring a 
suit in his own name and in his own behalf for the 
value of the goods for which tlie bill was drawn. 
CAKMICEAEL V. HbOJONAUTH MtTLLlCK 

[1 Hyde, 274 

15. CO-SHARERS. 

77. Suit by one co-sharer for 

value of personal property alienated by an- 
other.— If a co-sharcr of iH'rsonal j)roporty stills tlie 
projaTty without the oonseut and authority of the 
f»ther owner, that other owner may sue the purchaser 
for the ])rice of his share. RaduaNATH Suaha v. 
KaMIKEB S00^'D£BEB DOSSEB . . 2 W. K., 37 

78. Suit by one co-sharer for 

value of wood removed. — Tenancy in common . — 
Co^owners of a forest. — Mortgage hy one co-tenant . — 
Mortgagee in possession. — Licensees from mortgagor 
and co-tenant . — Cutting and removing produce,-^ 
Rights of ticen-sees. — Remedy of mortgagee. — 
Damages. — Account. — The first tlcfendant, Q. and A., 
were co-owners of a forest, O. mortgaged his in- 
hirest in the forest to the plaintiff and put him into 
possession. The mortgjige was registered. Subse- 
quently O. and A. joined in a license t(t the s(*condand 
third defendants to cut and take wood in the forest, 
which the latter accordingly did. The plaintiff sued 
G. aud the other two defendants to recover, as 
chimages, the value of the wood removed, and for an j 
injunetion restraining the defendants from removing 
more wood. Jleld that the claim would not lie, 
neither for the whole of the damages claimed, nor 
for such part of them as was equivalent to G*s 
interest in the value of the wood removed, — the only 
remedy open to the plaintiff being a suit against A., 
his eo-teuant, for an account. Though G., Ixung out 
of possession to the knowledge of the licensees, could 
convey to them no right, yet A. could ; and a license 
from A. gave a right to cut wood in the whole of the 
forest, since a co-tenant may lawfully enjoy the 
whole projMjrty in any way not destructive of its sub- 
stanc<' 80 as to amount to an ouster of the other co- 
tenants, and whatever a co-tenant may do himself he 
may license another to do. The licensees, therefore, 
did no wTong in acting on their license, and no suit 
lay against them ; nor did Q.^s joining in the license 
do the plaintiff any distinct injury for which an action * 
for damages would lie against him. Whether : 
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Suit by one co-sharer for value of wood 
removed — continued. 

plaintiff might not, however, have a right of action 
against G. to rc'cover any sum which G. had obtained 
by assuming falsely a position and rights belonging 
to the plaintiff. Balvanteat Ozk v. Ganpatkav 
Jadhav . . , . 1, L. R., 7 Bom., 380 

79. Suit by one ooparoener 

against the others for declaration of right 
to Government allowance forming part of 
joint estate. — One member of an undivided family 
cannot sue Ikis eo)>arceners for a declaration that he 
is ciilitlcd to recover the whole of a family varshasan. 
'i'he only mode in which, as between the intunbers of 
the joint family, a declaration of right to the varsha- 
san can b4‘ j)roj>orly obtained is by ono of the co- 
parceners bringing a suit for partition of the whole 
of the family estate, including the varshasan and for 
a declaration of the shares of the respective co- 
parceners. Tbimbak Dixit v. Nabayan Dixit 

[11 Bom., 09 

Ifi. COSTS. 

80. Suit for costs incurred in 

resisting a claim to attached property. — 
Civil Procedure Code, JSiiO, s. 246. — A suit cannot 
1 m! maintaim‘<l for costs itu'un’cd by the plaintiff in 
n^sistiiig a claim made by the defendant, nndi'i* six*- 

costs arc imwle a part of the order, anil tlu^n by execu- 
tion under it, that a party cun in such cas(’s enforce 
the payment of costs. Akobymuub . 3 Mad., 341 

01 , Suit for costs incurred in 

possessory suit. — Jiom. Ad r of 1864. — No 
»u*tion lies for the recovery of costs incurred by a 
defendant in defending bimself in a possessory suit 
brought against him in a Miimlatdar’s Court under 
Bombay Act V of 1804. Jalam Bhnja v. Kuoda 
Javba 8 Bom,, A. C„ 

02 , Claim for costs incurred 

in another suit. — *^'uit in Revenue Court. 
Damages.-— In a suit for diimages for hreaoli of a 
covennt in an ikrarruimah not to collect the rciuts of 
a c. 4 ‘rtain share in a village, an<l not to sue for the 
partition of that share, the jdaintiff claiined (int^ 
alia) some costs and cxpenHe.s incurred in a suit 
brought by tlie defendant in tin* Revenue Court for 
partition of th<! share. Held hy Mahmood, */, with 
/cferenco to the costs incurred hy the plaintiff in the 
Revenue Court, that surdi Court in the former suit 
was entitled to deal with the question of costs, and 
dealt with it, and the costs could not bo made the 
subject-matter of fresh litigation, and therefore could 
not be claimed in this suit by way of damages. 
Chengulvtt Raya Mudalt v. ThangatcU AnmiU, $ 
Mad., 192 ; Jatom Punja v. Khoda Javra, 8 Rom., A. 
C., 29 ; Kahir v. Mahadu,!. L. R., 2 Rom,, BBO ; and 
pranshankar Shii'skankary. Oovindhlal Parhhudat, 
I. L. 1 Bom., 467, referred to. Mahbav Dab v. 
Ajudbia . . • . I* li. B., 8 All» 462 
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08. Suit by CommiBsioner for 

bis costs. — Civil Procedure Code, 1869, se. 180, 
Where a Commissionor was appointed hy a 
Court under section 180 of Act VIII of 1859 to take 
accounts, at the request of the plaintiffs, and his 
costs were not prepaid under section 182, and the 
defendant was by the decree ordered to pay the costs 
of the suit, but the costs of the Commissioner were 
not entered in the decree,— jETcW, in a suit by the 
Commissioner against the plaintiffs for remuneration 
for his lalxmr, that the plaintiffs w ere liabhj. Gopal- 
ABATDAMAYrAil O. BUPALA NaBASIMMA NaTUDP 

[1, L. B., 4 Had., 899 

04 ^ — ; 0 ult for costs incurred in 

criminal case. — As to recovery of costs of a 
criminal case in a subsequent civil action, see Ram 

Lal 0 . Tula Ram . . I. L. B., 4 All., 97 


17. CUSTOMARY RIGHTS. 

05. Suit to restrain the use for 

tamas of land used for the purposes of the 

Holi. — Easement. — Cause of action, — A. a Malio- 
medan, pundiasod a house adjacent to a pie(!e of 
waste land, on which after such puridiase lit* caused 
a tazia to be erccti'd at the time of tln^ Mohiirram. 
•T. and others, Hindus, instituted a suit airainst A., 
alleging in their plaint that, for a long time jirevi- 
ously, they had been in th<' habit of going upon the 
land at Dus time of the Holi festival, for Die jmrpose 
of burning the H<di and celebrating the <*ereuionies 
ineident thereto, and praying that the defendant 
** be nsstrained from improper intei-fereiice, and that 
the plaintiffs be jmt in posse.ssion, by maintaining 
observance of the Holi rights, according to the 
ancient usage, on the land.” It was finind that the 
plaiutiffH had, for a ]>eriod of twenty years prior 
to the inst.itutiou of t.lie suit., exercised the riijht of 
going on to the laud at the time of the Holi fesDval, 
without interruption or interference. It was also 
proved that neither the plaintiffs nor the defendatit 
hatl any proprietary right in the land, and that it 
belonged to the ztuniiulars of the kasha, who (lid not 
appear to object to its ime by the defendant and other 
Mahomedans at the time of the Mohurram, for 
the (‘rection of tazias. Held that the plaintiffs’ 
claim apjHiared to be a claim to a right by custom of 
the nature described in Jldounsep v. Ismaff, 34 L, 
Ex., 52, iixid Abbot v. Weckltf, 1 Lev., 176, and could 
not strictly b<* regarded as for an easement, the 
right not In'ing set up in respeet of any dominant 
tenement to which it was appurteuaut over a ser- 
vient (enomeni subject to it. Eefd, further, that 
inasmuch as the nature of the right claimed was 
to come on the land for a few days at one |M»riod 
of th»*year, it Viy no means foll(>wed that the plaintiffs 
M'ciwt entitled b> objcft to the defendant's use of the 
laud at another |H'riod ; and that, looking to the ex- 
tent and nature of the said right, and to the form in 
which the plaint was shaped, the laying of a ta/ia 
upon the laud at the Mohurram could not la* held to 
he any interference with such right suOicient to 


BIGHT OF BUlT’^eontinued. 

17. CUSTOMARY RIGHTS - 

Suit to restrain tbe use for tasias of 
land used for tbe purposes of tbe Holi 

— continued. 

afford a cause of action on which to come into Court. 
Ashbaf Ali V. Jagak Nath 

[I. L. B.^e All.. 497 

88, Suit to enforce payment of 

dues for performance of marriage cere- 
monies. — Cause of action . — No suit lies to enforce 
payment of murjada (respect-money) alleged to be a 
customary payment by persons of tlie K assary caste 
who have marriage ceremonies or sbrads ]>erformed 
in their house to members of tbe community. No- 
BBBN Chundeb Dutt V, Mabhub Cufxt>bu Mfn- 
DUL 5 W. B., 226 

07. Suit to recover fees for use 

of temple. — Custom . — A suit to recover the amount 
of marriage fees which the defendant, it was alleged, 
became liable to pay for the use of a tcm))le upon his 
marriage with a woman residing in the village where 
the temple was situated, is not maiutainalile unless on 
proof of a well-established custom to that effect. 
Maadan V. Eblandi , . 6 Mad., 147 

88. Suit for right to use ghat 

for religious purpose.— right-^ Cause 
of actio)K-~^Co)its . — A Hindu brought a suit in which 

I he alleged that the Hindu community had acquired 
I by long-established custom an exclusive right to use 
! for religious purposes a ghat situate on the River 
j Gangtus, but that the Mahomedans were in the 
i habit of interfering with the exercise of such right 
j by bathing at the ghat. He prayed for a declaration 
1 of the right, and for a perpetual injunction to be 
I issutul to tbe Mahomedans geueraily forbidding 
I tbeiii to resort to the ghfi,t. No act of trespass was 
I chargetl against any of the defendants. The defence 
j was that the Mahomedans w'^ere entitled to use the 
i ]>lttce, and that their use of it did not cause any 
j inconvenience to the plaintiff. JTefd that tbe suit 
was not maintainahle, since Die Court had no pgwer 
to pass a decree against persons who had never in- 
terfered with the pro|ierty in dispute, or to issue an 
; injunction against the whoie Mahouiedan world; 

, but that, inasmuch as the defendants had fought the 
I case all along as if the suit wort* maintainable, and 
I upon a false issue, both sides must pay their own 
! costs. Shah Mohammad r. Kashi Das 
I [I. li. K, 7 All, 189 

89, Suit for right to use gbat 

for collecting religious offerings.— ffu/ A/ to 

j land of ghat. — Cause of ae/ioM.— tV-riaiu Brahmans, 

; on the allegation that a custom existed whereby they 
liad an exclusive right to use a ghdt for tbe purpose 
of collecting alms, the land of which did not be- 
long to them, sued for a declaration of their exclu- 
sive right to the use of the gh&t for that purpose. 
Held that, as the ]>laiiitiffs had no right of any kind 
' in the land of the ghar, the suit was not maintain- 
able. Husain Alx v. Matckman 

[I. li. B., 6 AIL, 89 
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BIGHT OP SHIT— co/i<t«ifecZ* 

17. CUSTOMARY RIGHTS— coi»«i»«ed(. 

©0, ^ — Suit for perquieites.— 

hy mahar of milage against other mahars to establish 
his right to share in mahar*s perquisites, — A suit 
by one of the mahars of a village against his fel- 
loW'Hiahars to establish his right to share in the 
mahar^s perquisites, such as the carcasses of dead 
animals, &c., will lie, though such a claim he not 
tenable against the ryots who may have owned such 
animals when alive. Ybllapa VAnAB Bhimapa 
V. Mai^kia ... 8 Bom., A, C., 27 

18. DEBTOR AND CREDITOR. 

91. Suit by debtor to compel 

creditor to accept money due.— on bond. — 
Jlefusal to accept instalments onbond. — Abend having 
been excjcutod, whereby it was stipulated that a debt 
should be paid by instalments, subject to the condition 
that if any one instalment were not paid within a cer- 
tain time after it became due, the whole amount re- 
maining due should become payable at once, the credit- 
or evaded tbe debtor’s atUnupta to pay tbc instalments 
as they became due, and the debtor brought a suit 
to compel the creditor to accept an instalment due, — 
Held that such a suit would not lie. Kbistaya 
V. Kasipati . . 1. Xi. B., 9 Mad., 65 

1<K DECREES, SUITS ON— 

92. Suit to enforce execution 

of decree in another suit.— A suit will not 
lie to enforce execution of a ‘Iccree in another suit, 
Takkkkabain SiNGU V, Buncua Singh 

[W. B., 1864, 376 

93. — Suit to enforce execution of 

decree.— Afodo of enforcing right. — The proper 
mode of enforcing a decree is that pointed out Vjy the 
Code of Civil l^rocedure, In 59, — namely, by execution 
and sale, or by execution and attachment, and the ap- 
pointment of a receiver under section 24*3 to collect 
the property. Where the Legislature has prescribed 
a f>articular mode of enforcing a right created by a 
decree, the possessor of that right is bound to follow 
tbe procedure prescribed and no other. MahomsP 
Aga Ali Khan v. Widow op Balmakttnd 

[L. B., 8 I. A.. 241 : 26 W. B., 82 

94. Suit on decree of High 

Court. — Civil Procedure Code, 1S77, — There is 
notliing in Act X of 1877 which ])rcvent8 a suit from 
being instituted on a decree of the High Court. Ax- 
TSUMONBY DoSSEB V. HuiittY Doss Dptt 

[I. Ii. B., 7 Calc., 74 : 9 C. L. E., 357 

05. Suit on decree pending ap- | 

peaL — Quaere,— Whether a new suit will lie upon a 
decree pending an appeal. iKAUVN v. HuEDYAii 
Singh 5 W, B„ 277 

90. fQj, amount due on de- 

cree lost in Mutiny.— A suit was held to lie 
for the amount of an unsatisfied claim adjudged by a 
decree which was destroyed during the Mutiny, and 


BIGHT OP 

19. DECREES, SUITS ON— 

Suit for amount due on decree lost in 
Mutiny — 

the cause of action to date from the lost decree. 
EmAMUN tJ. IlUEDYAL SiNGH . W. B., 1664, 801 

See contra, Nuzde Banoo v, Hossbin Atj Kban 
[W. R„ 1864, 878 

97, Suit on decree where there 

were no means of enforcing it by execution. 
— A decree in a suit upon a bond against the heir of 
the deceased obligor awarded to the plaintiff the 
amount of the bond from the property of the obligee, 
and directed that “ the defendaut be released from 
the claim in this suit.” An order for execution of the 
decree was set aside, on the ground thst the decree 
did not warrant the issue of an attachment, since 
it was not against any person. Held that a suit 
was maintainable by tlu‘ plaintiff ui)on the decree 
recovered in the former suit, there being no other 
means of enforcing the former decree or recovering 
his debt. Anund Roy o. Munobut Singh 

[Marsh., 611 

98. Suit for balance after exe- 

cution of decree for rent,— Suit under Pent 
Act to recover sum due offer sale in sstecution of 
decree under Beng. Peg. CII of 1799.— A suit was 
held to be not maiiibiiniible under tbe Rent Act to 
reeoviir a sum due under a deeree for rent obtained 
under Regulation VI 1 of 1799, and rcMiiaining un- 
satisfied after sale of tlu‘ tenure. Dhbbkaj Mahtab 
C uAND V. Deno Nath Hoy 

[Marsh., 840; 2 Hay, 445 

09. ^ Siiit on foreign judgment. 

— Huit on judgment of Small Cause Courts,— A suit 
will not lie. in the Courts of India upon the judgment 
of any (^)urt in Rritish India. The only exception to 
this rule is in the case of jtidgments of a Court of 
SiimlK'auseson which suits are }>erinitted to be brought 
in the High Court in order to obtain execution against 
iramoveahle property. Qarf'rc,— Whether suits on 
foreign judgments are nuiintainahlo in the Civil 
Courts of India. Bhavanibijankab v. Pauhadbi 
[1. Ii. K., 6 Bom., 292 

100. — — - — Native CourCs 

decree . — Code of Ciril Procedure {Art X of IBH2), 
8. 434. — A suit cannot generally be maintained 
ill any Briti.sh Court uj>on the judirment of a Native 
Court. Quare, — Whetlier it (!oiild where there bad 
b*‘eu a notification by the Govifruor General of India 
under section 434 of the Civil Procedure Act, X 
of 1882. Himuatlal V. Sujvajirav 

[I. li. B., 8 Bom., 598 

lOL Suit on decree of Small 

Cauae Court, — Decree unsatisfied by execution . — 
Where plaintiff had obtained a dec;ree in the Small 
Cause Court, and exe ution had Wn issued, but 
defendant hail not ni(»veahle property sufiicient to 
satisfy the decree, — Held that a suit in the High 
Court, on the decree of the Small Cause Court, would 
lie for the balance, but costs will not be given to tbe 
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BIGHT OF BUlT-continued. 

19. DECREES, SUITS ON-^oniinued. 

Suit on decree of Small Cause Court— 

continued, 

iuccesaful plaintiff in such a suit, nor interest on 
the judgment be obtained in the High Court. Mo» 
HBNDllOMATH ABH V, DBEDOBODUN DutT 

[1 Ind. Jur., N. S., 220 

102, ; ■' ' Suit in High 

Court , — A suit can be brought in the High Court on 
a decree of the Small Cause Court. Khoblall 
Baboo v, UAMOuuNDEa Boas 

[I. L. B., 2 Calc., 434 

103. Decree nnsatis- 

fied bg execution , — In a suit to recover H777, due 
on a decree of the Small Catise Court, which decree 
had been obtained by the plaintiff against the defend- 
ant IIS executor of tin* estate of one /?., deceased, 
the defmulant had appeared in the Small Cau.se 
Court and had denied as.set.s of the deceased, and the 
decree was wholly unsatisfied, as appeared from the 
certificate of the First Judge. The plaintiff proved 
by the evidence of the defendant himself that ho wtjl 
in jK>ss(‘8slon of immovoahle property of the doeeas^ 
out of wdiii'h the decree could be satisfied. The plaint 
prayed that the defimdant, as executor, might he or- 
dered to pay the amount with interest and costa, and 
if he shmild deny assets, then for administration of 
the estate of the dcx’cased. The defendant did not 
Ollier appearance. Tlio Court granted a decrci* for the 
amount with inten'st and coats No. 1 ; in default of 
paynnuit for six mouths from date of decree, the 
esUiU* to he administered in due coursi^. Modooboo- 
DTJN Paul «. Doyal Chand Muluok 

[10 B. L. R., Ap., 36 

Sfat. 9 and JO 

Vicf.y c. 9 ,^). — No suit will lie in the High Court on 
a deeree of tin; Small Cause Court. AJuhendronath 
Aeh V. lieedobodun Dutty 1 1. *7., H. S., 220 ; Madun 
Mohnn Bose v. Lniirenoey 1 B. L. R., O. C., GO ; and 
Khoblal! Baboo v. Hamchunder Bose.y I. L. B,, 2 
Calc,y 4S4y diasentt'd from. Oolam Abab v. Cub- 
EBBMBOS: SllAlB.1Kl! 

[I. L. R , 6 Calc., 294 ; 4 C. Ii. R., 477 

106. Insujfflciencg of 

immoveahh property to satisfy decree , — A suit may 
be brought in the High Court of Bombay upon a 
judgment obtained in the Court of Small Causes 
of Bombay. The execution of the decree in such suits 
is rigorously confined to im moveable estate. The 
ground of the intt».rforcnce of the High Court in such 
coses is that, practically, the judgment-creditor could 
not recover his debt except by process against tbc 
immoveable estate of the debtor. In such coses the 
plaint must contain an averment and the plaintiff 
must establish to the satisfaction of the High Court 
that there is not any sufficient moveable pro^ierty of 
the defendant against which the dwroe of the Court 
of Small Causes can be fully executed, and that 
he has immoveable property situated within the 
original jurisdiction of the High Court against which 
oxecution can be luid. Faeikappa n. Pandfrakoapa 
[I. Ii. R,« 6 Bom., 7 


RIGHT OF BXJTT -^continued, 

19. DECREES, SUITS ON---continued, 

Suit on decree of Small Cause Court— 

continued, 

106. — — Suit in Small 

Cause Court,^A suit will not lie in a Small Cause 
Court on a decree of that Court. Sandes ». JoMiB 
Shaikh 9 W. B., 399 

107. -Suit in Small 

Cause Court, — Presidency Small Cause Courts Act 
(XV of 1882), ss. 1y 4y94 . — A judgment-creditor in 
the Court of Small Causes had not before the 1st 
July 1S82 the right to sue in that Court on his 
judgment. Mebwanji Nowboji v, Ashabai 

[I. Ii. R., 8 Bom., 1 

108. Suit on decree barred by 

limitation. — Quatre, — Whether a suit could he 
maintaini'd on a decree that was held to be barred by 
lap.se of time. Lakbiimamma v. Vbnkataeaoava 
Chabiae 4 Mad., 89 

109. Neglect to exe- 

cute decree in suit for possession. — Where a party 
brings a suit for iiossession and obtains a decree 
w'hich he neglects to execute, no subsequent suit on 
the 8aiiu‘ cause of action will lie. Gobi Mohun 
Dabs t). Tincoubi Gdpta . 1 C. Ii. B., 264 

Nfbo Dooboa V, Seetamonbb 

[23 W. B., 407 

110. Neglect to exe- 

cute decree. — Where persons by their own neglect 
have lost the remedy by process of execution to 
which they became entitled by an adjudication in a 
former suit, they cannot be piirmitted to rcviirt to 
the ]>o8ition wdiich they held prior to the institution 
of that suit, and to bring a fresh suit. Golam 
Hoshbtn V. Ali-a Kukheb Bekbbk 

[3 3Sr. W., 62 ; Agra, F. B., Ed. 1874, 248 

Hossein Bukbu V, Musund Hossein 

* [18 W. B., 260 

Nhbsinoh Doss «. Khmbooddbkn 

[20 W. B., ^2 

111. Nrglect to exe- 

cute decree. — Effect of barred decree. — Former 
suit relating to land. — By Spabkib and Tfbnbull, 
JJ. — When the nature of a decree is such that it 
admits of execution, the decree-holder cannot, after 
allowing the limitation period to elapse without issu- 
ing process of execution, seek by a fresh suit to 
obtain the relief he should have sought by execu- 
tion. By Tubeeb, Offg. C. J.—Although by reason 
of the limitation law process of execution may he 
barred, the decree is not altogether void. Its effect 
in ascertaining the rights of tlie parties is unaffected 
by any of the provisions of the limitation law. In 
resjwct of landed projicrty w^hich has been the 
subject of a decree, a plaintiff need not necessarily 
found his suit on the decree. He may assert, as his 
cause of action, the continued trespass of the defend- 
ants subsequently to the decree, which gives him a 
new cause of action. Ram Jus Rab v. Ram 
Nabain 

[8 ir. W.. 888 : Agra, F. B. Ed. 1874, 836 
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HIGST OI* SUIT — continued^ 

19. DECREES, SUITS ON — contimued^ 

8ul#on decree barred by limitation- 

continued, 

112 . 

lie upon a decree the execution of whicli is barred by 
the provisions of the Lindtation Act. Faki kappa v, 
Pakdurangapa . . . I. L, K., 6 Bom., 7 

118. — Omission to 

enforce decree htf execution till barred . — When a 
decree is merely declaratory and does not require to 
be carried into effect by process of execution, the 
right thereby declared and ascertained exists in- 
dependently of Hiiy process for enforcing it. But 
when the nature of the decree r(*quircs that it should 
be executed, a decree-holder cannot, after allowing 
the limitation period to elapse without issuing 
j>roce8s of (‘xecution, seek by a fresh suit on the 
decree to obtain that whitdi be should have sought 
for by executing it. Dogbee Singh e, .Jowkkb 
Kam 

[3 Agra, 381; Agra, P. B., Ed, 1874, 172 

Yakoou Alt v. UnnooLUAUMAN . 3 Agra, 383 
[8. C. Agra, P. B., Ed. 1874, 172 

JUOURNATII V. BaLGOIUND 

rilI.W.,105: Ed. 1873,154 

114. 

Suit to enforce 

declarator If decree for maintenance. — A decree-holder 
having obtained in 1871 a decree entitling her to a 
certain smrj to be paid aniuially by the judgiiKUit* 
debtor, a})])lied for execution of the decree on the 
1 Uh of Mare.h 1875, hut made no further application 
until July 1882. Meldy Ihougli the apj)lieatiou was { 
barred by lapse of time, yet the decree being a ! 
declaratory oin*, a suit to enforce the annual right to j 
maiiitciiaiiee would lie. Sabhanatha Dikshatab ' 
V. SUBBA La&BIIMI AMMAL i 

[I, li. B„ 7 Mad., 80 
20.*DI«N1T1ES. 

115. Suit for declaration of 

right to receive marks of distinction,— A 

suit for a declaration of a right to receive marks of 
ref'ognitioTi and honour at idol-fi'stivals, or for 
damages from priests for withholding the same, is | 
not cognisable by a Civil Court. COSSAIN I)OS8 ! 
GhOSB V. GoOKOO J>08S CHUCKBBBrTTV I 

[16W.E.,108 j 

116. Suit to establish right to | 

mere dignity. — Dignity unconnected vnth emolu^ 
ment. — Plaintiff sued for a declaration of his right 
to take a cupola to a certain temple, and to place it 
upon the car of the idol, and to take a nandicola 
(bamboo) with tom-toms from his bouse to the tem- 
ple, and to offer the first cocoanut to the idol at the 
annual festival held in lionoiir of a certain Lingayet | 
saint. Held that the suit was not maintainable, as j 
it was brought to vindicate plaintiff’s right, not to an 
office, but to a mere dignity unconnected with any 
fees, profits, or emoluments. Sai?gapa bin Bas- 
LIKGAPA V. GaNGAPA BIN NiRANJAPA 

[I. li. B., 2 Bom., 470 


BIGHT OP SUIT — continued, 

20. DIGNITIES— 

Suit to establish right to mere dignity 

— continued. 

lish right to parade bullock on the Pola . — Damages* 
— Dignity. — A suit does not lie in a Civil Court for 
a declaration that the plaintiffs have the right of 
parading their bullock on the Pola (the last day of 
the month of Shravan) of one year, and the defend- 
ants on the Pola of the next; for damages for the 
invasion of the plaintiffs’ right in a given year ; and 
for an injunction restraining the defendants from 
interfering with the said right. Kama v. Shivbam 
[I. li. B., 6 Bom., 116 

118. Suit claiming 

right to have j>a\ki carried crosstcays . — Qi/cerc, 
— Whether a suit lies in the Civil Courts against the 
Chief Priest of the Lingayots by the Swami or Chief 
Priest of the Smartava sc'ct of Krahmiiis claiming, 
by gi-ant from the supreme power of the State, the 
})rivilcge of uduvi palki, of being carried, on cere- 
monial occasions, in a palamjuin borne crossways, so 
that the jiolcs traverse tlie line of march. 8 i7NKFB 
BhABTI SWAMI t>. SiDHA blNGAYAll CHABANTI 

[6 W. B.. P. C., 39 : 3 Moore’s I. A., 198 

119. Manst Suit for 

right to.' — Perpetual injunction against invasion of 
these mans. — Might to worship. — Small gifts bypre* 
sents of rice, cocoanuts, vida and Tension, attached 
to such mans, how far considered as emoluments,'^ 
The plaintiffs and tin* defimdauts, as memhers of a 
family of Garivkars, claimiHl to he, entith‘d to certain 
mans, consiKting of the right to be the first to wor- 
ship the deity on certnin occasions, and to receive 
gifts of rice, cocoanut, and vida and vension made by 
the priest on certain religions ceremonies and other 
occasions. The plaintiff being ohstrneted by the de- 
fendants in the enjoyment of the mans, sought to 
obtii,in a pcr])etual injunction against the defendants. 
The, Court of first instance dismisHud the plaintiff’s 

j claim as being one for mere dignities uiiuccompaniixl 
with emoluments, and, as such, not cognisable by a 
Civil Court. The plaintiff tliereiipon appealed, and 
the lower Appellate Court reversed the lower Court’s 
decree, and granted a perpetual injunction against 
the defendants, prohibiting them from interference 
with the plaintiff’s enjoyment. On apjieal by the 
defendants to the High Court, — Held, restoring the 
decree of the Court of first instance, that the plain- 
tiff’s suit was not maintainable. The mans were 
mere dignities to which no profits or emoluments 
were attached. The trifling gifts mmle by the 
priest, of rice, a cocoanut and vida, on the occasion of 
worshipping the deity, and of a picc^ of vension on 
other occasions, could not be regarded as emoluments, 
Ijeing merely symbols of recognition and marks of 
respect of and to the holders of the mans. Mama v, 
Shivram, 1. L. Jf.. 6 Bo n., 116, followtul. KabayAN 
VlTHB PaBAB V. KBIBHNAJI 8aDA8HIV 

[I. Ij. B., 10 Bom., 233 

120. Cause of action, 

— Civil rig hi. -^Precede nee at religious festival , — 
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R1G!Q[T 01* SUIT — continued, 

20. DIGNITIES — continued. 

Suit to establish right to mere dignity 

— continued. 

The plaintiff alleged that he and his ancestors had 
led for 300 years the privilege of receiving 
efore others sacred ashes, windal, betel and nut, 
flowers, &c., at certain pagotlas on festival and other 
days, and that the defendants had disputed his claim . 
to precedence and created a disturbanet;, whereby 
the plaintiff was prevented from enjoying this privi' 1 
lege. The plaintiff prayed tliat his claim to receive 
first honours might ^ established, and that the de- 
fendants should be perpetually restrained from pre- 
venting him from receiving the sairns Held that no 
cause of action was disclosed lr)y the plaint. KAiiurpA 
Goukdan V. Kolanthayak 

[L li. H., 7 Mad., 01 

21. DOCTOKS' FEES. 

121. Suit for doctor’s fees.— j 

Jiiyht of doctor to recover /ce#.— I'lie fact of a 
doctor treating a paticsiit before being paid is no 
bar to his suit to recover his fees in a Court of law. 
llUKiaii CncNDJsa Sukmau v, Ekojonath Chijck- 

KBBUTTY 13 W. K., 96 

22. DOCUMENTS, LOSS OH DESTRUCTION 
OF— 

X22, Suit on lost cheque. — j 

CauM of action , — Cuul l*rocedure Code^lH?? », 01, ' 
— The ind<»r8ei‘8 of a chcfjue 8U<hI the indorser, stating 
their jdaint that the cheque bad been lost jukI j 
that the defendant redused to give them a dupru'ate 
of it, and claiming a du]»liejite of it, or the refund [ 
of the money they bad jmid the defendant on the 
cheque. Meld that the plaint disclosed a cause of | 
mdion against the defendant. Haloku Fkahad r. ' 
Gkibh Chandua Eosb . 1. li. B., 2 All., 754 

Suit to compel execution \ 
of another document where one has been j 
destroyed before registration. — A suit will lie 
to eomjad the detVndaut to cx<*euU^ another instru- 
ment of sale where tlic tirst one has been destroyed 
by fire soon after its execution, and has on that ac- 
count, though compulsorily registrable, bt'coint* inca- 
ps hie of being registered. Nynakka Kouthrn v. 
Vavaba Mahomkb Naina Kouthbn 

[5 Mad., 123 

23. ENDOWMENT, COMMITTEE OF— 

124. Suit to prevent Committee , 

under Act XX of 1868 from iUegalinterfer- | 
enoe. — Decision as to validity of tesiamcniary pO' 
per, — The khaleefa of an endowment having, by a 
will or testamentary paper, ap|Kiinted a successor, and 
given various directions respecting the endowed pro- 
perty, sent a copy of the pajMjr to the Committee 
appoiutetl under Act XX of 1^03 for their informa- 
tion. The Committee having thereu|K>n expressed 
their opinion that the document was of no effect, the 


BIQBCT OF SUIT— 

23. ENDOWMENT, t:OMMITTEE OF— 

continued, 

Suit to prevent Committee under Act 
XX of 1863 from illegal interference 

— continued, 

khaleefa sued “to prevent the Committee from 
illegal interference, and to reverse their order respect- 
ing the will.” Held that such a suit was not main- 
tainable, and that no legal cause of suit appeared. 
Hi8Am-ooi)-pebn Khan v, Khaleeya Unwar-ool- 
LAH 2 isr. W., 400 

24. ENHANCEMENT, NOTICE OF— 

126. Suit to set aside notice of 

enhancement.— -4c/ X of 1859, es. UH and 14.— 
Where notice of enhancement of rent has been served, 
under section 13, Act X of 1859, upon a ryot who has 
no right of occupi.ncy, and whose rent has not been 
fixed by agreement with his landlord, such ryot can- 
not maintain a suit to set aside the notice of enhance- 
ment. His remedy in ease the rent is exc<^ssive is 
under section 14. Moheeh v. Rahremotoollah 
[Marsh., 341 : 2 Hay, 433 

25. EXECUTION OF DECREE. 

126. Suit after adverse order in 

execution.— C»r?7< Procedure Code, 1877, s. 283. — 
Seeti(ni 283 of Act X of 1877 enables a party 
against wliom an order has been nmde in execution 
proceedings to biing a suit to establish his rights, 
whatever they may be, but it says nothing as to the 
nature of the suit or the Court in which it is to be 
hro\ight. Whether the party is to sue in the Civil 
(Jourt or in the .Small Cause Court depends entirely 
upon the nature of the claim and the right wdiich is 
sought to he enforced. A ])er«on w’hose goods are 
illegally sold under an exeention does not lose his 
riglit to them though he may have claimed them uu- 
Huecessfully in the exeeiitiim mocoedings. He may 
luiiow Lut-ui into the hands or the purchaser, or of 
any other j)erNon, and may sue for them or their 
value without reference to anything w'hich has taken 
place in the execution proceedit>gs. Shi boo Narain 
S iKOH p Mithden Ally Natabab Nandi r. Kali 
Dabs Pali . 1. 1.. R., 7 Calc., 608 : 9 C. Ii. B., 8 

127. ' Order striking 

off objection to attachment, — 8uit for damages for 
irrongful attachment. — Suit to establish ' 

Civil Procedure Code, 1877, s, 288 . — An order strik- 
ing off an objection to the attachment of property 
attached in execution of a decree for default of prose- 
cution is not ** conclusive,” as regards the right which 
the objector claimetl to the property, within the 
memiing of section 283 of Act X of 1877. Held, 
therefore, wdicre a person objected to the attachment 
of certain moveable property attached in execution of 
a decree, claiming it as his own, and his objection was 
struck off for default of prosecution, that such per- 
son might sue for damages for the wrongful attach- 
ment of such property without suing to establish the 
right which he claimed thereto. Kallu Mal v. 
Brown . • • . 1. Xi. B., 3 All., 504 
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HIOST OF SUIT — continued. 

25. EXECUTION OF DECREE— com /««««<!. 
Suit after adverse order in execution — 

continued. 

128* — Money^decree 

ayatnst mortgagor, — Sale of equity of redemption 
hy mortgagor , — Mortgaged land attached and sold 
in execution . — Claim by purchaser of equity of re- 
demption. — Civil Procedure Code {Act V JII of 1859), 

246.—Civd Procedure Code {Act XIV of 1882), 
ss. 278 to 2S3. — In 1870 P. mort^j^aged to N., with 
possession, a certain piece of land. On 17th June 
1 h71 M. and 2*. obtained a money-decree against B. 
On 9th March 1872 the defendants bought from B. 
his equity of riHlemptiou. In July 1872 M. and T. 
attached the land in execution of their decree. The 
defendants objecied to the attuchment nudt‘r sec'tion 
21-6 of the Civil Procedure (Jode (Act V^llI of 1859). 
but on investigation of tlicir claim ari order was 
made disallowing tlieir claim on tlie 2.*lrd T)cc(anber 
1872. In June 1873 the defendants paid off the 
mortgage-debt tind were put into f)os8esNion by the 
mortgagee, in October 1873 M. and T. put up the 
land lor sale in execution of their decree, and the 
plaintiff became the ])urcliuser. On seeking to obtain 
po^.session.the plaintiff was r<‘sisted by the (Icfcnd.ants, 
whose claim was allowed by th(‘ Subordinate Judge 
after inqtiiry. The ))lainliff, therefore, brought this 
suit under section 335 of the (Jivil Procedure Code, 
Act XIV <d‘ 1882. The. lower Courts rejected his 
claim. On jqtpeal to the High Court, — IPld that 
whore, -under section 24()()f the Civil Procedure Code, 
Act VIII of 1859, or the corresponding sections (278 
to 283) of the(3vil Piocedure (’odes of 1877 and 1882, 
an order luis been pa^8^•d again^'t any person making 
a claim to property utulcr atiachincnt, siich person 
may bring a suit to establish his tith‘ to the property 
within one year from the date of such order; but in 
default of his bringing such suit w'ithin the pre- 
scribed time, he is precluded from asserting his title 
against the auction-juirtdniser, whether as plaintiff or 
defendant. In the present case an order hail been 
piivSsed against the defiuidants under section 246 of 
the* Civil Procednn* (k)de, 1859, on the 23rd December 
1872; and as they had bnmght no suit within a year 
from that date, they could not now conte.st the plain- 
tiff's title to the ]>roperty. The defendants, however, 
having, since the <late of the said order, })aid off the 
mortgage, — Held that it would he contrary to justice, 
equity, and good consilience for the Court to assist the 
plaintiff in obtaining possession unh^ss he paid the 
defendants the amount paid by them to the mort- 
gagee to free the i)roperty from the incumbrance. 
Nilo PA!!fi>uitAN& V. Rama Patloji 

[1, Xi, K., 9 Boux., 85 

129. - ■ Decree against 

father. — Family property attached. — Objection by 
sons. — FLelease of sons' shares. — Suit to contest order 
of release . — Cause of action. — Certain land, the 
juoperty of an undivided Hindu family, having been 
attaclied in execution of a decree Jigainst the father 
u]K)n a bond, w'hereby the said land was hyjK)tbecated 
to secure the repayment of the debt, the sons inter- 
vened, ohje(*(ing to the attachment of their sliares in 
the said laud, and their shares were releasixl from 


HIGBtT OF SUIT — continued, 

25. EXECUTION OF DECREE— 

Suit after adverse order in execution 

continued, 

attachment. The decree-holder then sued the sons to 
have it declared that their shares were liable to be 
sold in execution of the decree against the father. 
Held, overruling Chockalinga v. Suhbaraya, I. L, JR.« 

5 Mad., 183, that the suit was inainiainable, Hama- 
KBisHNA V. Namasivaya . 1. 1*. R,, 7 Mad., 295 

130. Civil Procedure 

Code {Act XI V of 1882), s. 2H3,^Hindu law, Alien* 
ation . — MUakshara.-— Mortgage by father. — Liahi* 
lily ^f made parlies . — The L. Hank advanctMl 

money to C% a Hindu govcrneil by the Mitakshara 
school of law, upon mortgage of ancestral property. 
S., who was stilted to be C.'s only son, joined in the 
mortgage. Subsequently the Bank obtained ii decree 
against C. and S. for tin* amount due on the mort- 
gage. On attempting to sell tlie mortgaged property 
otlicr sons of C. olijected. This objection was 
allowed, and the inortgagces referred ti) a regular 
suit. 1’hey ihi*n sued all the sons of C. to establish 
their lien on the mortgaged ])roperty. Held that 
the suit was tnaintai liable under section 283 of the 
Civil Procedure Code. JSuihoo Lull Chowdhry v, 
Shoukee Lull, 10 B. L. R., 200} and l)hae.e v. 
Hurry Prosad, unreported, distinguished. Sita* 
NATU Kokh r. Band Mortoaok Bank ok India 

[I. Ii. R., 0 Calc., 888 : 12 C. U. R., 674 

131 ^ Execution of decree, suit 

for wrong done in,— Suit for wrono done under 
colour of decree. — The exectiiion of an imjH’.rfect 
decree, does not involve the doing of a wrong unless 
the decree is wrongly interpreted. An action will 
lie in I ho Civil (knirt where a wrong is committed 
under colour of a decree of another Court. Dalmtah 
V. Uadha Pkhsiiad Sinoh , 19 W. R., 188 

132. — Suit to remove obstruction 

to execution of decree.--A suit may bo liroiight 
for ohe. removal of an obstruction to thi* execution of 
a decree. TAKUfJituoDDKKN Mahomed Esuan 
Cjiowdhby V. KuajMEUi Chowdiiby 

[8 W.R.,20 

133. Suit to stay execution of 

decree. — Suit to stay execution against certain 
property until judgment- cred dor had proceeded 
against other propecty. — Res judicata , — Suit for 
land. — Jurisdiction. — hellers Patent, cl, 12, — Ono 
K. C. was entith'd to a share in (lergunna Alumpore. 
Before he obtained possession. Government revenue 
on the whole estfite fell due. K., C. failed to pay 
Ins share, and liis c«>-8harer, K., to save the estate, 
mortgagetl her share of the estate to one H. B., 
and with the amount so borrowisl paid the whole sum 
due, and subsequently sued K. C. for the amount, 
eventually obtaining a decree. Subsequently this 
de<Tf‘e became vested in one R,, and the pergunna 
Alumpore came int/o the possessitiii of one K. Q., 
who in 1874 took an assignment of the mortgage 
executed by AT. in favour of H. B. The plaintiffs 
also alleged that since the, execution proceedings had 
commenced they hail discovered a secret arraiigement 
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25. EXECUTION OP - 

8uit to Btay oxaeutlon of decree— conei- 
nued^ 

made in 1877 between JfiT. E., and ff, S., by 
which it was agreed tliat iZ. should not execute the 
decree against Alumpore, but would release K. O, 
from all liability in respect of the charge on that 
property, and in consideration K. &. executed a 
putni lease to JET. B, of a portion of Alumporo at 
a small rent. B* obtained an order for execution 
against the property of it. 0„ and, having trans- 
ferred his dei!rtM3 to the High Court, proceeded to 
enforce the decree against tlie plaintiff, the widow 
of if. C„ and her son, by attaching the family 
dwelling-house in Calcutta. The widow and son 
then brought this suit against B, Q,, jR., and it. if. 
to have the share of K. C. in Aluinpore asccTtained, 
and praying for a dcicreo calling upon K. G. to pay 
the amount of the value of tlie sliare of Alumpore in 
satisfHCtion of IVs decree. Held that the suit could 
not b<5 maintained so far as itatteinpt<!d to make the 
decree a charge against Alumpore. Meld^ on ap|K^al, 
that the suit was rightly dismissed; that, as far as 
jB. was coiiceTued, it Inwl already been decided that 
JR. was entitled, if he so chose, to execute his decre 
against the Caleulia property ; and that, therefore, i 
that (piestion was re.y judicata ,* and that as nigards | 
the pluiiitiffV claim tliat the piitni given by K. O. 
to U. B. should b(^ treaU‘d as part- payment to R., 
such a question eoulil only be decided in execution 
proct^Mlings : that the mere existence of the agree- 
inotii betw4i(;n A. G,, 7Z., and M. B. did not entitle 
the plaintiff to join thtun as co-defendants in the 
suit; and that, as far as JC. G. was concerned, the 
suit brought against him could only Ih; treated as it 
suit to t'stablish a charge or lieu on land out of Cal- 
cutta, and therefore the Court had no jurisilietion 
to try it. Kkisto Mojiinkk Dossbh n. Kalipuo- 
fioifo Ghosib . . , I. Xi. R., 8 Calc., 402 

20. FERRY, SUIT RELATING TO— 

134, Suit to prevent establish- 

ment of tevrry,— Infringement of ferry rijhfs.-^ 
MigM to restrain person starting a second ferrg . — 
A., the owner of a ferry granted him under a Gov- 
ermiieiit settlement, brought a suit to restrain B. 
from running another ferry over tin* same si^ot where 
A*s ferry plied for hire. It appeared on the evi- 
deuce that B. levied no tolls on his ferry, but it was 
not shown that it was used only for the conveyance 
of his own servants and ryots. Meld that such suit 
was maintainable. LucuMKSSiJB Singh t>. Lbbi«a- 

Sinoh ^ 

[I. Ii. B., 4 Calc., 699 : 3 C. L. B., 427 

27. FRESH SUIT. 

135 , Suit after dismissal of 

suit instituted In incompetent Court— 

XXII of lS72y Mffeoi of. --Decrees made before Act 
came into operation , — No provision of Act XXII of | 
1872 sets aside decrees passed by Appellate Courts , 
before the date on which it came into o]:icratiou, or | 


BIGHT OP HTSVB— continued, 

27. FRESH SUIT — continued. 

Suit after dismissal of suit instituted in 
incompetent Gomc%— continued, 

restores decrees of the Court of first instance which 
had lieen annulled by the Appellate Court; nor is 
there any provision which debars a plaintiff, whose 
suit has been dismissed on the ground of its insti- 
tution in a Court incompetent to receive it, from 
re-instituting his suit in a competent Court. Choo- 
NJSB LaIiL V , Kuuhaiea . . 6 W. W„ 34 

133, Suit for possession after 

failure to obtain it in execution.— 

purchaser. Suit by, for possession . — Execution pro- 
ceedings. — Possessiony Application for^ by auction- 
purchaser. — Qiuil Procedure Code (Act XIV" of 
J882)t 8. 818.— A suit by an auction-purchaser to 
obtain possession of land, the subject-matter of his 
purchase, will lie when it is shown that an attempt 
has been made to obtain possession in exticution pro- 
ceedings, and that such attempt has been unsuccess- 
ful. In the case of Dalit Coomar Bose v. Ishan 
Chunder Chuckerbutiy y 10 C. L. 5., 258y it was not 
intended to hold that under no circumstances would 
such a suit lie, but that so long as the means provided 
by section 318 of the Civil Procedure Code' are open 
to a jiurcha'^er, ho is bound to have recourse to that 
section rather than to bring a fresh suit. IswAB 
Pkushad Ggbgo V , Jai Nakaii^ Griti 

fl. Ii. R., 12 Calc., 169 

137, Suit to obtain 

possession of land sold in execution of a decree . — 
Possess! oHy Application fory by auction-pur chaser , — 
Execution proceedings. — Subsequent suit forposses- 

\ sion of land sold in execution of decree. — In execu- 
! tion of a decree certain land belonging to the judg- 
I meiit-debtor was sold; subsequently the iiuctioii-pur- 
j chaser, who had not got possession, re-sold the land to a 
third party and gave him the C4.*rtificaU‘. The latter 
theu aiiplied to the Court to be put into possession, 
hut having failed in those proceedings, owing to some 
irregularity in the description of the boundhries of the 
property, he instituted a regular suit against the 
judgment-debtor to obtain possession. On a plea that 
such suit would not lie. as the plaintiff could have got 
possession in the miscellaneous proceedings, — Held 
that, having regard to the provisions of article 138 of 
schedule 11 of Act XV of 1877, and of swtion 11 of 
Act XIV of 1882, such suit was maintainable. Sebu 
Mohun Bania «. Bhaqoban Din Pandey 

[I. L, R., 9 Calc., 602 

138. — — ' Obstruction to 

execution of decree.— Merger of cause of action , — 
Civil Procedure CodSy 1882 y s.32S. — S. A., JR., and 
B, were members of an undivided Hindu family. S, j_ , 

I died, leaving him surviving several sons. Subsequent- 
ly S,y R,y and M,, the eldest son of <5, B,, mortgaged 
j the family house to the plaintiff. In 1877 the plain- 
tiff brought a suit on the mortgage against S. R. and 
M,y and obtained a decree tor possession of the house 
until payment of the mortgage-debt. In execution of 
this decree he was obstructed by the widow and J7. 
and L.i other sous of 8. B., but the Court on 14th 
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27. FRESH SUIT— conWjiittfrf, 

Suit for possession after failure to obtain 
it in execution— 

January 1879 overruled their objections and directed 
possession to be given to the plaintiff. On 28th Jaim* 
ary 1879 the plaintiff complained that he was prevented 
from obtaining possussioii of one of the rooms in the 
house; B. appeared and admitted that he had locked 
up the room, and he refused to give up possession, 
contending that he was not bound by the mortgage, 
08 he was not at the time joint with M, and the other 
sous of S, B., and that the loan was not one required 
for family necessity. The plaintiff’s application was 
dismissed. In 1882 the plaintiff brought a suit 
against JR., in which he prayed for a decree giving 
him possession of the room on the terms of the decree 
in 1877. Ily the defendant it was (inter alia) con- 
tended that the previous suit on the mortgage had 
exhausted the plaintiff’s cause of action, and that the 
plaintiff had no further right against the defendant. 
Held that tlie decree in the former suit could not 
affect the de/endant, us he whs not u party to it, nor 
was ho represented. If he had been represented, he 
could not liave resisted the execution of the decree. 
Not having been represented, ho could on principle Imj 
exempted from liablity in the present suit only if the 
cause of action was merged in the judgment against 
Ills uncles and brother. Here, however, there was no 
such merger. The prcvi<»U8 decree had awarded posses- 
sion of the whole house to the plaintiff. The exist- 
ence of that decree could not be a reason for not award- 
ing part of the same house when detained by the defend- 
ant. Ue avowed himself a stranger to the defendants 
against whom the previous decree was obtained, and his 
act might b(‘ regarded as constituting a separate cause 
of action. Jleldt also, that section Ji28 of the Civil Pro- 
cedure Code, 1882, does not make it obligatory on 
a decree-holder, who is obstructed in execution of the 
decree, to pursue his remedy under that section. Ac- 
cordingly the omission of the plaintiff to avail him- 
self of the remedy under that section did not prevent 
him from proceeding against the defendant by a 
regular suit. Balvaitt Santakam t?. Babaji bin 
8 ambuai>a . . . I. li. B., 8 Bom., 602 

28. GOVERNMENT SCHOOL, SUIT FOR 
BENEFIT OF— 

138. Suit by secretary and 

manager of Gk>vernment aided school. — Im- 
pravements^ Damages for removal of . — In a suit by the 
secretary and manager of a Government aided school 
for damages against the owner of the school premises 
for breaking down the building and removing the 
materials l^longing to plaintiff , — Held that the 
plaintiff, as secretary and manager, could maintain 
the action for the benefit of the school ; that on the 
facts the plaintiff was not entitled to greater damages 
than had been awarded to him for the value of the 
materials removed by the defendant, or to coraponsa- 
tion for the improvements made by him to the build- 
ing ; and that there was no presumption of gift in the 
case. SfiSSHUXY Roy «. Hiras 

[6 W. B., Civ, Be£, 21 


BIGHT OI* SUIT — oonHnnedt 


29. IDOLS, SUITS CONCERNING— 


139 . 


.a V - 4 . 1 , establisli right to 

dCHl with Hindu idols. — Pf‘Opertg,--^urisdib* 
Hon of Civil Court, — Hiudu idols lieing property, the 
right to deal with such property is a right cognisable 
by Civil Courts. Subbaiuya GiTitUKALe. Chkltjipi»A 
M . , . 1. L. B„ 4 Mad., 815 


140. Suit for damages on ac- 

count of omission to offer food to idol.— Causa 
The plaintiff, alleging that he was a mem- 
ber of a family of Gtimvs holding a vatan attached to ft 
temple, complained that the defendant was the holder 
of auinam allowance, gninted in consideration of his 
daily offering to the idol some rice and cake, and 
burning a lamp; and that ho had omitted to make 
such offering I'or one year. The plaintiff claimed 
B16 damages. Held that the plaintiff liad no cause 
of action. The defendant’s obligation, if any, was 
towards tlie idol; aud, if that obligation hod not been 
performed, it could only be enforced by some jicrsoii 
claiming to have a right to insist that the worship of 
the idol should Im* jiroperly iierfornied. Diiadpualb 
1. Ii. B., 6 Bom., : 


141, Suit to establish right to 

remove idol for turn of worship,— Wlieu a 
plaintiff and defendant arc jointly eiitithul to the 
jirofits from an idol in the defendant’s temple, and 
the plHintift' is obstructixl by the defendant in Iho 
use and worship of the idol, a suit will lie for a do* 
elaratiou that the plaiutifl* is entitled to have iho idol 
removed to his own bouse during the period he is 
entith'd to the prolits of it. Dwauxanatu Rot d. 
Jankobbis Chowbueain . , 4 W. B., 79 


80. INCOME TAX. 

142, Suit for refund of income 

tax.- Income Tax Act, XXXII of 1H60, s. 1.H7 . — 
A jiersoii seeking a refund of income tux illegally 
assessed ujKm him may, under section J 87, Act XXXH 
of 18(10, apply to the Coruinissioncr, — *.e., it is ” law- 
ful ” for him so to apply, but there is no law that he 
must do so. He may legally sue in a Civil Court to 
recover the illegal assessment, Collkctob of Fue* 
EEOPOEE Goeoo Doss Rot . H W. B., 425 


31. INJURIES, SUITS BV AND AGAINST 

representatives of deceased for— 

143. Suit for damages for de- 

struction of life. — Hon adopted by widow after 

death of deceased. Right of to sue. — Damages, 

A son adopted by the widow of ft deceased Hindu (in 
respi'ct of whose e8tat<3 no probate, letters of ad- 
ministration, or certificate of heirship, bas been 
granted) is the legal representative of the decease^ 
and as such was entitled to maintain a suit, under Act 
XIII of 1855, for the benefit of the persons, if any, 
entitled to compensation for the injury occasioned to 
them by the death of the deceased against those 
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81, Ii^JUillES, SUITS BY AND AGAINST RE- 
PKESENTATIVES OF DECEASED FOR-~ 
continued. 

Suit for damagea for deatruction of life 

— eontinuid, 

whose negligence causeil that dcalh. Such an adopt- 
<*cl Hon was not, however, entitled to have any portion 
of the damages nward<;d in the suit allotted to him as 
ft child of the deceased. — WhetluT a soti, if 

adopted hy deceased in his lifidimo, would be en- 
titled to damages under that Act, Vinavak Ra- 
OHITNATU V, G«BAT INDIAN PKNfNSnLA llAlWAY 

CuKi'ANY . . . .7 Bom., O. C., X18 

144. Suit for wrong done by 

deceased person^ Jet XU of IHon.— Uefama- 
tion. — A suit was imiintai liable under Act Xll of 1855 
against personal n'presentatives for a wrong done Viy 
the deceased within a year of his death, aitiiough 
such wrong be of a jniridy persona! character, — as, 
for exainpie, di-faiuatiou. (loKCL CifUNDER v, 

Rbgum . Marsh., 344 : 2 Hay, 325 

145. Jet Xrr of 

of cavxe of action,— Aet XII of 
1855 did not apjily to wrongs which do not survive 
to th(‘ representatives of a (.leeensed person, A widow 
W'ho is t.he heir of her deceased Imshand is liable to 
make good the wrong eounnilted by the hushaud. 
The plaintiff’s right of suit does not abate by the 
death of the husbainl, but survives against his heir. 

Monbk Dassbe ». Santo Monke Dassek 

LI w. R., 251 

X40. Suit against representative 

of agent of Official Assignee. — Act XU of 

X8ii5 . — 8ttit for mouet^ nmi for dctirerif of honds 
and papers. — Act Xll of 1855 apjilied to suits for 
wrongs \\liieh, according lo the law then in force, 
did not survive to or against executors or luluiiiustra- 
tors. A suit for recovery of inoueys due hy au agent 
of the Ottieial Assignee of au insolvent di'btor’s 
estate, anti for dtdivery t>f certain papt is and th>eU' 
monts belonging to such instilvent estate, will lie 
against the legal represeiiUtive of such agent after 
his decease, and the right of action will not expire 
on his death. Nuji-f Ali h. Pait’EHson 

L2 NT. W., 108 

32, INJURY TO ENJOYMENT OF LAND. 

X 47 ^ Suit for removal of trees.— 

Contingent damage* — Cause of action , — The plaintiff 
claimed the removal of certiiin trees, platiU'd by the 
defiuulnut on his own laud, on the ground that the 
troiis had lK*en jdanted so near his land that wdien 
they grow' up they w'ould injure his crops, 
thftt until the plaintiff^s enjoyment of his owui land 
was directly and immediately interfered with hy the 
growth of the defendant’s trees, he had no right to 
ask for their removal, and he had thercfoi’e no cause 
of action. Kam Lall ». Dalgakjan 

[I. I-. R., 5 AIL, 369 


RIGHT OF SHIT — continued. 

33. INSTIGATING PROCEEDINGS, SUIT FOR— 

148. Suit against party for 

instigating proceedings in false name.— 

Form of The plaintiffs sued for the rcversnl 

• summary award and for restitution of the 

money they hud paid under it, alleging that the pro- 
ceedings before the Collector had been promoted 
entirely by the defendant using the false name of i?., 
a person never in existence; and obtained a decree 
I in the lower Courts. The point taken in special 
j appeal was that the defendant not being a party on 
the record of those proceedings, the plaintiffs could 
not recover in this form of action. Held that, 
though the proper and more prudent course would 
hiivc been to sue the defendant for damages, yet this 
being a mere matter of form, the Court refused to 
interfere with the decision of the Courts below. 
Khelabam Doss Mistebb v. Dhurkb Doss 

[1 Hay, 4 

84. INTEREST, SUITS FOR— 

149 . Suit for interest on money 

I deposited under decree afterwards re- 
I versed. — A suit will not lie for interest in respect 
' of money deposited under a decree subsequently re- 
versed on appeal. AsHHTTBFirNNlBSA Hkoum V. 
Khanum Jatjn . . , .6 W. R., 285 

150. — Suit for interest on money 

for period defendant obstructed the plaintiff 
in his attempts to obtain it.— Plaintiffs in 
execution of a decree against A. attached certain 
money deposited in the Collectorate to whieli A, 
was entitled, but W'ere opjiosed by B. alleging tliat 
A*s rights in the money had been transferred to him. 
The plaintiffs finally succeeded in obtaining the 
money, and then sued B. for iutcrest upon it during 
the time he prevented them from obtaining it. Held 
the suit was maintaimible and the plaintiff w^as 
entitled to recover. Paebutty Chuen Sooh r. 
Peomothonatu Guose . . W. B., 1864, 174 

1 35. JOINT RIGHT. 

! 151. Suit by one of several heirs 

i against creditor for share of debt— Contract. 

' — Joint ofdigation. — Act X'XrfI of JSOO,~ Con- 
I tract Act* jr.v. 4i^, 45 . — Ilcfd by the Full Bencli 
I (Mahmood, J. dissenting) that when, upon the death 
j of the obligee of a money-bond, the right to realise 
I the money has devolved in specific shares upon liis 
j heir.^ each of .such heirs cannot maintain a separatt' 

1 suit for recovery of his share of the money due on 
j the bond. Kandhiya Lal n. Chandae 
j [I. Ii. R., 7 AIL. 313 

36. JUDICIAL OFFICERS, SUITS AGAINST- 

152 . Suit against Government 

for acts of Magistrate.— a suit did not lio 
against (hivernment for the firoecedings of a Magis- 
trate under Chapter XX of the Criminal Procedure 
Cmle, 1861. Bacaishubb Dtal v. Govern went 

[2 Agra, 81 
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8C. JUDICIAL OFFICERS, SUITS AGAINST— 

153, Suit to have land declared 

• private property. — Criminal l^rooedvre Code, 

ss. S08f 311 . — Order of Macfistrute declaring 
land io be pnblic. — Ihc coiicludiuj? clause of section 
811 of the Code of Criminal Procedure, though it 
I^revents tlio Civil Courts from entertaiiiiiig a suit 
to restrain a Magistrate from carrying out an order 
made under section 308, or a suit for damages 
against the Magistrate or any other imjtsoh in carry- 
ing out such order in the manner provided by law, 
does not bar a person against whom such an order 
has been carried into effect from instituting a suit to 
prove that land declared by the Magistrate to be 
public is his private property, Lai^ti Ukheda r. 
JowBA Dowba . . 8 Bom., A. C., 94 

154, Suit against Judge for 

maliciously issuing illegal order. — Irani of 

jurisdiction, — Knowledge of want of jurisdiction . — 
A plaint against a Judge, ave?rriiig that the Judge, 
knowingly and maliciously, issued an illegal order to 
the jdaintiff’s injury, does not disclose a sufficient 
cause of action against the Judge. It must not only 
aver thnt the Judge had no jurisdiction, hut als 
that he had no reasouahle and probable canse for 
supposing Unit he had jurisdiction. ’*• 

Maiiaeubua t>. Watt . . .10 Bom., 346 

155, Suit against Collector for 

illegal proceedings.— A h/ ry of name in Collec- 
lor*s books. — Improper action of Collector. — 'Ihe 
mere entry of the name of one jmrceiier in immove- 
able property in the Collector’s pociks as the occujiant 
or owner is not sufficient gremnd frn- an action by a 
coj)arccner against the Collector, inasmuch as the 
Collector’s books arc kept for purj) 0 ses of revenue 
and not for purpo.ses of title. Rut if the ColJe<;tor 
iiriprojHjrly enjoin the plaintiff fnjin taking, or other 
parties from paying, to the plaintiff bis share of the 
rents or profits, an action may be maintained against 
the Collector. Collectob or Poona v. Rhavanbav 
Babkbishna . . . -10 Bom., 192 

150, Kntrg of name 

in Collector's hooks.*— Bom. Meg. I of 1827, s. 

li?— Although the entry by a Collector of a parti- 
cular person’s name as “occupant” affords, however 
mistaken, no ground for an action against the Collec- 
tor, yet wliere there is an a})parent and reasonable 
ground for apprehending legal injury from ^ the 
Collector’s proceedings, — as when the Collector affirms 
oue person’s title to the exclusion of another by 
entering his name in the register of ’“watans” 
(compiled under Regulation XVI of 1827, section 
19), or where damage to a person’s riglit is likely to 
arise from the Collector’s act, — it is not iinprop»*r to 
join the Collector as a party to a suit. Sangapa 
Malapa V. Bhimangowda Maeiapa 

[10 Bom., 194 

37. KING OF OTTDH, SUIT AGAINST— 

157, Suit against King of Oudh 

before Act Kill of 1868.— of Governor 


OF CASHS. ( 5256 } 

BIGHT OF BmT^oontinued. 

87. KING OF OUDH, SUIT AGAINST— 
continued. 

Suit against King of Oudh before Act 
XIII of i8es-< •ontinued, 

Oeneral.—A suit against the King of Oudh, com- 
menced without the consent of the (lovcruor General 
in Council, was held to ho null and void, even tliough 
it had been instituted, and judgment bad been given, 
before the passing of Act XI 11 of 1868. Bbqvm 
Bibbb V. King of Oudh . 11 W. R., 116 


88. LANDLORDS AND TENANTS, SUITS 
CONCERNING— 

150. Suit for use and oooupa- 

I tion. — Suit by Meceiver . — Suit to recover money pay- 
able under agreement . — A suit was brought by 
the plaintiff and Receiver of the Tanjore Estate to 
recover from the first defendant, a farmer, a sum of 
money alleged to be rent due to the Tanjore Estate 
unKlcr a written agrt»oment executed in August 1866 
I by the first defendant io the second defendant, who 
then claimed to be owner of t.he estate. The Judge 
of the Court of Small Causes considered that the 
! 8'ubj(‘et-niatter of the plaint did not constitute a 
cause of action io the ])laintiff, and disnussed the 
plaint, subject to tlui opinion of the High Court. 
Held that the suit was maintainable by the Receiver 
to recover the fair rent payable for the use and occu- 
pation of the land under the muchalka, which was 
good evidence of what was the fair amount of rent. 
The second defendant, having been held to possess no 
title to the pn)perty, could not afterwards maintain 
an action for the non-payment of the r<'nt of a por- 
tion of such property, due ac’coi'diiig to the terms of 
the ranehalka. Held, also, that tin* right of suit did 
not extend to recover anything aw interest on the rent 
due. Mokeib «. Mutuusami 

[6 Mad., 869 

See Morris v. Sambamurtiii Rayah 

* [6 Mad., 122 

159, Suit to recover arrears of 

rent paid to Government under certificate. 

Aloney payable to zemindar . — At the time wjien a 

zeniindari came umhsr the khas management of a 
sctfleineiit (dficer, arrcMU’s of rent weie due by the 
plaintiff to tlie zemindar. The settlement officer 
issued a certili<*at<* against the }»laintiff, under w»ction 
19 of Bengal Act Vll of 1868, n>quiriijg him to pay 
these arrears. The plaintiff, at first objected, but 
subsequently witlidr(3w liis objection and ])aid a por- 
tion of the money into Court, and presented a petition 
stating that ibc amount paid in was partly due to 
the Government, and asking that his projwirty might 
he released from attachment. On payment of the 
balance claimed under the t .Ttificute and coats, the 
certificate was discharged. Held that a euit to 
recover the amount x>aid to Government, brought on 
the ground that that amount was really piiyable to 
the zemindar, would not lie. Qutxrre, — 'Whether such 
a suit would lie if the plaintiff were compelled to pay 

8 V 


IV 
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BIGHT OF SVlT^eontinued, 

88. LANDLORDS AND TENANTS, SUITS 
(;0NCEKN1NG— 6*o«//n«ed. 

8 uit to recover arrears of rent paid to 
Government under certificate— 

flpiin to tlio zeuniidur, Depin Bishahi Singh ??. 

Goveenment . . . I. L. R., 6 Calc., 326 

100 . Suit as to validity of rent* 

free grant,— /or arrmrs of roAii. — Hull for 
assesament ^ — A »nit. for “ iivroavH of ront ’* ih not 
uiaintaiiiahlc in ordor to ra.i«o tlio (luoKtifin as to tlj(‘ 
validity of an alloffod ront-freo ^rant. 'I'hV <|U<‘stion 
Kliould he raised by a suit to assess the holding. 

CiiVNi) V. Biiij IvoMAit Singh 

[1 Agra, Bev., 85 

101 . OmiftH'ion fo make deductions 

from rent. — Suit for e.vcess payment. — Wliere a ])er- 
Hon has a riglit to make deductions of rcnit ])ayahle 
to the surhurakar under his kal)iiliat, on account of 
rent due from ryots or others, and jiays Ids full rent 
witiiout making any iltalucfion, his not doing so gives 
liiin no right of a<'tion against the zemindar or liis 
n'presentativi's. CiriTNDKU Skkfcue Roy r. Gholam 

^ alias Loopan Mkkah 

LX Ind. Jur., NT. S., 146 

102 . Suit for excess payment of 

rent, — licceipt hy one landlord of rents that ouyht 
to have been patd to another. — Where a iamllord 
receives rents \^hi<‘h exceed th(' nud-s properly pay- 
able to himself, th«‘ ]iarty to whom the excess is ]»ay- 
ahle is entitled to reeoviT it directly from him l>y a 
eivil suit., and need m»t sue the tenants aim \nade the 
naytuent. Gooiioo Churn Nag r. GoniNo (’nirNi>KR 
Goqiio 24 W. B., 362 i 

103 . Suit for rents collected by 

unauthorised i^orsoii without title.— Cac-vc e/* 
uviion . — When' A. ^^ithout title has eolleett'd rents 
din^ t») /?., 7L may sue A. for the recovery from him ; 
of the rents so recei\ ed. Kam CuniiN RANEK.]ia<: r. | 
AlUHiJUN MuHun Teh aui;]; 

[Marsh., 269 : 2 Hay, 198 

164. Suit complaining that de- ] 

fendants have dissuade^d tenants f^rom pay- 
ing rent. — Cause of action.— It is not an actionahlc 
wrong tt» dissuade a ftniant from juiying his rents to 
bis landlord, who can reeoxer th('m hy law. l)AL- 
GXiEisu V. Jeebun AIauto alius Jhaw Mahto 

[25 W. B., 230 

105 . Suit to enforce acceptance 

of potta h. — J urisd i ction o f Civ il ( \atrls.— A regular 
suit, in tlu* Civil Courts to enfor<*e the ueccptain*e of 
a pottah is maiutainable. Karim r. AIx hamaiat) 
Kai>au .... 1. L. B., 2 Mad., 89 

100 . Suit by lessor against per- 

son injuring land leased.— for damnyes . — 

A lessor may Sue a third party for ilaumges for injury 
sustained hy reason of exeavations made by sneh 
party on hinds letised out hy the plaintiiT t-o a lessee. 
DttKKWMuNEt Dosser r. Croft 

[3 W, B., S. C. Q. lief., 20 


BIGHT OF SUIT — continued, 

39. LOSS OF SERVICE. 

107 , Suit by Hindu father for 

compensation for the loss of his daughter’s 
services in consequence of her abduction. — 

Compeiisation for costs of prosecution. — A Hindu 
sued for compensation for the loss of his daughter’s 
services in eonscfiincnce of her abduction by the 
1 defcmUint, and for costs incurred by him in prose- 
j enting the defendant criminally for such abduction, 

• for wbicb be was convicted. The daughter was a 
married woman, who had been deserted by her bus- 
band, and at the time of her abduction was living 
with the plaintiff, her father. Meld hy Stuart, C, J., 
that the suit hy the father for I'ompensatioii for the 
loss of his (laughter’s sc'rviees in consequence of Imr 
abduction was under the circumstanees maintainable, 
and tliat the plaintiiT was entitled to re(‘over the costs 
of the criminal prosc'cntion. Meld by Oudfielt), J., 
that a suit by a Hindu father for the loss of his 
daughter’s s('rviccs in consci|uence oi her alxluetioii 
is not maintainable. JIam Lax v. Tula Ram 

[I. li. B., 4 AIL, 97 

40. MAINTENANCE. 

103 , Suit byMahomedan 

j woman against Hindu for maintenance of 
I hei' illegitima te child,— Where a suit was brought 
against a Hindu by a woman who was a Mabomt'dan 
j and the wile of a Mahomedan, for maint(*iiane(! of 
j her illegitimate child, of which slu' allt^g’cd the de- 
IVudant to be the fatlu'r, it was held that such a suit 
>uld not lie. Auhoyto Cuunder Dass v. Wogjan 
Bekbke 4 C. II. B., 154 


41. MESNE PROFITS. 

169. Suit for mesne profits. — 

The party in ]>osse.ssioi\ is the only person legally 
eoinjs'tent to siie fur mesne protits. KllETTEli MoNUlc 
; V. (lUPREAioHUN Roy 

[1 Ind. Jur., O. S.. 83 
S. C. 1 Hay, 178 


I 42. MISREPRESENTATION. 

I 170. Suit for loss by misrepre- 

! sentation. — Bond fide communication . — Where 
j defendants nere asked to obtain information from a 
j railway company as to the probable cost of (‘arriage of 
j coal, which they xvere about to sell to jdaintiiT, and 
I they did so, comm\ini<*ating h» g(K>d faith to plaintiiT 
J the result, no right of suit eonld arise sigainst defend- 
! ants, although plaintiff was uUimalely compelled to 
I pay to the railway company a much larger sum than 
j deteiidant had represented. Bengal Coal COMPANY 
j V, Elgin Cotton Com* any . . 2 N, W., 13 

17L ayainst an 

altesiiny u'ltness fo a security-bond for appearance 
tf au insolrent judynieni-debtor , — The plaintiff held 
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BIGHT OF SUIT-c 


RIGHT OF SVVr^ctinhnued. 


42. MlSREPRESENTATION—coff/i»««<?. 

Suit for loss by misrepresentation-— con^i- 

nued. 

a itioiH‘y-de<T('e against M., wlio was arrestedi in e.\;e- 
cution of it. On bcinjcr brought to tho C’ourt, liow- 
evor, M. applied for liia discliaige ns an insolvent under 
seetiou 273 of the Civil Proeedure (\)de(Aet VIll of 
1869). He was released on the seeiirity of O., who 
executed a bond for the appearance of 3/. at the 
inquiry into his iusoheriey. The defendant attested 
the bond, and wrote in the attestation that G, was a 
solvent jHTson. In eonse<juence of the non-aj)i)ear- 
anee of M., tin* j)laintiff souglit t(» execute his d(«‘ree 
against the surety, G\, who on his arrt'st also apjdit'd 
for his diHehargt^ on the ground of his insolveuey, a»ul 
wfis discharged after inquiry. The plaint iff thereupon 
sued the deb ndant for tin* amount of his decree' and 
cost of execution, on tin* ground of liis representation 
in the attestation that G. was solv(*iit. The SuIh)!- 
dinate .ludge rejected, but the District .Indge on 
appeal allowed, the plaintiff’s elalin. Held by tar i 
High Court, on second iqipenl, that fhe pluintllT had j 
no cause of aetion against tin* defendant, wlndherthe 
snit w'iis eonsitlered as brought Ujxni a covenant or 
iiiisreju-oseutation, as the defeudunt wjis iieitlier n eo- 
\)hligoi* in the security bond of G nor did he make 
any proujiS<* in the att(‘station (d‘ it to eonipeiusate ' 
the plaintiff for th<‘ non-ai>pejiranee of i/., nor any 
re})resentatiou to tin* plaiutifT. Quaerey — Wln’ther i 
the na/ir was liable to the ])laintlff for negligeiiec | 
in not taking a projur surety? Naoo Mahadkv ] 
1), l^AliAi AN ■ 

[I. Ii. R., 4 Bom,, 465 

43. MONEY HAD AND RECEIVED. 

172 . — Suit for pay received and 

not given. — Mad. I*olice Acfy uYXfT" of iH59y 
.V. ii3 . — The plaintiff, a head eonsiahle of j)olie<*, 
sued the deb'udant, sin insjieetorof poliei*, for money 
hsnl and received to the phiintiff’s n»o, I’he d<*J'end- 
ant had received the ])ny of the jihiintifl’, hut fsiiled 
to give it to the })hiintiff. IJfdd that tin* right of 
suit was not taken away by section 63 of Act XXIV 
of 1869 (Madras Police Act), and that the plaiutitf 
wniH entitled to recover tin* amount sued for. OitN- 
T)AM VbUKATASAMI V. CuiNNAM POUFSHOTTAM A 

[6 Mad., 466 


44. MONEY PAID. 

173 , Suit for money paid before 

pupil was allowed to remain in Govern- 
ment BQhool. — Rifjhl of Gorervment to make 
rules and regnlatlomt as to admission ft> schools. — Tin 
Government has a right to make rules and regula- i 
tiouB as to the terms on which j>uj>ils Khould he ad- I 
mitted into, and allowed to reinain in, their sehools. 
Where it is necessary, according to the rules, that a 
sum of money should he paid in order to a pupil 
remaining in a (rovernmeni school, and sucli sum is . 
paid, and the pu]>il allow^ed to remain, a suit will not j 
lie to recover the* money so paid. Hruuo Mohfx j 
Gaen r. Bokomalee Mitteb . 11 W. B., 369 > 


45. MUNICIPAL OPFICKIIS, SUITS 

AGAINST— 

174 , Suit against Municipal 

Commiasionei's to recover assessment ille- 
gally levied under Mad. Act X of 1866.— 

Cause of aeilon . — A Huit eauuot be maiuUuued to 
recover tissessinent unlawfully h'vied by Municipal 
Coiuiiiissioners under (Madras) A<‘t X of 1805. 
Buimavauavu Balaeamaya V. 

[ 3 Mad., 870 


175 . Suit for injury by Munici- 

pal Commissioners under Act XXVI of 

He medics fficen by GovenimenI rules . — 
Where a party was injured hy an onh'i* of Municipal 
Coiumissi<)iH*rs uud(*r A(“t XX N I of 1860, issued in 
respect of a subjeet within their jurisdietiou. he was 
debarred from hriugiug a siiil- in tlu* Civil C*)urt to 
aTiuul sueli (irdei’, initil hi; hud exliaust.ed the reme- 
dies afforded to him hy the rules framt‘d by Govern- 
lueiit in ueem-danee with the provisions <»f the Act. 
SAKlJAIiiM SnmiOUH Gaukauj v. Chaihman oe 
M uMCir vuiTY nr Kauyan 

[7 Bora., A. C., 83 


173 . Suit agflinst trustees for 

distress for unpaid rates.- Arts 11 of 

'>.6 and IV of IStO/'.—JAuhihfif of Municipal Com* 
missiovers. -Nh> suit can l>e maintained against the 
.luHtices of the iVaee of the City of Roinhay in respijet 
of an alleged wrongful dist ress for uujiaid rates levied 
hy the Municipal Commissioner of that city, eiilu‘r 
uuiler the provisions of Act- 11 ol 3 806 (Homhay) or 
Act IV of 18»»7 (Homhay). In such a suit the Muni- 
cijail C/Ounuissii>uer hiuiself or the actual b>rtlea-sor is 
the proper defeudanr. SiirvsTiAKKAK Govjnfbam v. 

.Justices OE TJiE Peace Koit r ^ ^ 

R TIrtm O n - j 4.R 


177 Suit in respect of act done 

under Beng. Act III Attachment and 

of properfu J'ov non-papmeni of fnc.-'-Smt for 
napes,— Li alt) tip (f Mtnnripaltfp.-Thv Howrah 
Municipality pros('<Mited jiluintifi under Heug'al Act 111 
>f IHbi section b7, UJid bye-laws, and i^roeun*!! thp 
iutlietiou upon him of a tine whieb was realised by 
aU.;iehmeut and sale of ujoveable proja*rty. IMaiuliff 
then brought a suit against theCorporatiim for t ho 
value of the goials soli] and damages. 17 eld that the 
suit was not maintaiiiahie against the Municipal 
Moteb Law. 15 osb 

totr^TPAITTV W« mdSdm 


4Cu OBSTRUCTION TO PUBLIC HIGHWAY. 

173 . Suit for obstruction of 

highway.— damape. Proof of.-Tha rule of 
EiiglinU law that no action can be maintained by 
oiH'M>crson against another for obstruction to a liigh- 
way without proof of ajweial damage filionld be 
enthrml in British India as a rule of ‘Vquity and 
good conscience.'^ Adamsok «. Abamuoam 

[I, 1m R«, 9 Mad., 468 

8 F ^ 
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BIGHT OF QVIT --continued. 

46. OBSTRUCTION TO PUBLIC HIGHWAY 
— continued. 

179 . Suit for remoYfil of ob- 

Btruction.— Proo/* of special injury. — In all civil 
BViits for the removal of a public obstruction the 
plaintiff must show tbut be liimBclf has suffered 
Home particular inconvenience or injury .resulting 
IVoiii the obstruction. Gehanaji liju Kes Patil v. 
Gakpati niN La K» HUMAN . I. Xi. R., 2 Bom., 460 

180. Suit to establish right of 

access to public thoroughfare.— 

Act XV of 187 St ss. 27 1 S2t 88. — Special damage . — 
Municipal Committee. — While certain land formed 
part of a certain piiblic thoroughfare, F. had imme- 
diate access to such thoroughfare and the use of a 
certain drain. I’he Municipal Committee sold such 
land to M. and eonstmeted a iu‘W thoroughfare. M. 
used and occupied such land so as U) obstruct F.*s 
access to the new thoroughfare and his use of the 
drain. F. thorefon* sued liim to estahlish a right of 
access to the new thoroughfare over such land and a 
right to tlie list* of such drain. Held that, having 
suffert'd spt^eial damage from M.^s acts, F. had a 
right of action against him, and that such right of 
action was not affected by the circumstance that M, 
had acquired his title to tlie hind from the Municipal 
Committee, inasimieh as the Municipal Committee 
could not have dealt with the old thoroughfare to the 
special injury of P.,and had it elosi'd the same, would 
have been bound to provide adequately for his access 
to the now’ thoroughfare and for his drainage. Pa- 
ZAL Haq Maha CiiAND . I. L. R., 1 All,, 557 

181. Suit against persons pre- 

venting conduct of procession on public 
highway.— A/ to conduct procession. — The 
right to conduct a marriage procession along the 
public highway can only he questioned by the Ma- 
gistniie, and an action will lie against private per- 
sona forcibly stopjiing such a procession even, 
semhle. — w here it is unusual for jiersons of the plain- 
tiff's caste to conduct one. SivAPrACiiAiii v. Ma- 
HAiiiNGA CiiETTi .... 1 Mad., 50 


lo pnuifc Youd.'— Special damage .— -jtuvuv mvenue* 
nienoe. — Plaintiffs, who w’erc Mussulmans, sued to 
tfstnhlish their right tG carry tahuts in procession 
along a certain road to the sea, and alleged that the 
ueieiuvuniH (also Mussulmans) obstructed them in 
doing so. The plaint, however, did not allege any 
jHU’sonal loss or damage to the plaintiffs arising from 
the obstructiim. Both the lower Courts found as a 
fact that the road along which plaintiffs desired to 
carry their tahuts to the sea was a public road. Held 
on special appeal that plaintiffs could not maintain a 
civil suit ill res]>ect of such obstruction, unless they 
could prove some ])articular damage to themselves 
\H'r8onally, in addition to the general inconvenience 
oeoasioned to the public. The mere absence of the 
rcligiouH or sentiinenttU gratification arising from 
carrying talmts along ft public road, is not any such 
particular loss or, injury as would be sufficient, ac- 
cording to English and Indian precedents, to sustain 


RIGHT OP &VlT--cont4nued. 

46. OBSTRUCTION TO PUBLIC HIGHWAY 
—continued. 

Suit to establish right to carry tabuts 
along public T08 l 6.— continued. 

a civil action. Authorities as to what constitutes 
special damage snificient to sustain a civil suit in 
such cases, referred to. SatkU VALAD Kadik n. 
Ibhahim yalad Mibza . L Ii. R., 2 Bom., 457 

X88. Suit for abatement of nui- 

sance. — Suit afer refusal of Magistrate to inter- 
fere. — A person injured by the erection of an ob- 
struction on a public highway is not precluded from 
Buifig the person by whom it has been caused by the 
circumstance that he has previously applied to the 
Magistrate for an order for its removal, and that the 
Magistrate had refused to make any order. Ram 
Tunnoo V. Sbeenath 1)088 

[Marsh., 537 : 2 Hay, 659 

184, Suit to restrain procession 

in honour of idols. — Right to conduct processwns. 
— Persons of whatever sect are entitled to conduct 
religious processions through public streets, so that 
they do not interfere with the ordinary use of such 
streets by the public, and subject to such directions 
as the Magistrate may lawfully give to prevent 
obstruction of the tlioroughfare or breaches of the 
public peace. Pabthasabadi Ayyangab c. Chin- 
NAKBisuNA Atyanqab . I. Ij. R., 5 Mad., 304 

See SuNUBAM Chktti V. Queen. Ponnubami 
Chetti V. Queen . I, Xi. R., 6 Mad., 203 

! 47. OFFICE OR EMOLUMENT. 

186. Suit to recover right to 

officiate at funeral ceremonies.— of 
i right to njfficiate . — A Birth Moha Brahminy, or right 
! to officiate at funeral ceremonies, is incapable of 
i transfer, and therefore a suit to recover it will not lie. 
j Jhummun Pandey V. Dinonath Panpey 
I [16 W. B., 171 

188 , Action for interfering 

: Ai. —i- A. - t> ^ ^ • _ • " 

; not niaintainahle by a pnrohit against another purohit 
j for interfering with an alleged exclusive right of 
* performing religious ceremonies at a particular place, 

' there being no legal obligation upon the jujmans to 
! abstain from employing another, Damoodub Mi8- 
I 8EB V. Roodubmar Misseu . Marsh., 161 

S. C. Roodubmun Misser v. Damoodur Misseb 

! [1 Hay, 366 

! Suit for rigbt to perforin 

j PUjari duties. — Right to proceeds of mandar . — 
j An action will lie to obtain a binding declaration of 
a person’s right to perform the duties of pnjari, 

1 and to receive the proceeds of a mundar. Pban- 
j SHANKAR t). PBANNATH MaHANAND . 1 BoZU., 12 

188 ^ Suit by vendee of office to 

, compel trustees to admit him and give him 
the emoluments. — The vendee of a karaima right 
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RIGHT OF SUIT-cofif/nir^rf. 

47. OFFICE OR EMOLUMENT— 

Suit by vendee of office to compel trua- 
tees to admit him and give him the 
emoluments — eonti nued, 

cannot brinj? a suit to compel the trustees of a 
pagoda to admit him to the office and give him tho 
emohnnents. Kktakk-Ilata Kotkl Kanni alias 
Grani ». Yadattil Vkllaxanoot Achuda Pisma- 
RODi 8 Mad., 880 

180. Suit for damages for dis- 

turbance in religious office emoluments. — 

Right to perform religious worship . — Damages for 
loss of honours and voluntary offerings — Although 
it is not the duty of a Civil Court to pronounce on 
the truths of religious tenets nor to regulate religi- 
ous ceremony, yet, in proteeting p(*rson8 in tho enjoy- 
ment of a certain status or property, it may inci<ient- 
allj become the duty of the Civil Court to det<jrmine 
what are the accepted tenets of the followers of a 
creed, and what is the usage they have accepted as 
established for the rogulatiodi of their rights inter se. 
A claim to the exclusive right to perform certain 
portions of the religious worship in a Hindu temple, 
and to restrain a rival sect from joining in such 
worship otherwise than as ordinary w'orshippers, can 
be enforced by the d(‘crec of a Civil Court. A claim 
to damages for the loss of honours and voluntary 
offerings which would have been made by w'orship- 
pers at a temple to the.liolders of a religious office 
therein had the latter not been disturbed by the 
defendants in the performance of the duties of such 
office, is not enforceable by law. KitrsiiKASAm 
Tatachabtab c. Keishnama Chartar 

[I. L. R., 6 Mad., 818 

190. Suit to establiBh privilege 

of administering piirohitam to pilgrims.— 

Alienability of such right . — A suit will lie for the ex- 
clusive right to the privilege of administering puro- 
hitam trO pilgrims resorting to llamas warain, Tim 
privilege <‘laimed was admitted to be capable of 
alienation or delegation, and was therefore no longer 
the subject of religious sentiment, but a mere pro- 
prietary right. On the merits the plaintiffs were 
held to have failed to snj^port their claim. Kama 
SAWMY A^YA^’^ c. Venkata Aciiaui 

[2 W. R.. P. C., 21 ; 9 Moore’s I. A., 344 

101. Suit to establish right to 

receive fees from pilgrims resorting to 
shrine." “The plaintiff su»*(l to establish his exclu- 
sive right to receive fees paid to the purohit by the 
pilgrims resorting to a temple, and to recover a sum 
of money received by tho defendants as fees. Held 
that in the absence of any contract between the 
parties or of any such proof of long and uninterrupted 
usage as in the absence of a documentary title would 
suffice to cstaVilish a prescriptive right, the ]daintiff's 
suit must be dismissed. Krishna Aiyan v. Ahant- 
ABAMA Aitan . . ... 2 Mad., 880 

392. Suit for confirmation of 

possession of land on which places of wor- 
ship are erected. — Alleged hostile intention . — 
Lb atu.it for confirmation of possession of a hilt, with 


I RIGHT OF SUIT — continued, 

I 47. OFFICE OK EMOLUMENT— 

Suit for confirmation of possession of^ 
land on which places of worship are 
erected — continued. 

the jdaces of worship appertaining thereto, and the 
idols set up thereon, the alleged cause of action Iwung 
that defendant intended to lay claim t^o the offerings 
made, and proposed to call in ijuestion plaintiff’s pos- 
sessory right,— that the ]diviTit disclosed no 
cause of action whatever, Foorun Chanu Galrb- 
CHA c. Pauesh Nath Singh . 12 W. R., 82 

193 , Suit for damages for dis- 

turbance of office of village priest— /or 
fees not received. — A suit for damages may he brought 
by a person holding the office of village priest by 
prescription against nn intruder who deprives him 
of the cxerciso and h<mctits of that office. ViTHAL 
Krishna Joshi ». Anant Kamchandka 

[11 Born., 8 

104 . Suit for pecuniary benefits 

from performance of religious services.— 

A claim to certain ]»i'cnniary and payments 

in kind, wliicli a plaintiff ftllegcs himself to be enti- 
tled to reeeivo from tln^ defendants in rOH}>ect of the 
performance of certain religious services, is a claim 
which the Courts of .Tnstiec are hound to entertain ; 
and if, in order to determine the plaintiff’s right to 
such benefits, it b<‘com(*H necessary to determine in- 
cidentally the right to perform the services, the 
Courts must try and must decide that right Kuisir- 
nama e. Keishnasami . I. Xi. R., 2 Mad., 62 

S. C. Tietj Kririinama Chaeiae v. Krtrhna 
Sawmi Tata Chabtar . L. B., 6 I. A., 120 

^eealso Kamalam v. Sadaoopa Sami 

[I. L. B., 1 Mad., 360 

And Chinna Ummafi v. Trgaeai Chktti 

[I. li. B.. 1 Mad., 108 

196. Suit for damages for In- 

trusion on office of chalvadi.-- i>wti to i 

gratuities received by infiudcr in office . — Caste 
question . — Bom. 7leg. I! of !S27, s, to es- 

tabfi.sk right to offi.ee. — Plaintiff was the bcreilitary 
holder of the offic(* of cbulvadi, or h(;»rer, on ]>rthlic 
occasions, of the insignia or symbols of the Lingyet 
caste at Ragalkot, in the district of Rclgaum, No 
fees, as of right, were appurienant that office, but 
voluntary gratuities might be given to the chalvadi. 
In an action brought by plaintiff against defendant 
as an intruder upon ins (plaintiff’s) office, — 
that the action would not lie, if brought merely for 
tlic grat^iities as moneys alleged to be received by 
defendant to the use of plaintiff. Shankara BIN 
Mababasapa V. Hanma bin Bhima 

[I. li. B., 2 Bom., 470 

198 , Suit for loss of fees re- 

ceived by Kazi of Bombay. — Intruder on office, 
— The sums received by the Kazi of Bombay in re- 
spect of his office of Kazi are not mere gratuities, but 
I are fixexi aud certain payments annexed to the dis- 
charge of officis] duties, and are therefor* sums in 
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BIGHT OF SUIT— 

47. OFFICE OK EMOLUMENT-co»i?m«eri. 

^ Suit for loss of fees received by KfTzi of 
Bombay — continued, 

r«»]:>ert of the privation whereof by a WTonpjful in- 
truder an action either for money had and receivtid 
or for disturbance in the office will lie. MdUammad 
VussuB ». Aiimej^ ... 1 Bom., Ap., 18 

SiTABAMfJHAT V, SiTABAM GaNESIC 

[6 Bom., A. C., 260 

197 ^ Suit for declaration of ex- 

clusive right to receive fees in office of 
chowdhry. — In a suit for the* establisluncnt t>f the 
phuutlflis’ exclusive ri^hl. to tht‘ office of chowdhry of 
boats, and for tlu* niuiutcnancc of their poss(‘ssion of 
that ollice, with whi<*l\ the defendants interfered hy 
obstructing the jdaintHf in tl>e collection of fees, — 
Jfefd that, as Uie payineTits wer(‘ voluntary, and tluM’c 
was no obligation to jaiy tluMU exclusively to the 
plaiutiff, the suit could not be nniintained. Ham 
DKKUUL V, ClHJKHOO 

1 N, W., 208 : Ed. 1873, 291 

198. Suit by dismissed holder 

of land for sei’vice. — Jh^rcditarq villaj/e offtve.- 
Title to emoluments.'— \y\\cY0 an hereditary village* 
ollieer, who had lu'(‘n dismissed from his oiru‘(‘, sued 
to r<H‘ov<*r th(' land which liad forimal tla* emolu- 
ments of the olliei', and which had betm cnfranchis»;d 
and graided to the person holding the office at the 
time of the enfnunduMenKMit,— -//c/</ that the suit 
would not Uo. iSUKVI S ASAYYAR e. Laksmamma 

[I. li. B,„ 7 Mad., 206 

15ada i\ HtTsaiT BitAr . I. Ii. li., 7 Mad., 238 

199 , Suit for land appertaining 

to hereditary office but enfranelused. — Mad. 

Meij, ri of ■''Aid IV of ISGil {Mod.).— 

inam land , — Inam (Commissioner's lUh^ 
deed. — Title to emol nmeufs of o flee.— ['he lauds 
forming the eniolmneiils of a.u hereditary \illage 
otUei* having been separateii from tla* tiflice by (}ov- 
ernment, were imfranehiseil and grantx'd hy the 
Inam Commissioner to I’., who had been apjiointed 
to, and at the dat<' of enfranchis,'uient hebl, the oftict* 
without possessing any hereditary claim tln*reto. 

In a suit hy A'., who <daimed to be of the fauuly of 
th(‘ hereditary oifiee- holders, to rceoirer the lainl from 
V.—Hetd hy the Full Heucli (HctOIUNs, dis- 
Bentiug) that R, could Jiot recover. Vknkata v. 

Kama . . . I. L. B., 8 Mad., 249 

48. OUDEHS. SUITS TO SET ASIDE— 

aw. Order in contested appli- 

cation. — Improper procedure. — A. has no right of 
suit Hgainst JS. to set aside an onler of Court on an 
application in a suit, which tipplicafiim has been eon- 
t.esied between them and deeided in favour of B. 
Such a un‘de of proecduro for the purpose of getting 
an onler of Court reversed is not allowed by law, 
NoEHOXOM SlKDAE V. JraafiKNATH SllAW 

1 Bourke, O, C., 371 

t>. AiOTUOOBANATH ACHAR.TKE 

[6W.B..202 ! 


I BIGHT OP SUIT — continued, 

I 48. ORDERS, SUITS TO SET ASIDE— cowiftwtted. 

I 201. — 7 Order under s. 63, Beug. 

I Act VIII of 1869. — Order releasing properig 
I from attachment. — A suit will lie to set aside an 
order passed under section (J3 of Bengal Act VI II 
of 1861), releasing propi*rty from attachment. Wooma 
O ntJEN CilAXTEEJEE V. KADUMBINT DaBEE 

[3 C. Ii. B., 146 

202. Order refusing to enter- 

tain objection. — lie.sumplion hy Goiter nment,- 
Ohjection by parly whose lands have been wrongly 
resumed. — The property of the ])hiintiff having been 
included among the lands to which certain rcsninp- 
tiou proceedings between tlu‘ Governuient and a 
third party relatcfl, the ]daintiir preferred an objec- 
tion, which was disallowed by th<‘ Collector. The S])e- 
eial Commissioner on appeal declined, for want of 
jurihdielifm, to eiitcTtaiii the objection. Held that 
the ord(‘r of the Special Commissioner could not 
constitute any cause of action, eitlier against tlio 
G(»vernuieut or a tliird party. Stiiboo Sdondukee 
Dbbea V. Secuetauy of State . 7 W. R., 373 

203. Order setting aside sale, — 

Civil Procedure Code, ISoO, ss. 206, 207. —X suit 
will lie to contest an order setting asiile a sah' not 
\varrant(*d by tlu* provisions of sections 256 and 257 
of Act VIII of 1851), w'h(‘re the hgal rights of the 
]»erson bringing the suit have l>eeu injin iously affect- 
ed by Hucli order. Amiut Misseb v. Gttrba Parban 

[7 isr. W., 183 

204. Order passed in execution 

of decree of Small Cause Court. — Order as io 

j liability to at t ai'hmenl . — An order passed in execution 
j of a decree of a Small Cause Court with respect to 
the. liability of propm'ty to attachment and sale is 
not tiiial, but may be (piest ioned in a regular suit 
the same manner as ;i. likr order might he (juestioned 
wlu'u passiul ill e-veutiou of a decree of an onliiiary 
Civil Court. UAMUsiiiru Kolwar ij. Buharke Seth 
[3 N. W., 208 : Agra, F. B., Ed. 1874, 254 

206. Order of Court setting 

aside a will and vesting minor’s property 
in manager, — Smt to direct widow to make adop- 
tion . — Order made with Jurisdiction. — There exists 
im right of suit to set aside an order of the Court 
which has jurisdiction deciding that a will is not 
sutHeieiUly proveil, and vesi iug the management of a 
minor’s widow’s property in her guardian. No suit 
can he maintained for an order diiveting such widow 
to make an mlo})tion. The Court declined to make a 
decree decduriug such direction to be a 
valid direction. Pkaeek Dayee v, Huebttnsbe Koobb 

[19 W. B., 127 

206. Order granting certificate 

under Act XXVII of 1860. — Suit io annul cer» 
tijicafe. — Procedure.— A suit does not lie to annul a 
certificate for the collect ion of debts grantt^l under 
Act XXVI I of 18ti0, the mode of proceeding pro- 
vuh'd by the Act being^the only remedy. Payy’ayix- 
DA ATinATBA PrurNOADi Ibhayi c. PuDiYA Mada- 
TUUMAL PEBINOADI AmANATHA 6 Mad., 288 
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BIGHT OP 

48. OKDKUS, SUITS TO SKT ASIDE— 

Order granting certificate under Act 
XX, VII of 1860 — contunied^ 

RuGHOOuira Dyal Sraun i\ Kam Naiiatk Kolya * 

[22 W. B ., 312 

207. Suit to set aside order of 

Criminal Court. to srf aside order of 
M>,i(jistrate under Act SXl of 1841, — I’ho proper 
course for u party dissatislied wiUi the onler of a 
Alagistrute, passed with jurisdietion under Act XXI 
of 1811, to pursm‘, was to iippt'al iij^ainst that order, 
and not to brint? a ei\ il suit for its reversal. Omoola 
K oowuu V, Gouun Patdck 

[1 Ind. Jur., O. S., 36 

S. C. Omoola Koowub v. Sohun Patfcx 

[1 Hay, 29 

S. C. SonuN Patucb d, Omoola Koownit 

[ Marsh., 7 

Kedab Natu Mooeebjke V. PAiiutTiTV Pkirhkau 

[2 W. R., 267 

Pkankishen Suhma V. Ramboodek Sr inf a 

I Marsh., 214 | 

S. C. Ramroobeii Suhma v. Prank lsiikv Sukma 

[2 Hay, 86 

Hamktsuore IliirTTACiiARJ^K f. Hisicsniru 

( UAiLiKE . . . Mai^sh., 231 

S. (h IJlRKHIirR llurTTACHAlUEE V. IlAMKlfinoRK 
liiirTTAt’iiAKJKE ... 1 Hay, 559 

49, POSSESSION, SUITS FOR— 

208. Suit for possession or dis- 

possession after obtaining peaceable posses- 
sion without execution of decree.— If ii party 
in whose favoui a deertH‘ for possession has been 
jiassed, peaeeably obtains ]>ossi‘HKion witlnmt tlie 
aid of tbe Court, and is subseipieutly disjiossessed, 

In* ran lualntaiu aii action against the persons wJio 
havedisjiosHessed him, althougli lie has not taken out 
exeeiition of the deeree. JUm Nbwaz Sinoii a. 
IvisiiuN Rai .... 6 H. W., 137 

See OoPAL Das v. Than Singh 

[I. II. R.,4 AIL, 184 

209. Suit for possession of land 

taken away in execution of decree in boun- 
dary suit. — A party has no right to bring a civil 
suit to get possession of land whieh has been taken 
from him, and awarded to his adversary in the execu- 
tion of a deeree in a boundary suit. WATtiON «. Bk- 
JOY CloBixi) BriiAL, Shamasoondkry Dkuha V. 
Bejoy Gobinb Bubal . . W. B,, 1804, 331 

210. Suit for possession after 

dispossession under decree obtained by 
mortgagees. — Cause of action , — In the year 18:J9 
tin* defentlants' ancestor had moitgaared a share in a 
monxah to the ancestor of the jilavntiiTs, The mort- 
gagee sued to foreclose the mortgagi* and ohta ned a 
decree, in execution of \vhi<*h he obtained posseKsiou 
of the share. After this, some prior mortgagees ob- 


BIQHT OP SUIT — eontinued, 

49. POSSESSION, SUITS FOR-~c«»<mKedf. 

Suit for possession after dispossession un- 
der decree obtained by mortgagees— 

coniinued. 

iained a decree in the Sudder Court in 1847, to the 
effect that the disjmteil property should be taken 
away from tbe ]daintilT’s ancestor and given to tho 
prior luorlgiigei's till tln‘ir U<m was satistii'd, when he 
should obtain possession iis before. The lien of the 
prior niortgage<‘s was satisiicd in 1870, when the de- 
fendants obtained possession. The jilaiiitiffs sued to 
reeover possession. Held that no right, of action 
accrued to the plaintilTs by reason of tbe satisfaction 
of tbe decn‘e of tbe ]n*ior mortgagees, and tbe ri'covery 
of tbe }>ossession of the estate by the delNnulauts. 
SuiMiJHoo a. Nabain Singh . 5 N. W,, 153 

211. Suit for separate posses- 

sion of share of estate. - A suit will lie for the 
s<‘par.*ib* poss(‘ssi(in of a share of an estate in jiropor- 
tion to lh(* iiliiinliirs sliare. Golokk ChitrNDBH 
Ciiuokkbuuttv e. Kallue Kinkub Ohfokkrhutty 

[1 W. R., 164 

Suit by holder under dur- 

putnidar for share of estate.— A jmltii estate 
was the inh<‘ritance of live brolliers, two of whom 
appropriated the whole of it. Held l.liat the hohh'r 
under a kaimi ]M>ltah from tlu* dur-pntnidar of the 
thre<* ousted laothers c<»uld sue to oldaiu possession 
of his share of the estatii. Taua Soondeky |)l‘)TiJA 
V, Shama 8ooNi)EUY Delia . . 4W, 68 

213 . Suit by minor for his share 

of undivided property.-- *A suit i*aniiothe brought 
on behalf of a Hindu minor to secure his sliare in 
undi\ided family properl.y, unless tliere is (‘videricoof 
such mulversiitiou as will endanger rtie minor’s in- 
terests if his share he not separately secured. Uhok- 
KAUNGAM ITLUAX r. SVAMIYAR, FlLLAt. SVAMIYAB 
PiLLAl V. CaOKKALINOAM PlLUAl . 1 Mad., 105 

21^. Suit by minor for parti- 

tion. — Prejudice of ’interests oC minor,-- -A suit on 
behalf of a minor for partition will lie, if the interests 
of the minor are likely to he prejudiced by the 
])roperty being left in tlie hands of the eoparireners 
from wlmm it is souglit bi reeover it. Eamakshi 
Ammal f;. (’uiuAMiiABA Hkddi . 3 Mad., 94 

Alimelammah V. Arunaohfllam Prr.LAr 

[3 Mad., 69 

216. Suit by tenant having 

right to possession, but not right of occu- 
pancy, --/c/ X of IHX,}, s. 6’, and s. 2'i, ol. 6‘. — 
If a tenant luis the right lo tlie possoHsion, he may 
sue under <dau'^e 0, st*etion 23, Act X of 1859, al- 
though he may imt have a right of oecupaney under 
section d of the Act, Wathov k Co. u. Dwarka- 

NATH SiuGAR . . Marsh., 415 : 2 BCay, 6^ 

I)iiA.TAH Roy V, Sdkhawut Hosseik 

[Marsh,, 492 

S. C. SUKHAWOT IIOSSBIN ©. DhaJAH Roy 

[2 Hay, 607 



5269 ) DIGEST OF OASES. ( 6270 


BIGHT OF SVlT-continued. 

49. POSSESSION, SUITS FOR — continued. 

216. Suit for poBB«BBion by un- 

registered purchaser after ejetstment.— Beng. 
Act Fill ^ 1869t S8. 26j 64. — Effect of sale of 
tenure hy shareholder in zemindari . — Onus of proof 
— K.t the recorded tenant of a snirasi inokurrari 
tenure, died leaving G., his son and heir, who sold the 
tenure, which eventually came into the hands of the 
plaintiffs’ father, and afterwards on his death became 
vested in tlie plaintiffs, but neither they nor their 
father, though they made attempts to do so, ever ob- 
tained the registration of their names as tenants. 
R,t one of the two shandiolders in the zemindari, 
hreught a suit for arrears of rent of the tenure 
against 0.,and in cxec.ution of the decree he obtained 
in that suit the tenure was sold and ])urch<wed by 
the other zemindar, by whom tlm plaintiffs were dis- 
possessed. Held that the plaintiffs were not pre- 
cluded by the fact that their names w ere not registered 
as tenants, under section 26 of the Rent Act, from 
bringing a suit to recover possession of the tenure. 
The holder of the decree, in execution of wdiich the 
tenure was sold, assuming him to he only a share- 
holder in the zemindari right, had no right under 
section 04 to ^«*11 the tenure, but only the interest of 
the person against whom the decree was •passed. 
The onus was on the defendant to show that the sale 
under the de<;rec for rent was of such a nature as to 
give him priority over the jdaintiffvS. Kmsxo Ciittn- 
OBB Ohose 1). Ua.i Kbisto IUndyopadhya 

[I. L. R., 12 Calc., 24 


50, PUBLIC WORSHIP, SUITS REGARDING 
UKIHT OF— 

217. Suit to remove place of 

worship. — itighi to erect -place of worship . — 
Right of wag.— Allegation of injury . — In India the 
inemhors of a sect arc at liberty to erect a place of 
worship on their own property, although it is more or 
less cont iguous to a place already 0 (!cupied hy a place 
of worship appertaining to another sect. The people 
of any sect are at liberty to *Tect, on their own i»ro- 
perty, places of worship, cither public or private, and 
to perform worship, provided that, in the perform- 
ance of their worship, they do not cause material 
annoyance to their neighbours, SKSilATYANaAR v. 
Seshayyangab . . X, Ij, B., 2 Mad., 143 

MADABY V (rOtJEKDTJN HULWAI 

[I. I.. R., 7 Calc., 694 : 9 C. L. R„ 303 

Pabthasabadi Ayyangab V . Chinna Krishna 
Ayyanqab . I. Ii. B., 6 Mad., 304 

Suit founded on sanctity 
of place of public worship. — Suit to restrain 
procession in public streets . — No sect is entitled to 
deprive, others for ever of the right to use the public 
streets for prtK'esstons, on the plea, of the sanctity of 
their place <»f w orship, or on the plea tliat worship is 
carried on therein day and night. SuNDBAii ChETTI 
C. iitJBEN.* PONNCSAWLl CHKTTI t). QlJREN 

[1. Ii. B., 6 Mad., 203 


BIGHT OF SUIT — continued. 

50. PUBLIC WORSHIP, SUITS REGARDING 
RIGHT OF — continued. 

j 219. Suit to restrain superin- 

I tendent of mosque from using it for other 
I purposes or obstructing worshippers. — Suit 
j by worshipper . — The worshippers at a public mosque 
i can maintain a suit, to restrain the superintendents of 
• such mosque from using it or its appurtenant rooms 
I for purposes other than those for which they were in- 
j tended to be used, and from doing acts which are 
1 likely to obstruct worshippers in entering or leaving 
j such mosque. Abdul Rahman «. Yar Muhammad 

[I. li. B., 3 AIL, 686 


1 51 . REGISTRATION OF NAME. 

j 220. Suit as proprietor of estate 

! to compel entry in Collector’s hook.,— Right to 
share in land , — A person claiming a share in land by 
right of heirship has no right ol’ suit against a Col- 
lector to obtain entry of his name in the revenue 
books : the proper form of suit is against the co- 
heir.s for a declaration of his right to a share, and an 
award of such share. Fatma kom Nnni Saheb v. 
Darya Sahkb . . , .10 Bom., 187 

221. Suit to compel registration 
I of name. — Suit of vague and speculative nature. — 
I A suit by a plaintiff, who alleges that he is in ))0S8e8- 
* sion of property, prfiying that the Court will cause 
: the registry to be altered into his name without stat- 
! ing that the proper authorities had refused to make 
I the entry, and without joining as defendant the only 

person who had ]>ower to do so, was held to he not 
naiutai liable. Ibbai Byabi e. Kaundinya 

[2 Mad., 363 

222. Suit to compel registration 

of name as proprietor. -- Co //(^o/ortn Chota Nag- 
pore.— Beng. Regs. I of 1793, s. 9, and XIII of 1S33 
— A C'ollcctor in Chota Nagpore cannot be compelled 
by suit to register the name of any one as proprietor 
of an estate. Lalla Bisskn Pebshad r. Collector 
OP IIazabekbagh . ,13 W. B., 397 

223. Suit to compel registration 

of another person’s name.--ic.v#ec holding < 
agent of others . — A Collector may rtjgister as farmer 

I a jK'rson to whom a farming lease has been given, not- 
i withstanding he holds it in reality as the agent of 
j another, and a third person has no right to sue to 
I compel the registration of such other person, COL- 
' LBCTOB OP MIDNAPORE V. RamDHONR DutT 

[Marsh., 66; 1 Hay, 183 


52. RESUMPTION, SUIT FOR UNLAWFUL— 

224. Suit for damage for unlaw- 

ful resumption by Government. — Uovem- 
meiit may be suetl by any person injured by its acts 
of unlawful resumption. Ham na bain Mooeerjbb 
e. Mahtab Chundeb . 1 lud. Jur., O. S., 48 
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RIGHT OF ST7IT-co»«MN«i. 

68. REVENUE, SALE FOR ARREARS OP- 


RIGHT OF 8 U iT —continued, 

65. SALE IN EXECUTION OP DECREE 

- continued. 


225. Suit for property attached 

by revenue authoritieB,— XXXll of 1860. 
— Xffect on mit of failure to deposit the revenue or j 

a third party objected to the | 
auction sale of certain immoveable property which 
had been attached by the revenue authorities, it was 
held that his right to bring an action to prove that 
the property was his was not barred by section 184 j, 
Act XXXII of 1800, liocause he hod omitted to 
de^xisit the money demanded by (lovernraent or to 
file seciiritv. Shjso Peeshad Sinoh v. Gopai. Lall 
^ [14 W. B., 270 

54. REVENUE, SUIT FOR ARREARS OF— 

226. Suit for arrears of Govern- 

ment revenue. — Jet XIV of 1863, e. 7, cl. 7.— 
In a suit under clause I, section 1, Act XI V of 1863, 


for the recovery of arrears of Government revenue, 
the plaintiff w’as a lumbardar and paid the (iovem- 
ment revenne, and the defendants severally paid rent 
to him according to tin* rent roll, — the net protits, 
after the Government demand and other payments 
had been made, being divided among them. Held 
that the suit would not lie under that section. 
JusEAM . . . 4 N, W., 166 


55. SALE IN EXECUTION OP DECREE. 

227, Suit to set aside sale.— Ctrii 

Procedure Code, 1859. s. 267.— Sail by repreeeniative 
of judgment -debtor. — Section 257, Act VIII of 1859, 
di(i not bar the representative of a judgment-debtor 
from bringing a regular suit to set aside an execution 
sale, except on the score of its having been irregnlar- 
Iv conducted. JUMMAL ALI V. TIEDHRB T.IALL l)OS8 

^ [12 W. R., 41 


Suit to set aside sale— coa^ieN^dl, 

did they know the land had 

attached, and was to be sold in execution. The sale 
was confirmed, and they sued to set aside the order 
•oufirming the sale. Held that the suit would not 
lie. Hossbin Rko v. Jbkwa Ham , 6 N. W., 139 

231, — Right of pur* 

chaser under previous private safe. — Notice of trans- 
fer. — Landlord and tenant. — Beng. Jet VllI of 
1869, s. 26. — The plaintiff purchased under a private 
conveyance from the registered tenant of a permanent 
transferable interest in land such as is described in 
section 20 of Bengal Act V III of 1809, but no notice 
of the transfer was given to the zemindar. The 
zemindar subseipicntly brought a suit against the 
tenant for arrears of rent and obtained a decree, iu 
execution of wliich he caused the tenure to lx* sold, 
and himself becHmo the piirclnisor. Tin* plaintiff took 
proceedings umlor section 311 of the Civil Procedure 
C(k1c to set aside tlie sale, but his application was rejec- 
tc*d, on the ground— an erroneons one—tliat he was 
not a proper j)arty to take siielj proceedifigs, and hd 
did not appt'al ugainst the order r(‘j(‘eting it. Held, 
in a suit brought against the zemindar and the ten- 
ant to set aside the sale, that in the alisencAS of fraud 
the suit w'as not maintainable. I'he plaintiff might 
have satisfied the rent-decree and so prevented the 
sale, or he might have appe^iled against the order 
rejecting his application to set it aside ; but having 
done neither, and the zemindar having had no notice 
of the transfer, the plaintiff was not entitled to treat 
the proceedings in tlici rent suit as a nullity on the 
ground that he was not a party to that suit. I 
ChUNDBE SlECAU V. Huechundee Chowdhry 

[I, I*. B., 10 Calc., 496 


228. — — , Suit on ground 

of fraud. — Civil Procedure Code, 1869, s. 256. — Sec- 
tion 256 of Act Vni of 1859 did not bar a suit 
brought by a judgment- debtor to set aside an execu- 
tion side on tlie ground that the decree holder fraudu- 
lently got the property sold in execution of a previous 
satisfied decree : it only applied to eases of irregu- 
larity in the sale proceedings. Budebe r. Lokkmuk 
^ [3 Agra, 89 


229. — Procedure j 

Code, 1859, s. 257.— An order cannot be said to have > 
been made under scctiou 257, Code of Civil Proce-^ 
dure, so as to bar a suit to set aside a sale in execution 
of decree, when the judgment-debtor was not aware 
of the proceedings. Skbbmunto PoRAMANroir v. 
Obhoy CiiTJETf Manna . . 11 W. B., 297 

230. Suit to set aside 

order confirming sate. — Omission to claim pro- 
perty on its attachment. — The plaintiffs objected to ■ 
the confirmation of the sale of certain property in j 
execution of decree, on the ground that it wiw their ! 
property, and they were unaware that it was incum- | 
bered, "otherwise they would have discharged the 


s. 151. — Sole for arrears of rent. — Section J51, Act 
X of ’859, barred a regular suit by a judgment-debtor 
to set aside a sale in execution of a decree for arrears 
of rent. Ruttun Mouee Dabseh v. Kalkbkissbn 
CuncKBBBtJTTr . . . W, B., P. B., 147 

233. — ^ of 1859, 

s.ldlandss. 110, 11 J.— Dismiss'd of objections.— 
A suit to set aside a sale in execution of a Civil 
Court’s decree of a saleable under-tenure other than 
that from which the arrears of the rent were due, was 
not barred by section 151, Act X of 1859. The pro- 
visions of section 310, Act X of 3859, were applicable 
in such a case ; and a party whom objection under 
section 111 was overruled had a right U> bring a suit 
in the Civil Court. JuaaESsnB Sujiayk v . Gofal 

Laix , * * • • IIW. B.,260 

234. — - - - ■ Non-reyistra* 

tiun of name.— Suit by unregistered holdet^t^io set 
aside sale of under denu tc.— i'he holder of an under* 
tenure*, though his name has not been registered as 
the owner, may bring a suit to set aside a sale of the 
under-tenure made in execution of a decree for rent 
against the former holder, on the ground that the 
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HIGHT OF BVlT^continued. 

65. SALE IN EXI^CUTION OP DECREE 
^continued. 

Suit to Bet aside sale— 

jnoiicy (Iiic under tlie decree Imd been de]K)sited before 
the Hale. Akz\t. Ali Lala (fAUit^AKA yak' 

[ B. Ja. B., Sup. Vol., 619 : 6 W. B., Act X, 69 

235, JUpffal sale Inf 

CnUecfor . — A suit will lie to set asitle tin* proeiaMlinj^s 
of a Collector who aetK without pirisdiet/nm in sell- 
inpf land not within bis jurisdiction. Khoonoo v. 
AOODAL SlKGH .... 8W. R,, 611 

JoKGK Lal t). NuRSfNa Naratk SiNon 

[4 V.^ R., Act X, 6 

aaoQ. dale, under 

Criminal Vroeednre Code^ s. tR5. — A suit was 

held not to Tk* to west jihuU^ a of propcirty <‘aiTied i 
out under seetioji JS5of the Criminal Procedure Code, 
18()1. RlJKIlOOltJJK SlNGll V. (JovmtNMHNT 

[8 W. R.,207 

237. Suit to confirm sale.— 

Troeedure Code, IRo!), .v.v. ^C)7. — Sale in execu- 

tion of decree. — Order settinq aside sale. — Suit to set 
aside such order. — C<M‘tuin innuoveable property was 
put up for sale in the execution of IL*s decree and was 
l»urchuM(‘d by him. Sub8e(jnently, on th<' same day, 
such pvopcTty was jmt tij) f(>r.sJih*. in tin* execution of 
id,\s decree and was purchased by liini. li. objected to 
the contirnmtion of the sah‘ to N., on the ^rtmnd that 

* 4 dc<;r(>e Inul bi'cn sat/isfu'd previously t«i such sale, 
and the (^ourt execut/in^ the decrees made an ord(*r 
fiettin);if aside such sale on that ground. 5. then** 
upon smsl 7Lto ba\e such order set aside, and to have 
such sale coniimusl, and to obtain possession of such 
property. Jlehi that, inasmuch as such order Inul 
not bctm made uinhn* section 257 of Act VIII of 
3859, but bfid been made at tlic iiistnucc of a purchaser 
under an(»tber decrc(‘, and Hi's dticree as a matter 
of fact had not lieen satisrnsl. Sis suit to have such 
Ord<*r set asich* was maintainable. San GAM Ram p. 
SiiEODART Ruaqat . I. li. R., 3 AIL, 112 

238. Cix'^'d Procedure 

Code^ JSifiK ss. 2i)6p Q57. — Sale in execution of de- 
cree,—- Suit to set aside order setting aside sale , — 
The Court executing a decree, having made an order 
setting aside a sale, under Act Vlll of 1S59, of im- 
movoahlo prop(*rty in tlie execution of the decree, the 
purchaser at such sale sued the decree-lioldiT and the 
ju iginenl-de\)tor to have such onler set aside and to 
have such sale confirmed in his favour. JJeld (Old- 
i!'tKLl>, J., tUssenting) that the suit was nmintainnhle, 
the ]>rovisi(*n» of stvtiou 257 ])recluding an appeal 
from an order setting aside a sale, ainl not a suit to 
contest tlu' validity «>f such an order; and that tho 
order setting aside the sale in this case being ultra 
tiires, the auctii>n-pnrchas<*r was entitled to the relief 
bk> claimed. Diwan Singh r. Hhakat Singh 

[I. L. R.. 3 AU., 206 

239. Civil Procedure 

Codf\ 1R7?, w. if 11, if UK — Suit to have execution 
«a/c, after bang set as(de,coHfrmed, — Held (Ulp- 


BIGHT OF SUIT — continued, 

55. SALE IN EXECUTION OP DECREE 

— continued. 

Suit to confirm Bale—continned. 

FIELD, J., dissenting) that a suit by the purchaser at 
a sale of immoveable projierty in execution of a decree, 
which lias been set aside under seiitions 311 and 3J2 
of Act X of 1877, to have sueli sale coiitinned, on the 
ground that there w'as no irregularity iu the publica- 
tion or coiiduet thereof, is not barred by the last 
clause of section 312, nr by the last clause of section 
588, but is uiaiutaLnablo. Aztm-ttd-din v, Raldeo 
[I. U. B., 3 AIL, 554 

240. Civil Procedure 

Code, IS59, ss. 2i)6, 257. — Sale in execution. — Order 
of attachment and sale notifications not signed by 

j Judge hut by Mnnsarim. — Sale, set aside. — Piquitahle 
e.'iloppcL — On the 2lst August 187b certain immove- 
able propi'rty belonging to M. xas put up for sale 
and was piirc.based by R. On the 20tb A])ril 1877 
such sale was set aside under section 25b of Aet Vlll 
of I8r»9, on the ground that the order attaching such 
])roperty aiul the notifi(*ations of sale bad not, as re- 
quired by section 222, been signed by tlu‘ Court exe- 
cuting the (leer<‘e, but by the Mnnsarim of the Court. 
On tlie 27th .luue 1877 J/. conveyed such property to 
i/., who ])ureliaH(‘d it bond fide and for value, and 
satisfied the iueumhranees existing thereon. On the 
15th A]n’il 1878 Ji , sulmI //. and M , to have the 
ortler setting aside such sale 8(*t aside, and to have 
Hindi sale confirmed in his favour, on the ground that 
it had been improperly set asiile under section 250 of 
Act VIII of 1859, the judgment-debtor not having 
Ih'cu ])rejudieed by the irregularities in resiMict where- 
of Hueh sale had been set aside. Held^ by Oldfield, 
»/., that although such sale might have been imjn’o- 
perly set aside, yet inasmuch as tln^ order of a.ttach- 
meiit and the notifications of sale could have no legal 
effect, having been signed by the Mnnsarim of tin* 
Court executing the dccrt*e, and not by tin* Court, 
required by section 222 of Act Vlll of 1859; and iu- 
asinncli us it would be iiieiinitable, after the incum- 
hrances on such property had been satisfied and tin; 
state of things changed, to allow R , after standing hy 
for a year, and permitting dealings with tin* property 
to come in and take advantagi* of the change of eir- 
enmstances, and obtain a property become mindi more 
valnablo at tho price he originally offered, It. ought 
not to obtain the relief whieh lie sought. Held by 
i Straight, that the fact that the Court executing 
the decree had not signed the order of attachment and 
the notifications of sale vitiaUal the proceedings in 
execution ah initio, and ri'iiderod the sale which JK. 
desired to have confirmed void, and Rismit therefore 
failed, and had jiroperly lieen dismissed. Ram Dial 
V . Mahtah SihGU . . I. L. R,, 3 AIL, 701 

241, Civil Procedur 

1 Code, .ss. 2i4, 27S, 2R3.-—Suii to confirm sale after 
j if set aside.-^Persoti not party to proceedings . — 
Specific Uetief Act, s. 42. — jlf,, in whose name pro- 
j perty had been purchased at an execution sale which 
! vva.s iinpro]>erly set aside, brought a suit to have the 
: order setting aside the sale reversed and the sale con- 
j firmed in her favour, and for a declaration that the 



( B275 ) 


DIGEST OF CASES. 


( 5276 ) 


EIGHT OF SUIT— ron^'nwed. 

. 65. SALE IN EXECUTION OP DECUKE 

— coniinued. 

Suit ^ to confirm Siile — conlimicd, 

property was not liable to be solil iu exeeution of a 
4leen‘e of tbc <1oiVii(lHiits apiinst tbinl persons, uinler 
whieh it liad been altaeh(‘»l and advi'vtised for sale. 
Held that snc.b a suit eonhl only be maintained under 
section 42 of tlie Speeitie Iteliei’ Act (I|of 1877). but 
that section 214 of the Civil Procedure Code i ndicated 
the intention of the Lepshiturc that such questions 
should be dotennim‘d in the execution ilepartment, 
and, reading together the provisions of sections 244, 
278, and 2tS3 of the Co<le, the suit was premature and 
therefore not maintainable. Man Kuau v. 'I'aka 
SiNGii .... I, L. B., 7 All., 683 

242. Suit for declaration of right 

to ha ve property sold in execution. — Re/nwri 
of l>epiitt) Col lector to sell in extuniiion of decree of 
Jievenur Court. — Cause of avhon, — Where a Oejnity 
Collector refuses to sell a certain property iu execu- 
tion of tilt' decree of a Revemn* Court, and the ap- 
l>lieant fails to bring a siiil within the jiroper time 
for a declaration of l>is right to Inivc the pro}H*rty j 
sold, be cannot procure to himself more time by mak- 
ing a sec»)nd ajiplicjdion to the Deputy (^dleeiov for | 

mtion and having tlu' ridiiSMl repeated, A suit »<* 
brought cannot lia\e its form changed and be treated 
as a suit to establisb the lien which the jilaintiff ob- 
tained on tile property, and to bring the same to sale 
for discharge of tliat lien. llUGiiooNrNonN SiNiai 
«. Goi'AL Chun I) (biowDintY . 20 W. B., 17 

RroiiooNiJNurN StNGir n. CrciniANi? 

( 20 W. B„ 16 

243. Suit by purchaser at exe- 

cution sale to sue for partition. — Cert!fu:ate 
of ' J(e(/isir(fr. — Convcf/ance . — i/cc/am- 

fion of y'itfhi to share . — Rules of Courts 4 Jo, 4HJ. — 
Tin* position of a ]mrcham‘r at a sale in execution of 
a decree of the High Court after he Inis obtained a 
'crtificatc from the Registrar under Rule 415 of the 
Rules of Court, is that of a person clothed with i 
right to a conveyance in virtue of a contract; he does 
not hold, save as regards the parties to the contract 
of sale, the position of an owner. When the sale is 
confirmed, the purchaser is entitled to a conveyaiu'e, 
and until lie olitairis a conveyance the jirojierfcy in 
the (‘Stale pnr(diased does not, having regard to Rule 
431. pass to him so as to give him riglits as against 
parties not bound by the decree under wliich tin? sale 
took place. All that passes to him as against the 
defendant in that suit is an equitable estate? and a 
right to a conveyance of the property. And, there- 
fore, as the estate in the pronerty ])urchased has* not 
pass(*d, the purchaser is not entit.lf'd to maintain a 
suit for partition. In such a suit he could not on ^ 
partition give a good conveyance to the parties in- i 
ferestod in tin; estate*, nor would he Iu* entitled to a j 
declaration of his share in the ]»roperLy. JOUUR ; 

. KuOOBliA V. TaEANKISTO DBB i 

[I. Ii. B., 10 Calc., 262 | 

I 

Suit for refund of proceeds j 
of sale paid to wrong party. — Civil Procedure i 


BIGHT OF SUIT-coa 

65. SALK IN EXKCIJTION OF DKCREE 
— continued. 

Suit for refund of proceeds of sale paid 
to wrong -pHriy— conf in Htd. 

Code, ISioO, s. 270 . — No suit, lay for a refund 
of the proeec'ds of sale ivalisi'd in (‘veolition of a 
decree, paid to a wrong party by orch*r of a com- 
jK?lent Court under section 27*), Act VHl of 1859 
{dtssenfienfr, Lkvinob, J.). Htnu^n (hiVNUBH SlU- 
CAB V. AZIMOODDKKN SllAUA . W. B., F. B., 180 

60. SHIP, SALK OF- 

246 . Suit for declaration of title 

against foreign creditor.— No /c % Frenah Court 
of ship pledged to secure payment of debt. — Claim 
bg pledgee to proceeds of sale. — 3f. pledged his shij) 
in August. 1878 t.o C. as .s(*c>irity fora hond-deht of 
R1,5()G, re])ayabU‘ hy twi) iiiHtfilments in F(?hruary 
and .\ugusi 1875). sei/,<‘d tin* ship in French ter- 
ritory for a (h*l)t due to iiini hy A/., and the Fnujch 
Court sold tin* ship. C. made a cbiim ou the piweeds 
of tin* sale in tlu' liands of tlie (,\)urt in l>e(!cml)cr 
1878. Tlu* French (,’ourt re(]uired (\ to prodti(*o 
copy of an Knglisb (^>^rt^s judgment acknowledging 
and sancliuning C ’,y claim against M. C. sued N. to 
obtain a declaration of his rigid, to recoviM* tin* amount 
line by M. on the bond. Hebi that vibetbc.r or not hi» 
rum was destroyed by the Hale of the ship in French 
territory, C. was not md.ithul to any of the proc.cedsof 
the sale, either at tin* date of the sab* or of his elaini 
in the French Court, and tin* ch'uiul by«N. of C.*s 
rigid, to any of the proceeds of tin* salt* guvt? C, no 
caust? of action. CiirniAMUAEA v. MuTirAVA 

[I. Ii. B., 5 Mad., 830 

240. Suit by owners for sum 

I realised by sale of ship. —Abandonment of French 
! ship to French Consul. — Principal and. agent. — The 
j Captain of the French ship C., wliicli liad be»‘n wrec.k- 
I (*d, abandoned her to tlie Fr(‘nch CJonsul for the beiutiit 
I of all (‘oncerned. I'he owners assenti'd to this ar- 
rangein(*nt, but. aftimwurds sued tlic (’onsuJ, as their 
agent, for tlu* sum realis'd by the sahi of the ship. 
Held that when the owners of a foreign «}»ip abandon 
her to their Consul for tlu? benelit of jill coiiccirnod, 
tlujy cannot aftmuvards huc* liim as tlnnr 
JJembfe, — That the oivners of a foreign ship, when 
abandoning to tlu>ir (^nisul, cannot legally enter Into 
I a private; agreement with Inm with re.ferciKje to the 
funds realis(?d by tlie sale of tlie ship. Rqheet f. 

I JA(^(r£Ul&l: . . Bourke, O. O., 112 

67. SUnSCRIPTICN To (HIARITABLE 
INSTITCTION. 

247 . Suit by secretary of cha- 

ritable institution against subscriber. — 

Liabthfg of subueri her s to charitable institution.--- 
The ext(‘nt of a subscril tir’s obligation must depend 
upon th(! nature of the partieular charity or other 
object for wdiich the »ub«(*ription is given, and, in 
some caM(»«, npoii what the Rubscriber «aid or did w hen 
he agreed to subscribe. Whether (assum* 
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BIGHT OP SUIT-oon«««e(l. 

67. SUBSCRIPTION TO CHARITABLE 
INSTITUTION— 

Suit by secretary of charitable institu- 
tion against subscriber— 

ing tho liability of a Bubscrlbcr for unpaid subscrip- 
tions) the secretary of a charitable institution, with j 
the consent of the committee of management, is eii- i 
titled to sue a subscriber for the amount of his con- 1 
tribution. In the nla-TTEU op Kedau Nath Mit- | 
TEB t . Alisab Uohoman . 10 C. L. R., 197 | 


68. TOUTS. 

249 , Suit for tort amounting to 

felony. — Cawe of action , — Proof of previous con- 
motion in Criminal, Covri.-— Whore a jxTHon brings a 
suit alleging a sttite of facts which amount to felony, 
ho must show tliat ho has done his best to procure a 
conviction on the criminal charge before tlie Civil 
Court will onteriain such a suit, CooNAMiTHi v. 
Sabno Kaub . 2 Ind. Jur., N. S., 187 

249. Suit in respect of tort— 

Taking away and detaining property. — Remedy hy 
Htil action. — hi a casc^ where a person took away a 
cow out of another's field and wrongfully detained it, 
pretondirig that he puriihasixl it at an auction-sale in 
oxocutiou of a decree, it was held th(',r(5 was a remedy 
by civil action. The plaintiff was not bound to in- 
stitute criminal proceedings in the first instance, and 
the Civil Court was bound to take cognisance of 
the suit und(‘r section 1 of the Code of Civil Pro- 
cedure of 3859. SuAMA CuiTUN Bosk d. Bhola 
Nath Dctt , . .6 W. R., Civ. Ref., 9 

260. Suit for damages for abuse. 

•^Failure to take enminaf prorcedinos. — The failure 
of an injured party to institute criminal proceed- 
ings does not deprive him of his right U) bring a 
suit in the Civil Court to recover damages for abuse. 

Mookbujee V. Komul Kitrmokae 

[ieW.R.,83 , 

261. Suit for property (or its 

value) attached before judgment and made 
away with. — Failure to institute criminal proceed- 
fji^« — A suit, will lie for the recovery, or for the value, 
of property attached under section 81, Act VIII of . 
1859, and nfterwanls maile away with b}' the defend- 
ants in collusion w'ith the attaching officer, without a | 
criminal prosecution being previously instituted ! 
against them. Choitunno Pabamaniok v. Zumkk- 
BOODDEE 8UA1BU ... 18 W. R., 27 

262. ■' Suit for tort not oom- 

>OUndable. — Merger of tort in felony. — Law ap- 
dicahle to Hindus and Mahomed ans. — Fnglish law. 
--Riffhf to bring civil suit before prosecuting for 
offence . — Within the original jurisdiction of the 
iigh Court of Madras, a Hindu or Mahomedan 
whose civil rights have been infringed by an act 
is also a non-com poundable offence is not 
bound to prosecute the offender before maintaining 1 
hit civil action, nor U his right to prosecute his ! 


RIGHT OP STJlT^continued, 

68. TORTS — continued. » 

Suit for tort not compoundable 

action suspended until the offender is brought to 
justice. Abdul Kawdeb v. Muhammad Meba 

[I. I-. R., 4 Mad., 410 

253.* Suit to recover damages 

for detention of goods. — Dismissal of criminal 
charge for taking same goods. — The circumstance 
that the plaintiff preferred a criminal charge against 
the defendant for the taking of his goods, which 
charge was dismissed, does not prevent the plaintiff 
from afterwards suing in the Civil Court to recover 
damages for the taking or detention of the goods, 
notwithstanding the Criminal (\)urt may have juris- 
diction upon a conviction to impose a fine and 
award it to the protector as compensation. Roopa 
Bewa V. Ramcoomae Sandtal 

[Marsh, 248 : 2 Hay, 13 

Adbam ». Huebuilub . . 2 3Sr. W., 58 

264. Suit for fine realised after 

imprisonment in default of payment.— Tw- 

prisonmenl. — Fine. — An accused jiersou was punish- 
ed by tho Magistrate both with imprisonment and fine, 
and was sentenced in default of payment of fine to a 
further imprisonment. After the accused had under- 
gone both the principal punishment and additional 
imprisonment, he was released, and the fine realised 
from him, — Held that a suit by him to recover the 
amount of the fine was not maintainable; the addi- 
tional imprisonment not bcAng in lieu of the fine, 
but as a punishment for non-payment of it. Man- 
OQLLAH V. Gunbs . . .3 Agra, 390 

69. WITNESS, SUIT FOR EXPENSES OP— 

255. Cause of aotion,-— Witness 

in civil case. — No suit w'ill lie for the expenses of 
a witness. De saban v. Hueish Chun;)ek Biswas 

[5 W. R., S. C. C. Ref., 6 

RIGHT OF WAY. 

See Acquiescence. 

[1 B. It. R., A. C., 213 

See Estoppel — Estoppel by Judgment. 

• [I. L. R., 4 Calc., 692 

See Injunction — Special ('a.ses — Ob- 
sTEucTioN to Rights ok Uiioprety — 
Right op Way . 9 B. Ij. R., 328 
[I. Ii. R., 10 Bom., 390 
See Land Acquisition Act. 1870, ss. 16 
and 17 3W. R.,27 

[0 B. L. R., Ap., 47 : 14 W. R., Cr., 72 

See Possession, Oudee op Criminal . 
Court as to— Disputes as to Right 
op Way, Water, Ao. 

[I. L. R., 6 Calc., 194 

1. Ij. R., 4 Mad., 121 
I. 1m. R., 7 Mad.. 49 
14 W. R., Cr., 28 
See Cases under Prescription— Ease- 
MEMTS— Bight op Wat. 
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PIGHT OP WAY-con/iHtiec?. 

1. Creation of right of way.— 

User , — Adverse possess ion, — A right of way uecd 
not I ave its origin in an express grant, but may be 
established by continued user for a certain period 
constituting adverse possession. Ram GtJKOA Doss 
V. Gobinb Chuni>kk Doss . 16 W. B., 284 

2. User. — Cusfotn . — 

Proof of right of wag, — A right of way may be created 
either by grant or by imincmorittl custon or by 
necc^ssity, and it is iieceHsary for a party seeking to 
establisli a right of this kind to prove its existence, 
and that it is ancient and has l)eeu exercised with- 
out interruption. The determination of the existence 
of the right is a question depending on the evidence 
in each case, the right being inf(*rred from the evi- 
dence. iMAMBUNDEB BEQUM V, SheO DyAL HaM 

[14 W. B., 199 

Savalqiapa Vibbasapa V, Basvanapa Basapa 

[10 Bom., 399 

Proof of well-established and fixed user will be 
sufficient, Bhugwan Chundeb Cijowjdhby v. 
Khosal 7 W. B., 271 

8, User, — Prescript 

tire right. — Proof of right of wag. — In order to 
establish a right of way, the pei'Hon claiming must 
prove uninterrupted user fora certain length of time, 
and if his right is interrupted must go into Court at 
once. No length of time can give a party such a 
right as destroys all the ordinary uses of the servient 
property, — a general right to the promiscuous use 
of a whole property for the purpose of driving cattle 
over it. JoY DooitOA DosaiA r, Jitgqubnath 
Roy 16 W. B., 295 

Ubeba Lall Koobb v. Pubmbssub Koobb 

[16 W. B., 401 

4, User, — Presump- 

tion from long user , — Queerer — Ought a Court to 
infer from user alone that a right of way has been 
conferred by the owner of the land upon the person 
exercising the user, unless that user has extended 
over a period as long as that which the law avouUI 
allow to the owner for bringing an action of eject- 
ment if absolutely excluded from possession ? Mo- 
HIM Chundbb Chuckbebutty V. Chcndek Chubn 
Ooouo 10 W. B., 462 

6. — User. — Actual user 

within two gears. -^Ltmitaiion Act 1 1871, s. 27. — In a 
suit to establUli a riglit of way, it is not sufficient for 

plaintiff to prove user for twenty years, which 
ended more than tw'o years next before the institu- 
tion of the suit; he must show exercise of the right 
by actual user within such period of two years. 
Gofse Chakd Sbtia v. Bhoobun Mohun Sen 

[23 W. B., 401 

0, — Sufferance. — A 

.right of way by sufferance over another’s land cannot 
create a permanent right, Ahhootosh Chuckeb- 
BUTTY V. fEETOO HoLBAB . W, B., 1864, 298 

Futteh Alt v. Asoub Ali . 17 W. B., 11 


BIGHT OP WAY.-Creation of right of 

— continued, 

7, Permitting cattle 

to pass over ground between village and public road. 
— The owner of a piece of land between a village and 
the public road, who allows his neighbour’s cows tA) 
pass over it on the w'ay to pasture, does not thereby 
create a right of easement over the land so as to 
deprive it of all value by rendering its cultivation 
impossible. Goobouchxtbn Qoon v. GungagObinb 
Cbattbbjbb .... 8 W. B., 269 

8. User, — ISvidence 

of right of wag. — User during previous ownership is 
no evidencer of a right of way which relates to the 
land of another. Obuoy Cuukn Duty v. Nobin 
Chunsbb Dutt . . .10 W. B., 298 

0, f/ser.— The find- 

ing that a right of way had been **fonnerly” exer- 
cised is not a sufficient finding to indicate the length 
of time for wdiich the right had been exercised, and 
is therefore insufficient to prove a right of user. 
KeISHNA ChaNDEA CHUCKKItnUTTY V, Kbishwa 
Chandka Banik • . 3 B. L. B., A. C., 211 

S. C. Keisto (Jhbnbbb Ciiucjcbbbutty a. Kbirto 
Chdnbbb Bubnick . . 12 W. B., 70 

10, Claim of right of 

wag under contract, — A party who claims, under 
a contract, the n'opening of a way, is not re<iuirod by 
Act IX of 1871, section 27, to prove user for twenty 
years. Kallabam Davu v, Jogoub Kirhork Sub- 
MAH 23 W. B., 290 

11, Use limited to 

season of gear. — A right of way may be created by 
use continued for many successive yt'ars, even tliougii 
the use is limited to one particular season of the year 
alone. Ogmub Shah v. Kumzab Ali 

[10 W. B., 80 S 

12, — Pathway over 

waste land. — Discontinuance during rainy season.^ 
A right of user ov(;r a pathway may be established 
notwithstanding that the i)ath passes over waste 
land. A temporary inf/<‘rruption, such as during the 
rainy season, cannot affect a right of user, Maho- 
med Ansdb V. Sbfatoollau . 22 W. B., 840 

13 , User. — Pasement 

---£xiBtence of other access to road. — Time and user 
create a right of easement over the })roperty of 
others. A.*s right of way over B *s homestead in not 
iffected by the fact of there being arnythcr pathway 
by which access to the main road may he obtained by 
A. Sham Bag deb v. Fhkebb Chand Baqdbs 

[6 W. B .,222 

14 , — Right of user , — 

Existence of other access to premises.-- A plaintiff’a 
right of uwu* of a pathway to certain promises cannot 
be affectefl by the existence of another path by which 
he may obtain access to the same premises. Mo- 

i KOOKDOHAIH BhADOOBY V, SjWB CnUBDBA BHA- 

DOOBY . . . . 22 W. B., 802 
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EIGHT OF WAY.-Oreatioii of right of 

•wny^coniinued. 

15. — ^(uiemenL — LU 

mitaiion Act (XV of 1877), **26 . — V»er cut of right. 
^PrcBoriptiiDe righL’^Vor tlio purpose of acquiring 
a rlglit of way or other easement under section 
26 of the Limitation Act, it is not necessary that 
the enjoyment of the easement should be known 
to the servient owner. In this respect there is a 
difference between the acquisition of such rijrlits 
under that l^ct and their acquisiticjn under the Eng« 
Ush Prescription Act. Abzak o. Hakhal Cuukdkii 
Hot CHownaBY . I. Xj. R.» 10 Calc., 214 

10 , I Veer of twenty 

yearn to nuppori servitude. — Xwtent and mode of 
user. ^Calcutta Municipal Act {Beng. Act IV of 
187$). — As establishing his right of way over the 
defendant’s passage, the plaint iff relied upon a ascr 
of it, several times in the year, for twenty years 
prior to the defendant’s interruption of it, by mebters 
for the purpose of removing the contents of a cess- 
pool ctmnectod with a ])rivy belonging to the ])lain- 
tiffs* house. Tlu^ facts itulicated by way of limit to 
the user of the passage only showed that it must he 
a reasonable user for the ai)uvc purpose. There was 
no agreement 8[)ecifying times or oc.casions of access, 
and the inference was that if the plaintiffH had 
thought lit to use the passage more frecjueiitly than 
they did, they wore at lihm'ty to d(» so. In and after 
1876, instead of the plaintiffs* mchtera, tliose (unployed 
by the Munieipality came and went u])()nthe passage, 
not at distant ititervals, hut daily, the plaintiffs under 
hye-laws, in conformily with Hengal Act IV of 1876, 
being bound to give tlnun access, and the system 
being to clean the place daily. Behi that the alM)v<' 
was neither a discontinuance by the plainiilTs of 
their user nor an aggravation of the servitude. Also 
that, although a servitude gained for one purjxwe 
carmot he used for another, the purposes before mid 
after 1876 being identical, the user proved prior 
to that year supported a right in the plaintiffs to use 
the passage for giving access to the seiwants of the 
Mutiicipality for the above purpose, at reasonable 
and convenient times. Jadvlal Mullick v. (Iopai,- 
OHANJDBA Mukkiui . I. Ii. B., 13 Calc., 136 

S, C. JUBOO LaLB MuLLICK t’. (SOPAUL Cnr?ia)KB 
Mookbbjbb . . . Ik E., 13 1. A., 77 

AiHnning the decision of the High Court, Calcutta, 
which held that where a right of way for a particular 
purpose is proved to have existed for upwards of twenty 
years, the Court is not liound to coafine the right 
to the precise number of times in the year that it has 
exercised, but may constnie it as a right to use 
tho road at all convenient times for the }>articuhir 
pUTpOiM\ OoPAI. ChUNBKB M 0 KBB;rEB V. Jfbboo 
LAIiB Mublick 

[I. U R., 9 Calo., 778: 18 C. Ii. B„ 146 

Proof of right of way.— • 

’-Parficuiar route. — In a suit for declaration 
of a right of w^ay over the land of another, the plain- 
tiff must prove the jiarticular line over which he 
ohiims the right. Mere proof of a right to j^ass over 
the land without proving the particnlar route will 


EIGHT OF WAY.— Proof of right of way 

— continued. 

not entitle a plaintiff to a decree. Babhanath 
SUGBACHABJI V. BaIBONATH SkAL 

[3 E. Ii. E., Ap., 118 

10 . Hature of right of way. — 

A right of way is ordinarily a right of passing, and 
not a general right to pass from one point to another 
point. Goluck Chunbeb Chowbhbt V, Taeinem 
Chukn Chpcbeebbtty . . 4 W. B., 49 

19 . Mode of exercising right of 

way. — Indirect way, — If a person has a right of 
way from one place to another over a particular line, 
he cannot be compelled to use a different and sub- 
stituted way. But where the right is simply to pass 
from one point to another, the party desiring to 
exercise the right cannot claim to pass in a particular 
tortuous and indirect course between the two points. 
Hamib Hossein V. Geevain . 15 W. B,, 496 

20. Eight acquired by pur- 

chaser of house. — Tho purchaser of a house 
acquires the right to the use of a way to a road which 
has been enjoyed with the house by the vendor, if it is 
not merely a right to a way of necessity, but a parti- 
cular right over a defined path. Ntteeen Chunbbe 
BbIiLUB V. KhoOBUN CUTTNBKB MlTNBTTTi 

[16 W. E., 526 

21 . General right of way.--Right 

of thoroughfare for processions . — A general right of 
thoroughfare inehules a riglit of way for marriage or 
other })roc(‘8sioii8 of the like nature, unless at the 
time of the first inception of tho right it was 
restricted to a right of passage and such processions 
were interdicted. Kaj Manick Sinoii r. Uitttctn 
Maniok Bosk .... 16 W. R., 46 

22. Bight to carri^ 

marriage and funeral processions . — A general right 
of way was ht‘ld under the circumstances to include 
a right to carry marriage and funeral processions. 
Lokbnath Gossamke V. Monmouttn Gossamee 

[20 W. E., 293 

28. — Eight to freedom from 

obstruction — Ownership of soil, — A person wh(» 
has a right of way cannot claim anything more- than 
that the reasonable exercise of his right shall not be 
obstructed. It is only ownership of the land that 
carries with it the ownorshi)) of every thing 
usgue ad caelum. Toolseemoney Debee v. Jogesh 
Chbnbke Suaha . . . 1 C. Ii. R., 425 

24, Road used only by partb- 

cular section of community.— way.— 
Where there is a road the jiriviloge of using which 
is enjoyed only by one I’articular section of a com- 
munity, the road is not a public one. Shak Soob- 
BBIl BHUTTACHABJBE V. MONEE 11 AM DosS 

LSio w . jtx., 283 

26, Continuous user, — Disconti-. 

nuance. — Limit at ion. --A rigid of way over the land 
of another must be kept up by constant use. HuEi- 
BA8 Nanbi V. Jabukath Dutt 

[6 R L. K, Ap, 66 : 14 W. E, 76 
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BIGHT OP WAY — continued, 

26. Obstruction, to right of way. 

— £/ifer.— Suit by members of a joint family to 
enforce their right to a pathway through a door 
(which had been blocked up) leading to a joint tha- 
koorbari. Held that this was not a case in which 
the plaintiffs claimed the right of user, but only 
cornpluined of the obstruction of a passjige beUmging 
to theuj jointly with the def^mdants, and that the 
Mon.iiscr for some years by the plaintiffs was not an 
abandonment of their right. CHnKDKJi K4NT 
CflOWDHBY V, NUKD LaLL CUOWPHUY 

[16 W. R., 277 

27, Substitution of new way 

for old one, — Non-user» — Abandonment of rijjkt , — 
Where a now' way is Hubstituted fur an old one with 
the consent of the i)er8()n entitled, and the non-user 
of the original way is accompanied by acts wdiich 
warrant tlic Court in inferring an intention to release, 
the right of resumption is lost.: the non-user need 
not extend over any detined period. TUj Ukhaukjj 
Roy V, Taka TEKaHAP Hoy . 20 W. R., 188 

28. Loss ofrightof way.— 

quishnenf of right in land. — I'he relinquishment of 
all rights and interests in land exoluiuged docs not 
necessarily involve loss of right of way over the laud. 
Kaleb Kishokk Hoy v . Dekn Dyal Skin 

[4 W. R., 83 

29, Closing right of way.-— 

etiiution of another ivag.-~T\\o owner of the land 
over which there is right of w'ay by an ancient path- 
way (iHTinot, without the consent of the parties en- 
titled to tlui right, buhstitui e another path and shut 
up the aucient pathw'ay. Tajunkkchukn Cuuck- 
EKliUTTY t’. TaUINKKCJIUKN CHl CikEKBUTTY 

[1 Ind. Jur., H. 8., 6 

RIGHT TO APPEAR. 

See Apvocate , 5 B. L. R., Ap., 70 
[14 B, L. R., Ap., 12 
13 W. B., 60 
23 W. B., Cr., 14 

See CoHNSEL . 6 B. L. R., Ap., 70 I 

[9B.L. B.,417 ' 
1. L. R., 1 Bom., 64 

See Cases unpkb Pleapek- 

MENT AND Ari'EAEANCE. 

RIGHT TO BEGIN. 

L General rule.— The rule is that 

the party holding the aftirmutive has the right to 
begin at the hearing before the High Couid. iiAPL- 
HOHUN Mullick t’. Fbaky Chand Mittha 

[1 Ind. Jur., N. S., 888 

2, Practice.— under Civil 

Procedure Code^ 1659 , — It was held under the Civil 
Procedure Code of 1S59 that the Common Law ijrac- 
tice in resjject of the right to begin ought to i»re. 
vail in cases under that Act, that pnicLice having 
bceu followed up to tlmt time, and the Procedure 
Code making no distinction between suits in the na- 
ture of Common Law actions and those in the nature 


RIGHT TO BEGIN.— Praotice-waisW. 

of equity suits. IlUNGUNMONEY BOSSKB V* BSUO 
Lall Day Oor., 26 

3 . ^ Small Cause Court refbr* 

enoes. — The right to begin in Simdl Cause Court re- 
ferences is geiiorally allowed to the plaintiff, hut in one 
case the counsel for the defendant was allow'od to begin 
where the judgtneut of the Small (Jause (\>urt was in 
favour of the plaintiff. Haiian (’uandra Mookeb- 
JEB V. Nundogopal Mtjttt Lall 

[13 B. L. R., 142 : 22 W. B„ 71 

The right to begin is now specially provided for by 
section 179 of the Civil Procedure Code, 18H2. 

4 , Civil Procedure Code, 1877, 

S. 179.— (Sait /or megne proJits. — JiUrden ojf proof , 
— It cannot be laid down as a general proposition 
controlling the provisions of section 179 of thft(Jo<le, 
of Civil l*rocc(lure, that in a suit for mesne profits 
against persons who have been in j) 088 eHsion of the land 
in re8})ect of which the mesne profits artJ claimed, and 
who have been shown to have no title, that the 
burden of proof is upon the dcfimdaiits. KkiekKA 
Mohdn Baibak V, Kunj Behaby Baihae 

[9 O. L.R..1 

6 . Suit for partition, 

— Nucleus of joint property. — 1 u a suit for i)artition of 
certain projMTly and tnuling husinesses, the defend- 
ants, who resisted the suit, udmitU‘d a nucleus of joint 
property, and clainuid the right to begin, on the 
ground that the onus was on them to jivovt^. that the 
whole property iiud the trading businesses were not 
joint. Held that unless the defendants admitted 
all the allegations, or ail the material allegntions, the 
])laintiff was entitled to begin. Aghoue Nai’H 
NeOUY «, PllKM. CllAND NeOGY . 7 C, L, Bp, 274 

Appeal. — Ohjec'^ 

lion that no appeal lay. — When*, an ai>poal liaving 
been filed, the respondent objected that no appeal lay, 
and by ngruement of the parties thecasi* was set down 
for tne agreement of this preliminary point, — Held 
that the appel lant had the right to hi‘gin, Rvetoujx 
Bgbjobji V, KessoWJI Naiic 

[1. L. B., 8 Bom., 287 

7 , Criminal case.— — 

Practice . — lleference to High Court under e. 4B4t 
Criminal Procedure Code {Act XXt' of — 

In a reference to the High (’('urt under section 434 
of the* Criminal Procedure Code, where counsel ap- 
peared, and tile reference from tin; Judge impeached 
th(j order of the Magistrate, the Court called on 
counsel to 8up)M>rt the argument. Angeeo v. Oab« 

oiLii . 9 B. L. R., 417 : 18 W, R., Cr., 41 

— ' -..rwf.W MOQf 

Criminal Procedure Code^ 1672.--\vi a case referred 
tf» the High Court under section 203 of the Criminal 
Procedure Code, because the .Sessions Judge differed 
from the verdict of the jury, the High Court held 
that it was for the Government (the appellant), who 
asked for a conviction, to begin and satisfy the Court 
that there was a emc calling niK)n the prisoner for 
an answer. Qcebn u. Ram Chdrn 0mm ^ 

[20 W. Bp, Or., 38 
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EZOHT TO BBGZV.— Criminal ease— com. 

United, 

9. Reference under 

#. 4B4f Criminal Procedure Code, 18S2, — Where, 
on the application of counsel for the prisoner, a ques- 
tion of law has been reserved for the aecisloti of the 
Court under section 434 of the Criminal Procedure 
Code (X of 1882), the prisoner’s counsel has the 
right to begin. Qitsbn-Emfbbss u. Affa Subhana 
Mbhdbb . . 1. Ii. R*, 8 Bom., 200 

RIGHT TO HSU OF WATER. 

See Casbs itiydeb Prebobiftiov — Eabe- 
KBNTS — RiOKT to WaTBB, 

Presumption of right.— i7ssr, 
Pf'oof qf . — No presumptions of law in regard to 
rights of water are known in this country, but proof 
01 ancient reasonable user by particular recognised 
means is sudicient to give the right. Bttnjdhoo 
S ooKOOiiAirr u. Joy Pbobabu Sinoh 

[W.R., 1864, 867 

% Bight to open conduit for 

water.— iiy wry to nexgkhours . — The right to take 
water is governed by established use. No one can 
open a new conduit to take additional water to the 
injury of bis neighbours. Atuub Ali Khan v. 
Sbrukdab Aw Khan . . 4 W. R., 28 

0. — — Right to surplus water of 

^^JL,“^JEa»ement , — (Jeer, — Channel * — A right of 
easement may be acquired in the surplus water of a 
tank bowing through a defined channel, whether 
natural or artificial. Kayapfan v* Virabhadka 

[I. li. R., 7 Mad., 680 

4^ Right to use another’s canal. 

—A person has no right to tap another’s canal and 
abstract tbe water therefrom for his own land, unless 
he has acquired that right by grant or prescriptioiu 
Bun Bauapoob v, Poodusb Hoy 

[W. R., 1864. 819 

5, Riparian proprietor. Bight of. 

^JBunde or emhankmente —A riparian proprietor 
may deal with the stream as freely as with any 
other portion of his land, provided only that he must 
not by so doing sensibly disturb the nstunil condi- 
tion of the stream as it exists wuthin the limits of 
other proprietors, whether above or below, or on the 
onnosite side. MoNOOUB Hossbin o. Kanhya Lai.i» 

[8 W. B., 218 

0, ' '■ Natural waters 

eouree * — The right which a riparian proprietor has, 
under certain restrictions, to the use of the water of a 
natural water-course, has no application to a water- 
course artificially constructed ; and the mere fact of 
riparian proprietorship gives no rights whatever over 
such a stream. BhoofNabain Sikoh v. Kebakut 
Am 6 W. B., 09 

7. — ' — .i M OhetrtteHon io 

Jhw of Uiater,-^Sneroackment , — Tbe plaintiff and 
^defendant were proprietors of land and gardens on 
opposite sides of a creek, which sides were 
tooted by walls. The defendant, the wall on his side 


RIGHT TO USB OP WATER.— Riparian 
proprietor. Right ot^eontmued, 

becoming dilapidated, constmeted a fresh one, alter- 
ing its direction, and encroaching five feet upon the 
bed of the stream. In a suit for possession of land 
by demolishing the said wall, the plaintiff alleged 
that he was entitled to the solum on which it was 
built, that his navigation was obstructed, and that 
there was a danger of his screw-house falling down. 
It appeared, however, that the Government and 
not the plaintiff was the owner of the solum, and 
that the plaintiff neither claimed nor proved that 
he was entitled to tbe flow of the water as it had 
been accustomed to flow, and that that flow was 
seriously and sensibly diverted so as to he an injury 
to his righto. /feW, reversing the decree of the 
High Court, that the plaintiff had failed to show 
cither damnum or injuria, and therefore had no 
right of action. Kali Kishbn TAaoEE v, Jonoo 
Lal Mullick 

[I.. B., 6 I. A., 190 : 6 C. li. B., 97 

8. Proprietor of water-course. 

Right of.— Proof of user hy other per ions. 
proprietor of a pyne has a right to allow or to deny 
the use of water flowing through it to other persons, 
unless they have also a clearly-defined right enabling 
them to control the water and convert it to their 
own use,~-a right clearly found to have originated in 
some grant or valid contract, or to have been exer- 
cised for so long a period that such title may he pre- 
sumed. INLUBJKET KoOBB V. LUCHMSR KOOBB 

[14 W. R., 849 

9. Right to discharge water on 

to another’s land on lower level.— Drainage. 
— There is no reason why the proprietor of land on 
a higher level should not for the purpose of keeping 
his land drained, claim a right to have the water 
which falls thereon run off over adjoining land on a 
lower level. Kofil Foobeb e. Manic y Sauoo 

[20 W, B.. 287 

10 . JRasemeni.^Nm^ 

hankmenf. — Drainage. — Right to drainage of eur* 

j plus surface water through natural water-course . — 

I The right of the owner of high lands to drain off its 
j surplus surface water through the adjacent lower 
grounds is incident to the ownership of land in this 
country. Where the defendants had erected a dam 
across a natural water-course which was found to 
interfere wdth the natural drainage of the surplus 
raiu* water of the adjacent lands of the plaintiffs, 
and wliere the lower Court had ordered that the dam 
be altogether removed, — Held that the Court w^as 
wrong in taking it for granted that the plaintiffs 
were entitled to have ^ the whole dam removed, but 
should have inquired how far the erection of the 
dam interfered with the plaintiff’s right. Abbul 
Habiu e. Gunbbh Dutt 

[I. Ii. R., 12 Calc., 823 
IL — Obstruction to Row of 

water.— Prsafi on of bund to stop flow of water „ 
— Where water flows in its natural course from some- 
where outside AJs land, through it, and onwards to 
other people’s land, A. is not entitled to stop the 
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BiaHT TO USB OF WATBB.-Ob»truo- 
tion to flow of WBX«r^continu€d, 
flow by an embankment across it, unless be can 
make out some special right to do so. Such coarse 
is a part of the natural condition of the land, and 
the flow of the water over it, when it occurs, is a 
natural incident. Chuheoo SiNon n. Mulltoe 
Khtrut Ahhbd ... 18 W. R.» 626 

12, — — Claim to erect 

bund cutting off water from neighbouring landt . — 
A party claiming to erect a bund in a natural flowing 
river, so as entirely to cut off the water from another 
party, is bound to prove that he has acquired the legal 
right to do so by user. Hberanukd Sahoo v. Khu- 
BSEBOON168A . 15W.B.,616 

13 , Deprivation of right to a 

rise of water, by breaking bund.— C/aim to 
repair bund, — Deprivation of the right to a rise of 
water is an injury, and a claim to repair a bund for 
the purpose of securing such right is not answered 
by the tender of another bund quite as good. Shun- 
£uu Sahoo o. Gubbhoo Sahoo . 15 W. B., 216 

14 , Infringement of right to 

water.— to remove obstruction and for dam- 
ages, — Cause of In a suit to compel defend- 

ant to remove an embankment recently constructed 
on his own land, on the allegation that it infringed 
plaintiff’s right of irrigation by a certain channel, 
where it was found that the embankment lu question 
was no manner of obstruction to the water-course by 
that channel, — Held that, to entitle plaintiff to a de- 
cree, there must have been some actual infringement 
of his right by the defendant, and not merely some 
act whereby, as it were, that right was denied ot 
questioned. Shaha Chitbn Cuattbbjeb n. Boipo- 
BATH Babsbjbb . . . .11 W. R., 2 

16« Cause of action, 

—In order to maintain an aettion uj)on an infringe- 
ment of a right (as where an obstruction is made to 
a natural flow of water), it is not necessary to show 
that there lias been any subsequent injury consequent 
on such infringement. JlAM Chand Chcjokebbut- 
TY V, Nvhdiab Chabp Ghosb . 23 W. B., 230 

13, Water from tank, 

— Onus prohandi. — Where a plaintiff alleged that, 
8ub8e(]uent to his purchase of a tank, at a period spe- 
cifled, defendants had commenced to take water from 
it and had opened a channel for the discharge of the 
water, — Meld that the onus lay on the plaintiff to 
prove the assertion on the part of the defendants of 
any new right. Bungshee Dhub Thakoob v, 
Khettdbmobbb Dkbia . . 11 W. B., 16 

17, — - Jlight to raise 

embankment to diminish flow of water into reservoir, 
— Where parties by agreement in a butwarra re- 
stricted their rights hy the condition that one of their 
number was to have full use of the water in a reser- 
voir, the others were held not to be at liberty to set 
up, even on their own lands, an embankment round 
the reservoir so as to diminish materially the flow of 
water into it. Gobb Sahot Siegh s. Sheo Bahot 
S iEGH 16 W. B., 94 


BIGHT TO USB OF WATER.— XnMttg«- 

ment of right to water— 

18 . Mreetion of 

bund to keep water in rsssrootr,— Water faHing on 
A*s land and collected in a I'eservoir there, used to 
flow on to JB,*s land. Meld that A, had no right to 
the use of the water, and that A. was entitled to erect 
on his own land a bund to prevent the water flowing 
on to B,*s land. Bunsbb Sahoo v, Kalbb Pbb- 
SHAD 13W. B.,414 

18 . - Bight of owner of two pro* 

pertieB. — Dispersion of rain-water, — The owner of 
two properties may conduct through troughs the 
rain-water accumulating on one property over a water- 
course to the other property bt^fore it roaches another 
water-course into which the rain-water, unless divert- 
ed, would naturally flow. liAMBUTTim Nkoobb v. 
Phood Singh . . W. B., 1864, 147 

20. — — — Cessation to make use of 

water. — Revocation of permission. — Whore a party 
who had enjoyed the permissive use of the water of a 
tank does not use it for four years from the date of 
its further excavation, the {permission may he taken 
to be revoked. Gooboo Ohubn Soob v. Sbbb Cbubn 
Ghosb 16 W. B., 308 

21. - Right to discharge rainfall 

over land. — Abandonment of right, — Exposition of 
the right of discharging the rainfall on one’s land 
through a water-course over another’s, and of the 
abandonment of such right. K hbttdb ISTath Ghobb 
V, Pbosunko Ghosb • • • 7 W. B^ 408 

22. — Abandonment of right to 

water. — Construction of new waterway* — Where a 
party suing for the use of a watoiMvay was found to 
have allowed it to be filled up without objection, and 
another of the same description to he constructed, 
which he had used for a year or two, ho was held to 
have abandoned his right of user to the former water* 
way. JUGUTBUNDHOO CHUCHBBBlTTTr V, JUGHT 

Chctndbb Chowdhey . , 12 W. B,^ 619 


RIOTING. 

See Sentence— C rMHDATrvB Sentbnobb. 

[7W.B.,Or..6a 
LD. B., 6 All, 121 
1 W. B., Or., 7 
9 W. B., Or., 5, 83 
I. L. R., 11 Calo., 849 
I. li. R., 12 Calc., 495 
I. Ii. Rh 6 Calc., 718 
I. D. B., 7 All, 29. 414, 767 
See Sentence— Genebal Oases. 

[8 W. R., Cr, 3 
12 W.B, Cr, 73 
See Unlawful Assembly. 

[I. Ii. B, 8 Calo, 573 
1 W. B, Or, 19 
20W.B,Cr,78 
12W.B,75 

1 , Requisites for offence.— Penal 

Code, ss. 4i7, 453.'— Common object , — It is necessaiy 
before persons can he convicted of rioting, Ac., nnder 
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RIOTIIfO.— •BegulsitdB tar offenos— 

nued. 

ieetions 447 and 458 of the Penal Code, to ascertain 
clearly that they have taken such a share in the 
transaction as will bring them within the criminal 
charge ; and it must appear on the evidence that they 
had a common object, which common object they were 
going to carry out by unlawful means. Qurbn 
Gholam Mahombd . . 22 W. R.» Cr,, 17 

2, Sudden qaArreh—AsaemUyfor 

laifffiil purpoae. — If a number of persons assembled 
for any lawful purpose, suddenly quarrel with an in- 
truder without any previous intention or design, they 
do not commit ** riot ** in the legal sense of the word. 
Koobitl Hossbin alias Wahked Jan e. Pabeb- 
Tonwkbbb .... 24 W. R., Or., 26 

3, — Proof of offence.— JPsaaZ Code, 

t. ld$.-^Manager qf indigo factory . — In order to 
convict the manager of an indigo factory under sec- 
tion 166 of the Penal Code, it must be shown hy 
legal evidence (1) that a riot was committed ; (2) that 
the riot, if coniinittod, was committed for the benefit 
of the accused ; and (8) that the accused had reason 
to believe that a riot was likely to bo committed. 
Bbab c. QUBBN-tSMFBESS . 1. Ii. R.| 18 Calo., 

4 , — Penal Code,s. 155, 

•^Zemindar*$ liability . — A zemindar ought not to be 
miwie liable under section 155 of the Penal Code for 
a sudden and unpremeditated riot, which there was no 
reason to infer ho could have anticipated or thought 
likely to litippon, Qxjbbn v, Hurnatu Hoy 

[8 W. R., Or., 64 

6. Penal Code, as, 154, 

157 ,“~“JSinpl(9yfHenl of persons to commit riot or 

hold nnlauifal assembly. — Non,-resident partner . — 
To constitute an offence under section 167 of the 
Penal Code, it must be proved that the accused has 
hired, or cngagwl, or employed other pijrsons for the 
purpose of an unlawful assembly, and it is not suS- 
teient to show that some of the accused’s servants 
have been taken from a district where men have a 
well-known character as lattials, and had been in his 
service some time* before the riot was perpetrated. 
A non-resident imrtner or sharer, who has taken no 
active part in the management of the estate, cannot, 
like a resident sharer, bo convicted under sections 
164 and 165 of the Penal Code. In the matter of 
Kabha Nath Chowphby . 7 C. I#. R., 289 

3 , Armed parties.— 

tats right of defence, — Where both parties are arm- 
ed and preimred to fight, it is immaterial who is the 
first to athick, unless it is shown that that party was 
acting within the legjil limits of the right of private 
defence. In bb Kalbb Bepabbb 

[1 C. I*. R., 621 

7. Oflferiiig obstruction to per- 
sons wrongfully distraining.— Potrsi* of dis- 

frtftaf,— -The law confers (certain conditions being 
first complied with) on landholders and their author- 
iasd agents power to distrain the moveable property of 
^eir tenauhi for the recovery of arrears of rente due 
k$ them. In all euch cases the landholder acts on 


RIOTING. — Offering obstruction to pcf* 
sons wrongfully distraining— 

his own responsibility, and if, in the alleged exercise of 
this power, he attempts to seize the goods of his ten- 
ant when no rent is in arrear, mere obstruction to 
the seizure is not an offence, nor where made hy se- 
veral persons does it constitute rioting. Anonymoxts 

£8 SCad., Ap., 11 

8. Attempting to stop wbat 

rioters thought an illegal procession. — In the 
case of a very serious riot, in order to stop a procession 
which the rioters disapproved of, the rioters were 
acquitted by the Magistrate because he thought they 
might have considered their act justified because the 
procession was illegal by virtue of some orders (which 
did not appear) which might have been eflicacious in 
point of law. Beld that the thinking a thing legal 
which is not so can be no defence to a man who vio- 
lates a rnlc of law ; that there was no evidence that the 
procession was illegal, and that if it were, the accused 
were bound to invoke the aid of the tribunals charged 
with the enforcement of the law. Anonymotts 

[7 Mad., Ap., 86 

9 . Common object.— com- 

ing armed with sticks on purpose to fight. — Affray, 
— Two parties were convicted of rioting. One party 
consisted of not less than five persons, who were all 
found to have been assembled together in the fight 
which took place, and it was also found that they, as 
well as their opponents, came armed with sticks, pre- 
pared to fight, and did fight. Meld that they were 
not iiuproperly convicted of rioting, their common 
object htring to assault their opponents. The other par- 
ty only consisted of four persons. It was not found 
what object they had in common with the first })arty. 
The fight did not occur in a ])ubUc jdacc. Held that 
they were not properly convicted of rioting. Meld, 
also, that had the fight occurred in a public place, it 
might have been beld that the common object of 
both parties was to commit an affray. Queen v. 
Muzhub Hossein . . . 6 N. W., 208 

10. XTnlawfUl assembly.— 

Code, s. J48. — Resisting trespass. — A disturbance 
having been created with reference to the possession 
of certain chur land, the Sessions Judge on appeal 
found that certain persons had unlawfully trespassed 
thereupon, and that the accused had been justified in 
resisting the trespass by force. Inasmuch, however, 
as he considered the accused hatl exceeded their right 
of private defence of their property, he convicted 
them of rioting under section 1 48 of the Penal Code. 
Meld that, on the findings of the Judge, the convic- 
tion could not he supported, inasmuch as on such find- 
ings the persons convictetl were not members of an 
unlawful assembly. In the matter of Kallkb 
Mundlb .... 10 C. li. R., 278 

■' Forcibly getting 

possession of cattle seized for trespass,'^ Pendl 
Code, s. 147.--’Aet III of 1857, s. if .—The pri- 
soners having been part of an assembly of more 
than five persons, whoso common object, as apparent 
from their acts, was, by means of criminal force, to 
recover possession of their cattle seized for trespass 
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(whether properly pounded or not), and who made 
use of such force and took away their cattle, were 
held guilty of rioting, and liable to conviction under 
section 147 of the Penal Code, and not under section 
11, Act 111 of 1857. QrBKiT t>, Bokoo Sheikh 

[W, B., 1864, Or., 21 , 

12. Forcible taking posseBsion 

of wife by husband.— A husband, or those who 
aided him, cannot be convicted of kidnapping for 
taking ,away his own wife, but they are guilty of 
rioting if they take possession of her by force and 
violence and in tbo darkness of night. Queen n. 
Askub .... W. B., 1664, Or,, 12 

13 . Forcible entry on land 

cultivated by trespaBser.— P/ca of ritjht to 
possession^ — Trespass on land. — A plea of right to 
possession is no answer to a charge of rioting by 
making a forcible entry on land cultivated by a tres- 
passer who is in possession and opposes tbo entry. 
Appavu Nayak V. Queen 

[1. li. B., 6 Mad., 246 

14. Bioting armed with deadly 

weapons. — Cu/pahle homicide. — Qrieoous hurt . — 
Persons found guilty of rioting may, if the circum- 
stances warrant it, Ih‘ convicted of the several offences 
of rioting armed with deadly weapons, culpable homi- 
cide, and grievous hurt. Queen v. Hukoobind 

[8 isr. W., 174 

15 . Procedure, — Trial of case of 

affray between opposite faetUms . — In a trial arising 
out of an affray or facstion fight, tbo members of 
each faction should be tried sepatately. The state- 
ments of the members of each faction can then, if 
desired, be taken on solemn affirmation, and be made 
evidence against tbeir opponents; but if they de- 
cline to give evidence, on the ground of implicating 
themselves, they cannot be compelled to do so. 

V. Mahomed Hosbbin 

[1 ISr. W., Ed. 1878, 298 

BIPABIAN PBOPBIBTOBS. 

See Accretion— New Fobmation or Ai- 
luriAL Land— Chubb ob Islands in 
Navigable Eivebb . 6 O. E. B., 164 
[6 B. B. B., 266, 843 

See Aocbetion— New Fobmation or Al- 
luvial Land— H rvEBS, ob Change in 
COUB 8S OF UiVBBs . 2 Hsy, 641 
rs Agra, 18 
11 B, Ii. B., 266 
li. B., 6 1. A., 211 

See Acoeetion— Be foemation aftee 
I llLUVIATION . . 6 B. If. B., 621 

See Limitation Act, 1877, s. 20 (1871, s. 

27) . . . I. L. B., 1 Mad., 886 

See Bight to Use of Watbb. 

£8 W. B., 218 
6 W. B., 99 
I*. B., 6 I. A., 190 


BIPABIAN PBOPRIETORS’-eoitfiastd. 

— Private proprietor8hip»*»B«d oj 

flowing stream . — The bed of a flowing stream maj 
bo the pi-oporty of a private ].)ersmi. JUGU1B2 
OfiUNDBB Biswas o, Ceowdhby Zuhoobul Hue 

[24 W.B.,ai7 

BIVAIj hats. 

See Dbolabatory Deobbe, Suit fob— • 
Obdbrs op Criminal Coubt. 

ri.L. B., 6 Calc., 7 
See Nuisance — ^Undeb Criminal I^oob- 
CODBS . 6 B. Ii. B., Ap., 82 
[6 B. Ii. B„ 74 
18 W. B., Cr., 22 
10 B. Ii. B., 484 
20 W. B,. Cr., 68 
21 W. R., 26 
22 W. R., 24 
4 C. Ii. B., 410 
I. Ii. B«, 6 Olilo., 7 

RIVER. 

See Cases ukdrb Acobbtion. 

See Cashs under Fishbby, Right 

Strewing branches in, for fishing 

purposes. 

See Penal Code, s. 277. 

[1. li. B., 2 Calc., 888 

BOAB, OWNERSHIP OF— 

Site of road. — PreHumption.-^TlxGTQ is 
noth lug in this country wbicb j)reventH the operation 
of the rule of law that where a road has been for many 
^ears the boundary between two properties, and there 
IS no evidence that the owner of either property gave 
up the w'hole of the land neccHsary for it, the sif« of 
the road must be presumed to belong to the adjoin- 
ing proprietors, half to one and half to the other, up 
to the middle of the road. Mqeabuok 8haw v. 
Toofany 

[I. Ii. B., 4 Calc., 206 : 2 C. L. B., 446 

^ BOAS CBSS ACT (Beng. Aot X of 1871.) 

Bee Bvidencb— Civil Cases -Miscel- 
LANBous Documents— Road Csss Pa^ 

22 W. B., 102 

* See Fishbby, Bight of— 

[1. Ii. B., 9 Oalo., 188 

1 . Income tax.— for 

of rent. -^Set-off. — JtCffeciof Act on agreement 

before passing of In 1862, at the time the 

income tax was in forc<», A. made a ; ' ' 

of certain lands with J?., B. agreeing to pay 

enhancement of the revenue that might be made 
Government at any time, or “ any impost in futtni 
to be levied b^ 0<»vernment, the income tax hi be p.iid 
by A. according to bis income, B. having nothing to 
do with the same.'’ In 1876 A. brought a suit 
against A. for arrears of rent. A., under the con- 
tract, claimed to have set off, os a tax on income, 
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BOAD CESS ACT (Bang. Act X of 1871). 

^-Income tm-^-eontinued, 

ium which he had paid under the Road Cess Act, 
which had been passed in 1871, after the Income Tax 
Act had been repealed. Held that the tax imposed by 
the Road Cess Act passed by theBenf^al Council could 
not be considered to be a tax on income ; the income 
tax having been a tax imposed by the Government of 
India on a person's annual income, levied upon what- 
ever actually came to his hands as income, and not 
upon the value of his property ; and that, therefore, 
jS. could not set off the amount as being income tax. 
Meld, also, that although the Road Cess Act contains 
no saving clause in favour of contracts, it does not 
prohibit in future the making of contracts which 
shall interfere with the incidence of the road cess as 
directed by the Act, nor vacate contracts that may 
have been made before the passing of the Act ; and 
in the absence of any provisions to that effect, an 
agreement entered into before the passing of the 
Act could not be affected by the subsequent passing 
of the Act. SuiiKOMOrsE Dabee v, Pbeeesh 
Kaeaik Rot . . I. Ii. R., 4 Calo., 676 

2. Construction of kabuliat. — 

Suit for rent^ — Biffht of set-off , — The defendants 
executed a kabuliat dated Ist October 1870, which 
contained the following stipulation : ** If in future 
any chowkidari tax or any other new abwab or tax, 
or fee or kor, or any additional fee or jumma, be fixed 
upon the mehal hy Government, 1 will pay that 
sepai’ately.” In a suit by the zemindar for increase 
of rent, the defendants claimed to sot off a sum re- 
presenting the auiount which the zemindar was 
bound to contributti under the Hoad Cess Act and 
Public Works Cess Act, and which amount they had 
paid to the Collector. Held that the amount in 
question came within the terms of the kabuliat, and 
that the defendants were not entitled to the set. off 
claimed by them. Snrnomoyee Dahee v. Purresh 
Haraiu Itoy, I, L, R., 4 Calc., 576, followed. Shuh- 
BHU Nath Mookhopadhya v, Hxtbko Sbnhaei 
Dabu Chowheaik . . > II C. Ii. B., 140 

1, ■ — ■— 8. 3# — Liability of chahran or 

service tenure for road cess, — *'Tsnure,** — A chakran 
or service tenure comes within the definition of 
** tenure *’ in section 3 of Bengal Act X of 1871, and 
is therefore linble for Road Cess and Public Works 
Cess under that Act. Jor SuirxFB Rot v, Sidhi 
Moham .... 70.Ii,B.,873 

2. s. 8 and as, 9, 10» 23, 26, and 

26,— for arrears of road cess, Effect of.-^ 

of purchaser, — Interpretation clause, Con- 
struction of.— In a suit on a bond hy which certain 
land admittedly lakhiraj was mortgaged, the pur- 
chaser of a portion of the mortgaged property at an 
auction sale for arrears of road cess due under Ben- 
gal Act X of 1871, was added as a defendant, and 
the lower Courts holding that the effect of such a 
•ale was to pass the property to the defendants free 
of incumbrances, m^e a decree excluding that por- 
tion from liability in respect of the mortgage-bond, 
Msld, on the construction of Bengal Act X of 1871, 
that the sale had no such effect, and that the whole 
of the pro{)erty was liable to be sold in satisfaction 


ROAD CESS ACT (Beng. Act X of 1871), 

a, 3 and as. 9, 10, 23, 26, and 2B— continued. 

of tbe plaintiffs' claim. Although the effect of an 
interpretation clause is to give the meaning assigned 
hy it to the word interpret^ in all places in the Act 
in which that word occurs, it is not the effect of an 
interpretation clause that the thing defined has an- 
nexed to it every incident which may seem to he at- 
tached to it by any other Act of the Legislature. 
It does not follow, therefore, that because lakhiraj 
property is defined in tbe Road Cess Act, 1871, to be 
a tenure, all the interests and consequences attached 
by other Acts to tenures generally, or to particular 
classes of tenures, become annexed to lakhiraj pro- 
perty. Umachben Bag v, Ajadannisba Bibbb 

[I. li. B., 12 Calc., 430 

■ — 88, 5, 7, and Fart II, BCh. 

A, part ii. — BhowH tenures. — Suit for rent.-- 
Scction 5 of the Road Cess Act requires the holders 
of any estate or tenure, of w’hich the annual rent 
shall exceed one hundred rupees, to lodge returns of 
all lands comprised in an estate or tenure; bhowli 
lands are therefore to be included in such returns. 
Where such a return has not been made, the holder 
of the estate or tenure is precluded from suing for 
or recovering any rent due therefor. Jugmohitn 
Tewabi V, Finch 

[I. L. B., 9 Calc., 62 : 11 C. L. B., 100 
8 26. 

See Damages— Suits bob Damages— 
Bekach op Contbact. 

[1. li. B., 8 Calc., 290 

(Beng. Act IX of 1880), 

88. 62, 63. — Evidence Act, s, 114. — Presump- 
tion,— ‘Where under an Act certain things are 
required to be done before any liability attaches to 
any person in respect of any right or obligation, it 
is for the person who alleges that that liability has 
been incurred to prove that tbe things prescribed in 
tbe Act have been actually done. Held that the 
notice provided by section 52 of the Road Cess Act 
did not come within the presumption of section 114, 
clause (e) of the Eviden(‘e Act, and must be proved, 
Ashanullah Khan Bahadur v. Tbilochun Bag- 
CHEE I. li. B., 13 Calc., 197 

BOBBERY, 

1 . Theft and causing hurt with 

intention. — When in committing a theft there is 
an intention and an attempt to cause hurt, tbe of- 
fence is robbery. Queen v, Tbeeai Bhebb 

[6 W. B., Cr., 95 

2, Theft with grievous hurt,— 

By the infliction of grievous hurt, theft becomes 
robbery, and all parties concerned in the offence are 
liable to punishment. Queen v, Hubhbut 

[6W.B.,Cr..86 

S. Want of dishonest inten- 

tion.— The accused was convicted of rob- 
bery, but the Magistrate found that the property 
taken was not taken with any dishonest intention. 
Held that the conviction was bad. Akonymoxts 

[6 Mad,, Ap., 89 
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BULE TO SHOW CAUSE. 

800 Pbacticb-. Civil Casbs^Bvlb to 
BHOW Calbb . L li. E.» 8 Calc., 78S 

800 Pbacticb-^Cexhikal Cases— Bulb 
TO SHOW Cause. 

[L L. R., 4 Calc., 80 

800 Rioht oe Rbflt. 

([7 B. Xi. B., Ap., S8 

1 , “To show oauae, ” Moaning 

oZr^Allegin^ and proving cause, — The term “ to 
show cause ” does not mean merely to allege cause, 
nor even to make out that there is room for argument, 
but both to allege cause and to prove it to the satis* 
faction of the Court. Runo Lall v. Hbk Nabaik 
Gib . . . . I. li. B., 11 Calo., 166 

2 , — Obligation of parties apply- 

ing for rules. — Practice, — Refusal of former ap- 
plication, — l^rties applying in the absence of the 
other side for the issue of rules msi interfering with 
the rights of persons executing decrees, are bound 
fully and fairly to state all the circumstances within 
their knowledge which it is necessary for the Court 
to consider in granting the rule. In thb mattbb 
OP Bbojo Coohab Mullick t>. Mon Mohineb 
Bbbba 16 W. B., 66 

3 , Power to grant rule.— 

eiency of affidavit. — A Recorder refused an applica- 
tion for execution against certain defendants who 
came in and confessed judgment before any idsuo of 
summons in the suit. The plaintiffs thou applied 
to the High Court by petition for an order that the 
Recorder should issue execution against the defend- 
ants, or that he should show cause for not doing so. 
The affidavit did not state whether any decree had 
actually been made. Held that the affidavit was 
insufficient; the Court cannot grant a rule to show 
cause, unless it is satisfied that the rule should be 
made absolute, if no cause be shown. In be 
C oMPTOiB IVEscompte de Paeis V. Cubkik & Co. 

[3 B. Ii. B., Ap., 163 ; 12 W, B., 413 

4 , ■ Case where object of 

application for rule may he granted if not opposed,-— 
The High Court can grant a rule to show cause only in 
cases in w^hich the arguments advanced in favour of 
the party asking for the rule are such that, if not 
displaced by the opposite side, the rule would be 
made absolute. In the katteb of the 1 'Etition 
OP Ombao Begum . , .18 W. B., 810 

5 , Buie obtained by person 

not party to suit. — Practice,— Court will 
not make a rule absolute obtained by a person who 
is not a jjarty to the suit. Grant, Smith, & Co., 

V. Stbbl , . . 1 Ind. Jur., N. S., 60 

3 , Service of rule in foreign 

territory, — Mule nisi for contempt of CourU^ 
Sufficiency of service, — On the 17th of December 
1869 a rule nisi for Ihe attachment, for contempt 
of Court, of the defendants 17., O,, 4* 
granted. The , rule, owing to one of the defend- 
ants keeping out of the way, was not drawn ^ up 
and served until the month of April following, 


BULE TO SHOW CATOB.«» Service of 
rule in foreign t&rritofry— continued, 

when it was served upon the defendants in the 
territories of the Gaikvi^ of Baroda, the consent of 
the Gaikvad’s Minister to serve the notioe having 
been previously obtained. On motion to make the 
rule absolute, it was held that the rule was servedi in 
time, and that the service of it in the Gaikvad’s 
territories, with the consent of the Giiikvad, was 
valid service. Quare ^ — Whether the service would 
have been valid if such consent had not been obtained. 
Habit ALLABHDAS Kallianoas v, Utamciiand Ma- 
NIEOHAND .... 7 Bom., O. O., 178 

7 , Appearance to show cause.— 

Waiver of service of rule. — A person api)earing 
to discharge a rule thereby w^alves all objections to 
the formality of the service of the rule upon him. 
Habivallabhdas Kallianhas V. Utamohanjd Ma- 
KiEOHANH. In be Gopalbav Mybal 

[8 Bom,, O. C„ 836 

BUIiES OF ENGLISH LAW, APPLIOA* 
BILITY OF. TO HINDU WILLS. 

See Hindu Law— Will— Construction 
OP Wills— Special Cases op Construc- 
tion— Bequest TO A Class. 

[L L. B., 8 Calc., 868 

EULES OF HIGH OOUBT, CALCUTTA. 

See Insolvent Act, b. 56. 

[7 B. L. B„ Ap., 61 

See Insolvent Act, b. 40. 

(^13 B. L* B., Ap., 8 

See Limitation Act, 1877, s. 4. 

[1 0. L. B.,281 

General Buies and Orders, Part 

II, cb. V, 8. 14 (a), — Section 14 (a). Part II, Chapter 
V, of the General Rules and Circular Orders of the 
High Court commented on. Baehib Mohammed v, 
Doobga Churn Shaha 

[1. L. B., 10 Calc., 38 : 13 C. L. B., 800 

Buie of 30th January 1866. 

See Appeal in Criminal Cases— Pbo- 

cBvuiix . . . 8 B. L. B., 6 

Buie of 4th April 1806.— « Pro- 

ceediny in a civil caseP-^T\w proceeding by way of 
mandamus is ”a proceeding in a civil within 

the meaning of the Rule of 4tli April 1866. J USTIOES 
OP THB Peace fob Calcutta v. Oriental Gas 
Company . 8 B. L. B., 433 : 17 W. B., 364 

Buie of nth July 1871. 

See Manager op Attached Peopebtt. 

L 8 B. L. B., Ap., 88 

— Buies 50 and 68 of 6 th January 
1874. 

See Inspection ov Documents. 

[L L. B., 1 Calo., 178 
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tmJSB OT HIGH OOHET, CAliCtTTTA 

— continued, 

Eule 4 of 22nd January 1876. 

See Probate— P owBB or High CotnaT to 

OBAHT» ANO FOBK OE — 

[1, Ii. E., 1 Calo., 52 

Eule 12 of l8t May 1875. 

See StTMHOKa • 15 B. Xi. B., Ap., 12 I 

BUItES OF HIGH COURT, MADRAS. 

Uitlee 4 and 6 of 1866. — Right' of 

uakils in matters of ordinary original civil juriedie- 
tion.^24 and 25 Viet., e, 104. — The 4th and 6th 
Euloft of Court of 18()6 are within the powers confei*- 
red on the High Court by tlio Letters Patent of 1865 ; 
and tiie provisions of the Letters Patent “ relating to 
the admission and powers of Advocates, Vakils, and 
Attorneys** arc author! siid by 24 and 25 Victoria, 
Cap. 104. In the mattbb of the petition of the 
Attobneys • . . I. D. R., 1 Mad., 24 

BULBS OF LOCAL GOVERNMENTS. 

: — Rules under Dekkhan Agri- 
culturists* Relief Act, S. Conciliation^ 

agreement^ Notice of, to parties thereto, — Service of 
such notice through a Subordinate Judge , — Ultra 
vires, — Procs^/urf.— The rule that a notice to parties 
to a conciliation-agreement should be sei ved through a 
Subordinate Judge, framed by the Local Government 
under section 49 of the Dekkhan Agriculturists* Relief 
Act, XVII of 1879, and published at page G82, Part 
I, of the Bombay Government Gazette, is not ultra 
uiree, and a notice so served was held to ho a gooil 
notice, JoTiRAii Manieam V . Deyba Ishwabapa 
[1. L. R., 10 Bom., 189 

Rules under Civil Procedure 

Code, 1882, S. 820,— A/eaaiuy of** with eject from 
the 31st October 1880.^* — Held that effect cannot be 
given to the? Rules proscribed by the Local Govern- 
ment under section 820 of Act X of 1877, unless an 
order for sale has been made on or after the let 
October 1880. Hafiz- UH-NIBSA i». Mahadeo Pba- 
SAD I. L. R., 4 AIL, lie 

RULES OF SUPREME COURT, BOM- 
BAY. 

See Limitation Act, 1877, abt. 84 (1871, 
abt. 85) . I. L. R., 1 Bom., 258 

Rule 888. 

See Sbqhebtbaiiok. 

[8Bom.,O.C.,ld5 

- Forthwith/* Meaning o/.— An 

order commanding an act to be done ** fortliwith ** is 
■u{B.clently in conformity with the rule that requires 
the time within wliich an act ordered to be done is 
to be performed to be specified in the order. Habi- 
TALLBHUAa KALLIANDAB V , UtAXCHAND " 

8Bom.,O.C.,135 


RULES OF SUPREME COURT, CAL- 
CUTTA. 

Plea Side.^Rule 176, — Rule 176 of 

the Rules and Orders on the Plea Side of the Supreme 
Court was still in force in 1871. Kailas Chandra 
Bose e. Bhxjban Chandra Bobe 

[8 B. L, R., Ap., 18 

MADE UNDER ACTS. 

Rules under Municipal Act XXVI of 
1850. — Ultra vires. — Rules made under Act XXVI 
of 1850 which purport to give the managing com- 
mittee of the Municipal Commissioners power to 
try offenders against such rules, or to levy fines upon 
them, are ultra vires and illegal. Rules of the 
Municipalities of Balsad, Surat, Malcolm Pet, and 
Ahinedabad referred to and commented on. How far 
a rule partially ultra vires and partially intra vires 
can be enforced, as to the latter portion, considered. 
Beg. V , Yenbo Bapdji . , 8 Bom., Cr., 89 

RYOT. 

See Cases under Enhancement of Rent. 

See Cases under J^andloed and Tenant. 

See Cases under Right op Occupancy. 

— Occupying under person with 
no title. 

See Right of Occupancy— Acquisition 
OF Right— Mode of Acquisition. 

[1. L. R., 8 Calc., 560 

— Suit for partition and to eject— 

See Landlord and Tenant— Ejectment 
—Notice to Quit. 

[I. L, R., 1 Mad., 888 

See Multifaeiousnbbs. 

[1. L. R., 1 Mad., 888 


I 8 

SALABY. 

See Cases under Attachment— Subjects 
OF Attachment— Salary. 

Assignment of.— 5 and 6 Fdw, 
* III., c. 16. — 49 Geo. 111., c. 126. — Public policy . — 
Assignment by Judge of Supreme Court of sum pay^ 
able after his death under 6 Geo. IK, c. 85, — An as- 
signment by a Pahrne Judge of the Supreme Court 
at Madras of the sum, ** equal to the amount of six 
months* salary,** directed by the 6 George IV., Cap, 85, 
to be paid to the legal personal representatives ** of 
such Judge in case of his death in and after six 
mouths* possession of office,— ATcZd to be a valid as- 
signment being a vested contingent interest in such 
Judge; and not being payable during the life of the 
Judge, wras not an assignment of salary within 5 and 
6 Edward 111., Cap, 16, and 49 Geoige III., Cap. 126, 
and therefore was not contrary to public policy. 
' Abbuthkot e. Norton . 3 Moore*# Z. A», 485 
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8AIaART — eonHnued, 


SAIiB- 


Receipt of— 

See Iksolvbkct — Insolvbkt Destobb 
tTEDBE CiTII. PbOOBDITUE CoDE. 

re B. li. R., 676 
13 B. L. R., 208 


Suit for recovery of— 

See Limitation Act, 1877, abt. 7 (1859» 
s» 1, CL« 2) • X B* li* R.t S. 3Sr.t 20 

^ [4 B. L. R., Ap., 68 

8 Mad., 87 
6 W. B.» Civ. Ret, 83 


See Cbetificatb of Salb. 


— OouArmation of— 

See Cases undbe Limitation Act, 1877, 
abt. 179 (1859, 8. 20) — Step in aid of 
Execution — Confibmation of Salb. 


Irregularity in— 

See Cases undbe Salb foe Abbeaes of 
Kbnt— Setting asidb Sale- 
laeity. 

See Cases undeb Salb fob Aebmabs of 
Kevknue— Setting asidb Sale— Ib- 
eegulabity. 

See Cases undbe Sale in Execution of 
Decbbe— Setting asidb Sale— Ieebgu- 

LAEITY. 

See Tbespass — Qbnebal Cases. 

[2 B. li. R., P. C., 10 

Power of- 

See Executoe . I. If. R., 1 All., 710 
See Cases undbe Moetgagb— Powie of 
Salb. 


Stay of~ 

See Injunction— Undbe Civil Peoobd- 
UBB CODBS. 

re B. Xi. R., 264 f 254, note 
22 W. R., 600 
11 B. L. R., Ap., 28 
24 W, B., 70 
1. 1,. B., 7 All., 660 
J. I,. R., 11 Calc., 140 
I. Ii. R., 12 Calc., 516 

— Suit to set aside— 

See JuEiSDiCTioN OF Civil Court— Rb- 
VBNUB COUBTS — OEDBBS OF RbVBNUB 
OOUBTS. 

See Casks undbe Right of Suit— Suits 

EKLATING TO SALB IN EXECUTION OF 

Decbbe. 

See Cases undbe Sale fob Abbeaes of 
Rent— Setting aside Sale. 

See Cases undbb Salb foe Abbeaes of 
Bbvbnub— Setting asidb Sale. 

See Cases undbe Sale In Kxbcution of 
Dbceeb— Setting aside 


SAliJB POR ARRBAR8 OP ElOPP. 


Col. 

1. Act VIII of 1835 5300 

2. Madras Act VllI of 1805 . . 5302 

8. Defaulters 5302 

4. Under-tenurks, Sale of— . . 6804 

5. Portion of Undbe-tbnueb, Sale of— 5307 

6. Kffbot of Sale , , . . 5811 

7. Incumbrances .... 5312 

8. UiaHTs AND Liabilities of Pub- 

cuASEus 5818 

9. Second Sale ..... 6»2l 

10. Surplus I^bocbeds of Sale 

11. Deposit to stay Sale 

12. Setting asidb Sale 

( а ) Irregularity 

(б) Other Grounds . . . 5383 

13. Effect of setting abide Sale . « 5339 


See Bengal Act IV op 1870. 

[16 R li. B., 848 
See Hindu Law — Widow — Dbobebs 
against Widow as ebpeesbnting tee 
Estate oe Personally. 

no B. li. R., 284 
15 B. li. R., 142 ; 143, note 
See Insolvency— Sale foe Arrears of 
Kent . . 1. L. R., 1 MacL, 68 

[I. Xi. R., 8 Oalo., 855 

See Res Judicata— Adjudications. 

[18 B. Ii. R, 140 

See Tebspabs— Gbnbral Cases. 

[2 P. 0.,10 


— Effect of Betting aside— 

See Bengal Rent Act, 1869, s. 29. 

[2 B. L. B., P. O., 10 

Suit to set aside— 

See Co-BHARBRS — S uits by Co-shaeees 
WITH RBSVKOT to the JOINT PROPEETY 

—Possession. . 12 B. Xj. B«, 870 

See JuEiBDiOTioN OF Civil Court. 

[B. Ii. R., Sup. Vol., 382, 026 
8 W. R., 868, 588, 000 
8 B. R R., 1 


1. ACT VIII OF 1835. 

. Procedure. — Saleqfunder^emere^ 
J^Beng. Meg. VII of I799.-Sttlfis of i 
under Act VIII of 1835 for Earrears of rent were 
uot required to be acctordiug to the procedure laid 
down in Regulation VII of 1799, but according to tbe 
procedure preecribod by section 2 of Act VIII of 
1835. Monoshbe V , Abdool 


Effect of sale , — Might qf pur- 

. iemiee,— When right# and inter* 

efft# in a talook were sold for arreara of rent under 
Act VIII of 1835, the purchaser obtained no power 
to destroy the itmamee tenure. Soobulosundfs 
Paul v * Attub Alx , • « 
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8A1<B TOB ABRBAB8 OX* BIOFT-fo*- 

ftf W ttf rf i 

1. ACT VIII OF im-eowtinued. 

Sfifect of sale — continued, 

8, Right of pur- 

ehaeer, — Incumbrances , — A sale of an imder-tenure 
under Act VllI of 1835 passed only the right, title, 
and interest of the judgment-debtor, and did not 
void the incumbrances created by the old tenant. 
MairioK Chunbbb Dobs c, Dwabkanattth Doss 

[2 Hay, 502 

4 , — Right of pur- 

chaser, — Act XI of 1659, s, 52, — The pur- 
chaser of a holding in a khas mehal sold under Act 
Ylll of 1885 could claim the position or privileges 
accorded by sections 87 and 52 of Act XI of 1859 to 
purchasers of permanently-settled estates, or of 
estates sold in districts not permanently settled, sold 
for arrears of revenue. Kylash Ceundsu Shaha 
1^. Sbobbomotbe Dosses . • 7 W. B., 318 

5, - — Incumbrances . — 

Sotaladari tenure . — The plaintiff held certain lands 
in talook Q. under a howladari {Kittah. Q. was sold 
for arrears of rent under Act VIII of 1836, and pur- 
chased by the defendant. After purchase the de- 
fendant dispossessed the plaintiff from his lands, on 
the ground that he had purchased the talook free 
from all incumbrances created by the late defaulting 
talookdar. The plaintiff brought this suit to recover 
possession of his lands from the defendant. Meld 
that a purchaser of a tenure under Act VIII of 1885 
did not necessarily acquire it free from all Incum- 
brances. Case remanded for trial of the genuineness 
of the plaintiff’s pottah. Jasimuddik v. Maiybitr Ali 

[6 B. L.B., Ap., 149:16 W. B., 11 

Contra, Dwabbanate Dobb e. Mabioe Chundbb 
Dobb . . . 8 W. B., 197 

BaHJBIBUV CBOWBBT V. I^ARY LAIil. Muhdttl 

[4 W. B., Act X, 30 

8, i «« " ' . Right of pur- 

chaser, ’■^Attachment. — Tender of arrears . — In a suit 
to set aside a sale in execution of a decree for arrears 
of rent due up to Aghran 1262, the plaintiff, who 
claimed under a deed of conditional sale, was held 
not entitled to a decree on the following grounds. 
He was not a registered tenant at the time of the 
sale, but as a sezawal was legally in possession. 
The plaintiff never tendered the arrears for which 
the sale was made. Under Act VlIJ of 1885 no 
separate attachment of a mehal or notification of 
sale in the mofussil is necessary in order to render 
the sale valid. In this case, not the rights and 
interests of the defaulter, but the tenure itself, pass- 
ed for the arrears due upon it. Attachment by the 
appointment of a sezawal is no bar to a sale for 
arrears due before such attachment. Fobbbb v. 
Pbotap Si» 0B DooaoB . 7 W. B., 409 


7. — Beng, Reg, VII 

of tf99.-—Tuppa right, Radinguishmeni of , — Semhle, 
— A tuppa rif^t is annihilate by a sale held under 
Act VIU of 1885, and clause 7, section 15, Begulfl^ 
tima VII of 1799. Zbxkvt Bbbes r. Rahatoonibsa 

[7 W. B-, 243 


SAXE FOB ABBEABS OF BEHT-eoa. 

tiwued, 

2. MADRAS ACT VIII OF 1865, 

S, Bight of purchaser.— of 

tenant's interest by creditor, — Subsequent sale by 
landlord for arrears of rent,-- Right of purchaser, 
—The right, title, and interest of a tenant in certain 
land having been attached, sold, and purchased in exe- 
cution of a decree upon a mortgage by his creditor 
in 1874, the landlord, in pursuance of a notice under 
section 89 of the Rent Recovery Act (Madras Act 
VIll of 1865), issued prior to the Civil Court’s sale, 
sold the land at auction for arrears of rent due by 
the tenant. Meld that the tenant’s rights having 
passed to the purchaser at the Civil hurt’s sale, 
there was no interest of the tenant available for sale 
by the landlord under the provisions of section 38 of 
the Rent Recovery Act. Virappa Nayak e. Ka- 
thana Talayachi • . 1. X. B., 6 Mad., 428 

9, Sale of tenant's 

interest, — Prior incumbrance, — Rights of purchaser. 
— A sale by a landlord of a tenant’s interest in his 
holding for non-payment of rent under the pro- 
visions of section 88 of the Rent Recovery Act 
(Madras Act VIII of 1866) does not defeat existing 
incumbrances. Munisami v. Mukshanamurti, I. L. 
R., 5 Mad,, 871, overruled. Rajagopalashari v, 
SUBBABAYA MUDALl .’ . I. X. B., 7 Mad., 31 

See Zbminbab op Rakbad v, Ramamaky Ammal 
[I. X.B.,2Mad., 234 

10, Incumbrance.— 

As the tenancy of an ordinary pottahdar only confers 
on him a right of occupancy until default in pay- 
ment of rent and the determination of the tenancy 
under the provisions of the Kent Act, any incum- 
brance created by such pottahdar on the land cannot 
affect the landholder’s statutory power of sale under 
the Act or the rights of the purchaser at such sale. 
Kobbi Munibahi Chstti o. Dakshabamubthi 
PiLLAi . I. X. B., 5 Mad,^ 371 

11, ... — — . Purchase by credit- 

or, — Cicil Procedure Code, 1882, ss. 276,295, — Sale 
oftenanfs interest by landlord pending attachment 
by Civil The interest of a tenant in certain 

land having been attached by his creditor in execu- 
tion of a decree for money, the landlord attached the 
same land for arrears of rent, brought it to sale, and 
purchased it under the provisions of the Rent Re- 
covery Act, The creditor subsequently purchased 
the interest of the tenant, which was sold in execu- 
tion of his decree. In a suit by the landlord to have 
the sale to the creditor declared invalid, — Meld that 
the landlord’s purchase was subject to the creditor’s 
attachment. Svbbahavya e. Kajabam 

[I. X. B.,8Ma(l, 573 

3. DEFAULTERS. 

12. Disabilities of defaulters.— 

Purchase,— Beng. Reg. Pill of 1819. — Saleofputni, 
—A defaulter cannot, under Regulation VIII of 1819, 
purchase a putni sold on account of his default to pay 
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SAUB FOR ARREARS OF RBOT-wn- 

tinued* 

mS^eonttMUgd. 

DisabilitieB of defaulters — co»tt»u 0 d, 
the putni rent, either in his own name, or in that of 
any other person. Mahombb Kabsbkb e. Kibhbn 
Mohun Gotbb . . . W, R., F, B., 92 

13, — — Purchase. — Sale 

of putni. — Not merely recorded shareholders, but 
all actual defaulters (such as joint putnidars), are 
prohibited from being purchasers of putni. GotTBEB 
Komul Bhuttachaiuxb ®. Raj Kibhbn Nath 

[6 W. R., 106 

lA — — Purchase, '~^Right 

to sue. — Suit hy another defaulting co-sharer to set 
aside sale. — A suit by a sharer to sot aside a sale 
having been dismissed on the ground that plaintiff 
being a defaulter the suit would not lie, plaintiff 
brought a second suit to claim possession of his share 
of the dur>putm talook, on the ground that the sale 
must bo inojKjrative, inasmuch as the purchaser, a co- 
sharer, was also a defaulter. Held that, until the 
sale was sot aside, plaintiff was not in a position to 
claim possession of his share. Goubbb Komul 
Bhuztachabjbb V, Raj Kbisto Nath 

[14 W. R., 360 

16, — — Purchase, — Suit 

hy other defaulters to set aside sale.^ Joint owners. 
— JJur-putnidars , — Constructive trust. — Of three 
joint owners of a dur-putni, two held each a 4 annas 
share and the third an 8 annas share. Default 
having been made by all three in the payment of the 
rent, the putuidar brought a suit and obtained a 
decree for the arrears. In execution of this decree, 
proclamation was made that the dur-putni would be 
sold on the 5th of October 1877. Up to the com- 
mencement of the sale the 4 annas shareholders 
were unable to pay their proportionate amount of 
the decree; the 8 annas shareholder declined pay- 
ing his share, and, when the sale took place, he 
became the purchaser of the dur-putni. In a suit 
brought by the 4 auuas shareholders to recover 
their shares from the purchaser, the lower Appellate 
Court, reversing the decree of the Court of first 
instance, decided in favour of the plaintiffs. Held, 
on second appeal, that the sale having taken place 
as much through the default of the plaintiffs as 
through the default of the defendant, the former had 
no equity against the latter ; and that, tlierefore, the 
suit should be dismissed. Ram Loll Moobbbjbe v. 
Dbbbndbe Nath Chattkbjeb 

[I. Ii. R., 8 Calc., 8 

S. C. Ram Lall Mookbbjbb v. Jodxtnath Chat- 
tbbjeb . . • . 9 C. Hi. R., 837 

10 ^ Defaulter for period later 

tliau that oaualng the B&le.— Suit for damages 
hy dur-putnidar, — When a putni ^ is sold for 
default on the part of the putnidar in paying his 
rents, a dur- putnidar who has paid his rent to the 
putuidar for the period to which the default relates 
may sue for damages, although himself a defaulter 
for a later period. Mahhhb Akund Moitbo o. 
Joy Koojubxe Bxbbb . , .6 W"# B,, 201 


8AUQ FOR ARREARS OF 

tinued. 

4. under-tenurbs, sale of— 

17. Beng. Act VIII of 1865.— 

Application of Act.-^Choia Bengal Act 

yill of 1865 applied to the district of Lohardngga 
in Chota Nag|)ore. Gobinu Ram v . BHurAL 

10C.L.R..76 

10 , g — *t Proceeding.** 

— 6'fl/s.— A sale under Bengal Act VIII of 1866 was 
a “ proceeding ** within the meaning of section 30 of 
tliat Act. Dwabxanath Sbin v. Cuunoeb Mohvn 
Mittbb 12 W. R., 826 

19 . Act X of 1859, s. 105.— 

Sale of transferable tenure. — Act JC of 1859, s.l61 . — 
The plaintiff sued to bring a transferable occupancy 
tenure to sale in satisfaction of a decree for arrears of 
rent, hy cancclmeni of an order passed under Act X 
of 1859 relating to the execution of the decree, — 
Held that in so far as the suit sought to set aside the 
order, it was barred by the provisions of section 151 
of Act X of 1859, and was not admissible by reason of 
the repeal of the Act : in so far as, irrespectively of 
the order, the suit sought to recover the amount of the 
decree hy the sale of the holding on which the arrear 
accrued, at the time it was institutcKl section 105 of 
the Act had ceased to be law in these provinces, and 
could not be cited in Bup|>ort of the claim. Ram 
Khilowan Ram «. Fox . . 7 N, W,, 239 

20. Purchase hy zemin- 

dar at sale in execution of decree of Cioil 
Court. — A zemindar who had obtained a decree 
^insi a registered tenant for arrears of rent was fully 
justified in proceeding to sale under section 105 of 
Act X of 1859, notwithstanding the tenure was pur- 
chased subsequently to the date of the above decree 
at a sale in execution of a decree of the Civil Court. 
8UFUBOON1B8A V . Sabbb Duoopeb . 8 W. R., 384 

21. Under section 105, Act 

X of 1859, an under-tenure might l)e sold in execution 
of a decree, provided there was an arrear of rent ad- 
judged. Suttee scHUNDBB Roy o. MonHOosooLuir 
Paul Chowdhey . W, R., 1864, Act ^ 91 

22. Procedure by pro- 

prietor of under-tenure. — Act X of 18^9, s. 106.-— 
Under section 106, Act X of 1859, an under-tenure 
was liable to sale in execution of a decree for arrears of 
rent for eleven years. Any party wishing to stay the 
sale, on the ground of his being the proprietor of the 
under-tenure, had to comply with the provisions of 
section 106. DOOBOA PebsAD Bosr o. SbbbkiSTO 

Moonbhbe , W. R., 1864, Act X, 48 

28. Beng. Act VIII of 1869, Si. 

59,64. — Procedure.— Where m under-tenure is sold 
under the provisions of Bengal Act VIll of 1869 in 
execution of a decree obtained by the zemindar for 
rent due to him as the sciiamte proprietor, irfter but* 
warra of a share of the ta1(X)k In which the tenure is 
situated, the sale is properly conducted, not under 
section 64 but under section 59 of the above law. 
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EAIiX FOB ABBEAB8 OF BEHT-con. 

tinued, 

4. UNDEU.TENURttS, SALE Ol^-^eoniinued. 

Beng. Act YIII of 1869> 88. 69, ^- con- 
tinued. 

SCKUT SOONDUBEB DJSBIA V. 8UlIE«a00DEKN Ta- 
LOOEOAB . . • • 22 W. B., 530 

24u Efifeot of tiilet and 

intereet of debtor, — AatX of 1869 1 e. 105. — In a sale 
under eectiou 105, Act X of 1B69, only the jud^fTn#‘ut- 
debtor’i property c^ii pass. Mbah Jak Munshi v, 
Kvbbuka Mayi Debi . • • 8 B. L. B*, 1 

26. ** Tenure;* Mean- 

ing of — Non-registration of names. — Act X of 1859, 
9 . 105.— Hy the word ** tenure" ua used in section 105, 
Act X of IB50, is meant, not the right or interest of 
any person in the laud, but the holding or the inter- 
est which has been created by the lease, and it is the 
latter whicli is sold on a sale under section 105. 
Therefore, where A., at u sale in execution of a de- 
cree for debt, bought tiie right, title, and interest of 
the holder of. a transferable under- tenure, and pre- 
vious to the confirmation of such sale the zemindar 
sued the tenant for arrears of rent, and obtained a 
decree, under which he sold the tenure to persons who 
conveyed it to B., and A., under the circumstances, 
neither registered the transfer to himself, nor made 
any deposit of rent as allowed by section 6, Bengal 
Act Vlll of 1865, — Held that he was not entitled to 
recover possession from B. Shamohand Kuitjju v, 
Bbojokath Pal Chowdhby 

[12 B. L. B., F. B., 484 ; 21 W. B., 94 

OlBlBH Chitndee Mittee V. Jhaktj 

[12 B. Xi. B., 488, note : 17 W. B., 852 

Akund Loll Mookebjeb v. Kaliea Pebsad 
Mxssee 

[12 B. Jj. B., 489, note : 20 W. B., 59 

ThAKOOB V, SXBFOOLLAH KqAN 

[23 W. B., 289 

Bakbb Mapkub Bttkbhbb V. Bad HA Madhub 
Mozoombab . * ,22 W. B., 196 

26, - Non-n 

of tenants* names,— Bight of person in permissive 
possession of tenure, — A sale in execution of a de- 
cree for arrears of rent (at an enhanced rate) of a 
subordinate talook, which has been obtained against 
a party w^ho Is in possession of the talook by ptwmis- 
siou of the owners, hut who has no other right or title 
to it, will not bind those owmers, even though their 
names he not recorded as tenants in the hooks of the 
zemindar. Sham Chand Kundu v. Brojo Nath Pal 
Chowdhry, 12 B. L. A., 484, distinguished. Kbboy 
Kissbk Dutt «. IUm Coomae Sbn 

[3 ail- B.,2di 

27- — What passes at 

sale of under-tenure,— Qrotoing crops.— Beng. Act 
Vlll of 1869, s, 66. — At a sale of an under-tenure 
for arrears of rent under section 66 of Bengal Act 
Vlll of 1869, the growing crop standing on the land 
passes to tlm purchaser at the auction sale, except 
when it has been specially excepted by the notification 


8AX.E FOB ABBEABS OF RENT-coA- 

tinued. 

4. UNDER-TENURES, SALE OP— continued. 

Effect of sale — continued. 

of sale, or a custom to the contrary has been proved. 
Afatoolla Siedae e. Dwabka Nath Moitet 

[1. L. R., 4 Calc., 814: 4 C. L. B., 95 

28. " — What passes at 

sale of under-tenure. — Certificate of sale. — B, B. 
held 1 anna of a 10 annas share in a jumma which 
had been purchased by B. L. JET., and had paid rent 
to the kutkinadar on such 1-anna share, and had 
his name registered as owner of such 1-anna share in 
the serishta of the kutkinadnr. The kutkinadar having 
afterwards brought a suit against B. L. H. alone 
for arrears of rent of the entire 10 aimas, and having 
obtained a decree, and in execution of this decree put 
up to sale the entire 10 annas share, — Held that as 
the sale certificate related only to the share of B. h. 
H., ti. B.*s l-aiiiia sluiro did not pass under such 
sale. BHOaBBElTTH Bbeah V. Mokkvbam Banbr- 
JBB . . . .1. Ij. B., 4 Calc., 855 

29. — — What passes at 

sale of under -tenure. — Beng. Act VIII of 1869, ss. 
59, 60. — Sale certificate. — Proclamation of sale . — 
Held, on the construction of a sale certificate and a 
proclamation of sale purporting to bo made under 
sections 59 and 60 of the Ueut Act, Bengal Act Vlll 
of 1 869, that what passed by the sale was not an under- 
tenure, but merely the right, title, and interest of 
the judgment-debtor therein. The declaratory por- 
tion of a sale proclamation is not by itself sufficient 
to override the description of the property in the body 
of the document. Dwaeea Nath v. Alokb Chhh- 
BBE Sbal . . I. Ij. B., 9 Calc., 641 

80. Sale in execu- 

tion of decree under Civil Procedure (-ode, 1859 . — 
Beng. Art Vlll of 1869, ss. 59, 60, 66.— Right of 
purchaser, — In execution proceedings under Act VIII 
of 1859, whether the property attached is an under- 
tenure or an ordinary leasehold interest, only the 
right, title, and interest of a judgment-debtor can bo 
sold ; while by virtue of a sale of a tenure under sec- 
tion 59 of Act VIII of 1869, the purchaser acquires it 
under sections 59, 60, and 60 free of all incumbrances 
which may have accrued thereon by any act of any 
holder of the said under- tenure, his reprewjntatives or 
assignees, unless the right of making such incum- 
brauces shall have been expressly vested in the holder. 
Doolae Ohanb Sahoo V. Lalla Chabbbl Okanb. 
Doolae Chand Sahoo v. Lalla Bisiibsutte Dyal 
,61. A.,47;8a Ii.B.,6ei 

SL Beng. Act Vlll 

of 1869, ss. 59, 60. — Right of wuotion-pur chaser . — 
Where an under-tenure was sold in execution of a 
decree which had been passed in the terms of a com- 
promise effected between the landlord and all the 
sharers In the tenure but one, and the representative 
of the latter sought to assert his right to hU share 
against the auction-purchaser, — Held that, in a aala 
under Act Vlll of 1869, a tenure is sold outright, 
and that this tenure did not pass to the aocUan** 
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4. UNDER-TENURKS, SALE OF — eontinuBd, 

Sffeot of sale — continued, 

purchaser with any iiicutnhraiices. Gbisu Chttndbb 
Ghosb «. Kaleb Taea . 25 W, R*, 396 

32. JRighi of morU 

gagee. — Right to notice of nale, — Adjudication of 
titles Suit for, — The right, title* and interest of At. in 
a certain under-tenure was sold in execution of a decree 
for rent obtained agwiimt him by JS. and purchased 
by R, himself. B, at the time held another decree 
against A, for arrears of rent for the same under- 
tenure. C., to whom /I. had previously mortgaged the 
under-tenure, thoreiijjon liaving foreclosed the mort- 
gage, instituted a suit for possession against A, atid I 
JB,, and obtained a decree for possession. After this 
decree* but before C. got actual possession, JB, caused 
the under-tenure to bo sold in execution of his other 
decree against A,, and again became himself the pur- 
chaser. C. having shortly afterwards obtained pos- 
session under his decree, was dispossessed by JB., who 
took possession through the tiourt under his second 
purchase. C. thereupon instituted proceedings under 
section 209, Act VIII of 1859, in which he was 
successful, and consectueutly regained possession. In 
a suit brought by B, to set aside those proceedings 
and for adjudication of title , — Jtleld that B. had a 
good title to the under- tenure, and that he was not 
bound, before bringing tins under-tenure to sale under 
his second decree, to give notice to C, Nobeen Kiehen 
Mookerjee v. Shib Bershad Vaituck^ 8 W', i2., con- 
sidered. LAiJDLBr V. GuNEBsa Chukdee Sauoo 

[I. li. R., 4 Calc., 488 

5. C. Watson v, Gonbsh Chunbbb Sahoo 

[3 C. Ii. R., 240 

83, Procedure. — Setting aeide sale, 

— Material irregularitien, — Civil Procedure Code 
{Act X of 1877), ch. XIX, as, 311, 647.— The pro- 
cedure to be followed upon the sale of au under-tenure 
is now that prescribed by the Civil Procedure Code. 
Section 311 does not apply only to sales made under 
Chapter XIX of the Code, and the sale of an under- 
tenure may be set aside upon any of thegrouiids men- 
tioned in that section. Azizooknbssa Khatoon v, 
Goba Chand Diss . . I. Ij. R., 7 Calc., 163 

S. C. Azizooknbssa Khatoon v. Kalit Chdbn 

Sbn 8 C. 1<. R., 498 

6. PORTION OP UNDER-TBNURE, SALE OP— 

34. Judg^entrdebtor in receipt 

of whole rent.— Act VIII of 1869, sa, 61, 
64, — It is only where the judgment-debtor is in receipt 
of the entire 16 annas share of the rent that in 
execution of a decree for rent the under-tenure can 
he sold. Dwabka Nath Chakeavuti v. Sttt- 
BiDBA Nath Chowhhubi 8 C. li. R., 407 

35, Sale under decree obtained 

by sharer in undivided estate.—lf a decree is 
given in favour of a sharer in a joint undivided estucc 
• for his share of the rent of an nnder-tenure situate 


SAUB I'OR ARREARS OE 

6. PORTION OP UNDER-TENURE, SALE 
OP — contimed. 

Sale under decree obtained by sharer 
in undivided estAUi— continued, 

in such estate, he is not allowed by law to put up for 
sale a portion of the under-tenure. Gobind CatTNnXB 
Box Chowdhbx V . Ram Cuonukb i howdubt 

[22 W. R., 421 

86. — Act X of 1859, 

a. 108. — Xffeci of aale. — Where a sharer in an un- 
divided taluok, after obtaining a decree for money 
due to him on account of his share of the rent, 
brings to sale a portion of the tenure corresponding 
with the share of the rent for wiiich ho obtained a 
decree* the sale has no further effect than any other 
sale in which the rights of the judgment-d<*htor are 
sold. Ndnd Lall Box e. Goouoo Chubn Uobb 

[15 W. R.. 6 

PiTAMBITBBH CHOVrnHBAIN V. Nobin 

Mookbbjbb . . 18 W. R., 205 

37. Act X of 1S59, s. lOS.— . 

Act VIII of 1865, s, 4. — Sale of nnder-tenure, — Mxe* 
cution of decree for rent. — A suit by a sharer in a joint 
undivided estate for money due to him on account of 
his share of the. rout of au under-tonnre situate in 
such undivided estate, fell within the provisions of 
section lOB, Act X of IB59. Where the owner of an 
undivided estate lets his share to a tenant by giving 
a pottah and taking a kabuliat, a suit for the rent 
of such undivided share, treated as a separate and 
distinct under-tenure, came under the provisions 
of section 4, Bengal Act Vlll of 18(55. 

NATH Chhchbbbuttx V . Dhttn Monbb Chowhbain 

[16 W. R., 624 

38, Right of purchaaer 

on aale of portion of tenure, — Where a suit was 
for rent, and the balances due under the decree 
were on account of a 7 annas rukkum of a tenure, 
and the sale certificate passed the right and interest 
of the defaulting under-tenant, it was hold that Act 
X of 1859, section 108, was applicable to the case, 
and that such right and interest only, and not the 
whole tenure, became vested in the auction. purchaser. 
Avkhil Chunhkb Mookebjbb V . Chundeb (/'OOMAB 
Mxttbb 22 W. R., 414 

Beng. Act VIII of 1869, m. 

64. — Right of purchaser. — Effect of aale. — The iVU 
Bench decision (in Sham Chamd Kundu v. Brojonath 
Pal Chowdhry, 12 B. L. H., 484 : 21 W. U„ 94), hg 
which the right of a purchaser in execution of a rent* 
decree prevails over tliat of an earlier purchaser, 
has no application U> the case of a sale under Bengal 
Act VIII of 1809, section 64, which provides for the 
sale, not of the tenure, but of the right, title, and in- 
terest of the judgment-debtors. Luchmhk Ram* 
oNooj 1)088 V. Ram Hvbbs Box . 22 W« E.» 67 

■*v. JCtandlord and 

tenant.—Sale of a portion of a ienwce.—Beng. Aei 
I VIII of 1869, aa. 59, 60. — Cihaharera. — Partiea , — 
I A portion of a tenure cannot be the subject of a sale 
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Beng. Act Till of 1B69» 8« 64 — continued, 

under section 64, Bengal Act VllI of 3869, so as to 
give the purchaser the same privilege os he would 
acquire by the purchase of an entire tenure under 
sections 59 and 60. A landlord who was in receipt 
of a half share of the rent of a ceilain tenure caused 
that share of the tenure to be sold in execution of a 
decree for arrears of rent. After such sale A .^ the 
purchaser, took possession. Subsequently the tenant 
executed a mortgage, and a decree being obtained by 
the mortgagee the whole tenure was brought to sale 
in execution thereof and purchased by the mortgagee, 
who proceeded to oust A . In a suit by A . to recover 

C session of his half share of the tenure on the 
ting of his purchase, — UeH that he could not 
make out a title to the half tenure with the privilege 
attaching to the purchase of an entire tenure under 
sections 69 and 60 of Bengal Act VI 11 of 1869 ; and 
that as it appeared that the mortgagor, whose rights 
and interests only were thus sold, was only one of 
several co^sharors, in the absence of the co-sharers 
who were not parties to the suit, A . was not entitled 
to the relief he sought. Keilt u. Hub Ohundbb 
Ghosb . 1. li. B., 9 Calo., 722 : 12 C. L. B., 898 

dee Shamohxkd Kundu v. Beojonath Pal 
Chowdhby . • . 12 B. L. B.» 484 

41. Righti iiilei and in^ 

tereet of registered shareholder in tenure. — Rffect on 
joint shareholders. — Where a judgment-debtor was 
alone registered in the sherista of the zemindar as 
owner of a tenure, but it appeared that his two 
brothers who were joint in estate with him were en- 
titled to an equal share with him in the tenure, but 
that the judgment-debtor was the manager; and 
when it appoarod that the zemindar, being only enti- 
tled to a share in the zemiudari, had obtained a de- 
cree against the judgment-debtor alone for arrears 
of rent, and in execution thereof proceeded to sell 
his right, title, and interest under section 64 of the 
Rent Act, — Held that as the judgment-debtor re- 
presented his brothers, and as they were equally 
liable to pay the amount of the decree, upon the 
principle set out above, the latter were not entitled 
to recover their share of the tenure which the auction- 
purchaser had obtained possession of in execution of 
the decree against the judgment-debtor. Hoolar 
Chand Sahoo v. I^lla Chaheel Chand, L. £., 6 I. A., 
47 i and Bissessur Lull 8ahoo v. Luchmessur Singh, 
L . R ., 6 1 . A ., 233 , commented on. Jeo Lal Singh 
Guvga Pbbshad . I. L. B., 10 Calo., 996 

42. Sale of ganiidari 

rights. — In a suit for arrears of rent, w'^here defend- 
ants denied the relation of landlord and tenant to 
exist between themselves and the plaintiffs, it was 
found that plaintiff had been the sole owner of an 
estate which formed a 12 annas share of the 
under-tenure of a gantidar, who was liable to pay 
the rent of the other 4 annas to the owner of the 
neighbouring estate. In execution of a decree for 
imrears of rent due on the 12 annas share, plain* 


SALE FOB ABHEABS OF BEET— con* 

tinned. 

6. PORTION OP UNDER-TENURE, SALE 
OF — continued. 

Beng. Act VIH of 1869, a. 64— confinasd. 

tiff caused the ganti to be sold and purchased it him- 
self, and the proceeds not being sufficient to pay the 
amount of the decree, he caused the tenant-right of 
the 4 annas share to be sold and purchased that 
also. Held that Bengal Act VIII of 1869, section 
64, did not apply, because plaintiff was not a sharer 
in a joint undivided estate; and that, by his pur- 
chase, plaintiff had become the absolute owner of the 
12 annas ganti, and had acquired the right, title, 
and interest of the last-registered tenant in the 4 
annas share. The result was to place him in the 
position of holding the 16 annas gantidari right 
.as against the under-tenants, who were bound to pay 
rent to him as de facto gantidar. Jogbndbo Ohunleb 
Ghobb t). Shona Kalbb . . 24 W. B., 813 

48. — Sale of immoveable 

property. — Beng. Act Till of 1869, s. 65.— Where 
one co-shorer obtains a decree for money due to 
him on account of his share of the rent of an ijara, 
and in execution of that decree attaches, in the first 
instance, the immoveable property of his debtor, such 
attachment is void and will not invalidate a convey- 
ance of the property by the judgment-debtor made 
during its continuance. It is not unless and until 
all the moveable property of the judgment-debtor has 
been sold and the sale-proceeds are found insuflicient 
to satisfy the decree, that the judgment-creditor can 
proceed under section 64 or 65, Bengal Act VIII of 
1869, to seize and sell the immoveable property of 
his debtor. Saboha Pbosad Gangooly v. Tabuck 
Ohukdeb Bhuttachabjbb . 2 C. L. B., 825 

44. landlord and tena nt . 

— Sale of portion of under-tenure. — Suit for 
arrears of rent. — 'There is nothing in section 64, 
Bengal Act VIII of 1869, which necessarily leads to 
the conclusion that under that section a share of an 
under-touuro cannot be sold so as to render the sale 
binding upon the judgment-debtor ; and there is no 
substantial difference l^tween the sale of a portion of 
an under-tenure under that section and under the 
Civil Procedure Code. Where, therefore, a plaintiff, 
who was the owner of a share in a zemiudari, had 
obtained a decree against X., who held a talook in 
such zemindari, for arrears of rent due in respect 
of such share, and in execution of such decree 
brought a share of such talook to sale, co/respoiid- 
iug with his share in the zemiudari, and himself 
became the purchaser ; and where such plaintiff sub- 
sequently instituted a suit against X., who was also 
the owner of a howla and nim-howla under the said 
talook, for an*cars of rent due in respect of the share 
of the talook so purchased by him ; and where it ap- 
peared that the sale at which the plaintiff became 
the purchaser was afterwards confirmed; and that 
he had obtained a sale certificate; — Held that such 
suit was not liable to be dismissed merely on the 
ground that the plaintiff had brought a share of an 
under-tenure to sale in execution of a decree for 
arrears of rent under section 64 of Bengal Act VIII 
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of 1869, and had thereby acquired nothing by such 
purchase, there being nothing in that section to sup- 
port such a conclusion. Oobind Chunder Hoy Chow^ 
dhry v. Ram Chunder Chowdhryt 22 W, JB., 4 il ; and 
Reily v. Mur Chunder Ohote, I. L. JK,, 9 Calc., 722^ 
discussed and explained. Ashandlla Khai7 Baha- 
PUB V , Bajenpba Chabdba llAI 

[l.Ii.B,»12Calo.,464 


6. EFFECT OF SALE. 

45 , BisBolution of relation of 

landlord and tenant. — Putni tenure. — The sale 
of a putni dissolves the relationship of landlord and 
tenant between the zemindar and the putnidar. 
Bbojonath Singh Roy u. Bhugobutty Dassbb 

[1 W. R., 183 

45 , Unregistered tenant.— A ze- 

mindar has a perfect right to bring a tenure to sale 
for arrears of rent without regard to the rights of 
the new tenant while he is yet unregistered. No- 
bben Kisuen Mooeebjee u. Shib PeUSHAI) l^AT- 
TUOK 9 W. B., 101 

upholding on review decision in .'8 W. B,, 96 

47. Begistered tenant affected 

by sale. — A zemindar need sot ordinarily look be- 
yond the register for sale of a tenure of a registered 
defaulter. Fobbbs v, Pbotap Singh Doogur 

[7W, B.,409 

43 , Inability of tenant for rent 

after sale. — Non-registration of transfer. — Where 
a putni tenure is sold under a decree against the 
tenant, he is not liable for any rent which may accrue 
afterwards, notwithstanding the transfer may not bo 
registered. Gopebeisto Uossahbe v. Ram Comul 
Mistby ..... Marsh.* 212 

S. C. Ram Comul Mistby ». Gopbektsto Gos- 

BAMBB 1 Hay, 568 

See contra^ Hobomohun Mooeebjee v. Ram 
C ooMAB Mittbb . . . 1 W. B., 225 

49 , Right of inamdars In re- 

spect of debts for arrears of rent.— The para- 
mount rights of Government in respect of debts due to 
the Crown are not transferred to alienees (such as inam- 
dars) of Government revenue. If an inamdar fails to 
recover his rents by any of the special processes pro- 
vided in the regulations, and is obliged to go into the 
Civil Court and obtain a decree for arrears, the sale 
of the land in execution of such a decree has the same 
effect (and no more) as a sale of land in execution of 
a decree for any other debt. Balaji Nabayan Ko- 
LATSAB V , BaMCHANDBA GANESH KeLEAB 

[11 Bom., 87 


SALB FOB ABBBAB8 OF BBBT- 

tinued. 

7. INCUMBRANCES. 

50, Subordinate tenures, Bffbot 

of sale on.— Reg. Fill of ISiy.-^Sale of 
putni talook. — On the sale of a talook under the 
provisions of Regulation VIlI of 1819, all subordi- 
nate tenures, such as ousut talooks, howalahs, nim 
howalahs, did not necessarily hipsc; it depended 
very much upon the terms of the pottah or grant under 
which the original talook was created. Dwabea- 
NATH Dobs Biswas e. Manice Chunder Doss 

[9 W. B.. 200 

51 , Tenures created by default- 

er.— Rs»y. Reg. nil of JS19.-Sale of putni 
tenure. — A sale under Ibjgulation Vlll of 1819 did 
not ipso facto annul all tenures created by the 
defaulting putnidar, hut the purchaser, if he thought 
proper, could avoid them. Madhusudun Kunbu v, 
Ramdhan Ganguli 

[8 B. U. B., A. a, 481 ; 12 W. B., 888 

52 , . Tenures created by 

putnidar.— tenure. — Act X of 1859 ^ s. 105, 
— Beng. Reg. Vlll of 1819, — Tlie provisions of 
Regulstlon VI II of 1819 with respect to the sale 
of undor-tenurcs for arrears of rent being applicable 
to sales under decrees for rent mode under section 
105, Act X of 1859, — Meld that where a sale had 
been effected of ii ** putni talook ” under that sec- 
tion, it must be presumed, in the absence of evidence 
to the contrary, that the tenure was one transferable 
by sale, and upon the creation of which it was stipu- 
lated by the terms of the engagements interchanged 
that, in case of an arroar occurring, the estate might 
be brought to sale ; in other words, it must be pre- 
sumed to be a tenure such hs is descrilicd lu the 
preamablo to Regulation V III of 1819, and the effect 
of the sale was to annul all incumbrances created by 
the putnidar. Bbindabun Chundeb Sircar Chow* 
DEBY V, Bbindabun Chundke Dey Chowdhby 

[18 B. L. B., 408j 21 E., 824 

S. C. in High Court, Bbindabun Chundeb 
Chowdhby V, Bbindabun Chunder Sibcab 
Chowdhby . • . 8W. B.,507 

58 , Decree as to liability to 

enhancement— Reg. V ill of 1819,-— Right 
of purchaser. — Suit for enhancement of rent.— Putni 
tenure. — The purchaser of a putni talook at a sale 
for arrears of rent under Regulation Vlll of 1819 
sued for a kahuliat at an enhanced rent. The for- 
mer putnidar had brought a similar suit, and the 
Court had declared that the rent was not liable to 
enhancement. Meld that the purchaser was bound 
by that decree. Taeaebasad Mittba e. Rak 
Nbibing Mittba 

[6 B. L. B., Ap., 5: U W. B., SS88 

54, Furchase by grantor of 

putni tenure.— Reg. Vlll of 1819 , «, 11, ole, 
1 and 3, — Rate of rent,— Putni denars.— The grantor 
of a putni tenure who subsequently purchases the 
lands granted by him in putui at the sale of the 
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Purchase by grantor of putni tenure— 

eontinued. 

putni tenure does not revert ipso facto to tlie posses* 
sjon he formerly held as proprietor, and is not en- 
titled to recover rent from the tenants at the rate he 
was receivinfT when ho granted the putni, without 
reference to the rents realised by the putni-holder in 
the interim, Majokam Ojiia v, Nilmovbt Singh 
1)B0 , . iaB.Ii.E., 198:21W. B.,326 

55 , * — .. Right to annul tenures. — 

Might of lessee claiming under purchaser. — Tenures 
not annulled hy purchaser. — Where an auction-pur- 
chaser did not avail himself of the power vested in 
him by law to avoid and annul a tenure created by 
his predecessor, — Meld that it was not open to any 
person subsequently Iiolding his estates, and still less 
to a mere lessee claiming under him, to avoid the 
tenure. Taba Chand Dgtt v, Wakrnoonissa 
Bibbb 7 W. B., 91 

55 , Power to make inoum- 

branoea. — Putni lease. Construction of — Beng. 
Meg. VJ11 of IS 19 , — A putni lease containing words 
to the effect that the putnidar could give no dur- 
putni or mokurrari loose at a jumma less than 
the jumma of the putni, was held to confer no such 
jK)wer as that described in clause 1, section 11, Regula- 
tion Vm of 181 9, — inz,, that of making incumbrances. 

A portion of a putni tenure cannot be sold under tbe 
provisions of Regulation VIII of 1819; and if an 
auction •purchaser acquires any of the rights of the 
putnidar, he is bound by the acts of the latter as re- 
gards the grant of leases. Mohadbb Munbul v. 
CowBXL 16 W. B., 445 

IJplield on review. Coweli. v. Moh adkb Mhkdfl 

[17 W, B., 182 

See Monowothonath Dbt v. Glascott 

[20 W. B„ 276 

Sham Chand Mitteb v. Jhggft Chundee ’ 
8IR0AB . . . . 22 W. R., 60 

Upheld on review . . 22 W, B., 641 

57 . Right of ejectment.— 

of purchaser of putni tenure . — fPaiver by accept- 
ance of rent. — The receipt of rent for fifteen years 
by the purchaser of a putni talook sold for arrears 
of rent under Regulation VI 11 of 1819, was held to 
be a waiver on bis part of his right to evict the ten- 
ant under clause 2, section 11 of that Regulation. 
WOOMANATH HOT ChOWDHBT O. RoGHOONATH 
Mittbb .... 6 W. B., Act X, 63 

58, Beng, Bent Act, 1869, b. 68 

<Beng. Act VIII of 1866, s. ie).---Khodkasht 

ryo/s.— The objcKjt of section 16, Bengal Act VI 11 of 
1865, was to protect, not merely any one class of ten- 
ants, but tbe leaseholder of tlie pnrticuUr land leased : 
the exprifssion **khodkasht ryots” as us^ there 
mmning resident and hereditary cultivators.'* 
Koonxbb Bxbbb V . Hi&doy Nath Dobbbbpa 

[16W.B„908 
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7. INCUMBRANCES— 

69. Beng. Act VIII of 1869, s. 66 

(Beng. Act VIII of 1865, S. 16). — Purchaser of 
rights of holder of fractional share. — Section 16 of 
Bengal Act VIII of 1865 did not apply to the pur- 
chaser of the rights and interests of the holder of a 
fractional share in an under-tenure. Habasundabi 
Dasi V. Kibtomani Chowdhbain 

[6 B. L. B., Ap„ 87 ; 13 W. R., 267 

60. Might of purchaser 

to eject tenants. — Where the rights and interests 
of a judgment-debtor were sold in execution under 
Bengal Act VI 11 of 1805, the tenure itself did not 
pass, much less did it pass free from all incum- 
brances; and the purchaser was not entitled to eject 
tenants who had been occupying and cultivating the 
land for more than twelve years. Raj Kibhsn 
Mooebbjeb 0. Dgsbuth Sootbodhfb 

[16 W.R.,234 

61. Under-tenure, Sale 

of. — Act X of 1859, s. 105. — Under- tenures sold for 
arrears of rent under section 105 of Act X of 1859, 
other than tenures upon which the right of selling for 
arrears of rent had been especially reserved by stipu- 
lation in the engagements intei changed on the crea- 
tion of the tenures, did not pass free from incum- 
brances. Semhle, — It was to get rid of this that sec- 
tion 16 of Bengal Act VIII of 1865 was enacted. 
Shahabooddben V. Fitttkh Ali 

[B. L. B., Sup. Vol., 646 
2 Ind. Jur., N. S, 136 : 7 W. B., 260 

Mohima Chundkb J>by v. Gooboo Dors Sen 

[7 W. R., 285 

iHDTJB ChUNDBA DOOGHB V. RUTTTTN KOOMA ttKB 

Bibeb 7 W. R., 376 

The above Full Bench decision did not apply where 
1 the tenure itself was not sold. Dooeoa Soondubbb 
Debia V. Dinobhndhoo Ktbubto Doss 

[8Vr.R.,475 

62. — — Sale of sub-tenure, 

— Beng. Meg. VlII of 1831. — Where a sub-tenure 
had been granted, but no power was reserved to the 
grantor in the sanad to sell the tenure free from 
incumbrances in caw* of default in payment of rent,— 
ffeld that, in a sale for arrears of rent under Regula- 
tion VIll of 18<ll, the purchaser did not take tree 
from incumbrances created hy the grantee. The 
decision in Shahaboodeen v. Fuiteh AH, B. L. M., 
Sup. Vol., 646, affirmed. Fobbbs v. Lutchmeput 
Singh . . 10 B. L. B., 139 : 17 W. R., 197 

[14 Moore’s I. A., 330 

Mohbsh Chhndbb Bahbbjee 17. Ohhndeb Mo- 
neb Dbbi 

[10 B. L. B., 160, note : 16 W. B., 237 

58. Seng. Act Till of 

1863 . — An auction -purchaser under Act VllI of 
1865 was not at liberty, without notice of his Intention 
to cancel a pre-existing under-tenure, or other act on 
his part, to avoid any incumbrance. Gobind Chfk- 
PKB Boas «. Aumooddebn . , II W. B.» 160 



( m % ) 


mows! OF CASKS. 


SAXiSS FOE ABRSARS OF BFNT-^oik 

tinned. 

7. KS — continued. 

Beng. Act YIII of 1869, s. 66 (Beng. Act 
Ylll of 1866, 8 . 16) — continued, 

— Survival of incum* 

hrancee, — The sale of a tenure under icctioii 16, 
Bengal Act VIII of 18C5, did not ipso facto annul 
all incumbrances, but certain incumbrances were re- 
cognised by this section to survive such sale. Uma- 
BUMDABI DaBI V. BiBBUL MaKDAI* 

[8 B, li. B., A. 0„ 188 

S. C. WoOMA SOONDTTBKB DOflfllA «. BbEEBTTIi 

Mundub . . • .11 W. B., 668 

66. Voidable incum^ 

JraacM.— Under Bengal Act VIII of 1865, section 
16, under-tenures l)ecame void ipso facto by the sale, 
and were not merely voidable at the option of the 
purchaser. Unkoda Churn Dabs Biswas o. 

ItlOTHUBA Nath Dass Biswas 

[I. Ii. R., 4 Calc., 860 : 4 C. L. B., 6 

66. Suit to set aside 

incumbrances .—The. right which an auction-pur- 
chaser has under the Kent Ijaw, section 66, to do 
away with under-tenures, cannot be executed without 
a suit first having b(H*n instituted, the mere fact of 
purchase being insufficient to set aside incuinbrauccs. 
Raj Bullubh Mitteb v. Sbekbam Sibcae 

[26 W. R.. 109 

67. Vufni tenure,^ 

Duf-putni tenure . — Under •tenure, — Incumbrance . — 
Bengj, Act VII I of 1809^ ss, 59, dO . — The sale of a 
putni tenure for its own arrears under sections 59 and 
60, Bengal Act VI 11 of 1869, does not per se avoid 
the dur- putni tenures, but only renders them voidable 
at the option of the purchaser. An under-tenure is 
an incumbrance within the meaning of section 66, 
Bengal Act VIII of 1869. Titu Bibi v. Mohebh 
Chunder Bagchi Munsubunnissa Bibi », Mo- 
HB8H Chunder BAacni. Ibrahim Madla v, 
Mohesh Chunder Bagchi 

[I. L. B., 9 Calc., 688 

S. C. Titu Bibi v. Ibrahim Mollah 

[12 O. I., R., 304 

68. . ..... — Sriclc-built house, 

— A brick-built house was notan “ incumbrance, or 
a tenure within the meaning of that word in section 
16 of Bengal Act VIII of 18t»5 which a purchaser at 
a sale for arrears of rent could remove. Bhibdas 
Bandapadhya V. Bamandas Mukhopadhta 

[8 B. L. B., 237 : 16 W. B., 860 

69. Mortgage hg de- 

faulting tenant,— Act X of 1859, a, 105 . — A mort- 
gage created by a defaulting under-tenant, on ac- 
count of a debt contracted by him, could not continue 
to the prejudice of the auction-xmrehasers of the 
tennr sold for arrears of rent under section 106, 
Act Xeof 1859. Kaubb Kant Chowdhey o. Ro- 
xoneb Kant Bhuttachabjeb . 8 W. B., 217 

70. Title acquired , — 

Adverse possession, — If the holder of an under-tenure 
allowed his tenant to occupy the land rent-free for 
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more than twelve years; the interest thus created in the 
latter was an incumbrance upon the under-tenure ae 
much within the reason of Bengal Act VIII of 1866* 
section 16, as if the holder had mode a rent-free 
grant or given a nominal lease. Mahomed A«ku» 
V . Mahomed Wabuok . . 22 W. R„ 413 


Bight of oecu» 

paneg under Act X of 1859, s. Might of pur. 
chaser.— Incumbrance.— A purchaser of a tenure sold 
under Act VIII of 1865 for arrears of rent could not. 
under section 16, eject a ryot who had acquired a right 
of occupancy under section 6. Act X of 1859, under 
the former tenant. Nilmadhah Karmokar u. 
Shibu Pal . 6 B. L, B., Ap., 18 : 18 W. B., 410 

PUBEDAa StNOH V . PUBTAH NABATAN SiNOH 

[6 B. L. R., Ap., 20 : 11 W. B., 268 

Bholakath Qhossal o. Kbdabnath 

[19 W. b;, 106 

Emam Ali Mestobt ». Ator Alt Khan 

[22 vr . B., 188 


72. Tnte rmediaie 

holding.— Bowlah tenure . — An auction-purchaser at 
a sale held under Bengal Act VIII of 1806 had 
a right to get rid of an intermediate holding such as 
a howlah so far as to substitute himself for the 
bowlabdar in respect of the collection of the ryots* 
rents. Mohiooddeen Mahomed r Ram Ktsuore 
Koondoo .... 22W.B., 811 


.. Is of a purchaser 
at an auetion^sale held under Seng. Act VIII of 
1865 when in collusion with the former proprietor, 
— A proprietor of a talook, which was about to 
be sold for arrears of rent, entered into an arrange- 
ment with the plaintiff whereby, in consideration of 
a share in the purchase, he agreed to use his induenco 
to urge on the sale, and to seeiiro the purchase to the 
plaintiff. Under this arrangement the plaintiff be- 
came the purchaser of the talook. and the former 
proprietor ohtaimvl a share in the purchase. A suit 
by the plaintiff to oust the under-tenants wa.8 dismiss* 
ed ; the plaintiff took only as a purchaser at an or* 
dinary execution sahs and did not ohtein the hem* 
fit of section 16 of Bengal Act VIII of 1866. S»i- 
NATH GHOSB V , HaBONATH DuTT CHOWDnUY 

[9 B.li.B.,220; 18 W.B.,240 

74. Shitrmi tenure,— 

Where a shikmi tenure was sold under Bengal Act 
VIII of 1865 and the shikmidar was found to 1^ the 
under-tenant of the zemindar, the shikmi pottnh not 
giving the privilege of making incumbrances, the 
purcliaser was held entitled nmler section 16 to re- 
ceive the tenure free of all incumbrances,-— the in- 
cumbrances of a jummai tenure of a person who was 
not a khodkhast ryot Huebx Marain CHATTE&m 
e. Wooma Churn Moorxrjrb , 10 W, R„ 109 
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7. INCUMBRANCES-.eo«(>iMw<f. 

Beng. Act Fill of 1860, s. 66 (Beng. Act 
VUI of 1866, 8. 16) ■^continued, 

76. " Shikmi tenure^ — 

At a sale held under Bengal Act VIll of 18C5 the 
defendant purchased a shikmi tenure, and obtained 
possession thereof. Subsequently he ousted the 
plaintiff from certain lands, and hence the suit by the 
plaintiff for recovery of possession thereof, on the 
ground that the property in dispute was a lakhiraj 
tenure created by the Kajah of Tipperah, and that the 
plaintiff was owner thereof, partly by purchase and 
partly by inheritance. The lower Appellate Court 
found as a fact that the late shikmidar, and not the 
Kajah, had granted the lands in dispute as brahmatar, 
but not in favour of the person through whom the 
plaintiff claimed. It, however, passed a decree in 
favour of the plaintiff, os he had been unlawfully dis- 
possessed. Meld that, under section 10, Bengal Act 
VIII of 1865, the incumbrances created by the former 
holder were voidable by the auction -purchaser, and 
that the plaintiff should show that the former holder 
could create such right. IswAR Chandba Chuoesb- 

[3 B. I.. B., Ap., 07 ; 12 W. B., 82 

Bee SBIVATH CHUOKEBBUTTr n. SBIMANTO liABH- 

KAB . 8 B. Ii. B.g 240, note : 10 W. B., 467 

76. Incumbrance created 

u}ith eanotion of zemindar, — In a suit by a pur- 
chaser at a sale under Bengal Act YIll of 1806 to 
get rid of an under-tenure set up by the defendants, 
where, in reliance upon the latter clause of section 
16, it was urged that the pottah under which the 
defendants held was created by the late holder with 
the express sanction of the zemindar, — Meld that 
under the strict provisions of that section no sanction 
of the zemindar w-ould avail, unless the right was 
vested in the holder by the written engagement under 
which the under-tenure was created, or by the 
subsequent written authority of the person who 
created it, or his representatives. Eshait Chtjnsbb 
Mojoompab i>, Hvbibh Chunsbe Ghobb 

[21W.B.,187 

77, Avoidance of incum^ 

hranee. — Beng, Act PHI of 1869, es. 59, 60. — On 
a partition of the joint family property, a certain 
ganti tenure, which had been purchased by the three 
members of the family at a sale, on the 8rd August 
1874, under the provisions of section 69 and 60 of 
Bengal Act VIII of 1869, was allotted to tlie plaintiff, 
who brought a suit claiming to be entitled, under the 
statutory provisions of section 66 of that Act, to evict 
the defendant, who was alleged to be in possession by 
virtue of an under-tenure of the land covered by the 
ganti tenure. It appeared that the tenure under 
which the defendant held the land was created, not 
by the owner of the ganti tenure, but by the superior 
landlord before the creation of the ganti tenure. 
Meld that inasmuch as the tenure had not been 
created by the owner of the ganti tenure the plaintiff 
wBf not entitled to avoid it as an incumbrance nnder 
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7. INCUMBRANCES— 

Beng. Act VIII of 1869, b« 66 (Beng. Act 
VIII of 1866, B. 16) — continued, 

section 66 of Bengal Act VIII of 1869. UiTBOA Peo- 
soKNO Ghobb v, Kalihas But 

[9 C. L. B., 449 

78. Benff, Beg. VIII of 

1819, e. 11 . — Cancelment of under -tenures. — Lands 
appertaining to a certain talook which was sold under 
Regulation VIII of 1819 for arrears, were held from 
the owner of the talook under a kaimi jumma tenure, 
under which the plaintiff, who sued the purchaser for 
confirmation of his title, cultivated the land through 
persons called burgaits, with whom he shared the pro- 
fits in some way. Meld that under section 11 of 
that Regulation the plaintiff’s tenure was cancelled. 
Compare Unnoda Churn Das v. Muthura Nath Doss, 
I. L. R., 4 Calc., 860 : 4 C. L. R., 6 s Burnomogee v. 
Suttees Chunder Rog Bahadoor, 10 Moore's I. A., 
123, cited and discussed. M OHIKI Chund be Mozum- 
PAB V. JoTiBMOT Ghose . • 4 C. Ii. B., 422 


PURCHASERS. 

70 , Bight of purchaser.- 

to khas possession.^ Jh ryot’s tenure having been 
sold for arrears of rent under an Act X decree, the 
purchaser was held to he entitled to he put in khas 
possession of the entire tenure as it originally stood, 
notwithstanding that the sons of the ryot had been 
occupying huts on the land for more than twenty 
years. The circumstance that the purchaser happened 
to be the superior landlord did not diminish his right, 
Tbblottuma Dbbbb V. Beojo Lall Shamunt 

[8 W. B., 478 

80, — — Right to nij-gote 

land. — The right to hold nij-jote lands necessarily 
passes with the sale to the auction-purchaser, Joy 
Butt Jha «. Baybe Ram Singh . 7 W. B., 40 

31 , — Right to rent due 

at time of sale. — A purchaser of a putni sold in exe- 
cution buys it with all its liabilities, including instal- 
ments due to the zemindar, and cannot recover them 
from the original putnidar. Ehoda Bubsh v, Be- 
GUMBUEEE Bobbeb . . W. B., 1864, 207 

82. Right to rent . — 

Idabilitg of putnidar for rent. Beng. Reg. VIII of 
1819, s. 8, cl. 3. — Where a putnidar’s possession is 
disturbed by the zemindar, and he is prevented from 
collecting the rents of certain kists, he is not liable 
for those kists. ^ Where a talook is sold for arrears, the 
putnidar who is sold out is not liable for the rent of 
the month in which the zemindar presented the peti- 
tion enjoined by clause 3, section 8, Regulation VIII 
of 1819. Babimba Bebia o. NiLMomiB Singh Bed 

[16W.B..180 

88 . Right to rent , — 

Liahilitg of suretg of putnidar, — The purchaser of 
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8. RIGHTS AND LIABILITIES OP 
PU tiCH ASERS — continued. 

Bight of purohaser— 

tbe rights and mtcrests of a putnidar in a putni talook 
sold for arrears of rent purchases the talook subject 
to whatever claims the zemindar has against it for 
rent, and has no claim against the surety of the 
putnidar by reason of the name of the latter appear* 
lug as the owner of the talook in the zemindar’s 
})apers or otherwise. He may sue the other sharers 
for the money which he has paid on their account. 
Obhoy Cuokbeu Bundopadhta V. Nilambub 
Mookbbjbb .... W. B., 1864, 78 

34 , Sale under B eng. 

Act Fill of IBSlf . — Whai paeees at sale. — As a 
general rule, wlmn a tenure was sold in execution of a 
decree under the provisions of Bengal Act VlII of 
1805, the whole tenure fiassed, unless there was some 
reservation luiide at the iiiiie of the sale. IluBO 
Gobind Biswas v. Ddmountbe Dab be 

[18 W. B., 804 

86. Purchaser of 

shareholder'* s rights. — Sale under Beng. Act VJll 
o/*/865.— -The purchaser of a partnership in a tenure — 
in other words, of a shareholder’s rights— acquired no 
right to retain p()8se88i(>n against a person w’ho bought 
the tenure itself when sold for arrears under Bengal 
Act VIll of 18C5. liUBO Nabaib Gibkk v. Duboa 
C uuBN Gikbe . . . ,16 W. B., 819 

38 . Purchase hy 

shareholders. — Ousut howalaSt Effect of sale on . — 
Recorded tenants. — A shareludder is not precluded 
from purchasing the whole of a liowala sold bond fide 
for arrears of rent due from himself and his co-sharer. 
All ousut howalas created by the co-sharers fall with 
the sale of a bowala unless specially protected by the 
howala lease. A zemindar may bring a suit for arrears 
only against the tenant whose name is recorded in 
his sherista, and in execution of a decree obtained in 
such a suit the whole tenure may be sold, though 
others, not recognised by the zemindar as his tenants, 
may be intercsttid in the lease. Hukkr Chubn 
Bose v. Mbhabookissa Bibbb . 7 W. R., 818 

37. Liahilitg of co- 

sharers on sale of tenure. — Where a decree was for 
arrears of rent due upon a tenure, it was held that, 
though the sale proceedings specified that the rights 
and interests of certain i)arties wore sold, yet the 
tenure itself w'as sold, and all the co-sharers were 
jointly liable. ALUffOODDEEN Sabib Khan 

[8 W. R., 60 

Contra^ Lalla Sabil Chakd v. Gooditb Khan 

[22 W. B., 187 

88 , — . — Bight of pur- 

chaser of transferable under-tenure to void leases . — 
Might to enhance The purchaser of a trans- 

ferable under-tenure in execution of a decree for 
rent may void any lease or bolding within the 
tenure not specially protected by law, and conse- 

IV 
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Bight of purohaBer— con^tawee^. 

qucntly may sue for a kabuliat at rates paid for 
similar lands in the neighltourhood. SEISHTBEBUBIt 
Munbul V. Gobinb Subuokab 

[6 W. R., Act X, 16 

89. Act X of 1859, 

s. 205.— Beng. Beg. VTIT of 1819, #. li.— Title 
created by purchaser. — Where a tenant committed 
default, and purchased the tenure when it was sold in 
execution of a decri^o against himself, he could not 
claim the benefit of the law relating to auction- 
purchasers under section 105 of Act X of 1869, and 
section 11, Regulation VlII of 1819, and ask the 
Court to set aside the title of a third party which 
had been created by himself. Where ho himself has 
sold to a third party, he is hound-to recognise that 
party’s purchase, and also all bond fide leases under 
that party. Where the lease by which a howala 
tenure is created does not expressly reserve it for 
sale for non-payment of rent, t)i(>. rights of an aiio- 
tion-purchaser cannot arisi* under Regulation VIII 
of 1819. Mbheboonibsa Bibrb v. Hub Chubk 
Bose lOW. B.,220 

90. — — Principle with 

regard to purchasers at revenue sales. — The prin- 
ci))le laid down in tlie case of Surnomoyee v. Suttees 
Chunder Boy, 2 IV. M., P. C., 14 : 10 Moore* 1 1. A., 

123, with respect to the rights of purchasers at sales 
for arrears of revenue, is applicable to sales for 
arri^ars of rent undiw Regulation Vlll of 1819. 
WoMANATH Roy CUOWDHET V. ROOnoONATH MlT- 

TKB .... . 6 W. B., Act X, 68 

01 . Liability of purohaBer.— 

Bate from which purchasers liability for rent com* 
mences. — The purchaser of a tenure at a sale for 
arrears of rent was held to ho liable for rent from 
the date on which the sale was confirmed, for until* 
confirmation he could not obtain the certificate of 
purchase. Bbbfin Behabbb Biswas r, 

NATU Uazeah . , . 21 W. B., 867 

92, Liability to con* 

dition in lease. — Bight of re-entry. — A (iur-putni 
lease granknl upon the payment of a Ikjuus C/Oiitained 
a condition that if the annual rent remained for a 
longer period than one month in arrear, the lessor 
should have a right of re-entry. The lessor upon < 
d(ifault in payment of rent, without availiiig^ himself 
of the forfeiture, instituttid a summary suit for the 
arrears of rent; and upon an award therein the 
lands were sold for such arrears. Meld that the pur- 
chaser, who bought the putni tenure without notice 
of the condition for forfeiture, was not subject to that 
condition. *DEBNJ)yAX. PauaMANICB «. dUOOlESHBft 

Roy . . . Marsh., 262 : 2 Hay, 21 

lo decree 

in ejectment euit.— Previous purchase by mortgagee 
of portion of tenure. — Might of purckueer to* ques- 
tion by suit the wlidity of decree for ejectment if 

8 H 
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8. BIGHTS AND LIABILITIES OF 
PURCH A8ERS~-coM^tmi0<2. 

Liability of pxu:obM§er---eonttntied, 
noi a party to the rent euit . — In a suit for arreara of 
rent by a mokurraridar against his dnr-mokurrari- 
dar, a decree was passed ejecting the latter^ and, as 
a consequence, the tenure of the dur-mokurraridar 
was cancelled. Meld that a mortgagee from the 
dur-mokurraridar, who had, previously to the rent 
suit, obtained a decree on his mortgage and pur- 
chased himself at the auction sale, and who had 
not been made a party to the rent suit, was entitled 
to question by suit the validity of the decree ob- 
tained in the rent suit ordering ejectment of the 
dur-mokurraridar. Madhoo Peoshattd Sit^gh t>. 

Ram . . I. Ii. R„ 4 Calc., 620 

9. SECOND SALE. 

94 , Sale for prior arrears after 

sale for arrears of rent. —Where a tenure 
has once been sold fur its own arrears, it cannot be 
again put up to sale for the arrears due on account 
of a previous period. Lutifun v. Meah Jan^ 6 7F. 
JS., ii9, followed. Pbangoitb Mozoomdab v, 
Hibcaitta Kumabi Dbbya 

[I* X- 12 Calc., 697 

10. SURPLUS PROCEEDS OF SALE, 

96, Bight to surplus proceeds. 

"^Attaehment in hands of Collector , — The surplus 
proceeds of a sale made for default of ])ayment of 
putni rent, though under attachment by a Civil 
Court in the hands of the Collector, continues to bo 
the property of the putnidar until ordered to bo 
paid away by an onler from such Court. Sabfool- 
iJkH Khan n, LuonMBBruT Singh Doogub 

[18 W. B., 68 

90. — ' Priority. — filter- 

plus proceeds of sale under s. 59^ Beng, Act VIII 
of 1869. — Decree against dur-putnidar after sale 
of his tenure , — A putnidar caused to be sold the 
tenure of his dur-piitnidar, under section 69 of Ben- 
gal Act VIII of 1869, for the arrears of rent duo up 
to 12th April 1876. This sale took place on the 7th 
November 1876, and after satisfaction of the decree 
the surplus proceeds remained in the Collectorate to 
the credit of the dur-putuidar. Afterwards, in De- 
cember 1876, the putnidar brought another suit for 
the dur-putni rent due in respect of the period be- 
tween April and October 1876, and having obtained 
a decree, attached the surplus proceeds in the Col- 
lectorate, which wore at the same time attached by 
two other holders of ordinary decrees. Meld that 
the decree of the putnidar, although for rents of the 
current year, had no priority over the oth^r decrees; 
and that the surplus proceeds of the sale of the 
dur-putni tenure formed part of the assets of the late 
dur-putnldar, and were not hypothecated to the put- 
nidar for the rent of the year current. Gbish 
Munbul V, Doobga Doss 

[LL.B.,6C»lc^4G4 


SALE FOB ABBEAB8 OF BEET-^eoa. 

tinned. 

10. SURPLUS PROCEEDS OP SALE— 

* continued. 

Bight to BHrpluB proceeds— coaftntied. 

97. 

of 1819, 8, 17, cl. 5. — Putni talook.-^ Attachment, 
— Priority.— The putnidar of a talook granted a 
dur-putni to the defendants on the 10th of February 
1869. The same putnidar afterwards mortgaged the 
putni talook to the plaintiffs, who obtained a decree 
on their mortgage on the 28th September 1874. 
The putni was sold for its own arrears on the 17th 
November 1876 ; and after payment of rent and all 
expenses, there remained a surplus in the hands of 
the Collector, which was attached by the plaintiffs 
in execution of their decree on the 9th of November 
1876. On the 12th January 1877 the defendants 
instituted a suit against the putnidar, under clause 
5, section 17, Regulation VIII of 1819, for compen- 
sation for the loss of the dur-putni, and obtain^ a 
decree, which the Court directed should be satisfied 
out of the surplus sale-proceeds; and the Collector, 
notwithstanding the plaintiffs* attachment, allowed 
the defendants to obtain the amount decreed out of 
the surplus sale-proceeds. In a suit by the plaintiffs 
to recover the amount paid for compensation, on the 
ground that the plaintiffs* attachment was prior to 
the defendants* suit, — Meld that the defendants* 
decree must, notwithstanding the plaintiffs* attach- 
ment, bo satisfied out of the surplus sale-proceeds in 
priority to the plaintiffs* decree. Snbi^omotbb Das- 
BYA V, Land Mobtgagb Bane of India 

[I. L. B., 7 Calc., 178 : 8 C. L. B., 841 

11. DEPOSIT TO STAY SALE. 

98. — Bight to sue. — Voluntary pay- 

ment to stay sale. — Act X of 1859, ss. 102, 103 . — 
A person making voluntary payments in his own 
name to stay a sale in execution of a decree against 
others could not sue UT\der section 102 or 103 of Act 
JC of 1859 for the recovery of the money so paid by 
him. Abdool Wahab v, Dbdmmond 

[2 W. B., Act X, 48 

99 . — Party with recognised in- 

terest. — Beng. Beg. VIII of 1819, s. 14, cl. 1 . — 
Clause 1, section 14, Regulation VIII of 1819, does 
not contemplate that any party may, by depositing^ 
the amount due, stay a sale of a putni, but only a 
party having a recognised interest iu such putni. 
According to section 6, even application for registra- 
tion is not sufficient : that section provides what can 
legally be done if registration is refused. Kbisto 
Jbbbun Bueshbb e. Mackintosh 

[W. B., 1864, 68 

100. ' ■ Sufficiency of interest.— 

Suit to recover money deposited , — The plaintiff*8 
mother brought a suit to recover a portion of a 
talook which she claimed under a will, and which she 
would be entitled to upou the death of the widow of 
the deceased owner. While the suit was p^ding, the 
talook was put up for sale under Regulation VIII of 
1819, and to prevent its being sold paid the rent 
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11. DEPOSIT TO STAY 

SufBloienoy of ixitere8t>~eo»^t»««c2. 

The above suit abated by the death of the plaintiffs 
mother, and the plaintiff now sued the shareholders 
to recover the amount paid to save the talook from 
sale. Jffeld that the plaintiff's mother's interest in 
the talook was such as entitled the plaintiff to re- 
cover the money she paid. Shatoda Eoomabeb 
Dossbs o. Mohinbb Mohubt Ghosb 

[20W.B.,272 

lOL Voltmtary payment.— 

of mortgagee to prevent sale of mortgaged property,^ 
— Vohintavy payment, — The mortgagee of a putni 
talook paid certain moneys to prevent the sale of 
such talook for arrears of zemindari rent. Seld 
that this was not a voluntary payment, and could 
not be so considered even in the case where the mort- 
gagee, by a covenant in his mortgage-deed, had in- 
sured himself against loss by such sale. Nogender 
Chunder Qhose v. Kaminee Dossee, 11 Moore* s T. A., 
241, followed. Mohesh Chukdbb Banebjbe v. 
Ram Pubbono Chowdhry 

[I. L. R., 4 Calc.» 539 : 6 C. Xi. B., 280 

See Dulichand v, Ramkishein Singh 

[I. L. B., 7 Calc., 648 

102, — Sale of trans- 

ferahle tenures under s, 105, Act X of 1859, — Right 
of suit, — The right to make payments to preserve an 
interest, and to recover the sums paid, was not given 
in the case of ganti jutnmas and other transferable 
tenures sold for arrears of rent under section 105, 
Act X of IbBO ; when such payments are neitlier ex- 
pressly nor impliedly authorised, they must be 
regarded as voluntary payments, for the recovery of 
wliich no action will lie. Srebnath Holdab v. 
Ram Soondub Chtjckebbutty 

[4W. B., S. C. C, Bef.,4 

103, — Right of suit . — 

An under-tenant who has saved the superior tenure 
from sale by depositing the amount of rent due, not' 
only has the security of the tenure which he pre- 
serves, and of which he can obtain possession on ap- 
plication to the Collector, but be also has a right to 
recover the amount deposited by him as a loan in an 
ordinary suit. Ambiba Debi v. Pbanhaki Das 

[4 B. li. B., F. B.,77 

S. 0. Umbiea Dbbia V. Pbanhitbeb Doss 

[13 W.B.,F.B.,1 

104, — « Right of suit.^ 

JBeng. Reg, VIII of 1819, — Non^registration of 
transfer, — L, and R,, the holders of a putni estate, 
granted in 1856 a dur-putni lease to S, at an annual 
rent, the lease stipulating that S, should have full 
power of sale and gift, but should not sub-let without 
the putuidars' consent. The lease contained no stipu- 
lation for the registration of any vendee or donee. In 
1860 S, sold the dur-putni lease to K., the deed of 
sale which was duly registered providing for muta- 
tion of names in the putnidars' books. No such 
mutation was ever effected by K., who was never 

IV 
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recognised as their tenant hy L, and R,, the rent of 
the dur-putni being paid in the name of 8, In 1364| 
the rent due from the putnidars being in arrear, the 
‘ zemindar proceeded to sell the putni under Regula- 
tion VIII of 1819. Thereupon X,, in order to pro- 
tect his under-tenure, deposited in the Collectorato, 
on 17th November 1864, a sum of money, on which 
the sale was stayed. K., being then in arrear in the 
payment of his dur-putni rent, claimed to set off the 
amount deposited in the Collectorate against the rent 
due to L. find R, This L, and R, refused to allow, 
and they brought a suit in the Collector's Court 
against 8. and his sureties to recover the arrears of 
rent. In that suit X, intervened, claiming the bene- 
fit of tbe set-off, to which, however, the High Court, 
on 26tb June 1866, on appeal, hold that be was not 
entitled, the deposit being merely a voluntary pay- 
ment by X. On 30tb October 1867 X, brought a 
regpular suit against 8, and It, and R, to recover the 
amount of the deposit, and obtained a decree, but the 
decision was reversed on appeal, and the suit dis- 
missed for want of jurisdiction. On 6th June 1869 
X, filed his plaint in the proper Court. Held that ho 
was entitled to recover the amount deposited hy him 
in the Collectorate. Lucehinabain Mittbb v, 
Khbtteo Pal Singh Uoy 

[13 B. li. B., F. C., 148 : 20 W, B., 880 

Affirming the decision of the High Court in 8. C* 
Khettbb Paul Singh o.LuckhkbNabain Mittbb 

[16 W. R., 126 

Okhoy Coomab Chattbbjbb V. Dhibaj Mahtab 
Chund .... 22 W. B., 299 


106. Payment made 

hy vendehof dur-putnidar , — Voluntary payment , — 
payment made hy the vendee of the dur-putnidar 
(who has not obtained registration) to save the putni 
from sale is a voluntary payment, and the registered 
dur-putnidar cannot seek to deduct the amount from 
the rent due by him. Lukhbbnabain Mittbb v. 
Sbbtanath Ghosb 

*[1 E*. S.> 317 • 8 VT. B., Aot 2., 8 


106. 


Payment of 


putni rent by dur-putnidar. — Beng. Reg, VIII of 
1819, s. J3.— In a suit by the purchaser of a putni 
against a dur-putnidar for arrears of rent of the year 
1285 (1878), it appeared that, before the plaintiffs 
purchase, the dur-putnidar had paid the amount of 
arrears of putni rent for the year 1284 (1877), in 
order to save the putni from being sold under Regu- 
lation VIII of 1819, and that the amount so paid con- 
siderably exceeded the dur-putni rent due at the date 
of suit. Held that the defendant was entitled to 
deduct from the rent claimed the amount paid under 
the Regulation in excess of the dur-putni rent due up 
to the end of 1284. NoBO Gopal Sibcab v, Sbi- 
nath Bundopadhta 

tl. 1-. Bn 8 Calc., 877 : 11 O. Ii. B., 87 


putnidar, — Beng, Reg, 


Payment hy dur- 
VIII of m9.--Betig. Act 

8 H 2 
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VIII of 2869, $* 62, — The zemindar of an estate, in 
which the plaintiff and defendant respectively had pur- 
chased putni and dur-pntni tenures, obtained decrees 
for arrears of rent accruing before their purchases, 
though one of the decrees was obtained subsequently 
to defendant's purchase ; and in execution of these 
decrees he advertised the putni for sale, and the 
amounts due wore paid into Court by the defendant 
to protect the tenure from sale. In a suit by the 
putnidar against the dur-putnidar for arrears of rent 
accruing due subsequently to the defendant’s pur- 
chase, — Sold that the defendant was, on the con- 
struction of section 13 of Regulation VIII of 1819, 
and section 62, Bengal Act Vlll of 1869, entitled to 
set off such payments against the plaintiff’s claim. 
Hohogopal Sircar v. Sreenaih Bundopadhya^ /. L, 
JB., 8 Calc., 877, followed, Lalit Mohun Shaha v. 
Sbxi^ibas Sen . . 1. Ij. B., 18 Cale,, 831 

108. Payment by 

dur-putnidar. — Notice of title to tenants, — Beng. 
Beg. Vlll of 1819, e. 13 . — A dur-putnidar who has 
paid a deposit in order to stay the sale of the superior 
tenure under clause 4, section 13, Regulation VIII of 
1819, and has come into possession of the tenure, and 
is entitled to the profits of it, is bound to give notice 
of his title to the ryots. In the absence of such 
notice he cannot recover from them rents already 
paid by them to the putnidar. Nilmonbb Hot v. 
Hills . . . 4 W. B.; Act X, 88 

109. Payment by 

ehikmidar.-^ Money paid to preserve estate from 
sale , — A shilt'midar is not entitled to recover money 
voluntarily paid by him to preserve an estate from 
sale. PooENO Chundbe Doss Chowduet A Skbe- 
KATH Goopto , , • • 6 W. B., 178 

HO. — Bight to oon- 

irihution from co-sharers.— k shareholder who pays 
up arrears of rent due from the whole of the tenure 
in order to save it from sale in execution, is entitled 
to recovei: contribution from other shareholders Who 
were in possession during the period within which 
the arrears accrued, even though the tenure should 
be in the name of another and the decree be nomi- 
nally iigainst such other alone. Asudoollah v. 
Monohub Doss • . .22 W. B., 581 

III. — Compulsory 

payment, — Right to recover. — Plaintiff, to save the 
putni from sale for arrears of rent of a former year 
which had been adjudged by an apparently valid 
decree to be due to the defendant, paid the money. 
Held that tlie payment was made under such cir- 
cumstances as entitled the plaintiff to recover hack 
the money from the defendant, Andebw v. Lar- 
Moiru . . 2Ind. Jur., O. S., 4:lHay, 309 

112. Suit to recover 

moHM/ paid. — Beng, Beg. VIII of 1819, s. 13, el. 3. 

Act VIII of 2863, s. 5.— A putni^r* in 
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execution of a decree for rent against his mirasidar,. 
attached certain property of his, including a parcel 
of land belonging to the plaintiff, who, to save that 
portion, paid the whole amount due, and sued the 
mirasidar to recover the portion he ought to have 
paid. The suit was dismissed, no obligation on the 
plaintiff to pay having been shown. She appealed, 
alleging that her portion was within and subordinate 
to the holding of the mirasidar, and to sell would 
have jeopardised her holding. Seld that the case 
was rightly remanded by the lower Appellate Court, 
hut that the issue to be tried was whether the plain- 
tiff was a party who came under the provisions of 
section 6, Bengal Act VIII of 1865, read with sec- 
tion 13, Regulation VIII of 1819, more particularly 
with claused. Luckheb Pbba Dbbia v. Hbikdabuk 
Det 12 W. B., 818 

money paid . — The plaintiff purchased an estate at 
an auction sale in execution of a decree against 
the defendant, who was in possession, and after 
his purchase obtained possession on 6th April 1866. 
While he was in possession, one B,, the putni- 
dar, sued the defendant to recover arrears of rent 
which had l)ecome due. During the defendant’s 
possession and before the plaintiff’s purchase, and in 
execution of the decree he obtained in this suit, the 
estate in possession of the plaintiff was attached and 
ordered by the Collector to be 8(»ld ; whereupon the 
plaintiff paid the amount of the decree to save the 
tenure fnnn sale. In a suit brought to recover the 
amount , — Reid that the payment by the plaintiff was, 
as far as the defendant was concerned, a voluntary 
payment. Mere inconvenience without risk of actual 
damage is not sufficient to take away the voluntary 
character of the payment. Bam Baksh Chetlangi 
V. Hbipoy Manx Debx 

[8 B. L. B., 10, note ; 10 W. B., 446 

114. Suit to recover 

money paid . — A putni tenure which had been at- 
tached by O. in execution of a decree against D. 
was claimed by S., wliose claim was allowed. Upon 
this G. instituted a suit against S. and others to 
have the putni declared to be the property of D., and 
lading successful, had the putni sold in execution of 
his decree against J)„ became the purchaser, and got 
possession. After this he saved the estate from 
bt?iug sold for arrears of rent which had accrued 
prior to his purchase, by paying up the amount due. 
He subsequently sued i>. and to recover the 
amount so paid. S., who liad meantime appealed to 
the Privy Council, succeeded in obtaining a reversal 
of the decree nnder which G. had sold the putni ; 
but this reversal did not take place before G. bad 
instituted the suit for recovering the arrears he had 
liquidated. Held that G. was entitled to recover 
from S. the amount which had been paid by him to 
save the putni from being sold. Gofal Chundbb 
Chuckbrbuttt V. UooDOY Lall Det 

[10 W. B„ 
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115. Suit to recover 

money paid, — The plaintiff purchased at hu execution 
sale a share of K*8 tenure which had been attached 
on axjcount of a money-decree. Subsequently the 
whole tenure was advertised for sale in execution of 
a decree for arrears of rent. On applying to the 
Munsif he was told that, if he deposited the whole 
amount due the sale would be stayed. He did so and 
prevented the sale. He now sued K. to recover the 
amount deposited. Held that the payment was nei- 
ther officious nor voluntary, and that IT., wbo had 
enjoyed the profits of the land, was equitably liable 
for the sum paid to save it from sale. Khbtiitb 
Mohun Banbbjeb «. Habaduun Chattbbjbb 

[19 W. B., 287 

116. Unconditional 

tender. — Beng. Reg. VIII of 1819 .— Kkuv, J.—A 
tender to stay a sale under Regulation ‘ VIll, 1819, 
must be of the whole of the zemindar’s demand and 
without any condition as to its being kept in dejjosit 
by the Collector. Ram Chdbn Bondopadhya v. 
Dbofo Moybb Dobsbb . . 17 W. R., 122 

117. ! - Pay me nt to 

zemindar.— Beng. Reg. VIII o/1819t s. 13. — Payment 

'to stay final sale. — The direction in section 13 of Re- 
gulation VIll of 1819, that money paid into Court 
by a talookdar in order to stay the final sale shall 
be deducted from any claim of rent that may at the 
time be pending on account of the year or montlis 
for which the notice of sale may have b(‘on pub- 
lislied, is satisfied by payment, not into Court, but 
to the zemindar. If a strictly litoral construction 
were put upon the words “ into Court,” no payment 
effectual to stay the sale could bo made, for “ the 
Court” has nothing to do with these sales, which 
are managed by the Collector. Tabiny Dbbbb v. 
Shama Cuubx Mitteb . 1. L. B., 8 Calo., 854 

118. Nature of pay- 

ment. — Loan to proprietor. — Beng. Act VIII of 
18r>6, s. 8. — Money deposited to protect from sale a 
tenure advertised under the provisions of Act VIII of 
1865 must, under section 6, be considered as a loan 
made to the proprietor of the tenure, which becomes 
security to the depositor, who is entitled, on applying, 
to obtain immediate possession in order to recover 
the amount from any profits belonging to the tenure. 
Kabtice Submah V. Bypokath Sabekeb 

[IOW.R.,205 

119. Position of person making 

payment.-~Be»^. Reg. VI J I of 1819.— Huit for 
share of putni estate. — Mortgagee. — Plaintiff clnim- 
ed an eight annas share of a putni as purchased by 
the official assignee of an insolvent, Z>., whom the 
Principal Sudder Ameen found to have been otvner 
in his own right by inheritance of the share of the 
putni of which defendant’s ancestor, O., having de- 
posited arrears of rent, was in possession as girurdar 
under the provisions of Regulation VIII of 1819. 
Held that G. was substantially in the same position 


SALE FOR ARREARS OF RENT*— 

tinned. 

11. DEPOSIT TO STAY SALE— 

Fosition of person making payment-* 

continued. 

as a mortgagee in possession under an usufructuary 
mortgage ; and that plaintiff, as a purchaser f I’om 
such a mortgagor, would have no cause of action 
until the debt was paid off. Held that, as defend- 
ant’s plea of purchase from the alleged shareholders 
of the putni, in satisfaction of their ancestor 
lien, had proved unfounded, if they were permitted 
to fall back on their title as girurdars, the plaintiff 
must bo allowed to show that the debt ** was realised 
from the usufruct of the tenure,” even though this 
had not been established in a suit instituted for 
the purpose.” Boibtdb Chubn Bhuubo v. Taba 
Chind Banbbjbb . . 857 


12. SETTING ASIDE SALE. 

(a) Ibbbghjlabity. 

120. Beng. Beg. VIII of 1819, 

8. 8, Application ot.—Jungleburi tenuret. — 
Section 8, Regulation VIII of 1819, refers to jungle- * 
huri tenures that existed at that time, and its pro- 
visions do not apply to any tenure created since the 
passing of that Regulation. Munmohuk SiNan «. 
Watson & Co . . . .2 Hay, 398 ' 

121 . Beng. Beg. VIII of 1819, 8. 

8, Construction of,— Residing in neighbourhood. 

— Attesting witnesses.— By the words “residing in 
the neighbourhood” in Regulation V 11 1 of 1819, 
section 8, the Regulation does not make it impera- 
tive that the attesting witnesses shall he residents of 
the village, but may be taken to include men living 
within a short distance of the cutcherry. MoHiNBB 
DoSSBB V. JUOOOOUMBA DOSBBE 

[W. R., 1864, 882 

1 22 . Substantial 

persons. — Attesting witnesses. — With reference to 
the provision in clause 2, section 8, Regulation VIII 
of 1819, tliat the service of notice of sale of a putni 
talook shall be attested by three substantial persons, 

— Held that the word "substantial” must be under- 
stood in its ordinary sense,— t.e,, men who have some 
stake in the community, men of local influence or im- 
portance and respectability,— and not bel taken to 
mean simply men who can readily bo found. GofAL 
KisHOBE Shoob V. Mubun Mohun Holdab 

[2W.B.,1B8 

MoHINBB DOSSEB V. JueaODUMBA Dossbb 

[W.R.,1864, 882 

128, ** Substantial 

persons.**— Service of notice. — The provisions of 
clause 2, section 8, Regulation Vlll of 1819, with re- 
gard to the notification of the sale of a putni talook 
for the arrears of rent under the Regulation, that 
the serving peon shall " bring back the receipt of the 
defaulter or of his manager for the same, or, in the 
event of inability to procure this, the signature of | 
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(a) iBSBC^iTLAHiaiT-— eonifijitttfA 

Beng. Beg. VlXl of 1819» s. 8, Construe* 
tlon ot'-^contiimed, 

three eubstantial persons residing in the neighbour* 
hood in attestation of the notice having been brought 
,and published on the spot,” are merely directory, and 
where there is proof that the notice was in fact 
served, the sale will not be vitiated by non-compli- 
ance with any of these provisions,— s.y., as where 
one of the v^tnosses attesting the service of the 
notice turns out not to be substantial/* A respect- 
able man, of good character, living and well known 
in the neighbourhood, may properly be considered a 
** substantial person ** within the meaning of clause 
2, section 8 of the Regulation. It is too limited a 
construction of that clause to hold that the word 
** substantiar* must be taken to mean a wealthy 
man, from whom damages could be recovered by the 
putnidar, supposing the attestation to be false. 
Kamsabuok Boss v. Kaminee Koomabbe Dos see 

[14 B. li. B., 894 

S. C. Bam Sabtte Bose «. Mobmohikeb Dosseb 

[L. B., 2 1. A„ 71 : 28 W. B., 118 

1,24. — Substantial pet’’ 

sans, — Suit to set aside sale for irregularity, — Non- 
service of notices, — Omission to tender rent, — In a 
suit to set aside tbu sale of a putui for arrears of rent 
under Begulation VIII of 1819, on the ground that 
proper notices were not sent, served, and published 
under section 8, clause 2, the objection in order to 
succeed must be one of substance and not merely of 
form. The requirements of the Regulation as to the 
service of the istahar, and the signing of the receipt 
by substantial persons, may be held to have been 
substantially performed where the persons signing 
are such as are usually expected to attest such a do- 
cument, ])erson8 who are treated with consideration, 
— e,g,t ameeiis, mooktears, chowkidars. Pitahbeb 
Panda v * Damoodvb Doss, Dassee v , PixaMstTB 
Panda 24 W. B.* 129 

125. — Service of notice of eale.— 

g. Meg, VlJIof 18t9,s,8, oL 2, — Non-service qf 
Effect oft on sale, — Where a Court finds that 
the notice prescribed in clause 2, section 8, Regula- 
tion VlXI of 1819, has been duly served, it need not 
find whether the peon who served the notice com- 
plied with all the directions of the Regulation as to 
what should be done in verification of such service. 
Omission to comply with those directions does not 
vitiate a sale under* the Regulation, provided notice 
is duly served. Sona Bebbee v , Lall Chand Chow- 
DEBT 9 W, B., 242 

126. Proof of service, 

—Onus probandi. — Evidence Act, s, 196, — In a suit 
against a zemindar to reverse the sale of a putui 
tenure held under Regulation Vlll of 1819> on the 
ground of non-serviee of notice, the onus of pcoy^ 
aerviee lies on the defendant, according to tiic apim 
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of section 106 of the Evidence Act. Dooboa Chxjbn 
I SVBMA ChOWDHBX V, 

127. — — Proof of service. 

— JBeng, Meg, VIII of 1819, s. 8, cU 2, — Publica- 
tion, — Although the provisions of section 8. clause 
2 of Regulation VIII of 1819, specifying the manner 
in which proof should be given of service of notice 
of sale, are merely directory, it is neverthless abso- 
lutely essential to the validity of a sale under the 
Regulation that the notice of such sale should be 
served in strict compliance with the directions given 
in the same clause and section of the Regulation. 
Bhugwak Chundeb Dabs v, Suddbb Ally 

[1. L. B., 4 Calc., 41 : 2 C. li. B., 857 

128. Beng, Meg, Vlll 

of 1819, s, 8, cl, 2. — Proof of publication of notice 
before sale of putni talooJc for arrears of rent , — The 
due publication of the notices prescribed by Regula- 
tion Vlll of 1819, section 8, clause 2, forms an essen- 
tial part of the foundation on which the summary 
power to sell a putni talook for non-payment of rent 
is exercised by the zemindar, who, when instituting 
this proceeding, is exclusively responsible for such 
publication being regularly conducted. Although ob- 
jection to the form of the receipt, and the absence of the 
receipt itself, need not be regarded, if the fact of the 
due publication of the notices having been made is not 
matter of controversy (as held in Sona Bibee v. Lai- 
chand Chowdhry^ 9 W, M., 242), yet where that fact 
was in doubt owing to the evidence of it not having 
been secured according to the provisions of the Regula- 
tion — a result due to the neglect of those represent- 
ing the zemindar, — the finding of the High Court 
that due publication had not been established by such 
proofs as were forthcoming was maintained by the 
Judicial Committee. Mahabajah of Bubdwak v, 
Tabasundabi Debi 

[1. Xi. B., 9 Calc., 619 ; 18 C. L. B., 84 
I*. B., 10 1. A., 19 

129. " ■ Proof of pub- 

lication of notice,— Beng, Meg. VIII of 1819, s, 8. 
— Irregularity in sale. — Suit to set aside sale , — It is 
essential to the validity of a sale, held under Begula- 
tion Vlll of 1819, of a putni estate for arrears of 
rent, that the notices of sale prescribed by clause 2, 
section 8 of the ' Regulation, should have been all 
duly and regularly published as therein directed. 
Baicantha Nath Singh v. Dhibaj Mahatab 
Chand . . 9 B. Ii. B., 87 ; 17 W. B., 447 

Habanats GtrpTA v, Jaqannaxh Roy Chow- 
DHBY . 9 B. !•. B., 89, note : 11 W. B„ 87 

And as to wbat amounts to publication of notice. 
Raghab Chandba Banebjee V. Bbajanath Kun- 
j>u Chowdhby 

[9B,X».B„91,note: 14W,B.,489 
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(a) Xkbegulaeitt — continued. 

Service of notice of sale— co»<t««ec2, 

130. Ground for 

setting aside sale, — Non-serviee of notice.— -The fact 
of no notice having been served in the mofussil is suffi- 
cient ground for setting aside a sale for arrears of 
rent. NnaiHpBO Chundkb Ghosb «. Musbxtbf 
Bibre Tr . . .16 W. R., 17 

Taba Chanb Biswas v. Ram Jbbbun Moobtabbb 

[22 W. B., 202 

131 , JBeng, Reg, VIII 

of 1819, s, 8,^Notice of sale. Publication of . — 
In a case of a sale under Regulation VIII of 1819, 
where the putni was a small piece of land, upon 
which there was no town or village or cutcherry of 
any kind, and the peon stuck up the notice in the 
Collector’s office and also at the sudder cutcherry of 
the zemindar, and obtained the receipt of the de- 
faulter in the latter place, he was held to have carried 
out substantially, as far as he could, the provisions of 
the law regarding notice. Hubby Kisto Rot v. 
Motee Lall Nundkb . . .14 W. B., 36 

182. ' Beng, Reg, VIII 

of It was held to be a far more exact com- 

pliance with the spirit of Regulation VIII of 1819 
to serve the notice which it enjoins at the place in 
which the defendant’s gomashta was transacting and 
di<l habitually transact business, than at the cutcherry, 
which had not been in use. Hubooman Doss 
alias Noknah Baboo «. Bifbo Chuun Roy 

[20 W. B., 182 

188. • Reng, Reg, VIII 

of 1819, s, 8. — In the case of a sale of a putni talook 
for arrears of rent, so long as the cutcherry at which 
notice on the defaulter, as required by Regulation 
VIII of 1819, section 8, clause 2, is served, is an ad- 
jacent one in which all the business of the defaulting 
putni is carried on, and is on land belonging to the 
defaulter, publication at that cutcherry is a sufficient 
publication. MuifOAZBE Chapbasseb e, Shibo Soon- 
bubee 21 W. B., 869 

184. Beng, Reg, VIII 

of 1819, s, 8, — Due publication of notice of sale , — 
Where there is a cutcherry upon the land of a default- 
ing putnidar, the notice required by section 8 of 
Emulation VIII of 1819 must be served there ; but 
where there is no such cutcherry, the notice should be 
published, in the manner required by the section, at 
the principal town or village within the talook. 
Mababajah op Bubbwan V, Kbisto Kamini Dasi 
[I. U R„ 9 Calc., 981 : 18 O. I*. B., 427 

S. C. on appeal to the Privy Council. Mahabani 
ojf Bubbwan v» Ebishna K a mini Dasi 

[I. L. B., 14 Calc., 866 

186. Insufficient pub- 

Ueation of notice,^ Suit for reversal of sale , — 
Where, in a suit to set aside a putni sale under 
Regulation VIZI of 1819, it was proved that the 
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Service of notice of sale — continued, 

notice of sale was first stock up in the cutcherry of 
tke ijaradar (the mehal having been let ont in ijara 
by the putnidar), and, on the refusal of the ijaradar*s 
gomashta to give a receipt of service, it was taken 
down, and subsequently personally served on the 
defaulting putnidar at his house, which was at some 
distance from the putni mehal, — Seld that the ob- 
ject of the provisions in Regulation VIII of 1819 as 
to service of notice of sale is not only to give noUce 
of sale to the defaulter, but also to the under-tenants, 
and to advertise the sale on the spot for the inform- 
ation of intending purchasers j but though those pro- 
visions had not been strictly complied with, yet as 
the plaintiff (the putnidar) did not allege that in 
consequence of the defective publication there was 
not a sufficient gathering of intending purchasers, 
nor that the under-tenants were ignorant of the sale, 
and were prejudiced by such ignori^nce, nor that the 
mehal was sold below its value, — Held that the de- 
fect did not amount to a ** sufficient plea ” under sec- 
tion 14 for setting aside the sale. Rgkantha Ifath 
Sing V. Dhiraj Makatah Chand Bahadur, 9 B, h, 
R., 87, commented on and distinguished. GOUBEE 
Ball Sinbh v. Joobhisteeb Hajbah 

[I. Ii. R., 1 Calc., 869 : 26 W. R., 141 

186. — ' Publication of 

notice of sale, — Mcderial irregularitg,-^heng, Reg, 
VIII of 1819, 8, 8, cl. 2 . — Clause 2, section 8 of Re- 
gulation VIII of 1819, which provides that a notice 
of sale under the Regulation shall be stuck up in the 
cutcherry of the zemindar, is not complied with by 
serving the notice upon the zemindar himself or his 
agent. The object of the Regulation is to make 
known to the holders of under-tenures and ryots and 
the residents of the place that the putni will be sold 
if the arrears are not paid off within the time speci- 
fied, and if the notice is not stuck up in the cut- 
cherry, as prescribed by the Regulation, there is such 
a material irregularity in the publication as will 
avoid the sale. Gobinb Ball Seal o. Chand 
Hubby Maity • . I. L. R., 9 Calc,, 172 

187. ■■■■■■ ■■ Reng. Reg, VIII 

of 1819, s, 8, — Publication of proof of service.^ 
Suit to set aside sale. — Conii>liance with the direc- 
tions in Regulation VllI of 1619 as to service 
of notice is essential tp the validity of a sale under 
that Regulation. Where there was evidence of 
service upon the defaulter personally, but not of 
service at his cutcherry, — Held that this was not 
sufficient, and that the sale must he set aside. Maha* 
rajah of Bwtdwan v. TarasundaH Dehi, L, R., 10 
I. A,, 19 : 1, L, R,, 9 Calc., 619 ; and Maharajah of 
Burdwan v, Kristo Kamini Dasi, L L, R,, 9 Calc,, 
931, followed. Mahomed Zamib v. Abdoox. Hakim 


1 3ft. — — Putni 

Beng, Reg, VIII of 1819, 9, 8, el, 2, and s, 24,--^ 
Bate of publication of nature.-— The fact that the 
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6 AI 1 B TOU ARRBAB 8 OF RENT-con- 
timed, 

12. SETTING ASIDE ^Kh^contimed. 

(a) iBEsavLABtTT-^ooniinued, 

Service of notice of 

receipt of the notice of sale was dated the 16th of 
Bysack» and therefore did not show that the notice 
had been published at some time “ previous to that 
day,” so as to satisfy the provisions of section 8, 
clause 2 of Regulation VIH of 1819, was held not to 
be sufficient ground for setting aside the sale of a 
putni tenure for arrears of rent. There being nothing 
in the receipt to show the date on which the notice 
was published, no injury to the plaintiff having been 
proved, and it appearing that more than the time 
prescribed by the Regulation had elapsed before the 
sale actually took place, the Court refused to set 
aside the sale. It would not be a ** sufficient plea ” 
within the moaning of section 14 that the receipt 
had been obtained, or tlic notification published, on, 
instead of previous to, tlie 15th of Bysack. Matunobe 
Chubn Mitteb V. Moobbahy Mohitn Ghosb 

[I. L. B., 1 Oalo., 176 ; 24 W. B., 468 

189. Beng.Reg, VIII 

of 1819^ 8, 8. — Benami 'purchase . — Validity of 
sale, — A. and B, were co-sharers of a putni which 
was sold for arrears of rent hy the zemindar and pur- 
chased hy C, In a suit by A, against B,, C,, and the 
zemindar, the plaintiff alleged (1) that no sufficient 
notice had been given, and (2) that C. purchased be- 
nami for B, Held, on the question of notice, that 
once it was found that the notice bad been posted up 
in the cutcherry of the defaulter in accordance with 
clause 2, section 8, Regulation VITI of 1819, it was 
not essential to the validity of the sale that any 
other notice should have been given to the defaulters 
themselves, or that the service should have been 
verideJ in the manner directed by the section. 
Held, also, the benami purchase having been proved, 
that the sale must be considered good as far as the 
zemindar was concerned, and therefore the suit as 
against him must be dismissed with costs ; and that 
as against B. the parties were in exactly the same 
position as before the sale, B. being a constructive 
trustee for A. Bona Beebee v. Lall Chand Chowdhry, 

9 TV, It., 242 s and Koylash Chunder Banerjee V. Kali 
JProsunno Choiodhry, 16 W. B., 80, cited and fol- 
lowed. JoTBNDBo'MOHXTN TaGOBB V. DBBBni)BO 

Monbb 2 C. Ii. B., 419 

(6) Othbb Gbounds. 

140. Unregistered proprietor's 

right to sue to set aside sale.— talook.^ 
Transfer of putni. — Registered transferee, — Beng, 
Reg, VI ll of 1819, s. Where a putni talook has 
been sold under the provisions of Regulation Vlll of 
1819, an unregistered shareholder therein is entitled 
to sue for a reversal of the sale under the provisions 
of section 14 of the same Regulation. Ohttvdbb 
pBBBHAU Rot V , Shutadba Kumabi Shahbba 

[I. Ii. R., 12 Calo., 622 

141. Fraud. — to set aside sale, 

••^Meeg, Act Vlll of lS6$,^Right ef purchassr,-^ \ 


SALE FOR ARREARS OF RENT-con- 

tinned, 

12. SETTING ASIDE SALE— 

(6) Othbb GBOPNns—con^iwtted, 

Fraud — continued, 

A purchaser at a sale in execution of a decree held 
under Bengal Act VIII of 18G5 could not be ousted 
from the property purchased by him without proof 
that the decree and sale were fraudulent, and that bo 
(the purchaser) was a party to or J|ad notice of 
the fraud. Damudab Roy v. NiMAS!|pb Chijckee- 
BUTTY . . 7 B. L. B., Ap., 1 ; In W. B., 866 

142. Collusion. — Suit 

hy tenant against purchaser to set aside sale. — Whero 
a tenure had been sold under section 105, Act X of 
1859, in execution of a decree for the rent of land 
held under a inirasi pottali, a tenant In possession 
was at liberty to show that the decree had been obtain- 
ed by fraud and collusion against a person who had 
then no interest in the premises. Bobbadailb v, 
Gbe^oby ... 2 W. K., Act Xy 68 

148, Beng, Reg, 

Vlll of 1819, — Invalid sale , — A putni talook being 
about to be brought to sale under Regulation VIII of 
1819, the agents of the sharers were in attendance at 
the Collectorate on the day of sale, prepared to pay 
the rent due. Two of the agents {T, and B.) happen- 
ing to be out of the way at the time, the lot was 
about to be called up. The third (K. ), without inform- 
ing the Collector or zemindar's agent of their inten- 
tion to pay, or giving notice to the others, purchased 
the putiii. Meld that K.'s aot was one of bad faith, and 
that the 4 annas shareholders whom he represented 
could not in equity be allowed to heuetit by adopting 
the fraud. Held also that, as between the Collector 
and zemindar and the defaulting putnidars, the sale was 
valid ; but that it was void so far as it created a title 
in favour of the 4 annas shareholders to the 12 annas 
share, and K, must be treated as having made the 
purchase on account of, and as ‘a trustee for, the 
12 annas shareholders. Koylash Chubheb Banbb- 
JBB V, Kalbb Pbosunko Chowhhey 

L16 W. R., 80 

144. Collusion , — Ja- 

valid sale, — Reconveyance of share sold. — Where the 
sale of a tenure for arrears of rent was brought about 
by collusion between the party in whose name it 
stood and the purchaser, wdth a view to get rid of a 
co-sharer, who had neglected to have his share trans- 
ferred to his name, — Meld that the transaction was a 
private one, and not really an auction sale for the 
purpose of realising the zemindar's rent, and that on * 
payment of his share of the rent the above sharer 
was entitled to have his share reconveyed to him. 
Kishobb Ohuhhbe Sbin V, Rally Kinkub Paul 
Chowhhby .... 20 W. R., 888 

See Shibo Soobhubbe Dobseb v, Pakohoowebjs 

14W.R.»16S 

SiDHBB Nhbob Ally Khah «. Ojoodhyabah 
Khan . • .10 Hoore’s I. A., 640 

C8.C.6W.B„P.O.,8d 
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8AIiE FOB ARREARS OF REN7— eon- 

tinued^ 

12. SETTING ASIDE S^hT&--eontinued. 

{b) Othke GKonNj>s-->eo»^iii«0c2, 

’FT&lld^oontinued, 

146. Collusio ». — 

Benff. Reg* V^lll of 1819, — Sale where no arrears 
are due. — Per Ainslie, J. — It can only be on the 
ground that a sale is carried out in respect of arrears 
not really due that fraud and collusion can be 
imputed. Ram Chubn Bdndopadhta v. Deopo 
Mopbb Dobsbe ... 17 W. R., 122 

140, - — ■ Beng. Beg. 

VIII of 1819. — Invalidity of sale. — Sale where no 
arrears are due.-^k putiii sale under Regulation 
VIII of 1819 is invalid if there was no arrear of 
rent at the date of sale, whether notice of the fact 
had been given to the Collector or not at the time of 
the sale. Shiteoop Chundbe Bhoomick v. Pbktab 
Chundbe Sibgh . . . . 7 W. R., 219 

147. I Sale after arrears have 

been paid. — Suit to set aside sale. — Deposit of 
rent in Collector's treasury. — An estate was sold 
under clause 2, section 8, Regulation VllI of 1819, 
for arrears of rent due by a putnidar to the zemin- 
dar. Prior to the date of sale, the amount due was 
paid by the putnidar to an accountant in the Collec- 
tor's office, as in satisfaction of arrears, but no notice 
was given to the zemindar or Collector. A suit was 
afterwards brought to set aside . the sale, on the 
ground that, in consequence of such payment, there 
were no arrears duo at the time of sale. Meld per 
Nueman and Macphbeson, JJ., that the suit could 
not be maintained. Per Mittbe, J. — If the custom 
of the Collcctorate was, as alleged by the plaintiff, 
for payments in satisfaction so to be made to the 
Collector’s accountant, the sale ought to be set aside. 
Keibuba Mouan Shaha V . Aptauuddtn Mahombd 

[8 B. L. R., 134 : 16 W. R., 660 

148. ' ' - Sale by zemin- 

dar with notice {though irregularly served) that 
arrears of rent have been deposUtd. — Where a 
zemindar puts up a putni for sale, under Regulation 
VI 1 1 of 1819, knowing that the rent due to him has 
been paid into Court by the putnidar, the sale is in- 
valid, even if the notice served on the zemindar was 
illegally served, Taea SooNDUEEB Dbeia v. 
Kaoha Soondue Roy . , 24 W. R., 63 

149. Sale under decree alleged 

to be against wrong person.— Act VllI 
of 1866. — Registered tenant, — The plaintiff pur- 
chased, on 28th of September 1866, the right, title, 
and interest of one S. in a certain tenure of which 
Q, was the registered tenant. Previously the zemin- 
dar had brought a suit against G. for arrears of rent 
of the tenure and obtained a decree, in execution of 
which the tenure in question was, on 29th April 
1867, sold to the defendant under Bengal Act V III 
of 1865. In a suit by the plaintiff for a declaration 
of his right in the tenure, and for reversal of the 
sale to the defendant, — Meld that the suit by the 
defendant was rightly brought against G., who was 


BALE FOR ARREARS OF 

tinned, 

12. SETTING ASIDE SALE— 

(&) Othbr Geouni>s— coniftttStfd. 

Sale under decree alleged to be agaiusit 
wrong person— coaitViwed. 

the registered tenant ; and the arrears being actually 
due and the sale a bond fide one, such sale was valid 
and binding as against tbe plaintiff. ITatihA 
Kuatun V. Collector op Tippbrah 

[8 B. li. R., 4, note : 13 W. R., 433 

150. Decree for sale set aside 

on review. — Bona fide purehaser.Suit to set 
aside sale. — A. purchased a share of B.*s talook at 
an auction sale in execution of an ex parte decree 
obtained against B. under section 105 of Act X pf 
1859. B. obtained leave under section 58 of Act X 
of 1859 to revive the suit, and succeeded in getting 
it dismissml. He now sued to set aside the sale to 

A. Meld that the sale to A. was binding against 

B. , notwithstanding that the decree in execution of 
which it had taken place had been set aside iii re- 
view, provided the sale was bond fide. Jajp Ali 
Jan Ali Cuowdhry 

LI B. li. R., A. C., 66 ; 10 W. B.. 164 

151. Decree for sale set aside 

for fraud. — Suit to set aside sale. — In a suit to 
annul the sale of an unOer-tenure in execution of a 
decree under Act X of 1859, which was subsequently 
set aside on tbe allegation that it had been obtained 
collusiVely and by fraud, it was found that neither 
the decree-holiler nor the purchaser was guilty of 
any fraud. Meld that the mere circumstance of 
the decree under which the sale had taken place 
having itself been sot aside did not invalidate the 
gale, the plaintiff having failed to show that the pur- 
chaser was a party to the fraud which led to the 
decree and sale. Jugul Kibhobb Banbbjbb v. 
Abhaya Cuaean Saema . 1 B. Ii. B., A, C., 84 

Mohbsh Chundbe Bagohbb V. Dwaekanath 
Moiibo . . . .24 W. R.^ 260 

152. Sale while warrant is in 

force against moveable property.— Rewp. Act 
VII 1 of 1869, 8. 61. — Irregularity in sale.^Suit to 
set aside sale for irregularity. --Vnder section 61 
of Bengal Act VIII of 1869, a sale for arrears of 
rent, while S warrant against the moveable property 
of the debtor is still in force, is not merely irregular 
but void. A suit will lie to s(a aside an auction sale 
for arrears of rent where the decree-holder himself 
becomes the purchaser, on the ground of irregularity 
in conducting or publishing it, unless it be shown 
that the judgment-debtor has &iled to set the sale 
aside in a proceeding under the Civil Procedure Oode» 
or, having full opportunity of so doing, has neglected 
to do so. Ujolla Dasi V. Dhieaj Maratab CaAND 

[7 a Ii. B., 216 

158. W&nt of material injilry*-" 

Beng. Eeg. VIII of 1819. — A purchaser under a 
stkle for arrears of rent is not entitled to have the 
purchase set aside on the ground merely of an Ir- 
regularity iu sticking up the preliminary advertise* 
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BALE FOE ABBEAB8 OF 

Unued, 

12. SETTING ASIDE SAhE^cofUimed. 

(h) Otheb Qw)ViSi7)B^eontinued, 

Wa^ of material ixiiury-^coniimed, 

ineni^ unless he can show that he has been prejudiced 
thereby. . ^oysvb Bbbbb e. Ahamsb Jait 

[Marehu, 81: 1 Hay, 68 

164. ; Want of notice of suit for 

arrearB.-~-SKtt to set aside sale.— No suit will lie 
to set aside the sale oi an estate in execution of a 
decree for arrears df rent at enhanced rates acx^o^d• 
mg to a prior decree for enhancement subsequently 
reversed on special appeal, on the ground of want of 
notice of the suit for arrears of rent. Dooboa 
PSBaHAB PaXi CHOWDHBY V, JOGEBH PbOBASH 

Gokoopadbya . . . 4 W, B., Act X, 88 

156 , Want of notice of sale. — 

Jiond fide purchaser, — If a putni is sold for arrears 
of rent without the notice required by Eegulation 
Vlll of 1819, the sale is informal and can be set 
aside notwithstanding the bona fidea of the pur* 
chaser. Eohabuck Ali v. Ambbb Ali 

[21 W. B., 262 

166. TJnregietered 

tenant ^^Furchaeer, — Suit to set aside sale, — The 
purchaser of a tenure which is liable to be sold under 
kegulation Vlll of 1819, who has not registered his 
name as tenant, is not entitled on a sale of the 
tenure to notice of sale, and a suit brought by him 
fer reversal of the sale on that ground was dismissed. 
DHtTNBlTT SlNGK liOY 0. VlLLAYKT ALI 

[18 B. Ii. B., 168, note ; 16 W. B., 2U 

Alio Buobo Tabibbb Dossbb o. Puobokvohoyx 

. . 18 B. I 4 . B., 160, note 

Muboul Doss o. Hot Dhxjnput Singh 

[26 W. B., 162 

167 , VagueneBB of BpeoiAoation 

and notice of sale. — Act X of 1869, s. 104 , — 
Want of clearness in the specidcation of the arrears 
and costs for which a sale takes place, or in the mode 
in which the notice is published, is not an irregu- 
larity vitiating a sale for arrears of rent if fraud is 
absent. Bahokbi) Ayenoohoexn v, Kabbb Dobs 
Chundo 16W.B., 278 

158. Absence of one share* 

holder’s name f^om proc6edings.-^/rreya- 

lariig affecting validity of sale , — Where a tenure was 
duly sold for arrears of rent under Act X of 1859 and 
Bengal Act Vlll of 1865, the absence of a share- 
holder*! name from the proceedings did not as a 
matter of law invalidate the sale as against him. 
Doobbxjoy Mahtoon V, I*bxthbb Nabain Singh 

[14 W. B., 80 

169 , Fixing date of sale.— Fra. 

•^Custom , — Un fortuity of practice , — As regards the 
date Axed for sale and the era to be followed, inten- 
tion of the Regulation was to lay down a uniform 
practice in each locality. Uniformity being the 
‘ requirement, a^ the particular date only 


SALE FOB ABBEABB OF BEHT-eos* 

tinned, 

12. SETTING ASIDE SALE— eoaftatced. 

(5) Othbb Gbounds— eoa^tnued. 

Fixing date of sale— 

the form of enforcing regularity, a practice which 
has been established for a course of years and which 
is reasonable and convenient in itself, is not liable to 
objection on a mere point of form. Pitambeb 
Panda v, IXakoodub Doss. Dasseb v, Pitanebitb 
Panda . . . . . 24 W. B., 128 

160. ; Era, — Error 

in advertisement of daic.— According to Eegulation 
Vlll of 1819, the sale of a putni tenure for arrears <jf 
rent must take place on a day in the Bengali month of 
Jeyt. When a sale was advertised to take place on 
the 6th Jeyt 1269, which date was erroneously 
stated in the sale notice to correspond with Saturday,, 
May 17ih, 18C2, whereas the 5th Jeyt was in fact 
Sunday, May 18th, and the sale took place on Satur- 
day, the 4th Jeyt, the sale was held to he illegal, in 
consequence of its not having taken place on the 5th 
Jeyt, or any subsequent date to which it might have 
been adjourned after due notice. Beohabax 
Mooeebjbb V, Issue Chundbb Mookebjee 

[W. B., 1864, 4 

161 , — ... ■ Change of date of sale.— 

Sale not for full arrears. — Eraud, — Suit to set aside 
sale, — In a suit to set aside a sale for arrears of rent 
due up to Aughran 1262, the plaintiff, who claimed 
under a deed of conditional sale, was held not entitled 
to a decree on the following grounds. The change 
of date of sale from a holiday to the next adveriised 
public sale day was not in this case such a postpone- 
ment of the sale as to require any new distinct 
notiheation. A sale is not invalid because it is not 
for the full complete arrears due at the end of the 
year ; it may tiSke place at the end of the year for 
such arrears as may then be existing. No fraud or 
collusion was proved to justify the sale being set 
aside. Fobbeb v, Pbotad Singh Doogub 

[7 W. JEL, 408 

16i Postponement of sale.— 

Discretion of Court. — A sale in execution of a decree 
under Bengal Act Vlll of 1869 can be postponed at 
the discretion of the Court only when the postpone- 
ment is shown to promise benefit to the judgment- 
debtor, i,e., that it will put him in a position to 
satisfy the demand, or when an immediate sale would 
be likely to entail injury to him, while a postpone- 
ment would cause no serious prejudice to the decree- 
holder. Janoeeenath Mooeebjbb v, Eadha Mo- 
HUN Chattbbjeb . . . 20 W. B„ 180 

168. — ' Mad. Act 

Till of 1665 {Rent Recovery Act), s, 38, — Ad^ 
journment for toant of bidder^ % next day, — Duty 
of ijfidcer condtufting sale.'-^A sale of land for arrears 
of rent under the provisions of the Rent Recovery 
Act having been advertised for a certain day, was, 
owing to the absence of bidders on that day, ad- 
journed and held on the day following by the officer 
empowered to sell,— JffeW that the sale was invalid. 
Pajulni V. SiTAUHGA . . LL. B„ 8 Mlui., 6 
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tinned, 

12. SETTING ASIDE SAL£--ooft^f‘ii«d<2. 

(6) Othbe Gsoitnds— 

Inadequacy of price.— 

Ground for setting aside sale, — Inadequacy of price 
is no ground for sotting aside a sale reguWly held 
for arrears of rent under the putni law. Mungazbb 
Chapbassbb V, Shibo Soonpuebb . 21 W. B,, 869 

165, Irregularity not caused 

by act or omission of decree-holder. — Act X 
of 1859 1 s, 104, — Damages, — Section 104, Act X of 
1859, does not enact that the decree-holder is to pay 
damages whenever it may he found that there has 
been an irregularity in publishing the sale processes, 
wholly irrespective of the question whether such 
irregularity was caused by his acts or omissions. 
llAMCHUNPBB SUBMAH ChUOKEBBUTTY V, KaLEE 

Chunpbb Singh ... 7 W. B., 807 

100 . Omission to tender before 

sale. — Inclusion of irreooverahle charges, — Where 
tlierc is no tender before sale of the amount of rent 
duo, a sale under Regulation VIII of 1819 cannot be 
set aside merely because some charges were included 
which might not strictly bo recoverable under the 
Regulation, where the /.eraiiidar in his petition clearly 
distinguished the amount due for rent from such 
charges. Pitambeb Panda ®. Damoodub Dosb. 
Dassbb V, PiTAMBTTB Panda . 24 W. B., 129 


13. EFFECT OF SETTING SALE ASIDE. 

107 , Beoovery of purchase- 

money. — Decree for purchase-money , — JExecution , — 
Fresh suit, — Interest on deposit, — In a suit to set 
aside the sale of a putni tenure, where a purchaser is 
made a co-defendant under section 14, Regulation 
VIII of 1819, and it is decreed that the purchaser 
may recover the purchase-money from the zemindar 
defendant, — Reid that the purchaser may proceed in 
execution without a fresh suit. If the purchase- 
money of a putni is in deposit in the Collcctorate, 
and the zemindar, judgment- debtor, fails to assist 
the judgment-creditor in recovering his dues, he is 
liable for' interest on the entire sum. Pbeolall 
Oqssain V, Gyan Tuettnginbb Dosbia 

[18 W. B., 101 

108. 1 — Sale where no 

putni tenure exists, — Reid by Jackson, J, (Mookbb- 
jbb, cL, duhitante), that a zemindar who puts up for 
sale a putni under Regulation VIII of 1819, guaran- 
tees to the purchaser that there are some lands 
appertaining to the putni, and if it turns out that 
there ace no such lands (t^t there is in fact no such 
putni), the purchaser will be entitled to recover his 
pnrehase-money. Khelut ChUndeb Ghobe v, 
Kishbn Gobind Deb . . 16 W. B., 128 

109 ^ Befbnd of bonus paid to 

purchaser on his purchase.— 

‘Landlord and tenant, — Failure of consideration, 
— suhsefuently set aride.-^The defendants, after 


8 AIi£ FOB ABBBAES OF BBH1?— 

tinned, 

13. EFFECT OF SETTING SALE ASIDE 

---conUnued, 

Befund of bonus paid to purchaser on 
his purchase — continued, 

purchasing a putni talook at an auction sale for arrears 
of rent under Regulation VIII of 1819, granted a 
dur-putni lease to the plaintiffs (the former dur-putni- 
dars) and received a bonus of El, 199. The auction 
sale being five years afterwards set aside, — Held that 
the plaintiffs were entitled to a refund of the bonus, 
although they had not been dispossessed, but had 
simply reverted to their former position as dur-pntni- 
dars under the former putnidar. Tabaohand Bib- 
WAS V, Ram Gobind Chowdhby 

[I. li. B., 4 Calc., 778 : 4 C. li. B., 20 

170 ^ Indemnifiloation for pay- 

ments of rent while sale existed.— Neay. Meg, 
VIII of 1819 1 s. 14, ol, I.— Where a zemindar sells a 
putni tenure for arrears of rent and the sale is after- 
wards set aside, the purchaser can, under Regulation 
VIII of 1819, section 14, clause 1, require the Court 
to compel the zemindar to indemnify liim on account 
of all payments of rent which he may have made, 
and if ho does not do so, ho cannot set up his loss in 
answer to a liability which he has incurred, Taba- 
OHAND Biswab v , Naeab Ali Bibwab 

[1 C.I..B.,286 

171 , — Position of holder of 

chahar-putni. — Sale. — - Under-tenures, — Fur- 
chaser, Diability of. — The holder of a chahar-putni, 
or other subordinate tenure, whose tenure has been 
brought to an end by the sale for arrears of rent of a 
superior tenure on which his own was dependent, is, 
upon such sale being set aside, remitted to his previ- 
ous position, and is entitled to recover possession of the 
land comprised in his chahar-putni from the pur- 
chaser or any assignee of the purchaser at such sale, 
and he can do so notwithstanding that he himself took 
a dur-putni, including the land he had held as chahar- 
putnidar, from the purchaser at such sale, and that this 
dur-putni was afterwards sold in execution of a decree 
against himself, and purchased at such last-mentioned 
s^e by the person whom he seeks to evict on the 
strength of his original title. Sbbsnabaik Bagchbb 
17. Smith 

[L lu B., 4 Calc., 807: 4 C. I.. B., 148 

172 . Order for refund of pu 3 p« 

obase-money. — Beng, Meg. Vlll of 1619 , — 
notice of sale, — Setting aside sale, — Mefund ofpur» 
chase-money. — If a putni is sold for arrears of rent 
without the notice required by Regulation VIII of 
1819, the sale is informal and can be set aside, not- 
withstanding the honafides of the purchaser. Where 
such a sale was so set aside and the lower AppeUa/te 
Court refused to make an order for refund of the 
purchase-money, the High Court in specif appeal, 
and with reference to section 14, clause 1 of the Be- 
gulation, declared the purchaser ^entitled to a refund 
with interest. Mobabuok AXiX e* Amebb Ah 
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See Act XI of 1859, fl. 6. 

[12 B.L.R.,207 
See Cases under Benahi Transaction 
— Certified Purchasers — Acts XII of 
184,1, I OF 184,5, AND XI OF 1859. 

See Damaobs-^Suits fob Damages — 
Breach of Contract, 

[I.Ii.R.,1 Calc., 408 
7 W. R., 72 

See Enhancement of Rent— Exemption 
FROM Enhancement by Uniform 
Payment of Rent, Ac.— Proof of 
Uniform Payment. 

[I. li. R., 4 Calc., 703 
- B. Ij. R., Sup. VoL, 623 

See Limitation Act, 1877, art. 96 (1871, 
ART. 95) • I. Xi. R., 3 Calc., 300 

1. Ii. R., 9 Mad., 467 
See Pre-emption-Right of Pre-emp- 
tion , . I. Ii. R., 1 All., 277 

See Relinquishment of Tenure. 

[I. L. R., 1 Bom., 677 

Suit to set aside — 

See Co-SHABBBS— S uit by Co-shabsbs 
with respect to the Joint Property 
—Possession . 7 B. Ii. R., Ap., 42 

See Partition-^Miboellanbous Cases. 

[6 B. U 136 

1. RIGHT TO SELL. 

1 , — _ Right of Government.— When- 

ever the land revenue is in arrear. Government is en- 
titled to sell the land and to realise its due, whoever 
IS the defaulter. Balxbishna Yasudsy e. Mad- 
KAVRAY Nabayan . . I. Ii. R., 6 Bom., 73 

% ^rrgara. — Beng* 

Be^e, XI F of 1798 and Vll of 1799.^Beng. Beg, 
ro/l8I9.-By RegulaUons XIV of 1793 and VIII 
of 1799 the Governor General in Council may order a 


SALB FOR ARREARS OF REVENUE 

— continued, 

1. RIGHT TO SELL-^continued, 

Right of Government— con^ieMsd. 

sale for arrears of a monthly instalment of revenue 
before the close of the year; but in order to warrant 
that act there must be an arrear of a previous year 
or of a monthly instalment. The existence of a writ- 
ten engagement or kistbandi is not a condition pre- 
cedent to the right to enforce the payment of the reve- 
nue by monthly instalments, provided the monthly in- 
stalments be fixed and detennined. By Regulation V 
of 1812, if there be an arrear of the annual assessment, 
or of a fixed monthly kist or instalment of that assess- 
ment, unpaid on the first day of the following month, 
the Governor General in Council may order a sale, and 
the Board of Revenue may direct the whole estate of 
the defaulting zemindar to be sold. When the 
monthly instalments are fixed and determined, the Gov- 
ernment does not forego the right of selling the ze- 
mindari on default being made in payment of these 
instalments, by taking a bond from sureties by which 
the estates, of the sureties also were rendered liable 
for the payment. Kibt Ch under Roy v. Govern- 
ment 

[6 W. R., P. C., 41 : 1 Moore^s I. A., 883 

2. PROTECTED TENURES. 

3. Act XI of 1860, B. 87.— Power 

of purchaser to avoid incumbrances, — Bight of occu* 
fancy, — The title of a purchaser at a sale for arrears 
of Government revenue, to void an under-tenure and 
eject the tenant, will depend upon whether the ten- 
ure is protected under any of the clauses of section 
37 of Act XI of 1859, and whether the tenant has a 
right of occupancy. If the tenant can prove such a 
right, he cannot be ejected under section 37. Shed 
PuRSHUN Singh v, Rajbndro Kishorr Singh 

[12 W. R.,123 

4. Bight of transferee of 

purchaser at sale for arrears of revenue. — The 
rights which are conferred upon a purchaser at a 
a sale for arrears of revenue under Act XI of 1 859, 
section 37, are capable of being transferred to another 
person, if the transfer follows immediately upon the 
sale or within a reasonable time thereafter. Koylash 
Chundeb Dutt V, JuBUB Ali . 22 W. R., 29 

6. - ■ Bight of purchaser 

to avoid under^tenure, — When a putni granted by 
a Hindu widow, though in appearance a duly regis- 
tered tenure falling within the 3rd exception of sec- 
tion 37, Act XI of 1859, was in reality a fraud which 
the owner or reversioner might have avoided, — Meld 
that a revenue sale passes the right of avoidings it to 
the auction-purchaser. Bam Ghundeb Ckuoxbb- 
BUTTY V, KaBHINATH MoBTRO 

[W.B.,1864,e6 

6. Suit by purchaser to 

avoid under^teuure. — Bong, Act VIII of 1865, «. 
16, — Besident and hereditary cultivator . — A certain 
char having been converted into two estates paying 
Government revenue, the plaintiffs be^ne tlm pur- 
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8A1JB FOB ABBBAB6 OF BBVBJBTUXI 
•^continued, 

2. PUOTECTED TENURBS-co»«tfifwi. * 

Act 211 of 1868, 8. 87 — continued, 

chasers of one of these estates at a sale for arrears of 
revenue and of a howala lease of the other at an auc- 
tion sale for arrears of rent, and brought •a suit in 
virtue of section 37 of Act XI of 1859, and section 16 
of Ben^l Act VllI of 1865, to avoid the tenures of 
the defendants, who held, in shikmi talookdari and 
howaladari tenure, lands appertaining to both estates. 
The defendants admitted the alleged nature of their 
holdings, but claimed exemption from eviction on the 
ground that their ancestor, more than twelve years be- 
fore, had cleared and cultivated the laud and built a 
house thereon, and that since his death they them- 
selves had continued to cultivate the land and reside 
upon it. The lower Courts having found that the de- 
fendants were hereditary and resident cultivators, it 
WHS held that the defendia.nts were entitled to the be- 
nefit of the proviso in section 16 of Bengal Act VIII 
of 1865, the words of that proviso being wide enough 
to embrace every resident and hereditary cultivator 
irrespective of his denomination. Mahomed Assak- 
OOLLAH ChOWDHEY V, ShAMSHIB AlI 

[4 C. Ii. B.. 166 

7. = Garden and home- 

tiead land with tanka. — Where a party had occu])ied 
land for about forty years under a howala lease, and 
had made tanks, gardens, and homesteads, he was 
held to be protected under Act XI of 1859, section 
37. Geish Chundee Banbejbb t>. Gunoa Dooega 

[26 W. R., 60 

Protection from effect 

of sale, — Land planted as garden. — A landlord can- 
not,* by planting a garden in any portion of his estate, 
become, quoad such plantation, his own ryot, so as to 
bring the land so planted under the protection of 
Act XI of 1859, section 37, in the event of his estate 
being sold for arrears of revenue. Bool Chand Jha 
V , Luthoo Moodeb . . .28 W. B., 887 

9^ harden land . — Under^ 

tenures. — Avoidance of tenure. — Leases of lauds 
which may not have been expressly leased for the 
purpose of making gardens thereon, but on which 
gardens have subsequently been made, are, under the 
provisions of Act XI of 1859, section 37, clause 4, 
protected from avoidance by a revenue auction-pur- 
chaser. Gobind Ohijhdba Sen v. Jot Chitndra 
Dass . . . . 1. li. B., 12 Cale., 327 

10. — Permanent structures 

and improvements. — Suit to avoid ineumbrances. 
— In a suit to avoid an under-tenure by the pur- 
chasers at an auction sale for arrears of Govern- 
ment revenue, the defendants contended that the 
tenure was created prior to the permanent settle- 
ment, and that some portion of tho lands comprised 
in it were covered with permanent structures and 
improvements, and that, accordingly, it was protected 
under exceptions 1 and 4 to section 37 of Act XI of 
1859 ; but the lower Court gave a decree to the plain- 
tiffs and annulled the under- tenure. Held by W hitb, 
that, notwithstanding a party may fail to show 


SAliE FOB ABBEAES OF* B E VE E ty B 

^continued. 

2. PROTECTED TENURES— conftnwad. 

Act XI of 1859, 8. SH --continued, 

that his tenure was created prior to the permanent 
settlement, yet he is entitled to tho benefit of the 4th 
exception in respect of any permanent structured 
that may be upon his holding. Hhago Bibbb e. 
Eam Kaht Rot Chowdet . I. L. B., 3 Calc., 288 

11. Under-tenure^ 

holders. — Spots, Rights of. — Improvements on land. 
— A person holding land which is not protected from 
the operation of section 87 of Act XI of 1859 by any 
of the first three exceptions, is yet entitled to the 
benefit, of the 4th exception in respect of any of 
the items mentioned therein which may have been 
established on the land ; and there is nothing in the 
words of the exception confining tho benefit of it to 
tenure or under-tenure holders, and excluding the 
ryots from it. Bhago Bibee v. Ramkunt Rop Chnto- 
dhrp^ I. L. R„ 3 Calc., 293, followed. The benefit 
of tho 4th exception to section 37, Act XI of 1859, 
must be limited to improvements effected bond fide 
and to permanent buildings erected before the revenue 
sales, and should not be conceded to anything subse- 
quently constructed, or which appears to have been 
constructed merely for the purpose of defeating tho 
rights of an auction- purchaser. Subject to this re- 
servation, it does not matter whether the improvements 
have been effected by the present holder or by some 
previous occupier. Ajotje Alt v. Asmut Alt 

[I. Ii. B., 8 Calc., 110 : 10 O. L. B., 87 

3. SALE OF SHARE OF ESTATE. 

12. Separation of eBt&te,— Act 

XI of 1859, ss. 10,11, and 37.-*^ Shares** of an 
estate. — The portion of an estate for which a separate 
account is opened under sections 10 and 11 of Act XI 
of 1859, and the portion from which it is separated, 
are equally “ shares ” within the meaning of section 
10. The latter (though it may for convenience's 
sake be termed the parent estate) cannot bo consider- 
ed an entire estate within the meaning of section 37« 
but is still a share and liable to all the incidents of 
a share. Monohub Mookbejkb v. 

IW.B.,27 

18. Act XI of 1859, 

s. 13. — Application for separate account without 
order of Collector.— ^eeXion 13, Act XI of 1859, 
does not say that when an application has been made 
for a separate account, but when a Collector shall 
have ordered a separate account, that he is to put up 
to sale only the share in respect of which an arrear 
of revenue may be due. An order setting aside the 
sale as to the plaintiff’s share therefore reversed on 
appeal. Rajendeo Kishoeb Naeain Sxngb e. 
Dooega Koonwab . . . 7 W. B., 164 

34. Jet XI of 1859 , 

e, 11.— Share of estate.— K sharer of a joint talook, 
whose share consists of a specific portion of land, 
can obtain protection from a sale for arreairs of 
revenue only under section 11, Act XI ol 1859. 
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•--^continued. 

8. SAliK OF SHARES OF BSTAT£S*~0on^iiitt€(2. 

Separation of estate— 

mon registry of the talook as a shikmi talook under 
that Act will not preclude any person thinking hlm< 
self wronged by such registry from suing for the 
caneelment of the same. OouB Chitkdbe Goopto 
e. Taba Moneb . . . 6 W. B., 217 

16* Act XI of 1859, 

$, 11,-^Sop^tration of sAarss.— The proprietors of a 
oertidn lot having obtained a separation of their 
shares under section 11 of Act XI of 1859, there re- 
main^ one share (comprising one village and one 
third of three other villages) which was sold for ar- 
rears of revenue, and purchased by W, Of this 
shore W, sold one village to P., who agreed to pay 
a certain sum as his share of the Government jum- 

ma, and then applied to the Collector to open a sepa- 

rate account at the rate which had been agreed upon. 
The shareholders having objected, the Collector re- 
fen*ed the parties to the Civil Court under section 
12, P. then brought a suit in the Civil Court for a 
separate account. Meld that there was no legal 
objection to plaintiff having his separate share 
opened at the rate he mentioned, even if the jumma 
omthe share which remained in WJa possession was 
excessive ; for if the whole estate were put up to sale 
for arrears on account of that remaining share, the 
other shareholders could always protect themselves 
by paying the sum due. PooBEO ChttndbB Banbe- 
jTEB V. Ram Kakapb Ghoab . 12 W. B., 243 

10 . Act XI of 1859, 

fs, 10, 11, and 13. — Separation of shares. — Suit by 
purchaser at private sale for possession of specific 
share. — The proprietors of a joint mchal, the jumma 
of which had lieen partitioned under section 10, Act 
XI of 1869, were in possession of speciftc shares 
under a private arrangement among themselves, but 
had not obtained separation of shares under section 

ll. One of the proprietors sold his share to the 
plaintiff, and the shares of two other proprietors 
who made default in payment of the revenue were 
sold under section 13, Act XI of 1859, and purchased 
by the defendants. In a suit for exclusive possession 
of the share purchased by the plaintiff, — Meld that 
the defendant acquired by tlieir purchase an inter- 
est in the property as an undivided estate, and the 
plaintiff was not entitled as against them to have 
exclusive possession of any specidc share. 

DESK Mibsbb t). Khebboo Mundul 

[14 a X<. R., 170: 22 W. B^ 449 

4. INCUMBRANCES. 

(a) Gbvbbally. 

17, Idmit of power to avoid 

inoumbranoB.— XI of 1859, s, ll.^Pur* 
chaser of entire estate, — The power of a purchaser at 
a revenue sale to annul all incumbrances is limited 
to purchasers of entire estates. Kalidass Ghobb 

Chakdba Monnri Dasi . « 8 W. B.^ 68 

MA]>HUB ChUNBBB CfiOWDHBY O. PbOMOI'HO- 

EATH Rot • 20 W, 264 


SALE FOB ABBEABS OF BEVEEUE 

•^continued, 

4. INCUMBRANCES-oo»<t««sd. 

(6) Act I or 1846. 

IS, ■ Object of act. — Fraudulent pur- 

chaser, — ^ale by mortgagee, — Act I of 1845 was 
not designed to protect a fraudulent purchaser as to 
the question whether a plaintiff could in point of 
law insist, notwithstanding an auction sale for ar- 
rears of revenue, that as against him the sale ought 
to be viewed as a private sale. Meld that, under the 
circumstances,— a fraudulent devise to bring about 
the same being alleged,— the sale must be considered a 
private sale. The exception that a fraudulent pur- 
chaser at an auction sale by a mortgagee will not 
defeat the equity of redemption, is an exception to the 
rule that a sale for arrears of revenue gives a title 
against all the world. SiDHBB NuxtrE Ally Khan 
c, Ojoodhyabam Khak 

[10 Moore^B I. A., 640 : 6 W. B., P. O., 83 

19 . — — - -- Right to Avoid inoum* 
branoea. — Right of purchaser, — Quaere, — Whether 
the auction-purchaser under Act I of 1845, at a sale 
for arrears of revenue, was entitled to take free of all 
incumbrances created by the defaulting proprietor. 
JPOGODESHtTBY DOSSIA V, UmaOHUEN RoY 

[7 W. B., 237 

20. Right of auction* 

purchaser, — Act I of 1845, s, 26. — An auction-pur- 
chaser of a zemindari at a sale for arrears of revenue 
is not entitled, under section 26, Act I of 1845, to 
eject a holder of a lakbiraj tenure though held under 
an invalid title. Boobga Pbbbhap Cuowdhby v, 
Rajbndus Nabain Roy • • 2 Hay, 121 

21. Agreement by 

former owner as to division of chur, — Act I of 1845, 
8, 26. — A purchaser at a sale for arrears of Govern- 
ment revenue, suing to establish his right to chur 
lands which had accreted to the purchased estate, is 
not bound by an agreement entered into by the prior 
owner with the owners of the adjoining estate to 
divide the chur equally ; such an agreement is an 
alienation of, or incuiubranco on, the purchased 
estate, and therefore, under section 26 of Act 1 of 
1845, void as against the purchaser (disseniienie 
Campbell, J.). But per Noeman, J., and Campbell, 
J,, it would seem that purchasers under any of the 
sale laws since Act XII of 1841 may be bound by 
a decree in a boundary suit agaii»st the prior owner, 
Boybuntnath Chatteejeb V. ’ Ambbeoonisba 
Khatoon • . . • 2 W, B., 191 

22. Act I of 1845, s. 

26,^Mokurrari tenant in Benares, Right of.— Section 
26 of Act 1 of 1845, which enables auction-purchasers 
at sales for arrears of revenue to eject tenants in the 
province of Benares, was by section 1 of Act X of 1859 
made subject to the modifications contained in the 
latter Act. Therefore, notwithstading a sale by 
auction for arrears of revenue, a mokurrari tenant 
in the province of Benares is entitled to receive a 
pottah at the fixed rent theretofore paid by him, 
Mvvbo e. Balvoe Sikgh 

(1 H. W„ 158: Ed. 1873,235 
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A lECUMBBANCES-^eon^fitteA 
(&) Act 1 OP 1845 — continued* 

Bight to avoid inoumbranoes^eoiiitmwd. 

Act I of t845> 9. ' 

26, cl, 3, — PurchcLeer^i right to evict, — Khodkati 
kadimee ryot, — Possession as a kbodkast kadimee 
ryot having a right of occupancy (but not merely as 
a khodkast ryot for twelve years) barred an auction- 
purchaser’s right of eviction under clause 3, section 
26, Act 1 of 1845. Lotp AlI Khav e. Kasheg Dyal 

[iw.R.,e 

2A Act I of 1845, 9, 

26. — i?«»5anArws»^s.“~ Embankments are not incum- 
brances liable to be extinguished under section 26, Act 
I of 1846, which refers only to tenures and lenses. 
COLLECTOB OP 24-PEK01TNNAH8 V. JOYN AGAIN BOSB 

[W. B., F. B., 17 : 1 Ind. Jur., O. S., 101 

(e) Bengal Begulatign XI op 1822. 

25. — . Right to alter arrangementB 
as to rent. — Purchase by Qovernmetd, — Position 
of old proprietors. — An estate having been sold for 
arrears of revenue under Regulation XI of 1822, it 
was purchased by Government, and the Government 
as landlord raised the rents throughout the projierty. 
Meld that the revenue sale cancelled all former 
arrangements entered into intermediately by the for- 
mer proprietors, and that the fresh settlement made 
by Government with the present proprietors would not 
restore former arrangements and rates because they 
happen to be the heirs of the former proprietors. 
OUNGAMONES V, LUTEEFOONISSA CHOWDHGATN 

[7 W. B., 196 

Bight to cancel talookdari 
tenure. — Settlement, — Right to eject. — The Govern- 
ment purchased the zemindari rights in a pergunnah 
under Regulation XI of 1822 at a sale for arrears of 
Government revenue, and re-settled one of the talooks 
in the pergunnah (which talook liad been created sub- 
sequently to the decennial settlement) with the plain- 
tiffs as talookdars. Subsequently, and after the terms 
for which they had re-settled with the plaintiffs had 
expired, the Government sold their zemindari rights 
to the defendant, who ejected the plaintiffs. In a 
suit to recover possession, — Meld that it was the in- 
tention of Government to retain talookdars in posses- 
sion of their lands during the subsistence of their 
tenures subject to the condition of having their rents 
enhanced according to the pergunnah rates ; and as in 
this case the proceedings which were taken by the 
Government showed that they did not cancel the 
plaintiffs’ tenure, the defendant who purchased from 
the Government could not eject the plaintiffs, who 
were entitled to retain possession, subject to a liability 
to enhancement. Under the sale law as it existed 
before 1822 a talookdar could not be dispossessed at 
the will of the purchaser; be was at most liable to 
pay the full pergunnah rate, and could only be ejected 
after refusal to pay the enhanced rate; but under 
Regulation XI of 1822 dependent talooks created sub- 
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— ooniiwued, 

4. INCUMBRANCES-^coft^iaiiMi. 

(c) Bengal Rbgitlation XI op 1822— eoa^imied. 

Right to oauoel talookdari teniire^oa/t* 

nued, 

Sequent to the decennial settlement were liable to be 
wholly avoided and annulled at the option of the pur* 
chaser at a sale for arrears of Government revenite, 
unless they fell within the class contemplated by the 
32nd section of that Regulation. Where an auction- 
purchaser, under Regulation XI of 1822, intends to 
cancel a talookdari tenure (a power which he might or 
might not exercise), he must take some clear stop to 
declare the avoidance or cancellation of the tenure. 
Assanoollah V, Obhoy Ohugn Roy 

[18 W. R., P. O., 24 : 18 Moore’i L A^ 817 

27, Right of canceU 

lotion by Government as auction-purchaser. — Exer- 
cise of power of cancellation.-^WhovB the Privy 
Council, in the case of Assanoollah v. Ohhoy Chum 
Roy, 13 Moore* 8 I, A., 317, recognising that the 
Government had, as the auction-purchaser at a sale 
for arrears of revenue, the option of cancelling and 
avoiding the talookdari tenure in that case, ruled tliat 
it was incumbent on Government to take some clear 
step for the purpose of declaring the avoidance or 
cancellation of the tenure, and tinding that the Gov- 
ernment had not exercised that power, declared the 
under-tenant entitled to retain possession of his land 
during the subsistence of his tenure, — Meld that the 
decision did not apply to a case in which the proceed- 
ings of Government showed that it had exercised the 
power of cancellation. Meld, also, that the indulgence 
in that case referred mainly to tenures purchased 
between 1817 and 1822, but not to tenures created 
after Regulation XI of 1822 had informed persons 
that their rights were liable to be cancelled by a pur- 
chaser at an auction sale for arrears of revenue. 
Aptabooddbbn Mahomed v. Sanioollah. Sania- 

OLLAH V. AfTABOODDBEN MAHOMEb 

[28 W. B., 245 

28, Bight of Government to 

annul tenuxeB,^ Evidence of cancellation.^ Pre* 
sumption. — Though on the sale of a zemindari for 
arrears of revenue the Government has the right to 
annul all under-tenures not specially protected, yet it 
cannot be taken for granted that the Government 
has enforced its extreme rights ; and oven where the 
right of the Government to do so is asserted in the 
course of the proc.c6dings, it is a matter which has to 
bo decided upon evidence, whether, having asserted 
its right, the Government afterwards actually En- 
forced it. Tbilochttn Chhckbebutty V, Komola 
Kant CHTrcEEBBOTTY. Komola Kant OatroiEEa- 
BUTTY 0. KuBBO SlNQBO SiNGH . 25 W« R«« 508 

29, Evidmseo emMk 
cellation,’-’ Settlement. — Right to eject incum* 
brancere. — Where at an anctlon tale for arrears of 
revenue the Government becomes the purchaser the 
property, and afterwards makes a settlement with the 
former proprktors of the uuder-tenures, the qnestioB 
whether or not the Govemmeiit cancelled the under- 
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(<f) Bbkgal lijiatrL^TroN XI of 1%%^’^oontinued. 

Biglit of Government to annual tenures 

continued* 

tontires existing at the time of the sale is one to l)e 
decided solely according to the effect of the proceed- 
ings taken by the Collector in each case. It is a mis- 
take to suppose that their Lordships of the Privy 
Oouiicih in the case of Aaeanoollah v. OA/ioy Churn 
Boy, IS Moore^a L A., 817 : 18 JF. B., P. C\, 24* in- 
tended to lay down a general rule according to wiiich 
all questions of this nature are necessarily to be de- 
cided. Shook Dbb ShahjI «. Alladi 

[2C.Ii.B.,13 

Saa OooBoo Pe&sbai) Chitokbbbotty v. IUni 
Katq Chookesbutty • 2 C. I«. B., 216 

30, Bight of puroha8erB.~Psader 

of Government revenue by defaulter^a mortgagee * — 
Liability of Collector , — The purchaser at a revenue 
•ale, heid in default of the payment of assessment, 
takes free of all incumbrances, although the revenue 
authorities, without otherwise depriving the defaulter 
of his right of occupancy, under section 36 of the 
Bombay Survey Act, I of 1865, have only sold his 
right, title, and interest. Abdul Qani v. Krishnaji 
Fhikaji, 10 Bom,f 4l6i and Oundo Shiddeakear y. 
Mardan Sahib, 10 Bom., 419, followed. The Collector 
may be responsible to the mortgagee of a revenue de- 
faulter for refusing to accept the tender made by him 
of the Govonnuent rent, but if he does refuse it, and 
the land is sold, the title of the purchaser is uniin- 

f oachable. Ghelabhai Bhikabidas v. pBAN.TiyAV 
OHHABAU . . . .11 Bom., 218 

Right of ejectment.- 

Meg. XI of 1822.^ Under-tenurea. — Right to impeach 
gale , — The right to impeach a sale of lauds for ar- 
rears of Goverument revenue oxteruls not only to the 
defaulting proprietor, but to derivative holders under 
him. By Bengal Hogulatiou XI of 1822, section 30, 
all under-leases are extinguished by a Government 
■ale of the proprietor’s lands for ari’ears of rcvtuiue, 
and an auction- purchaser takes the lands clear of all 
under-tenures. At a sale by Government for arrears 
of revenue, the Government became purchasers, and 
afterwards grunted a lease of the lands for a ttTin of 
years, and put their lessees into possession. At the 
time of the sale the lands were subject to nn istem 
rari lease. No suit was brought to reverse the sale, 
l?ut the Qovornraent some time afterwards, in conse- 
quence of doubts as to the legality of the sale, offered 
to give up their rights under the sale, and to restore 
the lands to the original proprietors, subject to the 
recognition of the claims of their lessees. This offer 
resulted in an arrnngemont between the Government, 
the original proprietors, and the Government lessees, 
and eventually the original proprietors upheld the 
lease to the Government lessees to a part of the lands 
called the Jungle Hehal for a term of years at a 
reduced rent. In a suit by the istemrari lessee for 
pQflsession , — Reid (reversing the decree of the Sudder 
Court) that by Bengal Eegulatlon XI of 1822, sec- 
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4. INCUMBRANCES— 

(c) Bengal Regulation XI of 1S22— continued. 
Bight of ejectment— coa^invsd. 

tion 30, the istemrari lease was determined by the 
sale for Government arrears, and that the arrange- 
ment by which the lands were restored to the proprie- 
tors, subject to the rights of the Government lessees, 
was in the nature of a compromise, and not such an 
unconditional restoration as amounted to a reversal of 
the sale, and the consequent revival of he istemrari 
lease. AUter, — If a suit had been brought and a 
decree made for reversal of the sale. Watson v, 
Lal Khan . 5 Moore’s I. A., 447 

(d) Act XI OP 1869. 

32 , LaJehirajdar/t. — 

Beng.Reg, VII of 1822, a. 10, els. 7 and 8. — Ar> 
ranpement by Commissioner for payment of revenue. 
— Payment by all through principal proprietor , — 
In a suit for ejectment and khas possession by an auc- 
tion-purchaser under Act XI of 1859 the defendants' 
case was that after resumption of their lakhiraj 
tenure a settlement had been made under Regulation 
VII of 1822 with the principal proprietor ; and by 
that settlement it wns arranged that the Government 
revenue payable by all the proprietors, the*defendant8 
among them, was to be paid through the principal 
proprietor, and that the defendants were to hold per- 
petual possession as shikmidars, and that their rights 
should be reserved intact. Reid that the possession 
of the defendants as lakhirajdars could not be dis- 
turbed as long as they paid the revenue assessed upon 
them under the settlement, Reid also (Mabeby, J., 
dissentiente) that clause 8, section 10, Regulation VII 
of 1822, applied only to cases referred to in clause 7, — 
that is, of cultivating proprietors on puttidari or 
bhyachari tenure, or the like, and not to a case of this 
kind. Ram Gobind Roy v, Kushuffuooza 

[14 W, B., 1 

Affirmed on review, where it was held that a Com- 
missioner's amulnama cannot destroy legal rights, 
even if no protest or objection be made. ITie order 
of a Commissioner requiring proprietors having se- 
parate juramas, to pay, for the convenience of the 
Collector, their shares of revenue through one of their 
number, cannot override their legal right of separate 
proprietorship allowed under the settlement law and 
preserved by express record, or transform such right 
into a joint tenancy. Where, therefore, such order 
had been made, and the defendants paid the revenue 
through one of their number and he made default, — 
Reid, the whole estate was not liable to be sold for 
his default. Bau Gobind Boy v, Kusruffudoza 

[16 W. R, 141 

33 ^ — Bight to annul inoum- 

branoes , — Encroachments by neighbouring estates, 
—The principle under which purchasers of estates at 
revenue ssles acquire such estates in the condition 
they were in at the permanent settlement, is equally 
recuguised by the sale law (Act XI of 1859) as by 
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(rf) Act XI OP 1869 — cofdiwted. 

Bight to annual incumbrano6S-~coa<iat«9({. 
the laws previous to It, and applies as much to ac« 
tual eucroac'limeuts on the talook or estates by neigh- 
bours as to ineumbrancea or under- tenures creatcMl on 
it by the old proprietor or by his laches. GOLUOK 
Moiosb Dossbb o. Hubo Chubdeb Ghosb 

[8 vr. B^ 62 

34 . _ — - Permanently’ 

settled estate, — An auction-purchaser at a revenue 
sale of a pcrmanently-settled'estate is remitted to all 
the rights iKisaessed by the original settler at the date 
of the settlement. In order to abolish tenures and 
incumbrances subsequently created, his cause of ac- 
tion dates from his purchase. The existence of such 
tenures at the date of the permanent settlement must 
be proved by their holders, the presumption in favour 
of a purchaser resting upon the principle that every 
bigha of laud sold must contribute to the public 
revenue unless specially exempted. The tendency of 
recent legislation and decision has been to give force 
to the contrary presumptions arising from long and 
undisturbed possession. Fobbes ». Maiiombd Hos- 
BBiN . 12 B. li. B.9 P. C., 210 : 20 W. B., 44 

86. ■' " — ■ — " ' Suit to annul 

under ’tenures, — Might to When an auction- 

purchaser at a sale for arrtiars of revenue creates a 
putui, he cannot sue to annul an under-tenure within 
thatputui, as his whole power under Act XI of 1859 
Xmssos to the putnidar, who alone can institute such a 
suit. In such a case the putnidar’s competency to 
sue is not affected by the fact of his being a tenant of 
only a portion of the estate, provided that portion 
contains the tenure which is sought to be resumed. 
A putnidar, under such circumstances, though he 
may recover rent, is not entitled to eject an under- 
tenant who had been allowed to dig a tank and 
remain iu possession undisturbed by the former pro- 
prietor for a long period (say upwards of thirty years), 
and who must therefore be assumed to have held with 
the acquiescence of the former proprietor, such ac- 
quiescence being equivalent to a lease. Sbekmunt 
Kak Dby V, Eookoob Chakb . 16 W. B., 481 

36. — Land subject to 

mortgage, — Where land in the possession of a mort- 
gagtic is sold by the inamlatdar for arrears of Gov- 
ernment land revenue, — Held that as the land revenue 
is the paramount cliargo on the land, whoever derives 
title from the occupant takes it subject to that charge ; 
and that, therefore, the purchaser at the sale was 
entitled to the land, free from any mortgnge Hen. 
Abdul Gani e. Kbisbeajx Bhikaji 

[10 Bom., 416 

37 , Bight acquired by pur- 

chaser.— XI of 1859, ss. 11, 13, 54.--8ale of 
share of zetnindari, — A., in exchange for his lakhi- 
raj land, obtained in 1791 from his zemindar' 441 
bighas of mal land, which the zemindar thereupon 
crested rent-free. The zemindar fell into aiTcars, 
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4. 

(d) Act XI or 1869— conftsasd. 

Bight acquired by purchaser— 

and the zemindari was sold. Suhsoqucntly, three 
persons, who had become owners of the zemindari, 
applied to the Collector under section 11, Act XI of 
1859, and the Collector oixjiied separate accounts 
with each of them for the revenue of their respec- 
tive shares. The revcium due from one of them fell 
into aiToars, and his share, which included the 441 
bighas, was sold under section 18, and purchased by 
the plaintiff, who now sued the descendants of A. 
to recover possession. Meld that a sale of a .share of 
a zemindari under section 13, Act XI of 1859, docs 
not convey to the purchaser Uk) share free from all 
incumbi'ances created by the former zemindar, but 
ho acquires tbe share, as laid down in section 54, 
subject to all incumbrances. Kasinath Koowab 
V, Bankubbhabi Chowdhrt 

[3 B. Ii. B., A, a, 446 

S. C. Kashbbnath Koonwae v. Bunko Be- 
• habbb Chowdhby . . 12 W. B., 440 

8S, Act XI of 1859, 

s,82, — Might of purchaser to eject holders of hotoala 
and neem’howala tenures. — Where certain liowala and 
necm-howala tenures w'cre never set aside by the 
Eevenue Settlement or llovcnuo Commissioner's 
orders, from the time they were recorded as existing 
rightful hereditary tenures of those classes at the 
first settlement, — Held that the purchaser of the 
ousut talook could not eject the holders of those tenures 
under section 32, Act XI of 1859, so long as they 
paid their jumma according to the settlement jumma- 
huudi. Bueoda Kanth Lab a n. Gobind Chun- 
DEB Gooho. Kalbe Kinkub Boy v, Gobjnd 
Chundbb Gooho , . . .7 W, B., 60 

39. — Act XI of 1859, 

s, 37. — Incumbrances. — Might of purchaser. — A pur- 
chaser at a sale for arrears of revenue, with a para- 
mount title under section 87, Act XI of 1869, ac- 
quires the estate free from any incumbrance w'hich 
accrued thereupon from the hiches of former pro- 
prietors, iu the same way as he would have acquired 
it free from any incumbrance created by sale, lease, 
or mortgage. In the absence of any proof to the 
contrary, such purchaser must bo asHumed to be the 
owner. Thakoob Bass Hoy Cbowdbby n. Nu- 
BEBN Kibhen Gbobb . 16 W. B., 662 

40. Act XI of 1859, 

s, 37* — Suit to cancel underAenures. — Might of pur’ 
chasers, — On the 13th January 1871 A. and M, pur- 
chased an estate sold for arrears of Government 
revenue. The original proprietors asserted their 
right to collect the rents of a portion of the prbperty 
by virtue of holding two shikini talooks apd a liowala 
tenure. This right was afi&rmed by the High Court 
in April 1875. M. had previously sold his Interest to 
C, On the 29th May 1870 A. created a puini of 
his 8 annas in favour of D, and M,, and on the 4tb 
July 187(5 C. purchased all the rights of the 
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{d) Act XI of continued^ 

liight acquired by purobaaer— 
ginal proprietor. On the 18th January 1877 A. 
Bued under Act XI of 1859, section 37, to cancel or 
vary the tenures, making the original proprietors, 

C, and various tenants, defendants. C. objected that 
A. bad no right of suit or cause of action, as he had 
parted with all his rights to D, and F., and that 
as his entire interest in the estate was only 8 an- 
nas, he could not sue to cancel a part only of the 
sub-tenures. D, and if. then applied to be made 
jjarties. Meld they could not sue, as they were not 
purchasers of an entire estate within section 37, Act 
XI of 1859. Kveti on the assumption that D. and 
were properly ma<le plaintiffs, the lower Appellate 
Court shouUl have taken into coi»sideratiou certain 
admissions made by them as to the existence of tho 
uudcr-Uniure, luith before and after the Government 
sale, ii^reemuini Ram Roy v. Kookoor Chand, 15 
W, if., followed, Dwahkanath Pal o. Qeish- 
llu^norAnHYA . I. L. B., 6 Calc., 827 

41. " — — ■■ Unrecorded co^ 

partner, Rarchase by, — Incumbrances, — Act XI of 
1859, ss, S7, 53, — A., in November 1802, purchased 
a portion of an estate sold in execution of a decree 
against the then proprietor. This sale was not con- 
hrnied till the 9th February 1803. Default occurred 
in the payment of the (loveriiment revenue iu Janu- 
ary 1803, and tho entire estate was put up for sale 
by the Collector, and purchased by A, on tho 29th 
Alareli 1803. Jleld that A., at the time of his ■ 
si^coud purchase, was an unrecorded co-partner of an ' 
estate within the meaning of section 53 of Act XI 
of 1859, and therefore Uwk the entire estate subject 
to all the iucnmbninees existing at the time of the 
Oovernmont sale for arrears of revenue, Addool 
Baei V. Uami^ass Cooifuoo 

[I, L, E., 4 Calc., 607 

42. Re-purchase by 

co-proprietor. — Rights of under-tenants. — Incum- 
brances. — Act XI of 1859, s. 53. — Under section 53 
of Act XI of 1859, a co-proprietor who purchases an 
estate at a sale for arrears of Government revenue 
takes it subject to the incumbrances created by the 
defaulting proprietor. Mahomed Gazi Chowdhry 
V. bBiCEaxuB . . . 7 B. li. B., Ap., 52 

B. C. Mahomed Gazkb Chowdhry v. Peabeb 
Mohuh Moorerjeb . . 16 W. B., 136 

And this is so whether he purchases benami or from 
the beiuimidar after his purchase. See same case, 
and case of Alttm Makjbs v. Ashad Ali 

[16W.B.,188 

43. AotXIofl869,0.64.-Bofi4 

fide incumbrances. — The ohjetit of section 64, Act XI 
of 1859, is prbtf^ct, not every incumbrance which 
may be set up, but only bond fide incumbraooes exe- 
cutcil in eonUmiplation of an impending sale or in 
fraud of a possible purcUasor. Where surrounding 
ckcumstaiices snggctst such craiUon^ it is for the 
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Act XI of 1859, 8« 54 — continued, 
party setting up the incumbrance to establish its 
bond fide character. MOHOHUB Mookbbjee v. Joy- 
KISHBN Mooeebjbb • . . 5 W. H., 1 

44. — Lease of a share.-^ 

A lease of a share is protected under section 54, Act 
XI of 1859. Kales Puddo Ghosb v, Mohohub 
Mooeebjbb • . . . 7 W. B., 295 

45 . Mad. Act II of 1864.— iSala 

of land mortgaged. — Purchase by mortgagee . — 
Rquity of redemption. — Where land has been mort- 
gaged and while in the possession of the mortgagee 
sold for arrears of revenue under Madras Act II of* 
18(34, and l)urcha8eil by the mortgagee at the reve- 
nue sale, such sale does not necessarily deprive the 
mortgagor of his right to redeem. Jayahti Laesh- 
MAYA V. YbRUBAKDI PeDDA ApPADU 

[I. li. B., 7 Mad., m 

46. Beng. Act VII of 1868, b. 12. 

— Auction-purchaser, Right of. — Lakhirag grant, 
— Onus probandi. — A jMirson seeking to obtain tho 
benetit of section 12, Bengal Act VII of 18G8, must 
give some primd faerie evidence to show that the 
incumbrance which he seeks to avoid is an inemn- 
brance falling within the tenns of the section, — that 
is, an incumbrance imposed on tho tenure by some 
one who previously held it. The law relating to 
lakhivaj grants reviewed and explained. KoylaSH- 
BASUINY DoSSBB V. GOOOOLMONI DOSSEE 

[1. Xi. B., 8 Calc., 230 : 10 C. L. B., 41 

5. PURCUASERS, RIGHTS AND LIABILITIES 
OF— 

47^ Rurchaser of rights of Qovern- 

ment.^ Limitation. — An auction-purchaser of the 
rights of Government in a talook sold for arrears of 
revenue is not privy in estate to tho defaulting pro- 
prietor. He does not derive his title from him, and 
Is bound neither by his acts nor by his laches. The 
purchaser, moreover, is bound by no limitation which 
vvould not hind or affect the Government. The 
talook in this case having come into the jyosscssion 
of Government by resumption in 1841, — Reid that 
the auction-purchaser could have no better title, and 
could be in no better position than the Government 
I at tho time of resumption. Buzlool Rahman v. 
Peanduun Dhtt . . . 8 W. B., 222 

48 . Purchaser at Bale oh de- 

fault of purchaser of rights of Government. 
— Government prcclamation. — Act XT o/I8o9.— Tho 
Government having sold its zemindari rights in cer- 
tain talooks after a prendamation that the purchaser 
would be bound to abide by the settlements entered 
into by it wdth the defendant talookdars, one of tho 
talooks, a mehal, J. C. B., was purchased with this 
reservation by M., who then sued without success to 
eject the proprietor of the said talook. After tkis, M, 
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Furohaser at sale on defSaiilt of pur* 
oliaser of rights of Government— coii/i- 
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having defaulted in the payment of the Government 
revenue^ the mehal was sold for arrears under Act 
XI of 1859, and purchased by Q, Meld that O, was 
in a very different position from ilf. (who had pur- 
chased the zeihindari rights of the Government), and 
was not* bound by the terms of the Government 
proclamation, but was, as his sale certidcate showed, 
the purchaser of an entire estate separately recorded 
on the Collector’s rent-roll. Guolam Mukudoom 
V, Ashuck Jan Binss . . 25 W. B., 86 

49 . Right to resume and assess 

lakhiraj land.—J[c< A7 of ISody s. os?.— When the 
former proprietor had a right to bring a suit to 
resume and assess lakhiraj land, the auction-pur- 
chaser of his rights aud interests acquired the same 
right under section 54, Act XI of 1859. Dabke 
MuNNEK ChOWDHEAIN V, FAQUEEft Chundeb 8ua. 
HA W, B., 1864, 283 

50. Period from which title of 

purchaser dates.— I of 1845, s. ;S0.— The title 
of ail aiKJtioii-purchaser at a sale for arrears of 
revenue accrues, not from the date of sale, but fmm 
the date on which the sale was confirmed, and certi- 
ficate granted under section 20, Act 1 of 1846. 
DiLBruT 8iNau v, Mothooeanatit Jah 

[W. B., 1864, 278 

61 . Iiiability for Government 

revenue. — Right to recover money paid for ar^ 
rears of revenue; — Act XI of 1859, s, 21 , — The pur- 
chaser of an estate sold for arrears of revenue on the 
29tli Pous, the latest date of payment of the revenue 
due for the three months previous to Pous, is not en- 
titled to recover from the defaulter the amount 
of revenue which he was subsequently obliged to pay 
for the mouth of Pous. Kuema Soondakeb Dossia 
«. NiTNDJtooiiAa Goopto . • 4W. B., 76 

62, — ' ' Suitfor money paid 

for arrears of revenue. — Character of Government 
revenue, — Apportionment of revenue, — Furchaser*s 
liability, — Government revenue does not become due 
from day to day, but at certain specified times, 
according to the contract of the parties, or the custom 
of the district in which the lands liable to pay such 
revenue are situate. It is not, therefore, liable to ap* 
Xiortionment j and the person who is the owner of a 
revenue-paying estate at a time when the payment of 
the revenue falls due, is the only person liable for its 
payment. The purchaser of an estate which pays 
Government revenue takes it subject to all revenue 
and cesses, whether in arrear or accruing. Held, 
therefore, in a suit by a purchaser for a certain sum 
for Government revenue and cesses, which became 
due after tlie date of, tljough due for a period previ- 
ous to, his purchase, which sum he alleged he had 
been compelled to pay to save his interest in the 

IV 
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I subject of his purchase, that ho was not entitled to 
recover. Chathaput Singh i>. Geikbea 

Ror . l.L.R.,6Calo.,889:7 0.L.R.,46d 

See WozBBB Begum o. Fuzloonissa 

[W.R., 1864, 878 

63. Registered oceu* 

pant, — Bom, Survey Act, I of 1865* — Government 
revenue being a paramount charge on the land, it 
adheres to the laud and to every portion of it iu* 
dcpendontly of the hands into which it passes, or the 
subordinate rights that may liave been created by the 
occupant out of his own qualified proprietorship ; so 
that, even after a valid sale of the land by the occu- 
pant to a purchaser who neglects to got his nfimo 
registered in his books, the Collector may, after giv- 
ing notice of the failure to pay the revenue to 
the registered occupant, in whom alone, according to 
the Bombay Survey Act, I of 1865, vests the right of 
conditional o(;cupaucy, put up tlie land fur sale, aud 
the purchaser gets occupancy rights free from all 
claims on the part of the first purchaser. GUNUO 
SuiBUHEsuvAB V, Mabhan Sahbb . 10 Boxu.^ 419 

54. Beny. Meg, XLIF 

of 1793, ss. 5 and 7, — Enhancement of ren^,— -The 
object of section 5, Regulation XLIV of 1793, taken 
together with section 7, was not the destruction of 
the uuder-tenures iq^on the sale of the parent estate 
for arrears of Government revenue. It only em- 
powered the purchaser at such sale to avoid the subsist- 
ing engagements as to rent, and to enhance the rent 
to that amount at which, according to the established 
uses and rates of the perguunah or district, it would 
have stood had the caueelhxl engagement so avoided 
never existed. Queere, — Whether such a power was 
given only to the purchaser or to him and liis heirs, 
or whether it was a power attaching to the zemindari 
and jmssing to subsequent purchasers. Shuunomoyeb 
V, SuTTBs Chundeb Rox . 2 W. R., P. C., 14 

S, C. SUBNOMOXEB V, SUTTEES CHUNDBB RoY. 

[10 Moore’s I. A., 128 

66. Seng, Meg, XX 

of 1822, ss. 30, 33.Seng. Meg. XLIV of 1793, 
s, 5. — Beng, Meg. Fill of 1793, s. 61, zemindari 
was sold for arrears of Government revenue under 
Regulation XI of 1822. The purchaser’s representa- 
tives sued to enhance the rent of the under-tenure. 
Held that they had nb right to enhance. The rights 
of the purchaser were defined by sections 80 and 88 
of Regulation XI of 1822, which were vepealed 
I by Act XII of 1841, and that Act, with the exception 
of the Ist and 2nd sections, was again repealed by 
Act 1 of 1845. Neither of the two Isst-mpntioned 
statutes cfintains any saving of rights acquired under 
the statutes which it repealed, but expressly limited 
the enlarged powers which it gave to purchasers 

. 8l2 . 
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Uabilltj for Government revenue— 

nmd, 

at sales for revenue arrears to purchasers at future 
sales. A sale for arrears of revenue cannot of itself 
merely, and without any act, proceeding, or demon- 
stration of will on the ])art of the purchaser, alter the 
character of an under-tenure. —Section 6, 

Regulation XLIV of 1703, is now of no force for any 
purpose but that of declaring the general principles 
U|K>u wiuch all the subsequent legislation hap pro- 
ceeded, — m«., that of putting a purchaser at a sale for 
arrears of revenue in the iwsition of a jiarty with 
whom the perpctmil settlement of the estate was 
made. Where an under-tenure existed at the time of 
the decennial settlement, the only .right which the 
ssemindar could exercise over it was that conferred by 
section 51 of Regulation VI II of 1793. The decision 
in the case of Surnomoyee v. SuUfies Chunder £oy, 
to Moore* s /. 123^ coininciited on, explained, and 
reiterated. Satyasaban OnosikL o. Mauesu Cuan- 
DKA Mittise . , . 2 B. L. B., P. O., 23 

S. C. SUTTO SUEEUN OhOSAL V. MOHEBH ClIUN- 
PBE MitTEE. SlITTO 8l7imiJN OHOBAL O. 

Tauinke Chonjoke Gnosis 

[12 Moore’s I. A., 263 ; 11 W. R., P. C., 10 

S. C. in High Court, Sutto Chuek Geosal 
M oriKsH CniiNDKE Mittuu. Sutto Chuek 
Ghobal i>. Taeikeb Chuek Giiobb 

[3 W. R., 178 1 

B6. Certifledpurebaser,— XT 

tff 1869, s, 86* — S«U hy certified purchaser, — Mena- 
midur. — A certifted i)urch»8er at a sale for arrears 
of revenue, suing to recover possti^psion of land from 
which he has been ousted, is not debarred from the 
beneftt of section 30, Act XI of 1859, mdess ho 
has ackaowUnlgcd himself to he a bcuamidar. 
Jahub Ram Dbb v, Uamlochuk Mupduck 

[5 W. R„66 

Review rejected . , S. 0. 18 W. R., 189 

57. Act XI of JS59^ ' 

9 S, 8$ and . 63, — Purchase by former proprietor . — 
One of the co-sharors in an cstiite which had been 
sold under Act XI of 1869 sued to recover her share 
from the certified purchaser (AT.), himself one of the 
original owners. Her case was that she pro\’ided a 
jK)rtiou of the purchase-money, but that her name 
was not registered on account of M,*s having no 
written*autliority to act on her behalf. M,, however, 
executed an ikrarnamah in which he admitted receipt 
of the purchase-money of plaintiff's 2 annas share, 
and covenHiited to give her possession. Defendant 
denied liaving received any contribution or considera- 
tion-money from the plaintiff, though admitting 
execution of the ikrarnauiah. Meld that no seponite 
title wi^s given it> Urn plaintiff hy the ikrarnainah, 
and that the suit was snhstantinlly one to oust 'a 
certided purclnuu^r on the ground that part of the 
purchase w^as made on behalf of another |)ersoii, and 
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5. PURCHASERS, RIGHTS AND LIABILITIES 
OF — continued. 

CertlRed purchaser— con^tawed. 

the suit was therefore barred by section, 36 of Act 
XI of 1859. Held, also, that there is nothing in Act 
XI of 1^59 which makes it illegal for a former pro- 
prietor or co-sharer to he a purchaser of his estate 
at a sale for arrears due on tliat estate. Neynum v, 
V^AHiD . . .IIW. R.9 265 

6. DEPOSIT TO STAY SALE. 

58. Bight of person making 

deposit. — Act I of 1845, s, 9, — By Act I of 1845. 
section 9, it is enacted, with reference to sales for 
arrears of revenue, that Collectors shall, at any time 
before sunset of the latest day of payment, rcticive as 
a deposit, from any party, not being a proprietor of the 
estate in arrear, the amount of the arrear of revenue 
due from it, to be carried to the credit of the said 
estate ; and if the party d(?positing, wdiose money shall 
have boon so credited as aforesaid, shall jirove before 
a competent Civil Court that the deposit was made in 
order to protect an interest of the said party which 
would have been endangered or damaged by the sale 
of the estate, ho shall he entitled to recover the 
amount of the deposit, with interest, from the pro- 
prietors of the estate. Held that the person so de- 
positing money for arrears does not thereby acquire 
any lien on the estate. Fagak «. Seebmotee Dosseb 

[Marsh., 226 

S. 0. Sbebmoteb Dosses v, Fagan 

2 Hay, 75 

58 . Right of one proprietor 

against co-proprietors. — Uighi against putnidar 
of vo-proprielor. — A proprietor who has paid his 
own and his defaulting co- proprietor’s share of 
the Government revenue to save the estate from sale, 
can recover from him the co-proprietor’s shahi of the 
revenue, hut he caunot recover it from the latter's 
putnidar, whose only liability was to pay his rent to 
his lessor. Bveuktkath AchaEjeb t\ Gooeoo 
Chuek Boss . . . .7 W. R., 247 

80 ^ Right of person both pro- 

prietor and mortgagee. — Payment made as 
mortgagee to save estate from sale. — A person who 
is both proprietor and mortgagee is not entitled as 
mortgagee to claim a deduction on account of Govern- 
ment revenue paid by him to save the estate from 
sole for arrears of revenue, when after resumption it 
ceased to be a lakhiraj estate, which payment it was 
his duty to have made in his capacity of proprietor. 
Doolab Chukdee V, Damoohue Nabaik 

[3 W. R., 162 

81 ^ Voluntary payment.--J2*>A^ 

of mortgagee to recover reveytue paid. — 8iiit for 
Government revenue paid by mortgagee in ixissession 
of property mortgaged for a debt secured by an in- 
stalment-bond executid in his favour by the mort- 
gagor through a mooktear. Although the plaintiff 
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8ALB FOB ARREARS OF REVENUE 

— continued. 

6. DEPOSIT TO STAY 8ALB--continued. 
Voluntary payment— 

could not prove the execution by the defendant of the 
power of attorney in the name of the person alleged 
to have signed the lK>iid for the defendant, yet as the 
plaintiff had paid the arrears of revenue due on the 
mortgaged property in the bond fide belief that he 
had a rightful interest in it, and would thereby save 
the property from sale, and l)e entitled to recover the 
money so paid, such payment was held to be not 
officious, and the suit was decreed. Badaum Koo- 
wira V, Lalla Sbetul Pbesiiad . 6 W. R., 120 

62. Act XI of 1839, 

8. 9 . — Suit by mortgagee to recover deposit of arrears 
of revenue. — A mortgagee who obtained a decree for 
possession wdth mesne profits on llth May 1804, sued 
the mortgagor, under section 9, Act XI of 1859, to 
recover a sum alleged to have been paid by plaintiff 
on account of Government revenue for the quarterly 
kist falling due on the 25 th Juno following. Meld 
that as at the time the deposit was made the plaintiff 
was the proprietor of the estate in arrears, he was not 
a party contemplated in section 9, and the suit did not 
lie. JnssoDA Dosses v. Matunginse Dosses 

[12 W. B., 249 

63. - — Sale afterwards 

set aside. — Payment by purchaser made pending 
proceedings to set aside sale to save estate from 
further Plaintiff, the inchoate owner of an 

estate purchased by him at a sale in execution of a 
decree against it, was held justified, whilst the pro- 
ceedings with regard to the validity of the sale were 
pending, in preserving the estate from sale to an- 
other, whether for arrears of Government revenue 
or for the amount of a decree for which the estate 
had been attached, and when the sale to him was sot 
aside and restored to A., entitled to bo repaid any 
amounts bond fide paid by him for the preservation 
of the estate. If A^ made any arrangement with 
mokurraridars by wliich the latter stipulated to pay 
the Government revenue for him, plaintiff could not 
recover from the mokurraridars, there being no 
privity between him and them. His remedy was 
against A., who again had his remedy against the 
mokurraridars. llosssiK JlUKSH Khan v. Roy 
Dhunpot Sing . , . 18 W. B., 289 

64. Liability of estate held by 

Hindu widow for debt incurred to person 
making pa3nnent to protect tenure.— I 
of 1843, s. 9. — An estate mortgaged was about to be 
sold for arrears of Government revenue, when it was 
saved from sale by the mortgagee depositing a sum 
sufficient to discharge the revenue. The mortgagee 
brought a suit against the person in possession of the 
talook, the Hindu widow of the original mortgagor, 
seeking, under section 9, Act I of 1845, fo obtain re- 
payment from her personally of the money paid to 
save the sale of the talook, not making the rever- 
sioners defendants, find not praying that the talook 
in its entirety might lie sold to pay the amount due. 
A decree was given in that suit to the mortgagee, 


SALE FOR ARREARS OF REVENUE 

— continued, 

6. DEPOSIT TO STAY SALE-eoa^i 

Liability of estate held by Hindu widow 
for debt incurred to person making 
payment to protect tenure— 
and on execution of that decree tlie reversioners in- 
tervened. Meld that the mortgagee and those claim- 
ing under him had no charge on the estate, and were 
not entitled to have it sold in its entirety to pay the 
amount which was paid in to stop the sale of the 
estAte. The action brought under section 9, Act I 
of 1845, was only a personal action, and the decree 
gave no remedy against the land, the sale of which 
for arrears of revenue had been stopped by the 
deposit. In such a suit the question is not whether 
the person who pays the arrears acquires thereby a 
charge on the talook which ho saves from sale, but 
whether ho seeks to enforce that right : he must do 
so in a suit properly framed for that* purpose, and 
not ‘merely in a suit which is confined to a personal 
remedy against the person in possession of the talook. 
If the person who so pays the arrears of rent seeks 
repayment only, under the seetioii and law cited, as 
against the person in possession of the talook, who 
has only a limited interest therein, and oonfinos his 
suit to tliat object, the decree so obtained against the 
person in possession can only bo made effectual 
gainst the property of that person, including such 
interest as he had in ihci talook. This ruling does 
not affect the general doctrine that, in a suit brought 
by a third person, the object of which is to recover, 
or to eharge an estate of which a Hindu widow is the 
proprietress, she will, as defendant, represent and 
protect the estate, as well in respect of her own as of 
the reversionary interest. Nogendee Chundbo 
Qnoss V. Dobssb . . .8 W, B., P. O., 17 

S. C. Nttgendbe Chttnbbe Ghoss v. Kaatinbe 
Dosses . . . 11 Moore’a L A., 241 

66. — Payment by putnidar to 

save tenure &om sale. — Mistahe in ColUciorate 
in crediting payment as deposit. — The payment of 
revenue into the Collectoratc by a putnidar to save 
the estate from sale is equivalent to payment of the 
putni rents to the xciiiiiidar. The fact that the ze- 
mindar had himself paid money into the CoUectorate 
which he intended as revenue, but which by mistake 
was credited to a deposit account, and for which he 
took a receipt showing that the money was received 
as a deposit, and not as a payment of revenue, does 
not render the putnidar liable. Jotekdbe MoBUBT 
Tagoeb V, Kishsn Monbe Dinss 

[W. R., 1864, Aot X, U 

66. Payment by sharebolder. 

— Voluntary payment of arrear of revenue. — Bight 
to reimbursement, — Act XI (f 1839, s. 13. — A sbo^- 
holder voluntarily coming forward and paying an 
arrear of revenue duo by a defaulting co-shareholder 
who has a separate account, liefore the share of such 
defanlter has been put up for sale under the provi- 
sions of section 13, Act XI of 1859, cannot claim to 
be reimbursed by such defaulter, nor is the defanlter 
under any legal obligation to repay the amount ad- 
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Payment by shareholder— 

vanced. KxsHEiir Ckukdkb Qeosb u, 

MoavK Mozoomdab . • . 7W.R.»d66 ^ 

67 . Right of suit to recover 

amount of deposit.— A&i XJ of 1859, «. 9.—Swt 
to TBoover amount paid as deposit to save estate 
from sale, — Where a party paya into the Collectoratc, 
under the proviaions of section 9, Act X of 1859, 
arrears of revenue due by a defaulting proprietor of 
an estate, his suit to recover the amount paid is not 
inadmissible mei'cly because there exists no privity 
between plaintiff and defendant. Woomahotbb 
BuBMomrA n. Hills . • . UW. R.,d77 

68. Right of suit to recover 

amount deposited. — Payment made hy mohur- 
raridar for predecessor. — Payments of revenue in 
excess of lease . — Voluntary payment. — Instalments 
of Government revenue paid by a mokun*aridar on 
account of his predecessor, being necessary payments 
ma<lo to save the estate from sale, are recoverable, 
hut not under Act X of 1859. Payments on account 
of Govertunent revenue in excess of lease are not re- 
coverable. Bubwabeb Kishobe V, Joy Chundbe 
Gobsain 2 W. R., 202 

69 . — ■> Obligation of lender of 

money to stay sale. — Necessity. — A lender is 
not bound to iiuiuire into the exact amount neces- 
sary to be lH)rrowt*d to save an C8t4itc from a sale for 
arrears of Government revenue. It is suflicient if ho 
satisfy himself of the existence of a necessity to 
justify him in looking to the estate for repayment. 
Nnvvm Chubdeb Banebjbb v. Gui>i>Ai>nuB 

3W.R.,122 

7. SALE-PROCEEDS. 

70 . Right to surplus proceeds. 

^3Sstate subject to mortgage. — When nK>rtgaged 
lands are sold for arrears of Government revenue, not 
accruod through default of the mortgagee, any pro- 
ceeds wdiieh may arise from the sale in excess of the 
arrears belong to the mortgagee, and he has a right 
of action for their recovery. Hbbba Lali Chow- 
DHBY «. JAKOSXEBATH MOOKBBJBE 

[le W. R., 222 

71 . ___ Bight to payment out of 
surplus proceeds. — lAahility of purchaser to 
reimburse judgment •debtor. — Act XIX of 1878 (iV.- 
W. P. Land Hevenue Act, s. 246. — Act X of 1877, 
s, S16. — A share of a mehal, arrears of Government 
revenue being due in respect of the whole mehal, 
was sold in execution of a decree. The existence of 
the arrears was notified at the time of sale. The 
title of the purchaser to the share vested from the 
^te of the sale, Act X of 1877, section 816, being 
in toce at that date. The Collector attach^ and 
reaUeod the amount of the arrears ont of the surplus 
•^-proceeds. Meld that, inasmuch as at the date of 


SALE FOR ARREARS OF REVENUE 

’-^continued, 

7. SALE-PROCEEDS— 

Right to payment out of surplus pro- 
ceeds — continued. 

the realisation of the arrears out of the surplus sale- 
proceeds, the purchaser was the proprietor of the 
share, and it and he were rcsponlible under section 
140 of Act XIX of 1873 (N.-W. P. Land Revenue 
Act) for the arrears, the payment of the arrears out 
of the surplus sale-proceeds must be regarded as a 
payment mode in invitum by the judgment-debtor 
for the purchaser, and the judgment-debtor was 
entitled io he reimbursed by the purchaser. Ram 
Chakb V. Faxbu SiBGH . 1. L. R.» 6 All,t 112 

72 . — Suit for sale-proceeds by 

mortgagee. — ' Omission to give notice of charge on 
estate sold. — A. purchased certain villages in the 
name of his son B. A„ being indebted to C., executed 
a mortgage-bond and deposited the title-deeds of 
those villages with C. as security for the debt. 0. 
afterwards sued A. for recovery of the mortgage- 
debt, and ultimately obtained a decree in his favour. 
Pending this suit A. died and was succeeded by J?., 
his heir, against whom the suit was revived. B. Injcame 
a defaulter to Government, when the Government 
authorities seized the villages, and took steps for 
bringing them to sale to satisfy the Government 
demands. C. infonmid the Government officer of his 
claim, and petitioned to have the sale stayed, hut the 
Collector sold the villages as the property of B., sup- 
pressing the notice of the equitable charge of C. 
upon the villages. C. then sued B., the Collector, and 
the auction -purchasers, claiming to he entitled to the 
sale-proceeds of the villages in the hands of tlio 
Government in satisfaction of his mortgage-debt. 
The Siiddcr Dewany 00011; dismissed the plaintiff’s 
claim, on the ground that the decree made in the suit 
against A. was against the efEects of A., and only ap» 
plied to such property as B, was in possession of at 
that time ; and that as it had been sold to realise the 
demands of Gov(?rnmeut, the decree did not ajiply to 
the villages. This decision was reversed on appeal, 
the Judicial Committee holding, jirst, that the suit 
was properly instituted for recovery of the sale-pro- 
ceeds in possession of Government, as the decree 
obtained by C. against B. operated as a conversion of 
the estate of A., making it assets in B.^s hands, 
which 0. had a right to follow; secondly, that as 
the Government had notice of C*s equitable charge 
upon the villages, and suppressed that fact at the 
auction sale to the purchasers, there was a clear equity 
in C. to call upon the Government for payment ont 
of the auction-proceeds received by them, and an ac- 
count was directed of the amount received by the 
Collector from the sale of the villages with interest, 
so far as the amount received would extend to thq 
payment of C,*s mortgage-debt. Semble, — Where pro- 
perty is sold by Government for general debts and 
not for arrears of ro^'miue, they sell only the interest 
of the debtor, and do not guarantee the vendor a 
title. DovaLAE V. Collbctob of Benabes 

[6 Moore's L A„ 271 
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8. SETTING ASIDE SALE. 

(a) Ibbbgularity. 

73 , — . Irregularity in conduct of 

sale,— XT of 1859, «. 26, 27-BS,Sub- 

etantial injury, — Form of petition, — Remedy by 
suit. — The object of the revenue sale law (XI 
of 1859) is to give a title to the purchaser which 
shall not be <a)en to challenge by anybody; and 
the only grouim on which a revenue sale can be set 
aside is (section 25) that of irregularity in con- 
ducting the sale, in which case the Commissioner can 
set it aside on a petition of appeal presented to him 
within fifteen days of the sale. The petition may 
disclose a case of hardship or injustice where irre- 
gularity does not exist, as, for instance, that the sale 
has taken place where no arrear is due, and under 
such circumstances the Government, under section 
20, may set aside the sale. If the Commissioner 
will not interfere, the party aggrieved may, within one 
year of the sale becoming conclusive (section 27), bring 
an action in the Civil Court under section 33, and 
the Court may set aside the sale on proof of irre- 
gularity and substantial injury caused thereby. If 
no irregularity producing substantial injury is proved, 
the Civil Court cannot entertain an action to sot 
aside a sale for arrears, and, the onlyjcourse open to an 
injui’ed party is by a suit for damages as provided for 
in section 33. WoMESir Cuundeb Cuattbbjeb o. 
Collector op 24-PKBatrNNAH8. Woombsh Chun- 

D£R CHATXJBRJEE V. ISUARUIOOLLAH 

[8 W. B., 439 

74 , Omission to give notice of 

sale. — Act XI of 1859, s, 38. — Material injury . — 
Setting aside sale. Ground for. — To sell an estate for 
arrears under Act XI of 1859, after lulling the pro- 
prietor into a false security by failure to give him a 
notice which the law prescribes as a condition pre- 
cedent of a sale, is of itself a very material injury ir- 
re8i>ective of the amount of purchase-money realised, 
and one amply sufficient to warrant a Court in an- 
nulling the sale under section 33. Mohabeer 
PBRSHAD SlBGH V. COLLBOTOB OF TiBHOOT 

[16 W, B„ 137 

76, Irregularity in issue of 

notice. — Ground for setting aside sale. — Damage 
to defaulter. — A sale under Act XI of 1859 may 
not be set aside* on the ground of irregularity in the 
issue of notices, unless such irregularity is shown to 
have caused loss or damage to the defaulter. Lvles - 
TA Koobb u. Colleotob op Tibhoot 

£19 W. B., 283 

76. — — Notification of sale. Neces- 

sary contents of. ^ Act XJ of 1859, s. 5,9.— It is 
unnecessary to specify in the notification of sale the 
names of the mouzahs included in the property 
sought to be sold. All that is necessary is, to specify 
the estates or shares of estates, and the number they 
bear in the Collector’s office. Amibunessa Kha- 
TOON V. bSCBETABY OP STATE POB INDIA IN COUN- 

C'lD ••••!. 1 j. B.f 10 Calc.9 63 


8A1JB FOB ABBEABS OF BEVKNITE 

— continued. 

8. SETTING ASIDE SALE—eoa^iafiedf. 

(a) Ibbeoulabity— 

Notification of sale. Necessary contents 

of — continued. 

S. C, Amiednnbssa Khatoon V. Browne 

[13 C. L. B., 181 

Zeeeales Kooeb V. Lalla Doobga Pbbshad 

[16 W. B., 149 

77 . Notification of sale, Omis« 

Sion in, — Revenue-paying estate. — Sale of share of 
an estate. — Recorded proprietors . — Omission of 
names of proprietors. — Irregularity.-— Act XI of 
1859, ss. 6, 33. — When a notification of sale of a 
share in a revenue-paying estate is issued under sec- 
tion 6, Act XI of isfo, the circumstance that such 
notification does not contain the names of all th^ re- 
corded proprietors of the share, but only the name 
of one of them, does not 'amount to an irregularity 
within the meaning of section 33, Act XI of 1869. 
Sbobktaby op State fob India in Council v. 
Eassbbhaby Moobbbjee 

[1. Ii. B., 9 Calc., 591 ; 12 C. Ii. B., 27 

7 S, Irregularity in publishing 

notification of sale. — Suit to set aside sale.— 
Act XI of 1859, ss. 6, 20, 35.—Beng. Act VII of 
1868, s. 8.— Certificate of title. — A notification by 
the Collector under section C of Act XI of 1859, fix- 
ing the 31 st May 1879 as the date for holding the 
sale, was affixed in the places mentioned in the sec- 
tion on the 2nd May 1879. Subsoijnontly, the 31st 
May being ascertained to be a holiday, and the Ist 
June being a Sunday, the Collector, purporting to 
act under section 20 of the Act, issued a notification 
on the 2Cth May, postponing the sale till the 2nd 
June. On that day the sale was hold, and the Com- 
missioner having upheld it on appeal, a certificate of 
title was given to the purchasers. Meld, in a suit to 
set aside the sale, that inasmuch as the notification 
under section 6 of the Act had not been affixed thirty 
days before the day fixed by it for liokUug the same, 
the requirements of that section had not been ful- 
filled, and the irregularity was not enred by the 
notification of the 26th May. Meld, further, that 
the Court was not bound, under section 8 of Bengal 
Act VII of 1868, to presume conclusively that the 
provisions of section C of Act XI of 1859, as regarde 
the fixing of the date of sale, had been complied 
with. Under section 8 of Bengal Act VII of 1868, 
the effect of a certificate of title having been given 
to the purchaser is merely that the Court is bound to 
presume conclusively the duo service and posting of 
notices. Bal Mokoond Lall o. Jibjudhun Roy 
[I.Ii.B.,9Calc.,271 

S, C. Bul Mobto) Lal V. Teltoodhttn Rot 

[11 O. I.. B., 466 

79. Material irregu^ 

larity. — Substantial injury. — Act XI of 1859, ss. 6, 
7, 20, 28, 33.—Certifloaie.—JReng. Act VII of 1868, 
s. 8.—JPer Gabth, C. J., Mittkb, Fbinsbp, and 
PiGOT, JJ.—A non-compHance with the prolusions 
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8ALXS FOB ABBEABS OF BEVENUE 

8. SETTING ASIDE ^kU^-^oniimed. 

(a) IBBEGULABITT — continued. 

Irregularity in publishing notifloation of 

Beiio-— continued. 

of section 6, Act XI of 1850, is not a mere irregu- 
larity, and is not one of those errors in procodtire 
which are intended to he cured by section 8 of 
Bengal Act VII of 18G8. Where a sale for arrears 
of revenue has been held, and nou<complianco with 
section 6 has been found, such a sale is null and void, 
as not being a sale under the provisions of Act XI of 
1859. Semblct — That no positive rule can be laid 
down permitting an inference to be drawn in all cases 
that the inadequacy of the price realized by a sale is 
duo to the irregularity of the sale proceedings. Per 
Tottewham, *7. —'Where the date fixed for a sale in 
the sale notification is less than thirty clear days 
from the date on which the notification is affixed in 
the Collector’s office, there is a legal defect in the 
notification, which is not cured by section 8 of 
Bengal Act VII of 1868 ; but a sale held under such 
conditions is not ipso facto null and void, hut is li- 
able to bo annulled only on proof that the person 
whoso land has been sold has sustained injury by 
reason of the informality in the notification : that 
with regard ^o the existence of the particular legal 
defect found in the present case, the Court was not 
at liberty to infer that the inadequacy of the price 
realised by the sale was duo to the irregularity of the 
sale proceedings. Lala Mobabub Lal v, Seobe- 
TAEY OE State bob India in Coxjnoiii 

[I, li. B., 11 Calc., 200 

80. ■ ■ ■ dvil Procedure 

Code, im 248.-- Act XIX of 1873, e. 3.— In the 
case of a sale by the Civil Court of forest land, 
which formed a grant from Government under a 
deed describing the property as a “ Khalisa Mchal,” 
subject to the payment of revenue after a term of 
years, the sale not having been proclaimed at the site 
of the grant , — Held that the sale was invalid by 
reason of irregularity in the publication, and because 
it was not competent to the Civil Court to sell land 
chargeable with, although not actually paying, rove- 
nne at the time of sale, such Khalisa Mchals being 
revenue-paying lands within the meaning of section 
248 of Act VJII of 1859, and section 3, clause 1, of 
Act XIX of 1873, and that therefore the sale should 
have been held by the Collector. SirowEBS v. 
Gobind Das , , • L Ii. B,, 1 All., 400 

3 X, Irregular publication of 

—Act I of 1845, ss. 6 and 14, and Act IX of 
/So4.— Sale for arrears of revenue sot aside, — ^the 
sale advertisement being irregular, first, in not being 
published in conformity with section 6 of Act I of 
18415 ; and, secondly, the melmls not being sold in 
their consecutive numbers in the towji, or register 
of the Collector of the district, as provided })y section 
14 of that Act. Such an irregularity is not cured 
by Act IX of 1854, which relates only to technical 
errors of procedure in the lower Court which are not 
productive of injury to cither party. Mabashttb 
Bahadub V. Udebdck Nabain Singh 

[8 Moore’s I. A., 268 


BALE FOB ABBEABS OF BEVENUE 

— continued. 

8. SEITING ASIDE SALE— eon^tmesd. 

(a) Ibbegtjlabity — continued, 

82. Irregularity in refbsing fine 

for non-attendance, tendered by proprietors. 
— Act XI of 1859. — Procedure. — Beng. Act VIP of 
1868. — Fine for non-attendance of proprietors be- 
fore Collector in partition proceedings under Beng. 
Beg. XIX of 1814, — In sales held by the Collector for 
the realisation of Government demasfds realisable as 
arrears of revenue, the procedure laid down iu Bengal 
Act VII of 1868 is to be followed. Therefore, where 
a fine had been imposed for non-attendance of pro- 
prietors before a Deputy Collector for the purpose of 
a partition under Kegulatioii XIX of 1814, and the 
amount had been ottered to be paid on a given day 
but was not so paid, but tendered subsequently, — 
Meld that the Collector ought not to have sold the 
property of the defaulters. He was bound to receive 
the amount tendered. Mohan Ram Jha v, Shib 
Dt7tt Sing . 8 B. L. B., 230 : 17 W. B., 21 

88 . Irregularity in not accept- 

ing highest bid, — Obligation of Collector to sell 
to highest bidder. — At a sale for default of payment 
of Government revenue, the Collector is bound to sell 
to the highest bidder, even though (as in this case) 
that bidder be tlm husband of the person in arrear. 
COBNBLL V. OODOY TABA CHOWDHBAIN 

[8 W. B., 872 


(5) Other Gbohnds. 

84 , — I. Fraud.— XI of 1859, ss. 6, 7, 

18. — Ground for setting aside sale . — In a suit to set 
aside a sale for arrears of Government revenue held on 
the 26th March 1879, it was alleged as grounds for 
seting the sale aside (1) that the arrears had been paid 
into the Collector’s treasury on the previous day 
and a receipt granted for them, and that, according to 
the custom winch had prevailed in the CoUectorate of 
the district on payment of arrears being so made, the 
property had always been exempted from sale; 

(2) that the notices issued under sections 6 and 7 of 
Act XI of 1859 w'ere not served according to law ; and 

(3) that the purchaser at the sale had dissuaded other 
persons from bidding as alleged. Meld, that the 
sale was valid as no order had been made by the 
Collector in writing exempting the property from 
sale under section 18 of Act XI of 1859, mere pay- 
ment of arrears into the treasury without an order 
under section 18 not having in itself the effect of 
exempting the property from sale. Held, also, that 
the object of the notification under section 7 of Act 
XI of 1859 being to give notice to the ryots not to 
pay rent to defaulting zemindars, non-service of such 
notification could not be a ground for invalidating 
the title of tlie auction-purchaser; and that inas- 
much as the irregularity in the service of notice 
uuder section 6 of Act XI of 1859 was not taken in 
the grounds of an appeal which had been presented to 
the Commissioner, it could not be urged in a regular 
suit as a ground for setting aside the sale. Meld, 
further, that it was no fraud for persons at a sale for 
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8. SETTING ASIDE 

(5) Othbb QROvvrDa—ooniinued, 

Fraud — continued, 

arrears of revenue to combine not to bid against each 
other. See Bal Mojcoond hall v. Jirjudhun Boy^ I, 
X. 9 Cale„ 271 : 11 C, L, E,, 466. Gobinb 
ChUBDBA QAKaOFADHXA V. Shsbajunnibsa Bibi 

[13C,L.B.,1 

86 . ^ — : Act X of me, 

s. 4.--Jurutdiction of Civil Court. — Fraud of officers 
conducting sale. — Section 4, clause (c) of Act X of 
1876, excepts from the jurisdiction of the Civil Court, 
claims to set aside, on account of irregularity, mis- 
take, or any other ground except fraud, sales for 
arrears of land revenue. Qumre, — Whether the ex- 
ception of fraud in the above enactment is confined 
to fraud on the part of officers conducting sales for 
arrears of land revenue. Balkeishna Vasudev 
V. Madhaybay Nabayax . 1. L. B., 6 Bom., 73 

86 . ^ Act XI of 1859, 

s. 83 . — Section 33 of Act XI of 1859 should not be 
read as meaning that under no possible circumstances 
can a suit be brought to set aside a sale on the 
ground of fraud. Amibunnbssa Khatoon o. Sbobb- 
TABY OF State fob India in Council 

[L L,] 

S. C. Auibunnbssa Khatoon v. Bbowne 

[13 C. L. B., 131 

87. ' Beng, Act VII 

of 1868.^Sale improperly conducted. a suit by 
a mortgagee for possession of the mortgaged proper- 
ty which had been sold under Bengal Act’Vll of 
1868, where plaintiff alleged that the sale was brought 
about by fraudulent withholding of the rents, and 
that the mortgagor had purchased it benami,- 7 if( 0 id 
that, where a sale has been held under the provisions 
of Bengal Act Vll of 1868, but improperly and 
irregularly, it can only bo questioned by a suit brought 
within proper time and against proper jmrties. Kaj 
Lubhbe Dassbe V. Peabun Bibee . 23 W. B., 82 

33, Sale where no arrears due. 

--Bond fide pwrcAose.— The sale of an estate for 
arrears of revenue where no such arrears exist is null 
and void, even though it is regularly conducted and 
the purchase is made bond fide. Seebmunt Lall 
Ghose V. Shama Soondubbb Dassbb 

[12 W. B., 276 

Ram Gobikd Roy v. Kushuffudoza 

* [16 W. B., 141 

See Baunath Sahu v. Lalla Sital Pbasad 

[2 B. L. B., P. B., 1 : 10 W. B., F, R, 66 

sa — Act 20: of 1859. 

•—Where there has been a sale under Act XI of 1869 
for arrears of revenue, hut it is found that no 
revenue is actually due to Government, the sale must 
be set aside as not coming within the provisions of 
the Act. Mangina Kbatun v. Collbctob of 
Jessobb . 3 B. L. B., Ap., 144: 12 W. B., dU 


SALE FOB ABBRABS OF BEVENUE 

— continued. 

8. SETTING ASIDE SALE— conWaitsA 
(5) Othbb Gbounds — continued^ 

Sale where no arrears dXLe^oontinued, 

00, ^ Suit to set aside 

sale. — Sanction of Commissioner,'^ A suit to set aside 
a sale for arrears of revenue on the ground that no 
arrears were due may be brought without provloas 
sanction of the Commissioner. Thakoob Chubn 
Roy V. Collbctob of 24-PEBauNNAHS 

[13 W. B., 386 

01. Act XI of 1859, 

s. S.’-^Act XI of 1838. — Suit to set aside sale.--^ 
Costs of partition. — Sanction of Board of Revenue, 
— Eeng. Beg. XIX of 1814 , — On 12th Juno 1867 
some of the proprietors of an estate applied to the 
Collector for a partition under Regulation XIX of 
1814. On the same da^ the Collector issued a notice 
to all the shareholders, including the plaintiffs in this 
suit, calling upon them to come in within one month 
and show such cause and offer such objections, Ac., 
as they should think 6t. It did not appear that the 
plaintiffs did come in or did anything upon this. 
Similar applications were made by other sharehold* 
ers. On the 19th August 1867 the Collector drew 
out a tabular statement, purporting to be in pur- 
suance of section 4, Regulation XIX of 1814. In it 
was a column giving the shares into which the ex- 

partition were to he divided. On the 
sable day a notice was isimed to the proprietors, 
ordering in them to pay their respective quotas of the 
expenses accordingly. It was said by the defendants 
that the apportionment was continued by the Com- 
missioner on the 20tlL January 1868. On the 6th 
March 1868 it was ordered by the Collector that a 
proclamation should be issued in accordance with 
paragraph 4 of section 5 of Act XI of 1859, directing 
the plaintiffs, as defaulters in two sums of H252-3-2 
and R9-9-6, to pay the. Government revenue. On the 
28th March such proclamation was issued according- 
ly. Subsequently one of the plaintiffs came in, and 
offered to pay all that was then due and outstanding. 
His application was rejected, and on the same day, 
the 8th April, the sale proceeded, and the whole inter- 
est of the plaintiffs was sold for R16,900. The plain- 
tiffs appealed to the Commissioner, hut their appeal 
was dismissed. The plaintiffs therefore brought a 
suit against the purchasers and the Collector for the 
reitovery of the property and for cancelment of the 
sale, held that the sale was void. There was no 
* arrear of Government revenue justifying a sale under 
Acts XI of 1838 and XI of 1859, section 5. There 
could ho no arrear until demand aJter sanction by the 
Board of Revenue and by the Lieutenant-Governor of 
the estimate of expenses prepared by the Collector 
and fixed by the Commissioner. The Board must 
give its sanction in each case, and the defendants 
failed to show that it had done so. But even if the 
Commissiober had power finally to determine the 
amount and date of payment, it was not shown that 
be had done so, or supposing that he had, that any 
fresh demand had been made upon the parties liable. 
Hab Gopal Das v. Ram Golam Sahi 

[6 B. L. B,» 185: 18 W, 881 
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8. SETTING ASIDE ^klA^’-^eoniimed. 

(ft) Otebb Gboeees — eontirmed, 

02 , UnautlioriBed sale by Col- 

lector. — Want of sanction* — Subsequent confirma- 
tion* — Accounts, — Costs, — The sale by a Collector of a 
-wbole talook m one lot for arrears of revenue, with- 
out spedtic authority previously conferred by the 
Board of Eeveiuie, was held to l)e an act unauthorised 
by the general rules and principles of the Regulations, 
and not rendered valid by the subsequent authorised 
coniirination of it by the Board, and by the appropria- 
tion of the surplus proceeds of the money by the de- 
faulting proprietor. The proprietor’s acquiescence 
in a sale made, as ho believed, by the authority of the 
Board of Revenue, did not give legal efficacy to a sale 
altogether void for the want of such authority, or bar 
his claim to annul the sale on that ground. The Courts 
below, without entering into any investigation of the ■ 
profits made by the purchaser during his occupation ' 
of the estate, assumed that he had reimbursed him- 
self the amount of the purchase-money and interest 
out of the profits of the estate. The Privy Council, 
however, saw no ground for such an assumption, 
and directed that an account should be taken of the { 
principal and interest due to the purchaser in respect 
of the purchase-money paid by him, and also of the 
net profits made by him out of the estate during his 
occn|mtion ; and that on payment to him of whatever 
may a})pear duo to him on taking such account, pqs- 
session of the bilook should be delivered to the pro- 
prietor. The Privy Council further, acquitting the 
purchaser of all blame in the transaction, reversed so 
much of the decrees of the Courts below as con- 
demned him in costs, and ordered each party to bear 
Ins own costs in all the Courts. Mittbkjbbt Sinqh 

t>. HbIBS OB TUB WIDOW OP JUSWUNT SiNOH 

[6 W. B.» F. C., 15 : 3 Moore’s 1. A., 42 

03 ^ Benami purchase for de- 

faulting proprietors.— Re^* XI of 1822,-- 
Void or illegal sale , — Under Regulation XI of 1822 
a benami pnrehase for defaultiug proprietors at a 
sale for arrears of revenue was not ipso facto illegal 
and void. Kalbbdoss Mookbbjbb v, Mothooua- 
KATE Banbbjbb . . . « 5 W. B., 164 

04 . Fraudulent purchase by 

Judgment-debtor.— XI of 18b9,— Right of 
decree-holder, — In a suit to recover possession of a 
share of an estate on the ground of purchase at a sale 
in execution, which share was alleged to have been 
knocked down by the Collector to another party in an 
execution sale under Act XI of 1859, where it was 
found that the plaintiff’s purchase had not been bond 
fide, the right, title, and interest of the decree-holder 
haying been previously purchased benami by the judg- 
ment-debtor himself , — Held that the real purchaser 
was the judgment-debtor, and that the holder of the 
rent-decree could properly sell either the estate or the 
said right, title, and interest. Lalla _ _ , _ 

Sahot 0 . Gopal Lall . . . 15 W. B., 54 

05 , ^ Failure of oousideratioxLr- 

Mi to set aside sale and recover purcAase-moneg on 


SALE FOB ABBEABS OF B EV EN TTB 

— continued, 

3. SETTING ASIDE SALE— coaftiwMsd. 

(ft) Otheb Gboekds— ooaftaserf. 

Failure of consideration— continued, 

the ground that subject of sale was alluvial land 
and practically non-existent. --kn estate does not 
necessarily mean land but may denote julkur, phul- 
kur, or bunkur rights, and even where land has been 
entirely washed away there still remains the right to 
possession of any alluvion that may subsequently re- 
appear on the same site, which right may, in accord- 
ance with the Privy Council decision in Lopez v. 
Muddun Mohun Tkahoor, 13 Moores I, A,, 467, be 
sold as an estate. A suit, therefore, by a purchaser of 
such an estate to have the sale set aside and recover 
his purchase-money, on the ground that the subject of 
his purchase was non-existent at the time of sale, and 
had since remained so, was held to be not maintain- 
able. Gotbbkhbkx V, Radhay Sikge 

[20W.B.,117 

00 . - — Award of compensation to 

purchaser,— Safe set side under Beng, Reg. I of 
1821 . — A sale in 1802 of lands for arrears of Govern- 
ment revenue was set aside by the mofussil and sud- 
der commissions constituted under Bengal Regulation 
1 of 1821 , although no suit was brought to annul the 
sale until 1821 ; and the decision was affirmed by the 
Judicial Committee, But the sale having taken place 
by direction of the Government, and there being no 
fraud on the part of the purchaser, the Judicial Com- 
mittee, under clause 2, Section 4 of Regulation I of 
1821, awarded the purchaser compensation to be paid 
by the Government. Ishubee PBbsad Nabaik Singh 
V, LalChuttbbptjt Singe . 8 Moore’s I, A.^ 100 

S. C. Deep Nabain Singe v, Lal Cuttttebput 
Singe . . . ew.B^P. C.,27 

9. MISCELLANEOUS CASES. 

97. Act XI of 1859, b. 5.— JEjfecf 

of notification under Act. — Attachment.'— A notifica- 
tion issued under section 6, Act XI of 1859, is simply 
a public call on the debtor to pay his debt by a fixed 
date; it docs not operate as an attachment by the 
Civil Court. Nitbeoo Ram v. Ramjoobawun 
SiKGH 9 W. R., 481 

08 . Transfer of tenure from one 

GoUectorate to another,— Payment of revenue, 
— Notice of transfer . — If a tenure is transferred from 
one GoUectorate to another, and the holder of the 
tenure, after receiving notice of the transfer, continues 
to pay his revenue into the former CoUestorate, he is 
not entitled to take credit for such payment. But if 
he pays before notice and obtains a receipt, such re- 
ceipt is a quittance as against Government. Tha- 
KOOB Chubn Roy v , Collectob op 24-Peboitn- 
KABB 13W. B.,336 

99. ; Act XI of 1859, e. Zl,— Re- 

corded proprietor. Representative of. — Execution of 
decree. — Archaser in execution of decree.— Revenue 
sale.— Deposit.— >Aesiigne 0 ,Section 31 of Act XI of 
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9. MISCELLANEOUS CASES-^ow^intterf. 

Act XI of 1858t B* discontinued, 

1859 must be read strictly. An assignee of the re- 
<jorded proprietors is not their representative within 
the meaning of that section, and the Collector is jus- 
tified in refusing to pay to sucli assignee, claiming on 
his own behalf, money held in deposit on account of 
the recorded proprietors. Sbobbtaby of State foe 
IK Council r. Maejum Hosbik Khak . 

[LL. B„UCalc., 359 

SALE IE EXECtmOE OF BECBEE. 

CoU 

1. PeESOK SELLIK& PEOPEETT OF WHICH 


HE IS NOT, BUT AFTBEWAEBS BE- 
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14. Invalid Sales . • • • 6432 

(а) Death of Decbee-holdeb be- 

FOES Sale .... 6432 

(б) Death of JuDaMEKi-DBBTOB 

BEFOEB Sale . « • • 6432 

(0) Feaud ..... 6433 

( d ) Execution PEOCEEDiNoa steuck 

OFF 5435 

( e ) Dboebes aftebwaeds eetebsed 6436 

(f) Dbobbe found to have been 

satisfied . • . . 5439 

(y) Decbeb against weono Pbeson 6439 
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SALE IN EXECUTION OF EECBEE^ 

continued. 

See Acquiescence . 7 B. L. B„ 159 
See Aems Act, 1878. 

[I.L. E., 0 Bom., 518 
See Decbeb— Fobh of Dbobbe — Posses* 
SION . . I.L.K.,2 Bom., 076 ‘ 

[I. L. R., 8 AIL, U2 
1B.L.R., A. C.,06 
rr r -n ^ 8 Bom., 564 

[I. L. R., 6 Bom., 493, 496, 499, 506, note 

See Feaud— Effect of Feaud. 

[I.L. R., 2 Mad., 264 
B. L. R., Sup. Vol., 346 
See Cases ttndbe Hindu Law — ^Alien* 
ation— Alienation by Fathbe., 

See Cases undbe Hindu Law— Joint 
Family— Sale of Joint Family Peo- 
PERTY IN Execution and Bights of 

PUECHASBES. 

See Cases under Hindu Law— Widow 
—Dboebes against Widow as bbpbb- 
SENTING THE EsTATB OS PEESONAILY. 
See Husband and Wipe. 

See Casks tobk* liiiuTACiOK Act. 1877. 
ART. 12. 

See Cases undbe Limitation Act. 1877 
ABT.138. ’ 

See Limitation Act, 1877, abts, 166, 167. 

[I. L. R,, 9 Born., 468 
I. L. R., 5 Calc., 331 
I. L. R., 5 Mad., 113 
See Lis Pendens . I. L. R., 1 Aa, 588 
[I. L. R., 4 Calc., 789 
X. L. R., 6 Bom., 567 
^ ^ 8 B. L. R., 122 

L Ii. R., 8 Calc., 79, 690 
21 W. R., 349 
I. L. R., 12 Calc., 299 
I. L. R., 10 Bom., 400 
See Cases under Mobtoage— Sale of 
Mobtgaged Pbopbety. 

See Cases under Onus Peobandz— Sale 
IN Execution of Decree. 

See Pleader— Purchase of Decbees by 
Pleader . 4 B. L. R., A. O., 181 
See Possession— Nature of Possession. 

[L L. R., 4 Calo.,218 
See Pre-emption— Eight of Pre-imp* 
TION I. AIL, 272^877 
[6 17. W., 248, 872 

X. Ii. a., 2 A 111, 860 
I. I1.B., 8 AIL, 112,827 
16W.K„466 
See BiOHT OP OccrPAKOi— T bakspkb op 

Bioai . 1. Ih B, 1 AIL, 853^ M7 

[I. Xi. B., 4 Calo., 886 
[82W.B,ie» 
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BALE IN EXBCimON OF BBCHEB- 

eonttnued. 

See Casbs undbb KiaRT op Suit-Sale 
IN Exboutiok of Deobbb. 

See Tbakbfrb of Civil Cash— Lbttbbs 
Fatbnt, High Coubt, ol. 18. 

r.7B.Xi.B.,305 

See Tbansfbb of Pbopbbty. 

[L li. B., 1 Bom.* 600 

See Zeiiibdab, Rights of — 

[2 Agra, Pt II, 202, 204 
Lli. B.,3 All.,797 


1. PERSON SELLING PROPERTY OP WHICH 
HE IS NOT. RUT AFTERWARDS 
BECOMES, OWNER. 

Obligation to make good 

the sale out of subsequently-acquired in- 
terest. — Vendor and purohaeer^’^Tlw doctrine — 
that wlujre a xHirson soUb property of which lie is not 
the owner, but of which he afterwards becomes the 
owner, he is bound to make good the sale to the pur- 
cluiser out of his suhsequently-acfpiired interest — 
does not apply to a (»iso where the sale was made 
through the Court at the instance of an execution- 
creditor, and was, therefore, compulsory. Aluk- 
ICOKBB Dabeb V . Baker Madhub Chuckbebuttv 
[L Ii. R., 4 Calc., 677 : 3 C. !■. B., 473 

2. OBJECTION TO SALE. 

2 , ^Dispossession of third party in 

execution.— or ohstruction hy stranger 
on delivery to auction-purchaser, — Ciml Procedure 
CodOf 1859, 9, 269, — There was no provision in the 
Civil Procedure Code, 1877, similar to that contained 
in WK^tion 269 of Act Vlll of 1859, which ouablud the 
Court execufittg a decree to inquire into a complaint 
made by a person other than the defendant, on the 
^nud of dispossession in the deliveiy of possession 
to the purchaser of immoveable property sold iu exe- 
cution of a decree ; and, therefore, the oiriy remedy 
of a person so disjiossessod was by regular suit. A,, a 
docreo-holder, purchased certain property belonging 
to B., his judgment-debtor, at a sale in execution of 
his decree, and delivery of possession to him was 
ordered. A stranger to the suit thereupon presented 
a petition to the Court executing the decree, setting 
up a title to a moiety ©f the property in question, 
and prayed for an Invostlgatiou into his right, and 
for recovery of possession, on the ground that ho hod 
been dispossessed by A, Meld that the application 
could not be maintained. iK thb hattbb of 
Habasatoollah V , Bbojonath Ghosb 

[L D. B., 3 Cala, 729 : 1 C. D. B., 517 

This omission is now roctiftod, and under the Civil 
Procedure Code, 1882, the CouH has power to make 
an inquiry oti the application of a third party dispos- 
sessed in execution. 

$ 

8 . — . Decree, Impeachment of, by 

a etrang^r as fraudulent. — Civil Procedure Code 
{Afit XIV of l8S2)t «• 287;— In the execution of 


sai;b in execution of decree- 

continued, 

2. OBJECTION TO 

I Decree, Impeachment of; by a stranger 
as fraudulent — continued. 

a decree ordering the sale of immoveable property, it 
is not competent for the Court to refuse to sell it 
because a stranger to the suit in which such decree 
was obtained, wlio is in possession of such property, 
impeaches the decree as having been obtain^ by 
fraud ; the course open to him, if he wishes stay of 
execution, being to hie a suit and obtain an injuction 
for that purpose. Pubseottam: Vithal v, Pubsh- 
ottau IswAB • . I. L. B., 8 Bom., 532 

3. STAY OP SALE. 

•Stay of sale in regard to a 
particular property.— O/Aer property of judg- 
menUdehtor. — To save a particular property from sale, 
ajudg^nent-detor must show the value aud condition 
of other properties in her posscssiou, and the Judge 
must consider how and by what arrangement such a 
disposal of different ])ortion8 of such property may Ihj 
made so as to avoid the sale of the property already 
attached. Deb Kumaei Btbbb r. Ram Lall Moo- 
. 8 B. L. B., Ap., 107 : 12 W. B., 06 

5 , stay of sale pending admi- 

nistration suit. — Mortgage-decree, — Right of 
secured creditor. — In execution of a decree on a 
mortgage-bond executed by the father of the judg- 
ment-debtors, since deceased, which decree directed 
that the mortgage lion should be enforced, first, by 
sale of the property specifically mortgaged ; and, se- 
condly, if the debt remained unsatisfied by the sale 
of the other property in the possession of the judg- 
ment-debtors, the judgment-creditor proceeded to 
have the property sold. After issue of the sale noti- 
fication one of the judgment-debtors applied for stay 
of the sale, on the ground that an administration suit 
was pending with respect to tho pn)perty of his 
father, the mortgagor, and also asked that a receiver be 
appointed and arrangements made for paying off tho 
mortgage-debt and saving the property’ from sale. 
Meld that tho Court was wrong in passing such order, 
inasmuch as there were no reasonable grounds why a 
a securotl creditor should be debarred from enforcing 
his security ponding the administration suit. Kbisto* 
MOEIKX Doss BE V Bam A Chuek Nag Chowdet 

[I. li. B., 7 Calo., 733: 9 0. Ii. B., 344 

4. IMMOVEABLE PROPERTY. 

0 . Interest in decree against 

mortgaged property.— Procedure Code, 
1859, s, 259, — Sale tf decree, — Interest in immoveahle 
property,’"— A decree for the sale of mortgaged pro* 
perty was attached and sold in execution of a decree. 
Meld that the interest in immoveable property there- 
under conveyed to the purchaser was immoveable 
property within tho meaning of section 259 of Act 
VIII of 1859, and that a certificate of sale ought to 
have iKsen granted to the purchaser. Habi Govikd 
9, Rahoeakbba Paklubahg Joshi 

[9 Bom., 64 
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SALE m EXECUTION OF DECEEE- 

* continiied, 

4. IMMOVEABLE PROPERTY~<?ojiJ5m«fl(i. 

Interest in decree against mortgaged 
property— 

7, Decree creating 

charge on land. — Interest in immoveable propertg . — 
The sale of a decree charging land for its satisfaction 
in the course of execution proceedings against the 
judgment-creditor is a sale of an interest in immove- 
able property. Held that the provisions of the Code 
of Civil Procedure relating to sales of immoveable 
property will apply to such sale. Bhawani Kuah 
i.GHULABRAi . . I.Ii.B.,lAU.,848 

Mobkoonissa V, Dbwan^Ali Mistrke 

[4 W. B., Mis., 22 

6. PURCHASERS, RIGHTS OP— 

(a) Genbbalit. 

3 , What passes by sal©.— 

under money-decree. — Rights title, and interest of 
judgment-debtor, — Nothing passes to the auction 
purchaser at a sale in execution of a money-decree 
but the right, title, and interest of the judgment- 
debtor at the time of the sale. Akhb Ram v. Nand 
Kibhobe * . . . 1. li. B., 1 AIL, 236 

Khub Chani) «, Kabian Das 

[I. Ii. B.,1 AIL, 240 

Barton v. Bbijonath Suemah . 3 W. B., 65 

Ram Onoooboho Singh v. Montoecn 

[6W.B.,223 

Seth Oodey Kueeun v, Chait Ram 

[2 Agra, 125 

Jykibhoon Sookpb v, Shunkhe SoOKUIi 

[3 Agra, 168 

Zabim V. Choonbe Lall . . 3 Agra, 194 

Bhvkan Bhaibaya V, Bhaiji Peag 

[1 Bom., 19 

9. - Sale unde? Bom, 

Beg. IV of 1827. ^Right, title, and interest of judg- 
ment-debtor, — All that passed under a Courtis sale 
under Bombay Regulation IV of 1827 was the right, 
title, and interest of the judgment-debtor whose pro- 
perty was proclaimed for sale. Kpshaba bin San- 
KEOJi V. Pitambabbhaei . . 12 Bom., 15 

10 , - Property sold 

with specification, — Rights of judgment-debtor , — 
Though there is a specification of the subject of sale 
at the time of sale, yet it is not the proi>erty speci- 
fied, but only. the right of the judgment-debtor there- 
in, that is offered for sale and is conveyed, there 
appearing no provisions in tho Procedure Code to 
contemplate the sale or transfer of anything more 
than the right and interest of the judgment-debtor ; 
and the auction-purchaser at a sale, in execution 
acquires by the express terms of the conveyance to 
him, not the presumed title of the person in posses- 
sion, or the apparent title in the Collector's books. 


8AI.E IN EXECUTION OF DECBEE-* 

continued, 

6. PURCHASERS, RIGHTS OF--continued, 

(a) Genbbally— 

What passes by B&le-— continued, * ^ 

but the right, title, and interest of the judgment- 
debtor in the property sold, MahombiS Buksh d, 
Mahomed Hossbin 

[3 Agra, 171 ; Agra, F. B., Ed. 1874, 145 

See Baluk Doss v, Nimayb Chundbb Siecae 

[17 W. B., 611 

IL Sale of ryofs 

interest , — Want of zemitMar^s consent to alienate,-— 
An auction- purchaser of a ryot's right and interest 
in his house in .a village could not acquire more title 
than could have been transferred by private sale, and 
therefore if by the village tmstom the ryot cannot 
alienate the house with the zemindar’s consent, and 
such consent has not been obtained, tho sale in exe- 
cution conveys no rights in it to the purchaser. 
Shib Lall v, Loouhn Singh . 8 Agra, Bev., 7 

12. Sale of specified 

share. — Property coming to debtor before sale . — 
When there was a sale of a specified share belong- 
ing to the judgment-debtor, — Held that the auction- 
purchaser was not entitled to claim property wluch 
had before sale desccudod to tho judgment-debtor. 
AzADBB V, Ajmkee Koonwbe . 1 Agra, 282 

13. - — — " Interest in pur- 

chase-money , — Civil Procedure Code, 1877, s, 26 $, — 
Property not subject to attachment and sate.—Hne 
purchaser at a sale in execution of a dcciee of the 
right or interest which the vender of immoveable 
l)roperty has in the purchnso-monoy, where it has 
been agreed that tho same shall bo paid on the exe- 
cution of the conveyance, takes nothing by his pur- 
chase, such Interest not being subject to attach- 
ment and sale under section 266, Civil Procedure 
Code, 1877. Ahmad-ubpin Khan v. Majlis Rax 

[I.Ii.B.,8AlL,12 

14. Right to mesne 

profits. — Civil Procedure Code (Act VIII of 1859), 
s. 259, — Certificate of sale. — The possession, with 
mesne profits, of land comprised in a znr-i-peshgi lease 
of the year 1851, was decreed to tho zur-i-peshgi- 
dars in 1860 ; and litigation as to their rights under 
the lease was carried on till 1874, wlien, ^tcr their 
deaths, it ended in favour of their representatives* 
In 1869 one of the parties to that litigation obtain- 
ed a decree for money against the zur-i-peshgidars $ 
and in 1874, in execution of this decree, all the right, 
title, and interest of the representatives of tho 
latter in the lease of 1851 was sold to a third party. 
Held (reversing tho decision of the High Court) 
that the right to the mesne profits awaited by Hie 
decree of 1860 did not pass by the sale, but remained 
ill the representatives. Ganbsh Lall Tbwaei v, 
Bhamnaeain • • I. L. B., 8 Calc., 213 

15. — — ■ ' ■■ Life-initresi in 

property of testator, — A life-intereat in the residue 
of the real and personal property of a testator, i^cr 
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SAIilS m BXBCUTIOTT OF DFOBFF- 

po»ttnued, 

5. PUKCHASERS, BIGHTS OW-^-eontinued. 

(a) Qbnxsally — continued, 

WRat passes by nale^oontinued, 

all the charges upon it have been satisiied and pro- 
vided for, and after a full administration has taken 
place of the assets for the purpose of discharging 
these several dispositions, cannot be sold under an 
execution issued in the Supreme Court against the 
property of the testator. The sale therefore iJasses 
nothing to the purchaser. Toxai Shbbob v, Dauod 
MvUjICk Fvbbedook Bbqlab 

[4 W. B., P. C.. STi 6 Moore’s I. A., 610 

10^ of ^ ^ 

under writ against executor . — A seizure and 'sale 
by the Sheriff of the amount of a legacy under a 
writ against the executor, declared invalid in the 
absence of proof of payment extinguishing the 
legatee's interest. Laeab «. CoBnA Kaoava Chbttv 
[6 W. B., P. C., 126 : 2 Moore’s I. A., 80 

17, Might and inter* 

est of proprietor of resumed reoenue^p aging estate , — 
By a sale in exocution of the rights and interests of 
a judgment-debtor as recorded proprietor of a Gov- 
ernment resumed revonuo-paying estate, released 
rent-froo lands lying in the estate do not pass to the 
purchaser. DoL GoniNUMLONY Dbbia «. 1m3>au 
Am 6W, B.,170 

18, « Might, title, 

and interest ** of a judgment-debtor in a partly- 
executed decree,— ‘Possession of land attached under 
JBeng,Meg, V s, 26, — A decree of the year lb4>3 

awarded to persons, afterwards represented by the 
respondents, the possession of a moiety of a taluok, 
which had been since 1837, and remained till 186(>, 
under attachment by the Collector in virtue of an 
order made under Hogulatiou V of 1812. The Court 
which granted the decree, intending to execute it, ap- 
proved the proceedings of an Amoen xmrporting to put 
the decree-holdors into constructive i>o88e8sion of a 
certain number of mouzahs of the talook. In 1850 
the appellants, in execution of a decree for money 
obtained by them against the respondents, purchased 
at a sale, amongst other things, their ** right, title, 
and interest ** in the decree of 1848. Jleld (affirm- 
ing the judgment of the High Court) that posses- 
sion of the mouzah having been delivered, so far 
as it could be delivered, considering the attachment 
to which the talook containing these mouzahs was 
subject, the decree of 1843 had been so far exe- 
cuted; and that what was acquired by the appel- 
lants at the cxecutiou sale was only the unexecuted 
portion of the decree of 18*8. Gbibhohukdbb 
CHXTOKBBBUTTY V, JiBANBBWABI DABIA. GBJSH- 

CHrOKXBBUTTY V, BiSBSWABI DebIA 

[I. I., B„ 6 Oalo.» 248 : 7 C. B. B., 420 

19, Sale of rights of 

deceased debtor whose representatives hold eertif- 
cate of administration , — In cases where the right of 
inheritance really vests, the purchaser of the .rights 
of a deceased judgment-debtor, whose representatives 


8A1«F IN EXECUTION OF BECBEE-^ 

continued* * 

5. PURCHASERS, BIGHTS OP— continued. 

(a) Gbnebally — continued. 

What passes by sale — continued, 

hold under a certificate under Act XXVII of I860, 
does not ac^iuire the entire estate, but acquires it 
subject to all legal and equitable rights of inherit- 
ance. Sham Coomab Roy v, Juttun Bibbb 

C14W.B.,448 

Rajkbisto Sinoh V. Bungsheb Mohun 

[14 W, B,, 448, note 

20. ■ " Sale of zemin* 

dari rights, — Building appurtenant to zemindari 
rights, — The “ rights and interests ” of a zemindar 
in a certain village were sold in. execution of a decree. 
At the time of the sale a certain building was his pro- 
perty quA zemindar. Held that, in the absence of 
proof that such building was excluded from sale, the 
sale of his “rights and interests*' in the village 
passed such building to the auction-purchaser. Abu 
Hasan v, Ramzan Ali . 1. L. B., 4 AIL, 381 

21, — Sale of house 

and lands to different purchasers . — Decree-holder, 
Purchase of land by, and sale of house to, third 
person, — Where a decree-holder who had attached 
certain land and a house upon it caused tUe land to 
he sold ill execution and purchased it, and then 
caused the house to l>e sold to a third party, — Held 
that he had purchased the land on which the house 

, stood, subject to the right of the person who bought 
the house to have it continued there. Mookta 
SOONDUBEE ChOWPHBAIN V, MutUOORANATH 

Guobb 22 W. B., 208 

22. ' — — Sale of pro- 

perty with incumbrances. — Might, title, and interest 
of debtor. — The purchaser at a Court’s sale buya 
only the right, title, and interest of the debtor, bur- 
dened with all valid liens such as a ]>revious san 
mortgage. Mathuradas Manchoddas v. Kalia Khu* 
shal, 7 Bom,, A, C.,24s and Chintaman Bhaskar v. 
Shivram Uari, 9 Bom., 304, followed, Uanohop- 
PAS HaYALPAS V, liANCHOPPAS NaNABHAI 

[1, Ii, B., 1 Bom., 681 

23, Interest adverse 
to judgment-dehtor,— Effect of sale,— Incumbrances 
by debtor after attachment. — Under an execution 
sale the purchaser, notwithstanding that ho acqulrea 
merely the right, title, and interest of the judgment- 
debtor, acquires that title, by operation of law 
adversely to the judgment-debtor, and freed from 
all the alienations and incumbrances effected by him 
after the attachment of the property sold. Dinbn- 
PBONATH SANNIAL V, RAMEUMAB GhOSB. TaBAE- 
CHANPBA BhUTTACHAHJEE V. BAIKANTNATH SAN- 

KIAI, . Calc,107 :_10_C.^ B.,a81 

BHtrooBAN Chundkb Dosb V. Thaeoob 

Pbbshad . . . vr. 1864, S59 
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6. PUKCHASERS, RIGHTS OF^oontinwd. 

(a) GBNSEiLLY^continued, 

What passes by sale — ooniinued. 

a judgpBont-debtur’B property is sold at the in- 
etance of the judgment-creditor, the sale, whether 
directed by the decree or not, must be a sale free of 
the judgment-creditor's rights in the property, un- 
less these are reserved. Dooles Cbukd e. Oomba 
BflauH 24 W. B., 263 

See Dvllab Sibeab e. Kbishka Euhab Baksh 

[3 B. 407: 12 W. 803 

26. jPrior tight of 

former purchaser at unconfirmed sale, Laches, 
The purchaser at a Court's sale buys only the then 
existing right, title, and interest of the judgment- 
debtor, and therefore ordinarily takes, subject to the 
prior right, contingent on confirmation, of a former 
purchaser, though such former purchase bo confirm- 
ed subsequently to his own. Q/uceret — Whether the 
case might not bo different if the delay in the con- 
firmation of the former purchase were accompanied 
by great laches on the part of the first purchaser, or 
by other special circumstances. Konapa bin Maua- 
bapa V. Janabban . • 11 Bom., 193 

26. ■' Bffect of sale. — Might of pur~ 

chaser as compared with purchaser by private 
sale, — Might as against charges on estate sold,-^ 
A purchaser at a judicial sale is in a position different 
from that of a mere representative of the old pro- 
prietor, or of one who comes in by a voluntary sale 
made by the latter. A judicial sale transfers to the 
purchaser the property of the judgment-debtor 
against the debtor's will, and places the purchaser 
in a higher position than that which the judgment- 
debtor, by any private alienation, could confer on 
him. Such a purchaser is competent to defend his 
posesssion and title by showing that the charge 
which it is sought to establish against the estate is 
fraudulent and collusive, and therefore void. OoH- 
bao SiNas V, Shimboo Nath . 2 BT. W., 88 

27. — — Murehase sub* 

ject to decree for sale, — Incumbrance, — A decree- 
holder having attached certain property in the exe- 
cution of a decree, M, appeared as an objector. The 
decree-holder was referred to a civil suit, and obtain- 
ed a decree for the sale of the property in satisfac- 
tion of the former judgment-debt. V, then sued 
the judgment-debtor for the return of certain 
^leged consideration-money and obtained a decree, 
in execution of which he brought to sale and became 
purchaser of the same property of which the sale 
had been decreed as above mentioned. Meld that 
AT, could only purchase the property subject to the 
decree for sale, and that the transactions subsequent 
to that decree had no effect to shake it off. Nibun- 
aoN Rai ». Rito joo Rai . • 6 K. W., 166 

See SooBAj Bbash e. Ramjieeawun 

[4N.W., 5 

28. Fraudulent alien* 

aticns before decre0«-»Au aucUon-purchaser can 


SALE IN EXECUTION OF 
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6. PURCHASERS, RIGHTS OF*^eoMnued, 

(a) Gsneballx— 

Effect of Bale-~* 0 oa^iatt 0 d. 

question the fraudulent acts and alienations of the 
old proprietor in fraud of the decree. BaiCHOO e. 
How ABB 8 Agra, 16 

Dewan Roy «, Ribbblb . 8 W. B., 621 

29. — ' Fraudulent 

award. Might of purchaser to contradict , — The locum 
tenens of a pui'chaser at a sale in execution of a decree 
is not bound by an awartf in fraud of the decree to 
which the judgment-debtors were parties. Alfatvn 
V, Rao Kaban SiNOH • . 7 N. W., 862 

30. — Might of pur* 

chaser to set aside dsedf.— There is no authority for 
the proposition that the purchaser at a sale in oxecu« 
tion of a decree, of the right, title, and interest of the 
judgment-debtor, acquires by that purchase not 
merely the right, title, and interest of the judgment- 
debtor, but any right which the judgment-creditor 
might have to set aside or question the validity of 
any deed which had been previously made, even it 
might be by the judgment-debtor himself. Lalia 
Ram Subun Lall v, Lokebas Koobb 

[18W.^B.,89 

31^ ..I — . M Might to set aside 

putni, — NLortgage,'***Ooeenant not to alienate,-*— A, 
gave a mortgage to M, of certain property as a 
security for money lent, and covenanted not to 
alienate the property by gift, ijara, putni, or other- 
wise, by which loss might be caused to the existing 
actual assets of the property. A, subsequently 
granted a putni to C, B, obtained a decree against 
A, for the amount of the loan, and the property 
was sold in default of payment. D, was the pur- 
chaser at the auction sale. Held that D, could 
maintain his suit against C, to set aside the putni 
and for poBscBsion. Bbajabaj Eisobi Dabi v, 
Mohammbb Salem • 1 B. Ii. B., A. C., 162 

S. C. Bbojo Eishobeb Dossia «. Mahomeb 
SULBBM . • . • • 10 W. B., 161 

{h) Easements. 

32. Might to ease* 

ments , — The rule that the right to easements goes 
with the proi)erty when sold by the owner himself, 
applies also when the property is sold by the Court in 
execution of a decree again st him. H UBEE M ABMUB 
Lahxbeb V, Hem Chitnbeb Gosbambb 

[22W,B.,622 

(o) Emblements. 

33^ U^ftgage, Sale 

finder, — Might to emblements, —^On. the 14th of July 
1870 B, obtained a decree against D, directing D. to 
pay the amount advanced upon a mortgage of J),*s 
lands within six mouths from the date of decree, or, 
in default of x>aymeut, the huids to be sold with 
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BAIM IN EXECUTION OF DECREE- 
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. 6. PURCHASERS, RIGHTS 01^--contimed. 

(o) Emblbmbitts — eontimed. 

Effect of sale — oontimed, 

liberty to R. to bid at the sale. Default having been 
made, the landa were sold on the 2lBtj of June 1877, 
aud B* became the purcha^r. At the time of the 
sale the lands were in the o^pation of D*a tenants 
under nn agreement to give to D. a moiety of the 
crops. On the 11th December 1877 P., another 

i *udgmeTit<creditor of i>., attached the crops on those 
a.nd8 which had been cut and stored by LJa tenants 
since the date of the sale. Held that by the sale to 
P. all right, title, and interest of i>., including his 
right to the moiety of the crops in the hands of his 
tenants, passed to B., and no residual right remained 
in 1), on which execution could operate, the 
crops not having been actually carricnl away aud 
appropriated by i). Land Mobtoaob Bank ob 
Ikbia V. ViSHHir OoviND Patankab 

[1. Ii. R., 2 Bom., 670 

(d) Rent. 

84. - Right to rents* 

clients paid for former proprietor after sale * — 
Notice of title of pwrcAassr,— The purchaser of a 
/.emlndari sold in execution of a decriH) is entitled to 
all the rents accruing due from the date of his pur- 
chase ; and if the tenants or ryots, after having had 
notice of his title, choose to continue to pay their 
Yents to, or for the use of, the former proprietor, 
they do so at their peril, and cannot plead such pay- 
ments in answer to a suit for rent by the new owner. 
COBliBOTOB OB RAJBBAHTli V* UriiBOOnPBBT DbBIA 

[W. R., 1864, Act X, 6 

85, Purchaser of 

share of estate ^•^Apportionment of rents. — A pur- 
chase at a sale in execution of a decree of one of 
several estates let in one putni is not bound by any 
agreement between the putnidar and other zemindars 
regarding their shares of the entire putni rent. Nor 
can he olaim from the putnidar as his own share of 
the putni rent a sum boaiing the same proportion to 
the whole putni rent as the suddor jumina bears to 
the sudder jumma of all the estates let out in putni. 
In order to obtain redress in such a case, either the 
pptnidar or one or all of the zemindars may have 
their fixed putni rent properly apportioned among the 
several zemindars by a civil suit in which all the 
zemindars should be parties. Tobssh Nath Kox f». 
Bisuboop Dvtt . . W. B., 1864, Act X, 16 

6. ERRORS IN DESCRIPTION OF PROPERTY 
SOLD. 

88, ^ Subject of purohace.— Cerft- 

fieate of saU^DesetipHon in. — Obligation of purchaser 
to see that certificate is correct. — It is the business 
of an auction^purcUaser to see that tlic sale certificate 
conveys to him What he supposes himself to have 
purchased, aud it is uot open to him to adduce evi- 
dence afterwards to pi^ovo ^at he purchased anything 
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6. ERRORS IN DESCRIPTION OF PROPERTY 

SOhD-^coatinued, 

Subject of pnrehsLBe— continued. 

more than the certificate shows him to have taken 
under the sale. Pbaebe Mohub Mookbbjbb v, 
Gobto Bbhaey Dbx , . . 26 W. R., 104 

87, ■■ Certificate of 

sale more exteneioe than decree* — Right of purchaser. 
— Where a decree- holder obtains an order for the sale 
of the judgmoiit-debtor’s interest in certain property, 
and, becoming purchaser at the sale wliich follows, 
receives a sale certificate going beyond the order, he 
cannot avail himself of anything in the certificate be- 
yond the order. Gowbee Kumitl Bhttttachabjbb 
V , SuBUT CHUNnasa Doss Biswas . 22 W. R., 408 

88, — Subject of sale. — Discrepancy 

between notification of sale and sale certifiate . — 
Right of purchaser. — Where on an execution sale 
there is a discrepancy between the conditions in the 
notification of what is to be sold, and the certificate 
of what has been sold, the conditions in the noti- 
fication are to be taken as of superior authority in 
dealing with the conflicting claims of innocent third 
parties whose rights are affected by the variation. 
In execution of a decree for arrears of rent, an ap- 
plication was made for a sale of the tenure for the 
arrears of which the decree had been obtained. A 
notification was issued purporting to be a sole procla- 
mation under Act Vlll of 1859, section 249, and in 
pursuance of that notifimtion the sale of the right,, 
title, and interest of the judgment-debtor took place. 
Meld that the tenure did not pass by that sale, not- 
withstanding that the sale certificate stated it was tho 
tenure itself which had been sold, TJma Chttbn Sen 
V . Gobind Chundbb Mozumbab . 1 C. Ij. R., 4W 

89, Misdescription 

of tenure sold,— Right of purchaser.— A., in satis- 
faction of a decree against B., caused the sale of a 
tenure, styling it a jote- jumma. (?., the superior 
zemindar, purchased the tenure as such for R900; 
but failing to imy the balance of the purchase-money^ 
the tenure ths same description whs re-sold, and 
purchased by C. for one nn)ee. A., on discovering 
his mistake in having advertised tho property as a 
jote-jumma, when in fact it was a shamilat talook (a 
more permanent and valuable holding), caused a sale 
of R.’s rights and interests in the shamilat talook, 
and, having purchased them himself, was put into 
possession. A, then sued for rent under Act X of 
1859, when C. intervened as in enjoyment of the 
rent, and A.'# suit was dismissed. In a suit by A. to 
establish his right to the shamilat talook, — Meld that 
A. was entitled to succeed, as he had acted bo^fide, 
and tliat C. could not be cousidcrecl an innocent pur- 
chaser for a valuable consideration, but a purely 
speculative purchaser, as he muBt have known that 
no such tenure as that which he purchased under the 
denomination of jofcc-juimna hrnl any real existence. 
Hubo Nath Roy v. Motuooba Nath Aohabjee 

[7 W. B., 4 
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a BURORS IN DESCRIPTION OF PROPERTY 
SOLD — continued,, 

Subject of BBle^eontinued, 

40. ■ — ■ " Deecription in 

notification of sale, — Sale under mortgage-decree,-^ 
Vendor and purchaser . — The proprietors of a talook 
and xnehal called B., assessed with revenue at H6,800' 
4-7> to which certain lands which had been gained by 
alluvion appertained^ which lands had been formed 
into a separate mehal and assessed with revenue at 
R$8, mortgaged it in these terms : “ We agree mu- 
tually to mortgage the said talook B., and accordingly 
after mortgaging and hypothecating the whole of the 
mouzahs original and appended, yielding a jumms of 
1^6,800-4-7, along with all original and appended 
rights, water and forest produce, high and low lands, 
cultivated and uncultivated lauds, &c., &c., and all and 
every portion of our proprietary, possessory, and de- 
mandable rights, without excepting any right or in- 
terest obtained or obtainable, &c,” Subsequently, the 
mehal talook B., “together with original and attached 
mehal and all the zemindari rights appertaining 
thereto,” was sold in the execution of a decree en- 
forcing the mortgage. The auction-purchaser subse- 
quently contracted to sell the “ entire talook B., jumma 
ft6,800-4-7,” but afterwards refused to perform the 
contract, and was sued for its spi^cific performance. 
The plaint in this suit stated that the subject-matter 
of the contract was the “entire talook B.,*juinma 
ft6,800-4-7,” and the decree which the purchasers ob- 
tained for the specific performance of the contract 
referred to its subject-matter in similar terms. Held, 
in a suit by the purchasers for the possession of the 
alluvial mehal, that the terms of the mortgage were 
sufficiently comprehensive to include that mehal, and 
it was not intended by the entry of the jumma of 
mehal B., exclusive of the jumma of the alluvial mo- 
hal, to exclude the latter from the mortgage, the 
entry of the jumma being merely descriptive. Also 
that the alluvial mehal passed to the auction-pur- 
chaser at the auction-sale, under the words “ attached 
raehal.^' Also that the sale to the plaintiffs passed 
the alluvial mehal, the words “ the entire talook B.” 
being sufficient to include it, the entry of the jumma 
of mehal B. in the sale contract, plaint, and decree 
being merely descriptive. Ganpatji v. Saadat Am 
[I. Ii. R., 2 All,, 787 


7. JOINT PROPERTY. 

41. Qf joint property as if 

separate. — Bffeot of sale,^ Might t(Jeen bg pur^ 
chaser , — Under a sale in execution of a decree no 
property can be sold except that which belongs to 
the defendants in the suit. Accordingly, if under a 
decree in a suit against A. alone, for a debt for which 
B, is jointly liable, an estate be sold in which B, is 
entitled to an equal share with A., the interest of A. 
alone is acquired by the purchaser. Kishbw Chttn- 
2>Ba Ghosb o-^Abhoobuh , • Harsh., 847 

Sbbbpebshad Sttbhah Bhottaohaiuee V . Shit- ! 
boopaDossia . . . 9 W. R., 462 
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continued, 

7. JOINT PROPERTY— ooafiausd. 

42. Sole right of member of 

joint Hindu family in undivided property. 
— Decree in suit for damages for tort , — Coats . — 
There may be a valid sale upon an execution in an ac- 
tion of damages for a tort, of the sliarc of undivided 
family property to which, if a partition took place, a 
judgment-debtor would be individually entitled. 
Such damages in the costs recovered constitute a 
judgment-debt, in respect of which the judgment- 
creditor’s rights are the same as those upon any 
other judgment for payment of money. VniASVAMi 
Gbamini V, Atyasvami Gbamibi . 1 Mad., 471 

43 . Partnership property 

decree against one of several partners in mercantile 
Jirm.-^Bight against partnership property. — A suit 
was brought by C, against **A.y as manager of a firm, 
and also against the firm itself and a decree was 
jiassed accordingly. A. was one of two partners in 
the firm. The other partner (B.) was not named in 
the plaint. In execution of the decree, the right, 
title, and interest of A, in a stable, which in fact 
lielouged to the linn, was sold to the plaintiff. In a 
suit brought by the plaintiff against B., the other 
partner in the firm, to recover possession of the pro- 
perty, — Meld that the plaintifi' was in no better posi- 
tion than a purchaser at a sale of partnership pro- 
perty made in execution of a decree against a single 
partner, and that he could not allowed to effect a 
partial partition, which the judgment-debtor, te whose 
right he succeeded, would not have been entitled to ob- 
tain. All that the plaintiff could do was to bring a suit 
for an account and settlement of the whole concerns 
of the firm, and claim that interest in the property 
which upon a final settlement might be ascertained to 
belong to his judgment- debtor, Kalyanbhat «. 
Motibam Jamnabab . . .10 Bom., S78 

See Kbshay Gopal Gindb v. Rayapa 

[12 Bom., 166 

44, Property of ooparcenerB.— 

Share of one of several coparceners . — Undivided 
Bindn family , — Unascertained share^ Purchase of.^ 
In the Bombay Presidency the share of one of the 
coparceners in a Hindu undivided family in the an- 
cestral estate may before pai’tition be seized and 
sold in execution for the separate debt in his life- 
time. The purchaser of such an unasoertained share 
cannot before partition insist on the possession of 
any particular portion of the undivided family estate, 
and he takes any such share subject to the prior 
charges or incumbrances affecting the family estate 
or that particular share. The attachment of a co- 
parcener's share in the family property under an 
ordinary money-decree should go against the share, 
right, title, and interest of the judgment-debtor in 
such parts of the family property (naming and 
describing them) as the judgment-creditor can spe- 
cify, and against his share, right, title, and interest 
in all other parts of the family proper^, tJx>ABAM 
SiTABAic V, RAKir Pandwi . . u Bom., 76 

45, ' ■ ' ' - Attachment and 

sale of the interest of one of several coparceners ta 

8e 
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the undivided eetate, — Mortgage hg one oopareener, 
—In 1848 two members of an undivid^ family 
mortgaged some land forming a portion of the an- 
cestral estate. The mortgagee^ having obtained a 
decree in 1856 on his mortgage, caused 20 guntas of 
the mortgaged land to be attached and sold on 
account of the right and interest of one of the mort- 
gagors only on 24th January 1871. In a suit brought 
by the purchaser against a third member of the un- 
divided family, in whose possession the 20 guntas then 
were, to recover the same from him as being the pro- 
perty of the mortgagor whose right and interest 
therein had been attached and sold. Meld that the 
purchaser could take no more than the share of the 
coparcener whose interest alone had been attached 
and sold, though this share might be defined as it 
existed at the time of the mortgage made by him in 
1848. PANDUttANa Akandbav V. Bhaskau Shada- 
BHiv 11 Bom., 72 

40, Property of joint tenantg.— 

Share in joint familg property, — Family dwelling^ 
house.^Seroioe rente. — Fight of purchaser, — Where 
the interest of one of several joint tenants in a family 
dwelling-house and in certain lands let out on service 
tenure is sold in ex(3CUtion, the purchaser is entitled 
to joint possession of the dwelling-house with the 
other shareholders, and also to a right to share in the 
service rents. Kowar Bijoi Kesal Roy v, Samasun- 
dart, B, L, R., Sup, Vol, 172: 2 TT.'i?., Mis., 30, 
commented on. Rajanikanth Biswas v. IUm 
. . 1. Li. B., 10 Calo., 244 

See Eshan CHcrNusB Banbkjeb v, 

OooMAB Bakkbjbb . . 8 W. B., 239 

47, Property of joint tenure- 

llOlclerB * — Decree against one of several joint 
sharers. — Effect of sale under such decree . — In exe- 
cution of a decree against one of several joint holders 
of a tenure, when it is clear that what is sold, and 
intended to lie sold, is the interest of the judgment- 
debtor only, the sale must be confined to that iucorcst, 
although the decree-holder might have sold the whole 
tenure had he taken proper stops to do so, or al- 
though the purchaser may have obtained possession 
of the whole tenure under the sale. But if, however, 
it appears that the judgment-debtor has been sued as 
representing the ownership of the whole tenure, and 
that the sale, although puiyorting to be of the right, 
title, and mterest of the judgment-debtor only, was 
intended to be, and in justice and eejuity ought to 
operate as, a sale of the tenure, the whole tenure must 
be considered as having passed by the sale. If the 
question is doubtful on the face of the proceedings, 
the Court must look to the substance of the matter, 
and not to the form or language of the proceedings. 
Jbo Lal Suran v , GvNaA Pbbskad 

^ Proj^erty of joint family.— 

Suit ioset aside sale, — Refund ofpurchase^money . — 
TTie sale of joint property governed by the Mitak- 


SALE IN EEEOtmON OF DECBEE- 

continued, 

7. JOINT PROPERTY — continued. 
Property of joint family— 

shara law, in execution of a decree made on a debt 
which was not a necessity, is not valid and cannot be 
uphold, even though the proceeds are used to satisfy 
another decree on a bond by which money was bor- 
rowed on necessity. The parties suing for annul- 
ment of such invalid execution sale are l^und to pay 
the auction-purchasers so much of the debt as would 
have been a burden on the estate. Bhtro Pbbshad 
V. Basisto Nabain Pabdbt • . 16 W. B., 81 

49. , , Bereonal decree 

against Jearnavan of tarwad. — Bight of purchaser, 
— If, in execiition of a money-decree obtained against 
a person who happens to be the karnavan of a Mala- 
bar tarwad, the tarwad property is attached and sold, 
a purchaser at an auction sale obtains nothing, and 
in such a case the question whether the purchase 
was made bond fide and for value is not material. 
ElAYACHANIDATHIL KOMBI a CHEN V, Kenatbi^- 

eoba Laeshmi Ahma . I. L. B., 5 Mad., 201 

50, Bight of minor 

brother, — Sale advertisemeut under decree against 
entire property. — A minor brother's share in a joint 
family estate was held not liable under a sale adver- 
tisement which referred solely to the rights and 
interests of his elder brothers who did not represent 
him, though the decree was against the entire pro- 
perty. Ram Loohuk Shah a t>. TTnno Poobha 
Dossbe • . • • . 7 W. B., 144 

Nbtyb Roy o. Obbbt Roy . 10 W. B., 241 

61. ' > Mortgage for 

legal necessity by managing brother of joint family, 
— Sale i»i execution of decree obtained against morU 
gagor alone. — Rights of purchaser and other member 
of joint family.-— A„ the managing member of a joint 
Hindu family governed by the Mitakshara law, for 
joint family purposes and legal necessity mortgaged 
the joint family property. The mortgagee subse- 
quently sued A, alone upon the mortgage, obtained a 
decree, and had the property comprised in the mort- 
gage put up for sale. B., a brother of A,*s who was 
no party to the mortgage or to the suit thereon, re- 
sisted the purchaser at the auction sale in his endea- 
vour to got possession. In a suit by the purchaser 
against B. and A ., — Meld that B.*s interest in the 
joint family property was unaffected by the decree 
passed in the mortgage suit, and that the purchaser 
was not entitled to the relief he sought as regards his 
share. Subramnniyayyan v. Suhramaniyayyan, I, 
L, B., 5 Mad,, 125, followed. Abilae Rot v. Ritbbx 
Rot • • • « I. L. B., 11 Oalc., 298 

62. ■ — — Purchase by dtf- 

oree-holder of family property in execution of decree 
against member of joint family. — Effect of sale,—^ 
Bight of purchaser, — The property of an undivided 
Hindu family consisting of brother^ having been 
hypothecated by one brother was sold in execution of 

I a decree obtainra against him alone upon the hypothe- 
I cation bond and purchased by the decree-holder. 
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7. JOINT PROPERTY-con^inwtfd. 

Property of joint family— 

JSMy in a suit by another brother to recover his 
share of the property sold, that the purchaser was 
only entitled to the interest of the judgment-debtor 
in the property sold, and could not be i>ermitted to 
prove that the debt for which the property was sold 
was contracted for family purposes by the manager 
of the family. Abmitoam «. Sabapathi 

[I. Xi. B., 5 MacL, 12 

68. ' " ■ " ' In an undivided 

Hindu family consisting of two brothers, the elder, 
while managing the property during the minority of 
the younger, executed a mortgage of family property 
in renewal of a former mortgage, execxited by his 
deceased father as security for moneys lent for pur- 
poses neither immoral nor illegal. The mortgagee 
having sued the elder brother upon this mortgage, 
brought to sale and purchased the property mort- 
gaged. The younger having brought a suit for 
partition against the elder brother and the alienee of 
the mortgagee and purchaser at the Court sale, — Held 
(Tubnbb, C. J., and Kbbban, J.^ dissenting) that the 
plaintiff was entitled to recover his share of the pro- 
perty without paying his share of the mortgage-debt, 
and that it was immaterial whether or not the mort- 
gage was executed to discharge a prior mortgage- 
debt of the father. Subbamakitaytan v. Subba- 
MAKiYATYAN . . . I. li. B.» 5 Mad., 125 

64. - .III- Execution of 

decree against one brother, — Rights of other 
brothers. — J. purchased a 10 biswas share in a vil- 
lage, and Y. purchased a village, both of which pro- 
perties were, at the time they were respectively pur- 
chased, mortgaged to secure one debt. J. died, leav- 
ing four sons. After J.*s death, F,, whose village 
had been sold in execution of a decree for the sale of 
the mortgaged property, sued J5f., eldest son of J., for 
rateable contribution in respect of the debt secured 
by the mortgage, and he obtained a decree for RjJlO 
and costs, and directing the 10 biswas share to be 
sold in satisfaction of tbe decretal amount. Upon 
attachment of the share in execution of the decree, 
the three younger sons of J. claimed 7i biswas as be- 
longing to them, and prayed that the same might be 
released from attachment. This objection was dis- 
allowed as made too late, and tbe sale in execution of 
the decree took place. 'J'he sale certificate showed 
that the property sold was “ the rights and interests ” 
of R. in the 10 biswas. The three younger sons of 
J. subsequently brought a suit to establish their 
right to 7i biswas out of the 10, and to set aside the 
sale to that extent. Held that the shares of the 
plaintiffs were unaffected by the sale, and all that 
passed thereunder to the purchaser was tbe biswas 
share of the judgment-debtor. The plaintiffs were 
not bound by tbe decree in a suit to which they were 
not parties, and by a sale to which they objected, and 
in the teeth of the terms of the sale certificate put 
forward to defeat them. StmBAB Lab e. Y ABtrs A u 
[I. Ii. B., e AU., 382 i 


IN BXBOtyTION OF 

continued, 

7. .TOINT PROPERTY— 

Property of joint family — aoniinued, 

66 . Properig of 

Hindu judgment-debtor, — Right of purchaser,^ 
Held that the property in the hands of a Hindu 
judgment-debtor was liable to sale in tbe some way 
and to the same extent as would tbe other immove- 
able property of a Hindu having sons be liable ; and 
that tlie question of the extent of tbe right to be sold 
should have been left an open question for adjudica- 
tion in a suit between purchasers and other persons 
claiming right therein. Buldeo Sikoh v. Dwabka 
Dabs . 1 Agra, 189 

68, Sale of ancestral 

family property in execution of decree against 
father. — Delay in impeaching sale. — A son’s interest 
may pass on a sale of ancestral property in execution 
of a money-decree against his father, but whether it 
does or does not pass will have to be determined by 
the circumstances of each case. Delay in hrinf^ng 
proceedings to impeach sales is a matter for con- 
sideration in determining what interests pass on the 
sale. Baso Kobb i>. Hubby Dabs 

[1. li. B., 9 Calo., 485 : 12 C. L. B., 292 

67. — — — - - I.'.- Son* 8 interest 

joint awiestral property. — Sale of right, title, and 
interest of father. — The sale of the right, title, and 
interest of ii father in ancestral property, in execu- 
tion of a decree for a debt incurred by him, passes as 
well the right, title, and interest of the son, where 
the debt was not incurred for an immoral purpose, 
and where the purchaser has inquired whether there 
was a decree against the father, and that the property 
was properly liable to process and sale in satisfaction 
of the decree, and has purchased the estate bond fide 
under the execution, and bond fide paid a valuable 
consideration for it. In determining whether the 
sale passed the right, title, and interest of the son, 
the nature of the debt and not the nature of the pro- 
perty must be considered. Unless it can be shown 
that the debt was incurred for an immoral purpose, 
the question as to the nature of the debt must be 
held to be determined against the son by there hav- 
ing been a decree against the father, and liis right, 
title, and interest in the family property. PAirnjT 
Hait Bah e. Mulu . . .7 IST, W., 110 

68. — " .■■■■ I, Jiighi of father 

of joint Hindu Mitahshara fansily.-^Suii by sons to 
set aside sale. — In execution of a simple money-decree 
against the father of the plaintiffs, who were mem* 
hers of a joint Mitakshara family, the right, title, 
and interest of the judgment-debtor in certain 
joint immoveable property was sold in 1873, and tbe 
purchasers took possession of tbe whole properly. 
In 1878 the plaintiffs sued to recover their shares m 
such property, on the ground that only the share of 
their father had legally passed to the purchasers. 
Held that the plaintiffs were entitled to succeed. 
Bhagwat Dabba V. Goubi Kubwab 

[7 a Ii. B., 21S 

8ic2 
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Property of Joint family— 

59 . Mortgage hy fa^ 

iher of Miiakshara family, — Notification of sale, 
•^Mig&t, iitUt and MeresL-^ln consideration of an 
antecedent debt tbe father of a family governed by 
Hitakshara law mortgaged a certain mouzah M., 
|K>rtion of tbe joint family property, by a bond con- 
tinning tbe following clause : ** 1 have pledged and 
mortg^ed tbe right and Interest of mouzah M/’ A 
decree directing '*tbe estate mortgaged under tbe 
bond to be beld liable ** was obtained upon tbe mort- 
gage, and in execution thereof, under Act X of 1877, 
“the right, title, and interest of the judgment- 
debtor ** as set out in the proclamation of sale was’sold. 
Meld that tbe mortgagor must l>e taken to have 
mortgaged the entire interest of the'family, and that, 
looking at tbe decree which declared tbe property 
mortgaged to be liable, the whole interest had passed 
under tbe execution sale to the purchaser. St0di> 

BBUT NtTKJDUN PJEBSHAD SlNGH 

[9 a L. B., 350 

90. ' — ■' Attachment of 

family property in execution of decree against Mindu 
f other, ^Sale limited to interest of father on ob- 
jection by sons, — Bight acquired iy purchaser, — In 
execution of a personal decree obtained against the 
father of an undivided Hindu family and one of his 
sons, the creditor attached the family estate. The 
two remaining sons objected, by petition, to the at- 
tachment of their shares, and the Court directed 
that the sale should he confined to the right, title, 
and interest of the judgment-debtors. The creditor, 
having purchased at the sale, obtained possession of 
the whole estate. Held that tbe right, title, and 
interest of the father purchased by the creditor was 
only a right to obtain the share of that judgment- 
debtor by partition. Subayyan v. Bupfa Naoasami 
Ayyan .... I. Ij. R., 6 Mad., 155 

91. - Money-decree 

against father, — Attachment of sons* shares, — In a 
suit brought against the father of a Hindu family 
and his eldest son, on a bond executed by the former, 
by which family property was hypothecated as secu- 
rity for tbe repayment of tbe debt, a decree was passed 
against tbe father only, and bis share of the property 
was declared liable to sold. In execution of this 
decree, family property was attached, but, on the 
intervention of the younger sons, tbe attachment was 
set aside as to their shares. In a suit brought by the 
decree-holder to establish hie right to sell the younger 
sons* shares in satisfaction of the decree against their 
father, — Meld that, so far as the younger sons were 
concerned, the decree must be treated as a decree for 
money against the father, and that all that could be 
■old In execution of the decree against the father was 
the share of tbe father. Umaxbbwaba v. Singa- I 

1. Ii. R., 8 Mad., 376 

QSL — — — Impartible temin- 

daH, — Money-decree against semindar,-^Attachment 
and sale of estate.-^^Suit by son to recover after 


SALE IN JSXECUTION OF BBOREE- 

eonimued, 

7. JOINT 

Property of joint family-— continued. 

father^ s death, — Right of purchaser, — In execution 
of a money-decree obtained against the holder of an 
impartible zemindari, the creditor attached certain 
immoveable property— portion of the zemindari — 
which he described as the property of tbe debtor. 
This was sold by tbe Court and purchased by L. A 
smt having been brought by the son of tbe judgment- 
debtor after his father’s death to recover tbe pro- 
perty from X., — Meld that all that X. acquired was 
the life-interest of tbe judgment-debtor in tbe pro- 
perty, and therefore the plaintiff was entitled to 
recover. Sivasanga v, Labshmaka 

[I. li. B., 9 Mad., 188 

98. Joint Mindu 

family, — Sale of ancestral estate in execution of 
decree against father, -^Effect of sale on son's rights 
and interests, — When a decree has been made 
against the father and manager of a joint Hindu 
family in reference to a transaction by which he has 
professed to charge or sell the joint ancestral pro<i 
perty, and a sale has taken place in execution of such 
decree of the joint ancestral property, without any 
limitation as to the rights and interests sold, the 
rights and interests of all the coparceners are to be 
assumed to have passed to the purchaser, and they are 
bound by the sale, unless and until they establish 
that the debt incurred by the father, and in respect 
of which the decree was obtained against him, was a 
debt incurred for immoral purposes of tbe kind men- 
tioned by Yajnavalkyay chapter II, section 48, and 
Afanu, chapter YlII, sloka 159, and one which it 
would not he their pious duty as sous to discharge. 
If, however, the decree, from the form of the suit, 
the character of the debt recovered by it, and its 
terms, is to be interpreted as a decree against the 
father alone and personal to himself, and all that is 
put up and sold thereunder iu execution is his right 
and interest in tbe joint ancestral estate, then the 
auction-purchaser acquires no more than that right 
and interest,— i.e., the right to demand partition to 
the extent of the father’s share. In this last-men- 
tioned case, the coparceners can successfully resist 
any attempt on the part of the auction-purchaser to 
obtain possession of the whole of the joint ancestral 
estate, or, if he obtains possession, may maintain a 
suit for ejectment to the extent of their shares upon 
the basis of the terms of the decree obtained against 
tbe father, and tbe limited nature of the rights 
passed by the sale thereunder. Oirdharee Lull v. 
Kantoo XmU, 14 M, X. JK,, 187 ; Deendyal Lall v. 
Jugdeep Narain Singh, I, X. 2?., 3 Calc,, 198; 
Suraj Bunsi Kosr v. Sheo Bersad Singh, I, L, R,, 
3 Calc,, 148 ; Bisssssur Lall Sahoo v, Luchmessur 
Simgh, L. JB., 5 I, A,, 233; Muttayan Chetti v. 
Sangili Vira Pandia Chinnatambiar, I, X. M,, 
Mad,, 1 i Mardi Narain Sahu v. Rooder Perkash 
Misser, I, X. 22., 10 Calc,^ 626 ; Nanomi Babuasin v. 
Modun Mohun, I, X. R,, 13 Calc., 21 ; Mam Narain 
Lai v. Bhawani Prasad, J, L, R,,3 All,, 443 ; Oaura 
V. Nanak Chand, Weekly Notes, AU., 1883, p, 194 ; 
and Weekly Notes, All,, 1884, p, 23 ; Appoder y. 
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Mama Suhba Aii/an, 11 Moore^s J. 75; PAwt 
Chand V. Man Sinah, L L, R., 4 All,, 309 ; Chamaili 
Kuar V. Xtam Prasad, L L. 2 All, 267 ; and Rama 
Nand Singh v. Qohind Singh, L L» B., 5 All, 384i 
inferred to. Baba Mal v, Mahaeaj Singh 

[I. I*. B., 8 All., 20S 


0 ^^ Son*s liahility for 

father* s debL-Sale of ancestral property,— Bond 

fide purchaser.— Idy the sale of ancestral property 
in execution of a mere money-decree against the 
father for his separate debt, only the right, title, and 
interest of the father pass to the purchaser and no- 
thing more, and this liolds good whether the pur- 
chaser is a stranger or the decree-holder himself. A 
purchaser at a Court sale cannot set up the title of 
a bond fide purchaser for value without notice. 
I/ahhmichand TPalchand v, Kastur Bechar, 9 Bom., 
SO; and Sobhagchand Qulabchand v. Bhaichand, 
I. X. JR., 6 Bom., 192, followed. Bhikaji Ram- 

OHANHEA OKB r.YASHVANIRAV SHEIPAT KhOPKAB 

[I. L. R., 8 Bom., 489 


05 ^ — — — MitaTeshara law. 

Alienation, voluntary and involuntary, by the 

members of a family governed by the MitaTeshara 
law.— A., a Hindu governed by the Mitakshara law, 
after the attachment of a property, part of his an- 
cestral estate, to which he and his minor son J5. were 
jointly entitled as members of a joint Hindu family, 
conveyed by a deed of gift the whole of his interest in 
the ancestral property, including the property under 
attachment, to B. Five days after the execution of the 
deed of gift, the property was sold in execution of 
the decree of the attaching creditor, C., and was pur- 
chased by 0. at such sale. Ten days after the sale, 
A. instituted proc^sedings, under section 266 of Act 
VIII of 1869, to set it aside on the ground of ir- 
regularity. These proceedings were afterwards con- 
tinued in the name of A., but virtually on behalf of 
the minor B., under the control and direction of the 
Collector, who had taken charge of his estate, and , 
appointed a manager under Act XL of 1858. These 
proceedings terminated in 1874 by the application to 
set aside the sale being dismissed, and the sale wtis 
therefore confirmed, and C. took possession of the 
properly. In 1877 a suit was instituted on behalf 
of B., by the manager appointed by the Collector, 
against C. and A. to recover possession of the pro- 
perty, on the ground ( 1 ) that when it was sold it 
was not the property of A., the judgment-debtor; 
and X2) that the property of a joint Hindu family 
could not be sold or alienated by, or taken in execu- 
tion of, a decree against a single member of that 
family. Jffeld (1) that the fact that the plaintiff, 
through his guardian, had actively intervened in the ' 
proceedings under section 266 of Act VIll of 1859, 
was no bar to the institution of the present suit on , 

hisbelAlf; ( 2 ) that C. at the sale purchased the in- , 
terest, whatever it was, of A. only, and was entitled 
to have it ascertained and allotted to him on parti- 
tion ; and (3) that although under the Mitakshara 
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Property of joint family— 
law a member of a joint family cannot, or may not» 
be able to alienate his share or interest in the joint 
family estate, yet such share or interest can be l^en 
in execution and sold by the holder of a decree 
against him. Collbotob or MoNGKYB u. HuBSAZ 
Nabain Shahai ^ 

[I. li. R.. 6 Calc., 426 ; 6 C. L. B.. UR 

00 ^ — 8on*s interest ta 

ancestral properly. — Death of son before sale.— 
Where the son died between attachment and sale, the 
judgment-creditor was held to have no property in 
w'hat he had attached, so as to entitle him to sell 
it in execution of his decree. Qoob Pebshad ju 
Shbodebn . - 4 N.W „187 


67. 


Bight of pur» 


chaser, — Sale of reversionary interest.— A,, a Hindu, 
w^as possessed of an undivided moiety in certain pro- 
perty, and was also entitled to a reversionary interest 
in the other undivided moiety contingent on his stm- 
viving his mother. In a suit againt A., the Sheriff, 
under a writaf fi.fa., seized and sold to R. the right, 
title, and interest of A. in the premises. In an cos 
parte suit by B., asking for a declaration that he 
was entitled to the contingent reversionary interest 
of A., BA well as to his present possessory right, 
Maophebson, J., gave a decree for the present pos- 
sessory right, but refused to make any decree as to 
tbo contingent reversionary interest of A* KiSTO 
DhONK OANGOOLY V. llABTJTTY DOSBBB 

[1 Ind. Jur., N. S., 824 

Interest of 


08. — - v; i 

widows in estate undivided , — The co-widows of one 
and the same husband take a joint interest in one 
undivided estate. The interest of oneortwo 

such widows cannot be sold in execution of decree. 
Kathafsbithaii V. Vbnkabai _ ^ - 

[I. L. R., 2 Mad., 194 


69. 


Bight of pur* 


47 ^ * 

jhaser under joint decree.— Error in certificate.— 
Where a joint decree for contribution which had been 
passed against a Hindu widow and the reversioner 
was executed against the latter as the sole surviving 
judgment-debtor, by the sale of his rights and inter- 
ssts in the property, the joint property was held to 
[lave been passed even though the sale certificate 
imittod the word ** property.” Ch0W©HBT ZiT- 

3O0BUL Huq V. Gooboo Chitbn Rot 

riR W. R.. 


8 . MORTGAGED PROPERTY. 

70 . Mortgagor, Interest fsfL—SaU 

under money -decree. —Sale und^sr decree enforemg 
mortgage,— TJhcvQ are substantial differences between 
a sale in execution for a money-decree and a sale 
under a decree ordering a sale to enforce a mortgage. 
In the former case the Court proposes to sell what- 
ever interest in the property wo^ld, under any 
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Mortgagor, Interest of-^coniinved^ 

qxrcumstances, be available to creditors at the date of 
the attachment ; in the latter case, whatever interest 
the mortgagor was, under any circumstances, compo- 

to create, and did create at the time of the | 
mortgage. PovxrarPA Pilla. 1 «. PAPri7yAYYAK0AB 
[l.Ii.B.,4Mad.,l ^ 

Interest taken by pur- 
obaser. — Where the rights and interests of a judg- 
ment-debtor are sold in execution, the purchaser 
takes the land to which they relate subject to such 
mortgages and leases as may be existing. Oojaoitk 
Koy 0. Kah Khslawan SiHGH . 10 W. B., 884 

72. '■ Purchaser of 

mortgaged property ^ Mights of — Might to set aside 
inoumbrancss.—A purchaser of property sold under 
a decree in favour of a mortgagee cannot claim to set 
aside, as prejudicial to his rights, a ticca pottah 
greatied by the mortgagee when those rights were 
not in existence. It cannot be maintained that the 
purchaser of property sold under a decree in favour 
of a mortgagee takes the property free from such 
lease or fanu as the owner might havt found to he 
expedient or convenient, provided the value of the 
property was not impaired and the operation of the 
mortgagee's lien not impeded, Ba^ijeb Pbeshad u. 
Bbbt BHXTKjnB SiiTGH . . 10 W. E., 825 

73. — Conditional sale 

eaecvted before sale in emecuiion, hut after morU 
gaaee^s decree.— A purchaser uuder a decree for sale 
obtained by a mortgagee under a simple mortgage 
does not purchase subject to a conditioual sale 
executed by the mortgagor after the prior mortgagee 
had obtained a decree of sale, but before the pro|>crty 
was actually sold. Bajkabain Sibgu r. Shbbka 
Mba» 7 W, B., 67 

74. — — ' 2fature of mort- 

gagees security, — Sale by mortgagee, — Mights of 
subsequent mortgagee . — Civil JProcedure Code, 1859^ 
s, The security to which a mortgagee becomes 
entitled under the ordinary form of mortgage in the 
mofussil is the right to tell the entire estate of the 
mortgagor as the same existed at the date of the 
mortgage, and he cannot be deprived of this security 
by any snbsequent charges on the property or prior 
unregistered charges which the mortgagor may create 
or have created. When he brings the property to 
•ale, the sale is an out-and-out sale of the estate 
of the debtor, and the purchaser takes the property 
subject only to those incumbrances which were in 
existence at that date, though such of the subsequent 
incumbrancers as may, at the time of the sale, have 
taken out execution, may have a right to satisfy their 
daims from the surplus proceeds of the sale. In ap- 
plying section 269 of the Code of Civil Procedure to 
cases of the above description, the words, ** the righ^ 
title, and interest of the defendant in the property 
•old,’* must he understood as meaning the right, title, 
and interest which the decree ordered to be sold,—- t.e., 
the right, title, and interest which the judgment- 
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debtor had in the property at the time of the mort- 
gage. Kabakpas Lappas V, Pbanjivak Ashabam 
[7 Bom,, A. C., 146 

Bbojo Kibhobeb Dossia V, Mahomep Spleeic 

[10W,B„161 

S. C. Bbajabaj Kibobi Dabi v, Mohahmep 
Salem 1 B. li. B,, A. C„ j 

75. Might to redeem, 

— Where a decree-holder sells a mortgagor's rights 
and interests in property already mortgaged and 
declared liable to sale in liquidation of the debt for 
which it was mortgaged, the purchaser purchases 
merely the mortgagor's right to redeem. Lalla 
JOOGPL Kishobs Lall V, Bhveha Chowphby 

[0 W. B., 244 

76. — — — Might of pur- 

chaser, — Mights of respective mortgagees. — A mort- 
gage made by way of security for money advanced 
remains a mortgage until the debt is satisfied, 
and the mortgagee-creditor has every right to sue to 
obtain a decree and sell that which is held by him as 
security for his money, without any regard to the 
proceeding of any other subsequent mortgagee or 
purchaser. A purchaser at a sale in execution of 
such a decree uuder a prior mortgage, as well as the 
original holder of a prior mortgage, has rights far 
superior to those of any other mortgagee or pur- 
chaser of a subsequent date. A subsequent pur- 
chaser, by payment of an earlier mortgage, and 
obtaining a decree for the money so paid, does not 
acquire any rights belonging to that mortgage. His 
payment was a voluntary act, and his decree against 
his vendor was a personal one for a simple debt, not 
secured by any security connected with any portion 
of the land in dispute. Dhobeb Roy v. Bulpsb 
Naeain Singh . . . W. R., 1864, 845 

77 . Furobase by mortgagee.— 

X'iCM of mortgagee.-— -Liability of purchaser, — In- 

^ cumbranoes . — Certain mouzahs were granted in 
* zur-i-peshgi lease by G, to plaintiff's ancestor. After 
Cf death his heir, J'., pledged one of the mouzahs, 
B., with others as collateral security, in a bond 
in favour of plaintiff, and some years later executed 
a zur-i-peshgi ^ttah in favour of defendant, who 
obtained possession by paying to plaintiff the money 
due uuder the first zur-i-peshgi lease. Plaintiff 
then sued J*. alone on his bond and obtained a decree, 
in execution of which he sold a share in B. and 
purchased it himself. In a suit for possession and 
to have the superiority of his lien declared over de- 
fendant’s zur-i-peshgi,— Be W that plaintiff was not 
entitled to possession until he paid off the whole of 
the amount advanced by the defendant to clear off 
the debt due under the first zur-i-peshgi lease. Meldt 
also, that the holder of a subsequent incum- 
brance, by paying off a prior incumbrance, acquires 
all the rights of the letter so far as the amount ac- 
tually paid by him for that purpose is concerned. 
Bkbon Singh v, Dbbn Dyal Lall . 24 W. B„ 47 
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78. Bight of purehaser of mort- 

gaged property. — First ai^ second mortgages . — 
Where a mortgagee sues upon hia mortgage-^nd and 
his claim is decreed, the decree abonld be satisfied out 
of the mortgaged property, and not out of the right, 
title, and interest which remain in the mortgagor* 
The purchaser at the execution sale acquires all the 
interest which passed by the mortgage to the mort- 
gagee, and any interest which remained in the mort- 
gagor, — ».e., his equity of redemption. If there was a 
second mortgage, all that it could pass from the mort- 
gagor was his equity of redemption, and the decree in 
a suit on such mortgage could only authorise the sale 
of the equity of redemption, unless the first mortgagee 
was made a party, and his mortgage shown to be in- 
valid and the second mortgage to have piiority. Doo- 
liAL CHVKDBS pBB V. GOLUCB MONEB DEBIA 

[22 W. B., 360 

79, JEffeet of sale , — 

Parties . — The usual mode, in the mofussil Civil 
Courts, of selling in mortgage suits the right, title, 
and interest” of the mortgagor or his heir, is not cor- 
rect, if deemed to be his right, title, and interest at 
the time of the sale. The intention of the Court is 
to pass to the purchaser the right, title, and interest 
both of the mortgagor and mortgagee. What passes 
to the auction-purchaser under the certificate of sale 
is the right, title, and interest of the mortgagor as it 
stood when he made the mortgage, and not merely as 
it stood at the time of the Court sale. One U. mort- 
gaged certain immoveable property to A. R, (defend- 
ant No. 1) for B400 on the 7th May 1865. On the 
death of f7., the mortgagee A. R. brought a suit (No. 
311 of 1871) against his widow, K. (defendant No. 2), 
but did not make his ( U.*s) children (who were mi- 
nors) parties to it. On the 28th July 1871 A. R. 
obtained a decree for 11460, being the amount of prin- 
cipal and interest due on his mortgage, with further 
interest from the date of suit to date of payment. 
That decree directed satisfaction of the amount due 
under it out of the mortgaged property if it were not 
paid by the widow, K. (defendant No. 2). K. having 
failed to satisfy the decree, the Court, on the applica- 
ation of A. R. (the decree-holder), sold the mortgaged 
property on the 19th September 1872 for B.400 to the 
brother of A. R, On the 7th August 1873 the auc- 
tion-purchaser obtained a certificate of sale to the effect 
that he had purchased at the Court sale ** the right, 
title, and interest of AT.” (the widow) in the mortgaged 
property. On the 17th August 1874 the auction-pur- 
chaii^r sold the property for B7C)0 to the father of the 
plaintiff. In 1877 the plaintiff sued A. R. (the mort- 
gagee and decree-holder) to recover possession of the 
property with mesne profits. U.^s widow JST. and child- 
ren (two sons and a ^ughter) were defendants in the 
auit, the plaintiff alleging, in addition to the facts just 
stated, t^t these defendants had colluded with the ten- 
ants of the property in dispute, and collected the pro- 
duce thereof. Defendant No. 1 (A. R.) denied his lia- 
bility. The answer of defendants Nos, 2, 3, 4, and 6 (re- 
spectively the widow, two sons, and a daughter of U.) 
sttbstantudly was that the Court sale did not affect 
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the rights of defendants Nos. 3, 4, and 5, as they had 
not been parties to the mortgage suit No. 311 of 
1871, and that they were entitled to hold the proper- 
ty.^ The Subordinate Judge awarded the plaintiff’s 
claim, holding that both the sales — viz., the Court sale 
under the mortgage-decree in suit No. 311 of 1871, 
and the subsequent private sale by the auction-pur- 
chaser — were bond fide and binding on defendants 
Nos. 2, 3, 4, and 5, inasmuch as the debt for which the 
property was sold had been contracted by U, This 
decree was reversed, on appeal, on the ground that the 
Court sale extended only to the right, title, and inter- 
est of K. (defendant No. 2) in the mortgaged proper- 
ty, and did not affect the rights of defendants Nos. 3, 
4, and 5, who were not parties to it. On appeal to the 
High Court,— ITe/d that the defect in the title of the 
purchaser (plaintiff) arose from the circumstance that 
the suit of A. R. (No. 311 of 1871) for foreclosure 
and sale w'as sufficiently constituted as to parties, 
both the sales having been found to be unimpoacbable 
in all other respects, and that the defendants Nos. 3, 4, 
and 6 were only entitled to the same relief which they 
would have obtained if they had been made parties to 
that suit — inz., the right of redeeming the property by 
paying off the mortgage. The High Court accord- 
ingly reversed the decree of the District Judge, and 
directed the defendants-Nos. 8, 4, and 5 to pay to the 
plaintiffs, within six calendar months from date, the 
sum of 11460, with interest on the principal (R400) 
from date of the institution of suit No. 311 of 1871 
until payment. The Court further directed that, in 
default of payment, the mortgage should be foreclosed, 
and defendants Nos. 8, 4, and 5 precluded from re- 
deeming the property, which should bo delivered up 
to the plaintiff. Abdulla Saiba v. Abdulla 

[I. Xi, B., 6 Bom*, 8 

See also Shbinuapubb v. Pethb 

[LXi. B., 2 Bom., 662 

80. ■ ■ - - Decrees enforcing 

mortgages. *— Priority. — Certain immoveable pro- 
perty was sold on the same day in the execution of 
two decrees, one of which enforced a charge upon 
such property created in 1864, and the other a charge 
created in 1867. Held that the purchaser of suJm 
property at the sale in the execution of the decree 
which enforced the earlier charge was entitled to 
the possession of such property in preference to the 
purchaser of it at the sale in the execution of tha de- 
cree which enforced the later charge, notwithstand- 
ing the latter had obtained possession of the property 
in virtue of his purchase. Ajoodhya Pershad v. 
Moracha Kooer, 25 W, R.. 254, distinguished. 
Jabki Das «. Badbi Nath . I. Ii. B., 2 AIL, 008 

Right of prior 

mortgagee . — On the 31st August 1863 A. mortgaged 
his house to R., who brought a foreclosure suit, and 
on the 7th July 1866 obtained a decree against A. 
for the sale of the house if the mortgage-debt was 
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not paid on or before the 24th March 1868. The 
debt not having been paid, the houHe was sold at a 
Courtis sale on the 15th July 1870 and purchased 
by C. In an action brought by the plaintiff to re- 
cover possession of the house« on the ground that he 
had purchased it on the 2nd August IH68 at an exe- 
cution sale under a common money -decree against A.^ 
•^MbH that the plaintiff’s sale was subject, not only 
to the mortgage of 1863, but also to the decree upon | 
St under which the right, title, and interest of the 
mortga^r A, passed in 1870 to G., whose purchase 
was entitled to proferenee to the plaintiff’s purchase 
in 1868. Batji Kabayan e. Kbishkaji Layshmak 

[11 Bom., 139 

02 , ’ Sals under mort- 

for payment of Government revenue, — Rights 
of reepeeUve purehasem, — In 1855 a decree for an 
account was passed in the Supremo Court of Calcutta 
against A., an executor. A. died in 1856, and the 
suit, which was revived against his representatives, 
came on for consideration on further directions on 
29th August 1866. It was then found that A"s 
estate was liable for B132,406-ll-8, and his re- 
presentatives were ordered to ^my this money into 
Court. The representatives having made default in 
payment, a writ of fieri faoias was issued, under 
which the property was sold by the Sheriff of Cal- 
cutta, and conveyed by him to JB. on Ist April 1867* 
Previously to this the representatives of d, had, on 
llth January 1866, mortgaged the same property, 
together with (»ther lands, “ for the purpose of pay- 
ing the Government revenue of certain talooks Ihj* 
longing to A, deceased and the mortgagee having 
obtained a decree on his mortgage, the proj»erty was 
Sold to C, under that decree on 3Uth March 1867. In 
a suit for possession by C. against J3.,Seld that, 
though the sale to ff. was made for the express pur- 
pose of paying the debts of A,, B*9 title was not to be 
preferred to that of G, who claimed under the mort- 
gage of 1865, which was made for the purpose of 
paying Guvornment revenue ; and, sembte^ the 
result would be the same even if the mortgage of 
1865 had not been made for the purpose of paying 
Gbvernment revenue, as it did not appear that the 
mortgagee, at the date of the mortgage, know that 
there were unpaid creditors of A,, and that A/s 
representatives intended to misapply the money so 
advanced to them. Qreender Chunder Qhoee v. 
Mackintosh, L L, JK., 4 Calc,, 897, followed. Ka 8- 
eiMVKNissA Bibkb 0. Nilbatka Boss 

[L L. R., 8 Calc., 79 
9 C. L. R., 173 : 10 C. L. R., UB 

88 . Moneg^decree , — 

Decree enforcing hypothecation, — Act X of 1877 
— (7o4«), ss, m, 316.--- Act VIII 
(Civil Procedure Code), se, 249, 239, — Cer- 
tain immoveable property was put up for sale, under 
tbe provisions of Act X of 1877, in execution of a 
decree for money, and was purchased by C„ with 
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I notice that L* held a decree enforcing a lien on such 
I property. Subsequently L. applied for the sale of 
! such property in execution of his decree, and such 
i property was put up for sale in execution of that 
j decree, and was purchased by iS». S, sued, by virtue of 
! such purchase, to recover possession of such property 
from C. Held that, inasmuch as under Act X of 1877 
what is sold in execution of a decree purports to he 
the specific property, and as C, had purchased the 
property in suit with notice of the existing lien on it, 
and subject to its re-sale in execution of the decree in 
! execution of which 8. had purchased it, what actually 
I was sold in execution of that decree to 8, was such 
I property, and j!?. was entitled to possession of such pro- 
I perty uiider such sale. Sales und4r Act Vlll of 
I 1859 and Act X of 1877 distinguished. Shbo Ratan 
Lal V, OuoiBY Lal . . I. L. B., 8 All, 647 

04, Unauthorised 

sale of morlg^tged property. — Payment by vendor 
of mortgage^debt. — Lien of vendee. — The plaintiff as 
purchaser at a Court’s sale sued to recover land in 
possession of the defendant. The defendant alleged 
that he had bought the laud from the widow of the pre- 
vious owner by whom it had been mortgaged, and 
that he (the defendant) had paid off the mortgage. 
The previous owner had left a minor son. The lower 
Courts passed a decree for the plaintiff, on the ground 
that the sale by the widow to the defendant was 
I invalid, as she hod not obtained a certificate of admi- 
nistration to her husband under Act XX of 1864. 
Held that the defendant had a lien upon the land 
for the amount of the mortgage-debt which he had 
paid, and that the plaintiff could not set aside the 
sale to the defendant without refunding the amount 
secured by the lien. Kuyabji v. Moti Habibas 

[L L. B., 8 Bom., 284 

85, Sham mortgage. 

— In 1861 J. inortgjvged certain lauds to the defend- 
ant, who in 1804 sued upon the mortgage, and ob- 
tained a decree for sale. The decree remained unexe- 
cuted by the defendant. In 1869 the lands were sold 
in execution of a money-decree against J., and the 
plaintiff became tbe purchaser. Thereupon the de- 
fendant attached the land in execution of the decree 
obtained by him in 1864. The Court found that 
the mortgage of 1861 was not a bond fide mortgage. 
In a suit for possession, — Held that the plaintiff was 
entitled to succeed. The decree obtained in 1864, 
being based upon a colourable mortgage, gave the 
defendant no claim as against a subsequent bond fide 
purchaser for value. What was purchased by the 
plaintiff at the execution sale in 1869 was the real 
interest of J. in the lands iu question, not his interest 
as diminished by a fictitious derogation arising out of 
a sham transaction. Gopi Wasubet v. Mabbavbb 
Nabayak Bhat . I. X,. R., 8 Bern., 80 

00 , for rent 

after execution of mortgage-de^’^.--^P. got a decree 
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on a mortgage^boud in the terniR of a compromise 
by C. and others to the effect that the amount duo 
should be paid by instalments^ the property mort- 
gaged remaining hypothecated. Meantime one M, 
got a decree against 0,, and in execution sold part 
of the property, — vix,, a hoiise, — subject to the 
lien of P., bought it in herself, and sold it again 
by private sale to plaintiff, who realised rent for 
some months. When If. was put in jKissession, P. 
petitioned the Court, objecting, but being referred 
to a regular suit he executed his original decree, 
bringing the hypothecated property to sale and 
bought it himself, without, however, getting pos- 
session from the Court till many months later. 
Plaintiff then sued the tenant of the house in the 
Small Cause Court for rent, and P. intervened as 
a party to the suit, claiming the rent which had 
fallen due from the date of his getting possession. 
Held that the plaintiff was not in a position to main- 
tain the suit, his possession having been put an end 
to by P., whose lien on the property was anterior 
to the sale under which plaintiff purchased. Poos- 
No Chundbe Bose «. Nobin Chundbr Ghosb 

[14 W. B., 77 

07, SaU of decree^ 

holders* rights and interests, — Hotice of assignment, 
—Where the rights and interests of decree-holders in 
a decree are sold in execution, the party purchasing 
bond fide without any knowledge of a previous as- 
signment of those rights and interests is entitled to 
the proceeds of the purcliased decree free from any 
trust or obligation in favour of the assignees. Nttn- 
HUK 8AH00 V. JUG^EBSUB OOFADHYA 

[20 W. R„ 408 

88, Notice, — G. bor- 

rowed money from 8, He then borrowed money 
from D,i mortgaging as security the property in suit. 
After that he borrowed from plaintiffs, executing a 
bond by which he again mortgaged the same proper- 
ty. Subsequently plaintiffs obtained a decree by 
which the mortgagii property was declared liable to 
sale for the amount decreed, sold the property in exe- 
cution, and purchased it themselves. They were 
disturbed from possession by defendants in execution 
of a rent-decree under which they ousted plaintiffs, 
and got their own names registered as proprietors. 
Plaintiffs now sued for declaration and enforcement 
of their rights as purchasers at the above sale. De- 
fendants claimed as purchasers in execution of a 
money-decree obtained against G, by the first cre- 
ditor, 5., alleging that they paid off the money due to 
the second creditor, i)., and were entitled to hold 
possession, their purchase having been previous to 
that of the plaintiffs. Held that, in purchasing the 
rights and interests of G,, defendants purchas^ his 
right to redeem property already subject to two 
mortgages, and as they purchased with full notice, 
they could only retain possession by paying off both 
mortgages. Held, also, that plaintiffs purchased not 
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merely the equity of redemption, but G,*s rights 
and interests as they were when the mortgage was 
created, subject to the mortgage held by D., but free 
from subsequent incumbrances. Nabain Sahoo e. 
OoHOOT Sahoo . . . . 14 W. B., 288 

See Wajbd Hossbin v. Hafez Ahmbb Rbzah 

[17 W. B.. 480 

89. Moneg •decree,’^ 

Mortgage-decree, — Notice, — Civil Procedure Code 
(Act XIV of 1S82), s. 287 . — A creditor obtained two 
decrees against his debtor, one being a mortgage-de- 
cree to enforce his lien on certain property, and the 
other a simple money-decree. In execution of the 
second decree the property over which the judgment- 
creditor had a lien was sold and was purchas^ by a 
third person. Subsequently, in execution of the first 
decree at the instance of the judgment-creditor, this 
same property wiis advertised for sale, but on tb^ 
auction- purchaser objeu^ting, the judgment-creditor 
brought a suit against him to enforce his lien on the 
property in the hands of the auction-purchaser. Held 
that it lay on the plaintiff, in order to entitle him to 
recover in the suit, to show that the defendants pur- 
chased with notice of the lien. Held, further, that 
the fact that for some purpose, at some time or other, 
the judgment-creditor informed the Court of the 
mortgage, is not evidence of notice on the auction- 
purchaser. Nubbin a Nabain Singh v. Boghoo- 
BUB Singh . . . 1. Xi. B., 10 Calo«, 609 

90. Priority , — ^Th© 

defendant advanced to A. four sums of money on 
four bonds, in each of which certain property was 
hypothecated. The first two bonds contained a stipu- 
lation that, until the debt was discharged, the bor- 
rower would not mortgage or sell the property 
hypothecated. The defendant brought a suit to 
recover the amounts due on all his bonds, and ob- 
tained a simple money-decree, in execution of which 
he brought the property meutioned above to sale, and 
became the purchaser. The plaintiff now sued for a 
re-sale of the property by virtue of a mortgage of 
the same, duly registered. The last two of the de- 
fendants' bonds were executed after the Registration 
Act of 1864 came into force, but were, however, 
unregistered. Held that if the plaintiff had come in 
and offered to satisfy so much of the decree obtained' 
by the defendant as related to the first two bonds, he 
would have been clearly entitled to assert that no- 
thing could pass by the sale in execution of the 
decree on the other bonds, but the rights of the 
judgment-debtor, subject to his mortgage ; hut that 
as he did not do so, the auction sale, having been 
made in satisfaction, inter alia, of the debts due on 
the mortgage-bonds containing the condition against 
alienation, passed the full proprietary right to the 
defendant. Kajah Uau e. Baihbb ' 

1 — Nfi^ot of eaU , — 

.—On 10th September 1868 A, mortgaged 
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a house to J?., who registered the deed, but did not 
obtain possession of the premises. On 2nd July 1868 
mortgaged the same house to 0,, who registered 
the mortgage-deed and took possession of the pre- 
mises. On 10th October 1868 B, sued on his mort- 
gage, and obtained a decree against A,*t son, who was 
a minor, and who was represented by his mother as 
his gua^an. She, however, had obtained no certi- 
iicate of administration under the Minors Act, XX of 
1664. On 17th December 1869 the mortgaged pro- 
]^ty was sold by the Court in execution of B*i 
decree. The plaintiff bought it, and obtained a certi- 
flcate of sale. On the plaintiff's attempting to take 
possession of the property, the defendant, who was 
C,*e widow and heiress, resisted him, and he there- 
upon sued to recover it. Meld that the plaintiff was 
entitled to possession. He stood, at least, in the 
same position as had been occupied by B. before the 
sale, and B,t as prior mortgagee, had a superior title 
to that of defendant, who claimed under a subsequent 
deed, Where mortgaged pro{)orty is sold in execu- 
tion of a decree in a suit brought upon the mortgage, 
the interest of the mortgagee, at whose instance the 
sale is made, is held to pass to the purchaser, and the 
mortgagee is estopped from disputing that such is 
the effect of the sale. Khbtuaj Jvseup v. Lie- 
(kkix . . . . • 1. li. B., 6 Bom., 2 

92, — — - San-mortgage , — 

Megiatraiion of certificate of sale , — Civil Procedure 
Code, 1877, e, 287, — Notice . — Warranty of title , — 
A buyer of property at an execution sale who registers 
his certificate of sale does not thereby acquire a title 
free from the obligation arising from a sau-mortgage 
of previous date. When the Court sells the right, 
title, and interest of a judgment-debtor in property, it 
cannot be regarded as selling more than the judgment- 
debtor himself could honestly sell. He could honest- 
ly sell only subject to any equities existing against 
himself on the property, and if by concealment of a 
saxi-mortgage he sold propeTt<y as free of that charge, 
he would comm i t a fraud. The Court cannot be deem- 
ed to do that which would be a fraud if done by the 
judgment-debtor. If, then, the Court sell only the 
right, title, and interest of the judgment-debtor sub- 
ject to all existing equities against the property sold, 
the registration of the Court’s conveyance (vie,, cer- 
tificate of sale) cannot enlarge the scope of that con- 
veyance and discharge the property from any unre- 
gistered incumbrance which was binding on the 
judgment-debtor. Per Mblyili^ J, — In the case of 
execution sales under section 287 of the Civil Proce- 
dure Code (Act X of 1877), notice is given to pur- 
chasers that the sale only extends to tike right, title, 
and interest of the judgment-debtor, and that the 
Court ordering the ^e does not warrant the title. 
This bdng so, it seems clear that a person who buys 
an avowedly doubtful title, and pays for it on that 
understanding, cannot claim to be a purchaser with- 
out notice. SSoBmaosjoirp Gxtlabchand «. Bhai- 
«iiA»n . X, la Bn 6 Bom., 188 


BAIiE m EXEOXmOBr OF BFCBEE-- 

continued, 

8. MORTGAGED PROPERTY— 

Bight of purohaser of mortgaged pro- 
perty — continued. 

See LAKSHMAEOAS SABirPOHAND «. Dasbat 

[L la Bn 6 Bom., 168 

and Rttpohaed Dag-dusa v, Datlatbav Vithal- 
BAT . . . 1. Xa B., 6 Bom., 485 

93, Mortgagee not 

in poeaeeaion, — Begiatered leaae,^JEffeet of sale in 
transferring property to purchaser. — A, mortgaged 
his land to B. in 1861, which mortgage was then re- 
gistered, but the mortgagee did not enter into pos- 
session. Subsequently, in 1866, A. leased the same 
land to C, That lease was registered, and C. entered 
into possession. In 1867 B. obtained a decree upon 
his moHgage, and in execution attached and sold the 
mortgaged property. C., who had applied to have 
this attachment of the land removed and failed in 
his application, sued to establish his right under tho 
lease and recover possession. Held that, under the 
lease of 1806, ho could only take what tho mortgagor 
had to give him, etx., a lease subject to the register- 
ed mortgage. Where a decree is obtained upon his 
mortgage by a mortgagee, and the mortgaged pro- 
perty is sold under the decree for the purpose of pay- 
ing off the mortgagee, the interest of both mort- 
gagor and mortgagee passes to the purchaser. The 
mortgagee is estopped from disputing that such is 
the effect of the sale, so far as his interest is con- 
cerned, although the officer of the Court may only 
have described the sale as one of the right, title, and 
interest of the mortgagor. It is not the practice in 
the mofussil to require the mortgagee to convey to 
the purchaser : the transfer takes place by estoppel. 
SHKSHGIBI SHAKBHOa V, Salvadob Vas 

[1. Xb B., 5 Bom,, 6 

94, Mortgage with* 

out possession, — Bight of mortgagee as against the 
purchaser, — Difference between a mortgage valid as 
against a private purchaser for valuable considera* 
iion and one valid as against a purchaser at a Court 
sale.'-^Priority, — Optional registration, — On the 
19fch September 1871 the land in dispute was mort- 
gaged by L. (defendant No. 1) to the plaintiff for 
1^5. The deed of mortgage was not registered. By 
it defendant No. 1 agreed to pay interest at the rate 
of one pice per rupee per mensem, and it was provided 
that tho mortgagee was to remain in possession for a 
period of twenty-five years in lieu of principal and 
interest, and that the mortgagor was not to claim the 
property back, unless be paid the principal and inter- 
est that might accrue due in twenty-five years from 
the date of the bond* On the 8tb July 1872 the 
land was sold in execution of a decree against the 
father of L, and purchased by B, (defendant No. 2), 
who obtained possession under the certificate of sale. 
In 1874 the plaintiff (the mortgagee) sued L. and B. 
for possession of the property. It was contended for 
B, (defendant No. 2) that tho mortgage did not bind 
him, because he was a purchaser for value without 
notice of the mortgage, and because it was not ac- 
companied with possession. Meld that, although the 
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continued, 

8. MORTGAGED PROPERTY— 

Bight of purchaser of mortgaged pro- 

mortgage to the plaintiff might have been without 
possession, it would bind the mortgagor himself, and 
was therefore binding as against defendant No. 2, 
who purchased at a Court sale under a decree obtain- 
ed against the mortgagor. A purchaser at such a 
sale takes only that which the judgment-debtor could 
himself honestly dispose of. Possession or registra- 
tion is necessary to validate a mortgage in the 
Deccan or elsewhere in the Presidency of Bombay 
(except Gujarat) against a private purchaser for 
valuable consideration, but not against a purchaser 
at a Court sale. Bapuji Balai. o. Sattabhamabai 
[I. Ij. B., 6 Bom., 490 

See Shiybah v. Gsku . I. li. B., 6 Bom., 516 

9. DECREES AGAINST REPRESENTATIVES. 

95 . liability of legal represent- 

ative of deceased person. — Ri^ht of bond fide 
purchaser without notice at execution sale . — A bond 
fide purchaser without notice for valuable considera- 
tion at an auction sale is, as a general rule, entitled 
to protection, notwithstanding any irregularity or 
defect in the proceedings or decr(3e in the suit. 
But when the decree is against the re])re8entative 
of a deceased person, the purchaser is bound to 
satisfy himself that the party sued as the repre- 
sentative of the deceased is his legal representative. 
The legal representative of a deceased person, though 
not a party to the suit, will be bound by the execu- 
tion sale, if he either knowingly allowed the suit 
to be defended by another person claiming to be 
the legal representative, or if, knowing of the sale, 
he stood by and allowed the purchaser to pay in 
the belief that he acquired a good title. JSdalji 
Hormasji v. Mahabu Begum, Special Appeal No, 
266 of 1869, considered. Natha Habi v, Jamni 
[8 Bom,, A. C., 87 

90 , Decree against widow in 

representative capacity.— and interest 
acquired by pur chaser.’^ A. suit was brought against 
A,* 8 widow upon a bond given by A, In execution 
of the decree obtained against the widow, A *8 pro- 
perty was put up and sold. The advertisement of 
sale in one place said that the property to be sold 
was the property of the widow, and in another the 
rights and interests of the debtor. Held that the 
property intended to be sold, and sold, was the rights 
and interests, not of the widow personally, but of the 
widow as A,* 8 representative. (JMeeentiente, Ca^cp- 
BBLZ^ J„ who held that a public sale carried only the 
rights which were expressed, and not those which 
ought to have been expressed, in the proclamation 
of sale.) Buksh Abi Sowbaottb v. Ess an Chttn- 
PBB Mittee . . . W, R,, F. B., 119 

S. C. IsHAK Chuebbe Mittee v. Buksh Am 

UE . . . . Marsh., 614 

See also Coubt op Waeos v, Coohae Ramafut 
SiNoa . . . 10 B. Ii. B., 204 
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*• — wj. u uvuree in tne 

presence of the widows of the originnl debtor, the 
property in dispute was sold as the right and interest 
of the widows,— that the auetion-purchsser, 
under the circumstances of the case, acquired by the 
purchase the right and interest of the original 
debtor in the property, though in the sale notiflea. 
tjon those of the widows were advertised to be sold. 
JAEAKANT BeUTTAOHAEJBB B. LuOKHEB Da^XA. 
Taeakabt Bhuttaohaejbb V. Wise . 2 Hay, 8 

9S, ^ Interest of persons as re- 

presentatives, — JProperty wrongly deecribed,-^ 
Civil Procedure Code, 1869, 8. Where a pro- 
perty is described at the time of an execution sale as 
the property of judgment-debtors who were sued as 
mere representatives of a deceased judgment- debtor, 
primd fade what is sold is the property of the 
deceased debtor | and even if the decree is in terms as 
if it were a personal decree, and does not follow the 
wording of Act VIII of 1869, section 203, yet it must 
he construed as if it was for the debt of the deceased. 
Lalla Sbbta Ram v. Bam Bukbu Thakoob 

[24 W. B., 888 

®9. — Contents of ap» 

plication for execution and of notification and 
proclamation of sale, — Sale of interests of minor, 
Civil Procedure Code, 1859, ss. 2/2, 240— Where aA 
application for execution of a decree omits to give 
the names of all the parties as required by section 
212, Act VIII of 1869, even if it shall appear from 
other parts of the proceedings who those parties are, 
the parties named must be understood to he the 
parties defendants against whom the execution of 
the decree is sought. Parties present at a sale are 
not bound to refer to the decree as laid down in 
Ishan Chunder Mitter v. Bukah AH Soudagur, 
Marshall, 614, nor must they he considered as know- 
ing its contents unless they are stated in the notifi^ 
cation of rale. The proclamation and notificatian 
under section 249 are intended to inWm personx 
what is to be sold, and to give the names oi the 
parties defendants whose rights and interests in it 
are to be sold. In the case of a rale in execulaon of 
a decree againt a party as a representative of a 
deceased person, the proper course is to give in the 
description of the property to be sold the name of 
the defendant against whom the decree was obtained, 
and, in describing what was to be sold, to say the 
right, title, and interest of the defendant im the 
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9, DECREES AGAINST REPRESENTATIVES 
— continued. 

Interest of persons as representatives— 

•continued* 

representative of the deceased. A guardian has no 
right or interest in a minor's property, and the 
Courts ought to be extremely careful with regard to 
allowing the property of minors to be sold in execu* 
tion of a decree. The purchaser in this case was held 
to have acquired under his purchase no title to the 
property of the minor, the property not having been 
describ^ as the property of the minor. Abdool 
Kcbbsic Jauk Ali . 18W. B,,56 

100. Guardian not 

properly appointed,^ — Act XX of 1864, — Partiee , — 
Mad, Meg, V of 1804, — Form of decree, — J, 
(defendant No, 1) brought a suit (No. 374 of 
1861) against the plaintiff's father, O, On a mort- 
d<lwnd, dated the 2nd April 1866, (?. having 
3ied before any decree was passed, his widow (plain- 
tiff's mother) was substituted ns defendant, and a 
decree was made against her ex parte. It was, how- 
ever, set aside after her death on the application of 
M, (defendant No. 2), the sister of on the ground 
of want of due service of process upon O, and his 
widow. M, was substituted as defendant in the 
suit, and a new decree wss made in her favour. 
That decree was reversed, on appeal, by the District 
Court, which allowed J.'s claim. In execution of 
the decree of the Appellate Court, the mortgaged 
property was sold and purchased by J, for R250. 
J, obtained a certificate of sale headed thus : ** X, 
•on of L,t plaintiff ; <?., son of N., deceased, supple- 
ment or (substitute) his sister ilf., defendant;" aud 
it certified that J, had purchased **all the right, 
title, and interest which the said defendant had 
in the said property." tf. was put into possession 
of the property. In 1877 the plaintiff (son of the 
original mortgagor G,) filed the present suit against 
d', and ilf., alleging that the mortgage-bond on 
which J. had obtained his decree ha<l been forged 
by *7. ; and oontending that the decree and subse- 
quent proceedings under it did not affect his rights, 
inasmuch as he had not been made a party to 
them. The prayer in the plaint was that the 
decree and sale should be set aside, and the property 
restored to his possession. The defence of J, sub- 
stantially was that the suit and appeal were de- 
fended by persons who were proper guardians of the 
plaintiff, and had been in tbe management of his 
property, ilf. did not appear. The Subordinate 
4 udge rejected the plaintiff's claim, holding that M, 
was lus guardian and manager of his property in the 
previous suit and appeal, and that the mortgage- 
bond was genuine. On appeal that decree was ro- 
ver^ by the District Judge, on the ground that the 

S liuntiff had not been represented in the previous 
.tigatlou by a guardian duly appointed under Mad- 
ras Regulation V of 1804, and was no party to it. 
He accordingly allowed the plaintiff's claim. On 
•econd ap^ieal to the H^h Court,-^Hehl that on the 
death of the plaintiff was his sole heir ; that the 


SALE IN EXECUTION OF DECBEB-* 

continued, 

9. DECREES AGAINST REPRESENTATIVES 
— continued. 

Interest of persons as representatives— 

continued. 

equity of redemption in the mortgaged property 
vested in him ; aud that the inheritance was wholly 
unrepresented in the previous litigation, inasmuch 
as M. was not appoint^ guardian of the plaintiff’s 
person or administratrix of his estate, either under 
Madras Regulation V of 1804, sections 2, 19, 28, or 
under Act XX of 1864; nor was she appointed his 
guardian ad litem in the mortgage suit. Jehan 
Ckunder Miiter v. Sukeh Ali Soudagur, Marsh., 
614, distinguished. Jatha Naik v, Vbnktapa 

[I. L. B., 6 Bozn., 14 

lOL Bepresentatives of de- 

ceased Mahomedan. — Sale subject to mortgage , — 
Power of heirs to alieniate. — The heirs of a deceased 
Mahomedan mortgaged some property of their ances- 
tor. After the mortgage a judgment-creditor, in re- 
spect of a debt due from the estate of their ancestor, 
attached and sold the mortgaged property in execution 
of his decree. Meld that the sale was subject to the 
mortgage. Meld, also, that the question with respect 
to the powers of the heirs, and the rights acquired 
by the mortgagee and the purchaser under the exe- 
I cutiou, in a suit between the latter, was to be deter- 
mined, not by Mahomedan law, but by the principles 
of “ justice, equity, and good conscience." Semble, 
—That even if the Mahomedan law applied, the sale 
in execution would be subject to the mortgage. 
Campbell «. Delaney . . . Marsh., 5G9 

102. Purchaser of 

share of estate. Bights of, — Purchase from some of 
the heirs, — Absent heir. Reappearance of, — J8. B,, a 
Mahomedan, had incurred debts for repairs to a 
house of which he owned an 8 annas share, and after 
his death, his daughter S,, who was entitled to a 5 
annas share of his estate, aud who had taken charge 
of his property and obtained a certificate under Act 
XXVll of 1860, directed further repairs to be done 
to the estate. The debts then incurred by JB, £. and 
S. not having been paid, the creditor brought a suit 
against S,, as representing her father's estate, to re- 
cover them, and having obtained a decree, the house 
was sold in execution thereof, and purchased by M, 
in May 1874. JB, B, at his death left also a sister, 
who was entitled to a 8 annas share of his estate, but 
who had been for some years absent on a pilgrimage 
to Mecca. On her return she, in January 1874, sold 
her interest in the house to if. In a suit by if. 
igainst S, and M, for possession of the share so pur- 
chased l^ him,-^Meld that S, did not represent the 
whole estate of JB, B,, and the share purchased by 
the plaintiff did not pass under the execution sale to 
M, ; the plaintiff, therefore, was entitled to recover. 
I, Mutty Lall Dhub 


108. — — Purchase of %%• 

ierest of some of the heirs.-^Meir not party to suii,^ 
Bight acquired hg pur chaser,^ A,, a Malmmedan, 
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9. DECitEES AGAINST REPRESENTATIVES 
-^continued, 

BepreaentativeB of deoeaaed Mahomedan 
— continued, 

died possessed of immoveable property, and leaving a 
widovir, a daughter, and a sister, JB,, his heiresses ac- 
cording to Mahomedan law. B, was entitled to a 
one-sixth share of an undivided moiety of a certain 
portion of the property, which was situated in Cal- 
cutta. After A.*8 death, the X. Bank sued his 
daughter and her husband and two of her husband’s 
brothers in a mofussil Court to realise certain mort- 
gage securities executed by A, to the Bank, and ob- 
tained a decree by consent. Neither the widow, nor 
who was then* absent from the country, were 
parties to this suit. The Bank, in execution of their 
decree, caused certain property of A,, including the 
undivided moiety of the Calcutta property, to be 
sold by the Sheriff of Calcutta. 'Jlio defendant 
became the purchaser at this sale, and obtained pos- 
session of the property. The certificate of sale 
stated that what was sold was ** the right, title, and 
interest of A,, deceased, the ancestor, and of the de- 
fendants (naming them), the representatives, in a 
moiety of a piece of land situate,’’ &c. J?. afterwards 
sold and assigned her share in (among other proper- 
ties) the above-mentioned undivided moiety of the Cal- 
cutta property to the plaintiff, who now sued the 
purchaser at the execution sale to recover the subject 
of his purchase. Held by Gakth, C. J., Kbmp and 
Jacksok, JJ, (Maskby and Aikslib, JJ,, dis- 
senting), that the decree and the execution founded 
upon it did not affect the share of X. in the estate 
of A., and consequently that the property in ques- 
tion did not pass to the defendant under the sale 
made by the Sheriff. Abbahathbmnesba Bibeb n. 
Lutchmbbfut Sin&h • 1. Jj, B., 4 Calo., 142 

S. C. ABHBUP All V. LuTOHMIPUT SiN0H 

[2 C. L. B., 223 

104. Mahome dan 

law, — Decree against heir of deceased Mahomedan, 
— Under Mahomedan law a decree against one heir 
of a deceased debtor cannot bind the other heirs. A 
mortgage having been executed by a Mahomedan, a 
suit was after his death brought against two of his 
heirs, his sister, who was entitled to a 6 annas share 
in his property, not having been made a party to the 
suit. A decree was made by consent, and in execu- 
tion of that decree the right, title, and interest of the 
mortgagor were sold. The assignee of the sister then 
sued the purchaser to recover her 6 annas share 
without making the original mortgagee a party. 
Meld that the mortgagee was not a necessary party 
to the suit, and that the share of the sister, notwith- 
standing that the right, title, and interest of the 
mortgagor had been sold, was not affected by the 
sale, and that the plaintiff as her assignee was enti- 
tled to recover. SiTA Nath Dabs n , Lxtobmi- 
FDT SiKaH . . . 11 0. li. B.9 208 

105 . Mortgage by one of tbe 

beirs of deceased . — Direetian in will for yay- 


8AIJ3 IN EXECUTION OF DECBEE-^ 

continued, . 

9. DECREES AGAINST REPRESENTATIVES 
•^continued. 

Mortgage by one of the heirs of deceased 

— continued, 

ment of debts, — Decree against heirs for debt of an* 
eestor, — Charge on properig, — A testator by bis will 
directed payment of all his debts, and subject there^* 
to devised his property to bis heirs. After one of 
the testator’s creditors had obtained a decree against 
the heirs in their representative capacity, which by 
its terms was to be satisfied out of tho assets loft by 
the testator, one of the heir^ mortgaged his share in 
twelve properties left by the testator. Subsequent to 
the mortgage, one of the mortgaged properties was 
sold in execution of the creditor’s decree. The 
mortgagee afterwards brought a suit against the 
mortgagor and obtained a decree on his mortgage. 
Meld that as neither the direction in the will for 
payment of debts nor the decree in the creditor's 
suit created a charge on the property of the testator, 
tho property sold in execution of tho creditor's 
decree had been sold subject to the mortgage, and 
the mortgagee was entitled to execute his decree 
against that property, Bazayet Mossein v. DooU 
Chundy I, L. R., 4 Cole., 409, distinguished. 
Ram Dhttn Dhctu o. Mohbbh Ciutndbb Chow- 
BHBV . I. Ii. B., 9 Calc., 406 : 11 C. Xi. B., 606 

And see cases under Mahohbdab Law — Dbbts. 

10. RE-SALBS. 

106. Defaulting purohacer, Li- 

ability of. — Civil Procedure Code (Act X of 
1877)t ss, 293, 297, 306, 308, — The provisions of sec- 
tion 293, Act X of 1877 {(Civil Procedure Code), for 
making a defaulting purchaser at a sale liable for 
any deficiency on a re-sale, extend to all sales, whether 
of moveable or immoveable property, and also to 
re-sales held under sections 297, 306, and 308. Kam- 

DHANl SaHAI V. KaJBANI KoOEB 

[I. L. B., 7 Calc., 387 : 9 C. L. B„ 23 

107. Time allowed for payment 

of purobase-money. — Civil Procedure Code, 
1859, s. 231. — Discretion of officer condmoting sale 
to allow reasonable time for payment of purchase* 
money, — J’he provisions of section 261 of the Civil 
Procedure Code give the officer conducting a sale 
of moveable property a di 9 cr(»tion to allow the pur- 
chase-money to be jiaid at a reasonable time after 
the sale has been made. Fabbbd Alum v. 8hio 
Chabun Ram . . 4 N. W., 37 

108. M l I Civil Brooedure 

Code, 1859, s. 254, Computation of period under,**^ 
In computing the fifteen days allowed tor payment 
of the balance of the purchase-money under section 
254, Act Vlll of 1859, the day of sale was ex- 
cluded. AMABBB BUGITM V, XOOBBAN Ax»i 

[3 Agra, 204 

109 . Failure of purohaaer to 
pay deposit,— CteiZ Proesdars Code, 1859, s, 
**^hiil^re to deposit, Re*sale on, — According to 
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10. R£-SAL£S--«eo«»/(ji«e(f. 

Failure of puroliaBer to pay deposit-- 

continued, 

■ection 264, Civil Procedure Code, 1869, the property 
had to be put up again for sale on the purchaser 
failing to make deposit ; and it was the deposit only 
which could be forfeited, and not any right which 
a decree^holder might have under his decree. In the 
case of a re«sale the judgment-debtor is entitled to 
credit for the full amount bid for his property at the 
time of the first sale. JooBiUJ Sikoh v. Goub 
BvxskLall .... 7W. B., 110 

no, I- Defaulting purchaser.— 

Amount Uoiahle from defaulting pur chaser. -winter-- 
eet, — Civil Procedure Code, 1859, a. 954.— When 
the proceeds of an eventual sale were less than the price 
bid w a defaulting purchaser, the difference was levi- 
able from liim under section 264, Code of Civil Proce- 
dure, but was levied without interest. Soobj Buksh 
SxxoH V, Sbbskishbn Doss . 9 W. B., 500 

See SooBVJ llUBSH SiBGH V, Sbkekishkn Dos 

[0 W. B., Mis., 128 

ni. Failure to pay 

deposit, — Failure to pay balance of pur ckaae-money. 

Civil Procedure Code, 1859, a. 253, — The provi- 
sions of section 253, Act VI 11 of 1859, were held 
applicable in a case where the re-sale did not forth- 
with take place on the day of the sale, but on a 
subsequent date. It was only on failure of a purchaser 
to pay in the balance of the purchase-money under 
section 254, and nut on failure of the purchaser to 
make the deposit required by section 253, that the 

S tircliaser could be compelled to pay up the difference 
etween the first and second sales. Ajoodhya Pbb- 
SAD V, Qoval Dcttt Misbisb . . 17 W. B., 271 

llg, — - Civil Procedure 

Code, 1877, aa, 293, 294. — Failure to pay deposit . — 
Pe-aale, — Medreaa against defaulter, — Bidding wiih^ 
out permUaion of Court. — Benami purchase,-- A pur- 
chaser of property at a Court sale who fails to pay 
tile deposit (26 per cent, on the purchase- money) 
directed to be paid hy section 306 of the Civil Proce- 
dure Code is a defaulting purchaser within the mean- 
ing of section 293 of that Code, and liable, as such, 
to make good any deficiency of price which may 
happen on a re-aalc, and all expenses attending the 
same. Javhbbbhai v, Habibhai 

[I. Ii. B., 5 Bom., 575 

113, . - I- - Civil Procedure 

Code, 1859, a. 254, — A purchaser at an execution sale 
having defaulted to pay in the purchase-money, the 
property was ordered to be re-sold. Before, however, 
the re-sale took place, another sale of the same proper- 
ty was effected at the instance of another jud^ent- 
creditor, but at a lower price than on the first occa- 
sion. Seld that there was no re-sale such as was con- 
templated in secrions 253 and 254, Act VIII of 1859, 
and that the first purchaser was not liable for the 
difference between his bid and the price obtained at 
the same tale. Bisoxba Motxb Chowbbbaib v, 
r Does . . • 16 W« B.» 14 


8AI.S m EXBCTTTXOBT OF DSSCBES— 

continued, 

10. R£- SALES— co9i^/aaed* 

Defaulting purchaser— 

na Yijp of 

1859, a, 254. — In execution of a decree, certain pro- 
perty of the judgment-debtor was attached and put 
up for sale, and a portion thereof was knocked down 
to a purchaser for a sum suffirient to satisfy the de- 
cree. The purchaser, however, having made default 
in payment of the purchase-money, the property was 
again put up for sale, and the portion previously sold 
was purchased by the decree-holder at a price less 
than the amount bid for it in the former sale. Meld 
that the decree-holder was not debarred by what took 
place at the former sale from proceeding to satisfy his 
decree by sale of other portions of the attached proper- 
ty than that originally sold. Khbboda Mayi 
Dasi V, GoIiAM Ababdabi 

[13 B. D. B., 114 : 21 W, B., 149 

D5* — Civil Procedure 

Code, 1859, e, 254, — Meld by Phkab, J, (Ainsmb, *1., 
dissentiente), that if for any good reason the auctioneer 
at an execution sale under the Code of Civil Procedure 
does not accept as purchaser the person named by the 
highest bidder as his principal, he cannot make the 
bidder himself purchaser against his will; he must 
simply declare that no sale has been effected and re- 
open the bidding. Meld by Phbab, J. (Avislie, J., 
dissenting), that where the Judge countersigned the 
certificate of sale in the following terms, ** M. P., 
having made the purchase for 11700, stated that he 
made the purchase for D. K./* he accepted D. K, as 
purchaser in M, P*s bid ; and that when a second sale 
became necessary, the difference of price became re- 
coverable from the apparent first purchaser under 
Act VllI of 1859, section 254, and recourse should 
first have been had to D. K., who should have been 
allowed to show cause against an order of payment. 
Huebb Ham v. Hub Pbbshap 8inoh 

[20 W. B., 80 

Meld (on appeal under the Letters Patent confirm- 
ing the judgment of Phbab, J,) that the party pur- 
chasing at an execution sale under the Civil Proce- 
dure Code in the character of an agent cannot be 
made liable as a principal; and a proceeding upon 
the contract under section 254 in such a case must 
be taken agiunst the principal. Huebb Ram v. 
Hob Pbbshab Singh . . 20 W. B., 397 

U6. ■ “■ Civil Procedure 

Code, 1859, a, 954.— Where property had been sold un- 
der a decree, and the purchaser at the execution sale 
had made default in paying the purchase-money, the 
remedy of the judgment-creditor was not limited by 
section 254 of Act V III of 1859 to a suit against the 
defaulting purchaser. He was entitled to recover the 
balance of his debt from his judgment-debtor, who 
might perhaps have his remedy against the default- 
ing purchaser — ^Ananbbav Bapuji v. Shbbh Baba 
[I. Ii. B.» 2 Bom.* 562 

117, Be-sale by Oolleetor.— 

to set aside sale. — The plaintiff purchased the right, 
title, and interest of a judgment-debtor in a, certain 
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BALE m BXECT7!PION OF BBCRFIS- 

continued. 

10. BE-SALBS— 

Re-^ale by Collector— eon^mtieii. 
jtiinnia sold in execution of a Small Cause Court 
decree. Subsequently the same land was sold by 
the same creditor In execution of another decree ol> 
tained in the Collector’s Court, and the defendant 
purchased. In a suit to set aside the second sale, — 
Meld that when a tenure has once been sold in exe- 
cution of a decree of a Civil Court, the Collector’s 
Court has no power to put it up again as the proper- 
ty of the former tenant. Sa.icikad]}I Khalifa v. 
Habib Chandba 

[8 B. li. B., A. C., 49;: 18 W. B., 461, note 

Wahid Alt ». Sadiq Ali 

[12 B. I-. R.. 487, note : 17 W. R,, 417 

Mojon Mollo V. Bitla Qhazi Kulan 

[12 B. !<. R., 492, note 

pRAN Bandhtt Sirbab V. Saebasttndabi> Dbbi 
[ 8 B. Ii« R«, A. C., 62, note 1 10 R., 484 

Tirthanubd Thakoob V. Pabbsmon Jha 

[10 B. Ii. R., 142, note : 18 W. R., 449 

Dowltjt Gazi Chowdhet V, Muijwab 

[12 B. Ii. R., 486, note : 15 W. R., 841 

11. PURCHASERS, TITLE OF— 

(a) Gbheballt. 

IIS, Title given by sale,— Jm« 

plied warranty of title. — Caveat emptor . — In a sale 
of immoveable property made by a Civil Court in exe- 
cution of a decree, there is no implied warranty by 
the execution-creditor of the title of the judgment- 
debtor, the maxim ** caveat emptor** applying. 
Uhondu Maxhubadas Naie V, Ramji yalad Han* 
hamta Kakda . • .4 Bom., A. C., 114 

Kbibhnapa yalad Santtt V. Panohapa yalad 
Gubpadapa . . 6 Bom., A. C., 258 

Jumual Ali v, Tiebhsb Lall Doss 

[12 W. B.,41 

119. Principle of 

** caveat emptor .** — Where a party purchases an estate 
sold in execution after notice that parties other than 
the judgment-debtor claim rights and interests in the 
property, the rule of caveat emptor applies. Shah- 
ABOODBBH ChOWDHEX U. RAHaiTTTY Chuobbb- 
BDTTY 9 W. R., 656 

120. - - Ground for eeU 

ting aside sale . — Writ of fieri facias. — A sale by 
the Sheriff to a bond fide purchaser for valuable con- 
sideration will not be set aside on the ground that 
the judgment-creditor had communicated with the 
Sheriff and desired him to stay the sale. The pur- 
chaser need not trace back his title beyond the ft. fa. 
Kahibek (Camikbb) Dossbb V. Godbmokey 
Dossbb • . 1 IndL Jur., N. 8., 859 

121. Warranty . — 

Caveat emptor. — In a sale in the execution of a de- 
cree of the rights and interests a judgment-debtor 


8AIJEI XK BXEOXmOBr OF 

continued, 

11. PURCHASERS, TITLE OP— confiiwiad. 

(«) Gbnbballt — continued. 

Title given by sale — continued, 

in an estate of which be is the recorded proprietor in 
the reveimo registers, it is usnal to describe such 
rights and interests in the sale proceedings as record- 
ed in such registers, but such description does sot 
amount on the part of the decree-holder or the officer 
conducting the sale to a warranty that such right# 
and interests are correctly described. Where, there- 
fore, according to the usual practice, the rights and 
interests of a judgment-debtor in a share of a village 
of which ho was the recorded proprietor in the reve- 
nue registers were proclaimed for sale in the exe- 
cution of a decree and sold, described as recorded, and 
the sons of the judgment-debtor subsequently sued 
the auction-purchaser to recover their interests in 
such share and obtained a decree for such interests, 
and the auction-purchaser thereupon sued the decree- 
holder for a refund of the purchnse-money propor- 
tionate to such interests and for the costs of defend- 
ing such suit , — Meldf there being no fraud or misre- 
presentation on the part of the decree-holder, or any- 
thing of an exceptional nature showing an expxess or 
implied warranty on his part, that the suit was not 
maintainable. Neslkunth Sahes v. Asmun Matho, 
3 M. W„ 67, distinguished. Rav Nabain Sikoh e. 
Mahxab Bibbb . • I. Ii. R,, 2 AU«, 828 

122. Caveat emptor, 

•^Suit to recover purohasemoney where judgmenU 
debtor is found to have no interest.^K., the plaintiff 
purchased a house from H. on the 16th March 1870, 
and conveyed it to his wife by deed of gift on Ist 
October. In execution of a decree obtained by G., the 
defendant, in 1269 (1862), apinst H., the property 
was attached. K.*s wife objected under section 246 
of Act VI 11 of 1859, but her objection was disallowed, 
and the rights and interests of J£. in the property wore 
sold and purchased by K. K.*s wife sued to have the 
sale set aside, and obtained a decree and possession of 
the house. K, then sued O. to recover the money 
paid by him as auction- purchaser under G.*s decree. 
Meld that the principle of “ caveat emptor ** applied, 
and the defendant was not responsible for the plain- 
tiff’s mistake in purchasing and paying his money 
for the house without inquiring into or considering 
the title to it. Kelly v. 8eth Gobind Bass 

128. Suit to 

purchase-money. — Warranty of title. *— Caveat 
emptor, — Might of purchaser, — Civil JProeedura 
Code, 1859, ss, 256, 257. — The right, title, and in- 
terest of G. in certain immoveable property wim 
attached and notified for sale in the executlosi of a 
money-decree held by T. It was also attached and 
notified for sale in the execution of a money-decree 
held by S. and M. The same date was ffxed for both 
sales. The officer conducting the sales first sold the 
property in execution of T.*e decree, and T. purchased 
the property. He then sold the property in execu- 
tion of the decree held by 8. and M., and X. pur- 
chased the property. The (knirt exeenting the de- 
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8 ALB IN EXECUTION OF DECBEE- 

eonUmed, 

11. PUBCHASEBS, TITLE O^^cowlinuei,, 

(a) GBSEUALLY-^eontinued, 

Title gliren by Bale-^continued, 

Greet confirmed tfie tale to T,, granting him a tale 
certificate, and disallowing K/* objection to the 
confirmation. It also confirmed the tale to AT., order- 
ing the purchase-money to be paid to 8. and E., and 
disallowing AT/t objection to the confirmation; but 
it refuted to grant X. a sale certificate, on the ground 
that, as the sale to T. had been confirmed and a sale 
certificate granted to him, it could not give X. pos- 
session of the property. In a suit by X. against 8. 
and E. to recover his purchase-money,— — dis- 
tinguishing the suit from the cases in which it had 
been held that, w’^hen the right, title, and interest of a 
judgment -debtor in a particular property is sold, 
there is no warmnty that he has any right, title, or 
interest, and therefore the auction-purchaser cannot 
recover his purchase-money if it turns out that the 
judgment-debtor had no interest in the property — 
that the rule of caveat emptor did not apply, and 
the suit was maintainable. ITic provisions of section 
257 of Act VI 1. 1 of 1859 ftpply to applications made 
under section 250 of that Act, and to those only. 
Held, therefore, that inasmuch as X, objected to 
the confirmation of the sale to him on the ground 
that the Court was not competent to confirm a sale 
which had by its previous order been nullified, and 
not on any or the grounds mentioned in section 256 
of Act VllI of 1859, K. was not precluded by 
the terms of section 257 of that Act from maintain- 
ing lus suit. CouET ov Wakus V. Gaya Prasad 

[I, I 4 . R., 2 AIL, 108 

( 6 ) Cebtcfioateb of salfs.’ 

1 ^ 4 . Fosition of purobaaer with 

CartiflOEte , — Certificate of purchase hy Eepis- 
trar , — Conveyance, — Suit for partition, — Declara- 
iion of right to share, — Rides of Court, 415, 431, — 
The position of a purchaser at a sale in execution of 
a decree of the High Court after he has obtained a 
certificate from the Registrar under Rule 415 of the 
Rules of Court, is that of a person clothed with a 
right to a conveyance in virttie of a contract ; he 
does not hold, save as reganls the parties to the con- 
tract of sale, the position of an owner. When the 
sale is confirmed, the purchaser is entitled to a con- 
veyance, and until he obtains a conveyance the 
pro^ierty in the estate purchased does not,^ having 
regard to Rule 431, pass to him so as to give him 
rights as against parties not bound by the decree 
under which the sale took place. All tjbiat passes to 
him as against the defendant in that suit is an equi- 
table estate and a right to a conveyance of the 
property ; and, therefore, as the estate in the pro- 
perty purchased has not passed, the purchaser is not 
entitled to maintain a suit for partition. In such 
a suit he could not on partition give a good convey- 
ance to the parties interested in the estate, nor would 
he he entitled to a declaration of his share in the 
property. Johvb Mull Khooeba «. Taeaekisto 
10 Calo., 252 


SAliE IN EXECUTION OF DEOREE-- 

continued, 

11. PUltCHASERS, TITLE OF-^oontinued. 

(h) Cbbtifioates of Sale — continued, 

125 . Title of purchaser without 

certificate. — Possession, — Unregistered certificate 
of sate , — Valid title, — Codes of Civil Procedure, 
Acts VIII of 1869 and XIV of 1882, — ^A purchaser 
of immoveable property at a Court sale under the 
Civil Procedure Code, Act VIII of 1859, who has 
been put into possession hy the Court, has thore- 
npon a complete title against all persons hound hy 
the decree, notwithstanding that he has no certificate 
of sale, or one only which has not been registered. 
Rajkishen Mookerjee v. Radha Madhuh Holdar, 21 
W, R., 349, followed. Queere, — How far the above 
ruling will he affected by the language of section 316 
of Act XIV of 1882. Shivbam Nabatan v. Ravji 
Sakhabau , . . I. L. B., 7 Bom., 254 

128. Suit to recover 

possession of property purchased, — Semhle, — If it is 
admitted that the plaintiff purchased immoveable 
j)roperty at a Court sale, he can recover without 
l)ro(j|ucing the certificate of sale. Sadaoofa Ed- 
intaba Maba Desika Swamiab V, Jamuna Bhai 
Ammal . . . I. li. B., 5 Mad., 54 

127. Evidence of title of pur- 

chaser. — Sale of immoveable property, — Confirma^ 
tion of The order confirming a sale of im- 

moveable property in execution 01 a decree is 
suflicient to pass the title in the property to the 
purchaser, and its production is sufficient evidence 
of the purchaser's title. The production of the 
sale certificate is not essential. Doorga Narain 
Sen V. Raney Madhuh Mozoomdar, I. L, R,, 7 Calc,, 
199, followed. Tab A Pbasad Mytee v. Nund 
Kishobe Qibi 

[I. L. B., 9 Calc., 842 : 12 C. L. B., 

128. Completion of title of pur- 

chaser.— Payment of purchase-money and co»- 
firmation of sale, — Civil Procedure Code, s. 316 . — 
Under section 316 of the Civil Procedure Code (Act 
X of 1877), the title of a purchaser at a Court sale 
becomes complete upon his payment of the purchase- 
money and confirmation of the sale by the Coui*t. 
When the sale is admitted, production of a certificate 
is not necessary to entitle the purchaser to maintain 
a suit. Padu Malhari v. Rakhmai, 10 Bom,, 433 ; 
Lalbhai Lakhmidas v. Naval Mir Xamaludin 
Husen, 12 Bom.,247 ; und Harkisandas RarandasY, 
Rat Ichha, I, L, R,, 4 Bom,, 155, distinguished. 
Naigab Timapa V* Bhaskab Paeutaya 

[I.L.B.,10Bom.,444 

129. Sale in execu* 

tion of decree of Revenue Court, — Delivery of 
possess%on,--^Aot XVIII of 1873 (N,-JV- P, Rent 
Act), s, 76,^ Act XII of 1881 (N.-JV, P, Rent 
Act), s, 172, — Property sold in execution of a decree 
of a Revenue Court vests in the purchaser on 
completion of the sale and payment of the full 
price. In order to perfect his title, it is not necessaiy 
that he should oht^n a sale certificate or should he 
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8AX1IS m EXECiJTioir OF ofcbstcs— 

continued, 

11. PURCHASERS, TITLE OY^oontinued, 

(b) Cbbtifioates of SAL^-^ontinued. 

Completiou of title of purchaser — oonti- 
nucd, 

put into possession by the Collector. Seld, there* 
fore, that a suit by a purchaser at a sale in execution 
of a decree of a Revenue Court for possession of the 
property was maintainable, although his sale certl- 
iicate might be an invalid document and the Collec- 
tor had not puw him into possession. Mttzaffab 
Hubaik V, Ali Husain . I. X«. B., 5 AIL, 297 

180. Purchaser at 

execution sale. — Suit for possession of property , — 
Proof of title,-^Act VIII of 1859 » ss. 257 » 259.-- 
Held that it was not incumbent on a purchaser 
at an execution sale under Act VIII of 1859, 
which was confirmed in his favour under that 
Act, when suing for possession of the property, to 
produce a sale certificate, but it was competent for 
him to prove his purchase aliunde. The confirma- 
tion of the sale in his favour was primd facie evi- 
dence of his title to the property, and was sufficient 
to pass such title to him, of which a certificate, if 
afterwards obtained by him. would merely be evi- 
dence that the property had so passed. Hoorga 
Narain Sen v, Paney Madhub Mozoomdar^ I. L. 

7 Calc.t 199, referred to. Jagan Nath v. Baldbo 

[I. L. B., 6 AH, 806 

Kaleb Dass Nboqee v. Hub Nath Rot Chow- 

. W. B., 1864, 278 

131. Purchasers at | 

successive execution sales. — Purchaser at second 
sale obtaining certificate of sale and possession of 
property prior to grant of certificate to purchaser 
at first sale, — Priorities. — On the 9th December 
1876 the plaintiff purchased a house at an auction 
sale in execution of a decree against the owner, 
one S. The sale was confirmed on the 9th Janu- 
ary 1877, but the certificate of sale was not ibsuckI 
until the IGlh June 1880. On the 20th January 
1880 the defendant purchased the same house at 
a sale in execution of a money-decree against S. 
That sale was confirmed on the 28th Februai^ 
1880, and a certificate was issued on 20th March 
1880. The defendant got possession from the judg- 
ment-debtor in April 1880. The plaintiff now suSl 
for possession. It w^as contended for the defend- 
ant that, having completed his title under the auction 
sale and obtained x>os8e88lon before the plaintiff 
had taken out his certificate, he had acquired a 
better title than the plaintiff. Held that ’ the plain- 
tiff was entitled to recover. By his prior purchase he 
had obtained an equitable Interest in the property, 
although he had not obtained a sale certificate. The 
defendant therefore purchased subject to the plain- 
tiff* 8 equitable interest ^ and that title having subse- 
quently been perfect^ by the issue of the certificate, 
the plaintiffs were in a position to sue for posses- 
sion. Ybshwant Babubay r. OoviND Shaneab 
[I.X.. B., 10 Bom., 463 


SAliB m 3SXFCTTTI017 OF BFCBXQB-* 

continued, 

11. PURCHASERS. TITLE QY-^eonUnued, 

(5) Cebtificates of Saxe — continued, 

182. Period from wRicB title 

of puroliaBer dates. — Date of sale. — Date of con- 
formation of eale. — The title of a purchaser at a 
judicial sale which has been confirmed and been 
made absolute relates back to, and takes effect from, 
the date of the sale, and does not commence only on 
the date of the confirmation of the sale. LucH- 
iiiN Nath o, Maharaja of Vizianaobam 

[7Tr.W.,810 

183. Confirmation 

of eale, — Liability of purchaser for Ctovernment reve- 
nue.— I lYio defendant became a purchaser at an exe- 
cution sale of a share of certain property, of which 
the plaintiff held another share partly as zemindar 
and partly as putnidar. The sale took place in Sep- 
tember 1872, but the defendant did not obtain pos- 
session until confirmation of the sale in May 
1873. Between the date of the. sale and the con- 
firmation a considerable sum became due for Gov- 
ornment revenue on the whole property, and to pre- 
vent its being sold the plaintiff paid the whole of 
the revenue due. In a suit to recover the proportion 
duo in respect of the share purchased by the defend- 
ant, — Held that, on confirmation of the sale, the 
share purchased by the defendant must be considered 
to have vested in her from the date of tho sale ; and, 
therefore, she was liable for the amount of Govern- 
ment revenue in respect of her share which became 
due between the date of the sale and its confirmation. 
BhYBUB ChUKDEB BuNDOPADHYA V. SOUDAHINI 

Dabbb . . . . 1. li. B., 2 Calc., 141 

184. Application for 

possession. — Period from which right to apply 
accrues. — Civil Procedure Code, 1859, ss. 263, 264, 
—‘Civil Procedure Code, 1877, ss.318, 319. — A. ob- 
tained a money-decree against B. on the 26th Janu- 
ary 1872, in execution of which property belonging 
to B, was sold on tho 9th of September 1874, A, 
himself becoming the purchaser. Tho sale was con- 
firmed on the 9th of October 1874, but the certifi- 
cate of sale was not issued till the 23rd of January 

1878. A. applied for possession on the 2nd of April 

1879. Held that the right to apply for possession 
contemplated in sections 268 and 264 of the Civil 
Procedure Code (Act Vlll) of 1869 (corresponding 
with sections 318 and 319 of the Civil Procedure 
Code (Act X) of 1877) accrued on the date the certi- 
ficate of sale was issued, and not on that on which the 
sale was confirmed ; and that, therefore, tho period 
of limitation against the purchaser counted from the 
former date. Basafa v, Mabya 

£1. Xi. B., 3 Botb., 488 

12. DISTRIBUTION OP SALE- PROCEEDS. 

186. Civil Procedure Code, 

1882, b. 296 (1669, as. 270, Effect of, on 

rights by contracts,— Object of procedure under 
those sections. — The purport of sections 270 apd 
271 of Act Vlll of 1^9 (with which section 295 of 
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SAIiE m EXJQCUTIOK OF DECREE- 

continued, 

12 , DISTRIBUTION OF SALE-PROCEEDS 

— continued. 

Civil Prooedure Code, 1882, s. 295 (1859, 
88. 270, 271) — continued. 

Act X of 1877 corresponds) was not to alter or limit 
the rights of parties arising out of a contract, hut 
simply to determine questions between rival decree- 
holders standing on the same footing, and in respect 
of whom there is no nile for otherwise determining 
the mode in which proceeds of ])roj)erty sold in exe- 
cution shall be distributed. Hasoon Abha BsatTM 
n, Jawaboonnisba Satooda K hand an 

R., 4 Calc., 29 

Rajchundbb Shaha V. Hue Moiiun Rot 

[22 W. R., 98 

(1869, 8. 270).-~j 

J^orty not sold in execution of decree, — .Section 270 
of the Civil Procedure Code did not apply to a case 
in which property has not been sold in execution of 
a decree. Bishbn Chundbb Suema Chowdhex «. 
Mun Mohineb Dabee . . 8 W. R., 501 

Balaji Ramohandea V , Gajanan Babaji 

[11 Bom., 169 

187. — Imperfect attach^ 

ment of immoveable property. — Private alienation 
after such attachment, — Civil Procedure Code, ss, 
274, 276, 8oh, IV, Ho. 141. — A judgment-debtor 
whoso property hud been attached in execution of a 
money-decree, sold the property, and out of the price, 
paid into Court the amount of the decree, and prayed 
that the attachment might he removed. Wlule the 
attachment was subsisting, and prior to the sale, the 
holders of other money-decrees against the same 
judgment-debtor preferred applications purporting 
to he made under section 296 of the Civil Procedure 
Code, and praying that the proceeds of the sale of 
the property might be rateably divided between 
themselves and the attaching creditor. The Court 
refused to remove the attachment until these credit- 
ors had been paid. It was found that the sale by the 
judgment-debtor was a bond fide transaction, entered 
into for valualdo consideration. Meld that, inas- 
much as’no order for attachment of the property was 
passed in favour of the decree-holders in the manner 
provided by section 274 of the Civil Procedure Code, 
their claims were not entitled to the protection con- 
ferred by section 276 against private alienations of 
property under attachment j that these claims were 
not cniorceable under the attachment which was 
made ; that the sale by the judgment-debtor was 
valid j and that execution of the decrees could not 
take place. Al8o, p<fr Mahmoob, J.-— While section 
296 of the Code gives a special right to judgment- 
creditors as distinguished from simple creditors, 
it is au essential condition precedent to the exorcise 
of that right that there should l)e a sale in execution, 
and that its result should appear iu assets realised 
by the sale ; and therefore, until the sale takes place, 
no such right can bo enforced. Sishen Chunder 
Surma Chowdhryy. Mun Mohinee Dabee, 8 W, M,, 
601 , referred to. GAEaA Din v . Kushaui 

[I.L.R.,7 AU„702 


SALE IE EXECUTIOE OF DECREE— 

continued. 

12. DISTRIBUTION OP SALE-PROCEEDS 
— continued. 

Civil Procedure Code, 1882, 8. 295 (1859, 
8. 270) — continued. 

133 , 1 1 - Rateable distrihu* 

iion. — Assets realised ** by sale or otherwise .** — 
The words of section 295 of the Code of Civil Pro- 
cedure, " assets realised by sale or otherwise iu exe- 
cution of a decree,” provide only for a case where, by 
the process of the Court in execution of a decree, 
property has become available for distribution 
amongst judgment-creditors. The words “ by sale or 
otherwise” should be construed as meaning by sale 
or by other process of execution provided for by the 
Civil Procedure Code. Sew Bto Bogla v. 


139. ** Assets** — Moneys 

paid into Court by sale or otherwise in execution of 
a decree are assets from the moment of their pay- 
ment into Court, and arc available, under section 
295 of the Code of Civil Procedure (Act X of 1877), 
for rateable distribution only amongst decree-holders 
who have applied for execution prior to that time. 
ViSVANATH MAHKSHVAE V. ViEOHAND PANAOHAND 

[I. Jj, R., 6 Bom., 16 

140 ^ 1 Money paid by 

debtor under arrest in satisfaction of decree. — As- 
Money paid by a judgment-debtor under ar- 
rest, in satisfaction of the decree against him, are 
not assets realised by sale or otherwise, under sec- 
tion 295 of the Civil I^ocedure Code (Act X of 1877). 
Section 296 of the Civil Procedure Code (Act X of 
1877) must be read as if the words “from the 
property of the judgment-debtor ” were inserted after 
the word “realised.” Puebhotamdass Teibho- 
VANDASS V. Mahanant Sueajbhauthi Habi- 
BEAETHi . . . 1. D. R., 6 Bom., 588 

141. Execution of decree, 

— Attachment of property, — Payment into Court of 
money due under decree —Assets realised by sale or 
otherwise. — O. and C. held decrees against B., and 
took out execution of them and the judgment-debtor’s 
property was attached, hut no sale took place. The 
judgment-debtors paid into Court the sum of Bl,200 
on account of Q*s decree. Meld that Q, was 
entitled to the sum of Rl,200 paid into Court by 
the judgment-debtor, and it could not bo regarded as 
assets realised by sale or otherwise in execution of a 
decree, so as to he rateably divisible between the 
decree-holders under section 295 of the Civil Pro- 
cedure Code, inasmuch as it could not he said that 
there was a realisation from the property of the 
judgment-debtor. Gopal Dai v. Chunni Lall 

[I. D. R., 8 All., 67 

142, — JRiyht of rival 

decree-holder to show decree of another is barred,— > 
Where property has been attached in execution of 
decree, it is comjwtent to a rival decree-holder to 
show that the attachment should not issue, as the 
decivc under which it issued was barred by lapse . of 
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8AUB IN KOiCUTlON OF DBCBKS- 

continued^ 

12. DISTRIBUTION OF SALE-PROCEEDS 
-^continued* 

Civil Prooedure Code, 1882, 8. 286 (1869, 
8. ^lO^-^continued, 

time ; and the Court, if satisfied that the decree is so 
barred, is competent to see that the decree-holder 
who took out execution does not share in the distri- 
bution of the sale-proceeds. Kabha Qobind Shah 
«. OozBEB . . . . 16 W. B., 219 

14S. Cour/ to adjudicate 

on conjlicting claims , — The Court having jurisdiction 
to adjudicate the conflicting claims of attaching 
creditors is the Court in which the attached money is 
deposited. Wooma Moybb Bobmonya t>. Ham 
Buysh Chbtlangeb . . .16 W. R., 11 

144. Decree of Small 

Cause Court, — Judge sitting as Small Cause Court 
and as Subordinate Judge,— The Judge of a Court 
of Small Causes sitting in the exercise of his powers 
as a Subordinate Judge is not one and the same 
Court but two different Courts. Held, therefore, 
that the holder of a decree made by the .ludge of a 
Small Cause Court in the capacity of Subordinate 
Judge, who had applied to such Judge acting In that 
capacity for execution of his decree, was not thereby 
entitled to share rateably, under section 295 of Act X 
of 1877, assets subsequently realised by sale in exe- 
cution of a decree made by such Judge in the 
capacity of Judge of such Small Cause Court. Hi- 
malaya Bank v. Hubst . I. L. B,, 8 All., 710 

145. Decree passed by 

Subordinate Judge. — Decree by same Court in 
exercise of its Small Cause jurisdiction, — Rateable 
distribution of assets, — Certain moveable property 
was at first attached in execution of a money -decree 
passed by a Subordinate Judge in his Small Cause 
jurisdiction, of which a part was afterwards sold. 
In execution of a money-decree passed by the 
same Subordinate Judge in his ordinary jurisdiction 
the remaining property was attached an<l sold. Prior 
to the date of this sale the applicant applied for 
execution of a money-decree passed in his favour hy 
the same Subordinate .Tudge in his Small Cause juris- 
diction, and prayed for rateable distribution of the pro- 
ceeds along with other decree-holders. Held that 
the application must be allowed. Although a Sub- 
ordinate Judge invested under Act XIV of 18G9, 
section 28, with Small Cause powers acquires the 
jurisdiction of two Courts, he does not become the 
Judge of two Courts, but remains the Judge of a 
Subordinate Court. Malhabi v, Nabso Kbibhna 

[I. li. B., 9 Bom., 174 

X46. Rateable distribu- 

tion of assets,^Transfer of application for execu- 
tion, — Where property attached in execution of a 
decree of a Munsif's Court is, or becomes, subject to 
an attachment issued from a Subordinate Judge’s 
Court, the holder of the decree in the Munsif’s Court, 
in order to share rateably in the assets under section 
295 of the Code of Civil Procedure, must apply 
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to the District Court to transfer his application to 
the Subordinate Court. Qopeenath Aeharjee v, Aoh- 
eha Bihee, I. h. R,,l Cale,,5o3 ; and Jet ha Madhavji 
V. NajeralH Abhramji, I, L. R., i Bom,, 472, ap- 
proved. MuTTALAQIBI V, MtTTTAYYAB 

[1. Is, B., 6 Mad., 367 

147. Attachment by more 

than one judgment^creditor of property of judg- 
ment-debtor in Court, — Priority. — Civil Procedure 
Code {Act X of 1877), s, 272, — In execution of 
a decree of a Munsif’s Court, the plaintiff attached 
certain money, the procfieds of decrees which her 
judgment- debtor had obtained against third parties, 
thou lying in a Small Cause Court to her credit, and 
subsequently obtained an order from the Munslf 
directing the same to bo paid to her in satisfaction of 
her decree, which order was duly communicated to 
the Small Cause Court Judge. Subsequently the 
defendant, who held another decree against the same 
judgment-debtor, attached the same salc-procoeds. 
The Small Cause Court Judge then proceeded, under 
section 272 of the Civil Procedure Code, to inquire 
whether the plaintiff was entitled to any priority 
over the second attaching creditor, and having de- 
cided that question In the negative, divided the sale- 
proceeds rateably between them. In a suit brought by 
the plaintiff, under the above circumstances, to re- 
cover from the defendant the portion of the sale-pro- 
ceeds so paid to him, — Held that section 295 of the 
Civil Procedure Code had no application, inasmuch as 
the plaintiff had not applied to the Small Cause Court 
Judge to execute her decree, and it had never been 
transferred to that Court for execution ; and that the 
proviso in section 2725 is merely intended to mean 
that any question of title or priority is to be deter- 
mined by the Court in which or in whose custody the 
property is, and not by the Court which made the 
order of atta(diment. Held also that, previous to 
the order by the Miinsif directing the iJaymcnt to be 
made to the plaintiff, tlie Small Cause Court Judge 
would have had jurisdiction to deal with the question 
ho had tried ; but ns that order was made prior to the 
attachment by the defendant, the judgment-debtor 
had no interest in the money which could bo so 
attached, the effect of that order being to vest the 
property in the money in the plaintiff, and to take it 
out of the disposal of the Small Cause Court Judge; 
and consequently the order for distribution was 
wrong, and the plaintiff was entitled to the decree- 
she sought. Queere, — Whether an order made by** 
a Court under section 272 was intended by the Legis- 
lature to be a final order. Gofee Naxh AcsabjB 
e. Achcha Bibbb 

LI. li. B., 7 Calc., 668: 9 C. la B., 396 

148. — Rateable distribu* 

tion of assets.^ Civil Procedure Code, 1877, s. 260» 
— Attachment of salary, — The salary of a karkun, 
who was employed in the second class Subordinate 

8hi 
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Judge’s Court of Anklesvar^ was attached, in execu- 
tion of a decree of the first class Subordinate 
Judge’s Court of Surat, by an order issued by the 
Surat Court, directing the Anklesvar Court to stop 
and remit every month a moiety of the said karkun’s 
salary to itself (the 8\irat Court), until satisfaction 
of the decree. While the decree of the Surat Court 
was thus in course of execution, another judgment- 
creditor of the karkun, who had obtained a decree in 
the Anklesvar Court, applied to it for a rateable dis- 
tribution of the moiety between himself and the 
Surat decree-holder, under section 295 of the Civil 
Procedure Code, Act X of 1877. Held that the 
application was not sustainable, inasmuch as the 
decree of the Surat Court was being executed by itself, 
and not by the Anklesvar Court, to which the order of 
attachment was sent as the head of a department, or 
as "the officer whose duty it was to disburse the 
salai^,” and not as a Court executing the decree 
of another Court, Keishnashankab Chandra- 
, , . I. li. B., 5 Boul, 198 

149. ■ Attachment. — Mate* 

able disinhution of assets . — Proceeds of sale under 
decrees of Small Cause Certain moveable 

property was attached in execution of decrees of the 
Small Cause Court at Ahmedabad. After the attach- 
ment, but before tlu^ sale of the attached property, 
other creditors of the same judgment-debtor obtained 
decrees against him in the Court of the Subordinate 
Judge at the same place, and applied to it for the 
atta^ment of the same property in execution of 
their decrees. The Subordinate Judge accordingly 
attached it by prohibitory orders issued to the Judge 
of the Small Cause Court. After the sale, the holders 
of the decrees obtained in the Subordinate Judge’s 
Courts claimed a rateable share iu the assets realised 
by the Small Cause Court, uuder section 295 of Act 
X of 1877. Meld that they were not entitled to any 
iharo in the assets until after satisfaction of the 
decrees of the Small Cause Court, JbxhA Ma- 
PHATJl O. NaJBBALU ABHSAHJI 

[1. Xb B„ 4 Bomn 472 

150. " " ■ ' Mateable distribution 

offsets. — JPreUminaries to right to share in appliea- 
tion for execution. — An application for execution 
must not only have been made before the assets come 
into the hands of the Court, but must also be on the 
Ale and undisposed of, to entitle a decree-holder under 
section 295 of the Code of Civil Procedure to share 
rateably in the assets realised by another decree- 
holder in execution of his detrree against the same 
judgment-debtor. Tibuohittambala Chetti v, 
Sbsuaytakgae • , 1. lb B., 4 Mad., 383 

151. Mateable distribution 

of assets^ Preliminaries to right to share in» — Prior 
^plication for execution requiring amendment . — 
The circumstance that the peUtiou of one of several 
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decree-holders in applying for execution requires 
amendment because of the list of property being in- 
complete, is no ground for declaring such application 
to bo superseded by a later application, made before 
the completion of the necessary amendment, by an- 
other co-decrec-holdcr for execution. Ahmed Chow- 
DHBT e. Khatoon . . , 7 C. Ij. B., 537 

162. Mateable distribution 

of assets, Preliminaries to right to share in, — Se- 
veral decree-holders executing various judgments, 
for the most part of very ancient date, against the 
estate of one M., were in contest in respect of the pro- 
ceeds of a Government promissory note, which had 
long been under attachment, but was eventually sold 
with accumulated interest for 1169,000, in accordance 
with an expression of the High Court’s opinion upon 
appeals presented by two of the decree-holders. 
Upon that opinion being made known, one of the 
decree-holders, K, K., made, as it were, a fresh attach- 
ment of the note, and applied for the sale of it; 
whereupon it was sold in the Court of the Subordinate 
Judge, who ordered payment in full to K. K. and two 
others {B. and S.), who were acting jointly in execu- 
tion, and the surplus to be rateably divided among 
the other execution-creditors. One of these then 
brought a suit to establish a preferential claim. 
Meld that K. K., who, as soon as it was ascertained’ 
that the fund might be so made use of, first applied 
for the sale of it, was the person who came uuder 
the Code of Civil Procedure, section 270, and was 
entitled to payment in full ; and that B. and 8. had 
been overpaid, and were liable to repay the surplus to 
the other decree-holders. Sribh Chundbb Sib- 
CAB Chowdhey e. Shib Nabain Pal. Shib 
Nabain Pal v. Koonjo Kamiebb Dabbb 

[22 W. B., 466 

163, — — Order as to proceeds 

on application of third party, — An order by a Prin- 
cipal Sadder Ameen made on the applictition of a 
tbiiii party, that certain sale-proceeds which he had 
already directed to be rateably distributed among 
certiiin decree-holders should he withheld from one of 
them, was hold to have been made without jurisdic- 
tion. Maharajah ob Bubdwah v. Hbbbalall 
Sbal 11 W. B., 54 

S. C. Iwr THE matter oe the petition op Dhibaj 
Mahtab Chand Bahadoob 

[2 B. L. B., A. C., 217 

154. ■■■■ " ". Mwal decree-holders, 

— Claimants under same dccrcs. —Section 270, Act 
VI ll of 1859, applied only to rival deoree-holdcrs 
claiming under different decrees, and not to persons 
claiming uuder the same decree, Abid Ah v. Muh- 
Noo Byas 2 Agra» 1^ 

155. * Separate sales in ex* 

eculion of decrees.— Application was made for execu- 
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tion of a decree for money against JZ., and also for exe- 
cution of a decree for money against JS, and another 
person jointly and severally. Certain immoveable 
property belonging to JR, was sold in execution of the 
first decree, the assets which were realised by such 
sale being sufiicient to satisfy the amounts of both 
decrees. Such property was then sold a second time 
in execution of the second decree. Jffeld, under these 
circumstances, that the second sale should be set 
aside, not being allowable with reference to the pro- 
visions of section 295 of Act X of 1877. Rati Kam 
V, Chisanji Lal . . 1. 1j. B., 3 AIL, 679 

156. — — Rateable diatrihu* 

tion of sale-proceeds, — Same judgment-debtor, — Sale 
t» execution of decree. — Execution proceedings , — 
Where a judgment-creditor has obtained a decree 
against two judgment-debtors, A. and R,, and in 
execution of tliat decree has attached and caused 
to be sold joint property lielonging to such judg- 
ment-debtors, another judgment-creditor holding a 
decree against A. alone, who has also applied for 
execution, is not entitled to claim under the pro- 
visions of section 295 of the Civil Procedure Code 
to share rateably in the sale-proceeds, the decree 
not being against the same judgment-debtor, and a 
Court having no power in execution jiroceedings 
to ascertain the respective shares of joint judg- 
ment-debtors. In Shumhhoo Nath Foddar v. Lucky- 
nath 2>ey, L L, 9 Calc.^ 929, it was not intended 
to lay down that a person who has obtained a decree 
for money against u single judgment-debtor is en- 
titled to come in and share rateably with a person 
who has obtained a decree against the same judg- 
ment-debtor and other persons. Dbboei Nukdijn 
8bn V, Habt . • . I. Ia. B., 12 Calc., 294 

167. — Decree-holders 

sharing rateably in sale-proceeds must be bond 
fide decree-holders, — The words ‘'decree-holders” 
or “ persons holding decrees for money against the 
same judgment-debtor ” in section 295 of the Code 
of Civil Procedure, signify bond fide decree-holders. 

A Court is bound, in cases falling within this section, 
to satisfy itself whether the claimants are bond fide 
decree-holders within the meaning of the section ; and i 
where it is unable to satisfy itself as to the honafides I 
of the claim, the Court should exclude such claimant 
from the distribution of assets. In be Sunpeb Bass 
[I. Ii. B., 11 Calc., 42 

163, ■ — Rateable distribution, 

^Creditor with joint decree, — Where property be- 
longing to A. has been attached under a decree, and 
other decree-holders than the attaching creditor have 
applied before realisation of assets to participate in the 
sale-proceeds, and amongst them a creditor who has 
obtained a decree against A, and B., such latter cre- 
ditor is entitled under section 296 of the Civil Pro- 
ebdure Code to share in the proceeds of the sale 
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of A,*8 property. Shumbhoo Nath Pobbab f*. 
LuokynathDbx . . I.I..B.,9Calc.,920 

169. ^ "" Sale-proceeds. — 

Competing decree-holders. — Purchase by permission 
of Court. — Where there are comjKiting decree-hold- 
ers, who have applied for execution of their decrees, 
section 294 of the Civil Procedure Code (Act X of 
1H77) must be taken as subject to the provisions of 
section 295, so that the decree-holder, who has been 
permitted under the former section to purchase the 
property in execution of his own decree, must share 
tho proceeds of the sale rateably with such competing 
decree-holders, and will not be allowed to set off the 
purchase-money against the amount due to him on 
his decree. Subinivas v, Radhabai 

[I. Ii. B., 6 Bom., 670 

160. Rateable distribution, 

-—Decree-holder for unascertained mesne profits who 
has applied for execution^ Right of.—Chil Fro* 
cedure Code, 1882, s, 294. — The holder of a decree 
for unascertained mesne profits wh(» has applied to 
the Court to ascertain the amount thereof and to 
attach immoveable property under section 256 of the 
Code of Civil Procedure comes within tho purview of 
section 295, and is entitled to share rateably with 
the attaching creditor in the assets realised. Sec- 
tion 294 must he rood with section 295, and to gi\«e 
effect to both sections the receipt to be given by the 
decree-holder, who has obtained leave to bid from 
the Court and has purchased tho property sold, can 
only be accepted for so much of the judgment-debt 
as the assets applicable to its discharge may suf^ce 
to satisfy. Vibabagava Atyangae a. Vabapa 
Ayyangab . . I. L. B., 6 Mad., 128 

161. ’ - — Sale in execution for 

creditor who has not attached. — Where the sale-pro- 
ceeds of a portion of several parcels of property are 
sufficient to satisfy the decree of a judgment-creditor 
who has attached the property, another judgment- 
creditor, although he has not attached tlie property, 
is still entitled to have the remainder of the pro- 
perty sold to satisfy his decree under the provision# 
of section 295 of tlie Civil Procedure Code. Hbgh 
Lall Poobbb V, Shib Pbbshap Madi 

[I. li. B., 7 Calc., 84 

S. C. Mbgh Lal Foobbe v, Mohamubp Bxt'ft 
Jha . . . . 8 C. Ii. B., 869 

162. ■ — Rateable distribution, 

— Civil Procedure Code, 1882, s. 266 , — One C. 
obtained a decree against L. and JIf. for rent due 
from them, and, in execution thereof, applied for the 
attachment and sale of two bouses, with their com- 
{)ouDds and the ground underneath them (in respect 
of vehich property the said rent had fallen due), 
belonging, respeijtively, one to each of his judgment- 
debtors. The properties were accordingly sold on 



( 5425 ) 


DIGEST OF CASES. 


( 5426 ) 


SALE m EXECUTION 07 BEOBEN- 

continued, 

12, DISTRIBUTION OF SALE PROCEEDS 
^continued. 

Civil Prooedizre Code, 1882, a. 295 (1859» 
a. 270) — continued, 

the 23rd July 1879, and the aale procoede handed 
over to C, In the meantime, on the 18th February 
1879, D., a jndgmont^creditor of M, under a money- 
Aecroe, applied for the attachment and Bale of the 
same immoveable property (excepting the houses) of 
his judgment-debtor which had been previously 
attached under C*9 decree for rent. On the realisa- 
tion of the sale-proceeds, D. applied, under sec^tion 
295 of Act X of 1877, for a rateable proportion of 
the assets realised by the sale of M's property in exe- 
cution of C*s decree. Held that U. was not en- 
titled to such rateable proportion of the assets. Ma- 
KIELALL 9. LaKHA MANSING 

[I. L. B., 4 Bom., 429 

163. — Pauper suit. — Cicil 

Procedure Code, s, 809, — Prerogative of the 

Crown, — With a view to rtujover the amount of 
court fees which J, would have had to pay had he not 
been permitted to bring a suit as a pauper, the Gov- 
ernment caused certain property belonging to B., the 
defendant in such suit, who had been ordered by the 
decree in such suit to jiay such amount, to bo attach- 
ed. 'Phis property was siibsetiuently attached by the 
holder of a decree against B, which declared a lien 
on the property created by a bond. The property 
was sold in the execution oi this decree. Held that 
the Government was entitled to be paid first out of 
the proceeds of such sale the amount of court fees 
«r. would have liad to pay had he not been allowed 
to sue as a pauper, the principle that Government 
takes precedence of all other creditors not being 
liable to an exception in the case of lien-holders. 
The decision in Oanpat Putaya v. Collector of 
Kanara, I. L. M., 1 Bom.^ 7, applie<l in this case. 
OoLLKOTOU ov Mouapabad V. Muhammad I) aim 
Khak .... I. L. B., 2 AIL, 196 

104. (1869, 8. 271).~jPro. 

perfy sold subject to mortgage , — The proviso of 
section 271 of Act VIII of 1859 was intended to apply 
to a case where the property is actually sold subject 
to a mortgage, and where the transaction is such 
that the pundmsor is buying only the equity of re- 
demption ; it did not apply to a case where there is 
merely the right by law in the mortgagee to enforce 
his mortgage against the purchaser. Faebbb Bux 
9. Chuttpephaubb Chowphey 

[12 B. L. B., 613, note : 14 W. B., 209 

Fptbh Ali alias Nakna Mb ah e. Obboobt 

[6 W. B., Mia., 18 

Joy Chpkpbb Ghosb v . Ram Nabain Popdab 

[21W.B.,43 

See PuBMXSSPBBB Dosses u. Nobih Chunpbb 
Tabpb , , . 24 W. B., 306 

166. — ' ' Bight of mortgagee 

who has oltained moneg^decree to share in surplus 
proceeds^ — Where a mortgagee suing upon his bond 
abtaUu a money-decree without any declaration of 
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lien, he is in tbe same position as if be bad not taken 
any mortgage at all ; and in taking out execution his 
claim to a rateable distribution of surplus sale-pro- 
ceeds of attached property is founded upon section 
271 of the Civil Procedure Code, 1859. Rapha 
Kant Roy v . Sapayut Mabombp Khan 

[21 W. B,, 86 

166. Bight of mortgagee 

to take residue of sale^proceeds and retain his lien 
as morigagt'e. — Plaintiff in a suit on an instalment- 
bond on which be had obtained a money-decree 
having asked for and obtained tbe residue of the sale- 
proceeds after all the judgment-creditors had been 
fully satisfied, was held not to have abandoned his 
right as mortgagee. Bolaebb Lal o. Chowdhry 
Bunosbe Sinoh ... 7 W. B., 309 

167. Execution of decree, 

-^Attachment by mortgagee, — Surplus proceeds , — 
Pending a suit against A, and N, upon a bill of ex- 
change, A. deposited with the plaintiff, as security 
for the amount due upon the bill, the title-deeds of 
property belonging jointly to N, and himself. The 
plaintiff subsequently got a decree for the amount 
due upon the bill. Thereafter one 8., in execution 
of a decree against A, and N., attached certain pro- 
perty of theirs, including the mortgaged property, 
and caused it to be sold ; and the surplus sale -pro- 
ceeds, after satisfaction of S' s decree, wore paid into 
Court to the credit of Ms suit. Intermediately 
between this attachment and sale, the plaintiff also 
attached under his decree on the bill of exchange 
the mortgaged and other property of A, and H,, and 
after the plaintiff’s attachment N, ratified the e(][uit- 
ahle mortgage made by A, The sale under 8,*8 
attachment having taken place, the plaintiff sued A, 
and N, and the purchasers at such sale of the mort- 
gaged property for foreclosure or sale thereof, and 
obtained a decree declaring that he liad a good equit- 
able mortgage of A's share in the joint property, 
and for an account and sale in default of payment ; 
and the plaintiff subsequently, on 26th May 1878, 
got an order under his decree upon the bill of ex- 
change for payment to him of the surplus sale-pro- 
ceeds lodged in Court to the credit of S,'s suit, and 
for sale of certain of the properties, other than the 
mortgaged property, which lie had attached. Under 
this order the money was paid out to the plaintiff, 
and the properties were advertised, for sale. Mao- 
PHEB80N, J,, having, on an application by A„ set 
aside this order, and directed that the plaintiff should 
refund into Court the money paid out to him, and 
that the sale should be stayed, the Court on appeal 
refused to set aside the order of the 26th May, hut 
made the plaintiff undertake to pay into Court the 
mortgage-money with interest if the same should be 
received by him from the defendants in the mort- 
gage-suit. Bane ob Bbngax* o. Nunbolall Doss 

[12 B.L,B.,509 
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168. — — Satisfaction of 

mortgagedien out of surplus proceeds, — Wlicro 
seven different properties lielonging to tbe same 
mortgagor had been hypothecated to three difi'ercnt 
persons, and all of them sued upon their bonds and 
obtained decrees which were followed by simultane- 
ous sales in execution, — Reid that, as all the proper- 
ties w'ere sold at tbe instance of all the mortgagees 
for the satisfaction of their decrees, and therefore of 
their respective mortgage-liens, and the decrees of 
the mortgagees should bo satisfied out of the entire 
sale- proceeds in the order in which the lions on 
the properties had been created. Gopkk Sing v. 
Kibha Lall . . 26 W. K., 187 

169. — ' ' Provisoes. — Lis pen- 

dens, — Sale subject to mortgage . — Where two mort- 
gagees, in execution of their several decrees, attached 
the same property, of which a moiety without further 
specification was respectively mortgaged to each of 
them, and subsequent to the attachments the proper- 
ty was sold in execution of one of the decrees, — Reid 
that, notwithstanding the whole interest of the mort- 
gagor was intended to be sold, the purchaser took one 
of the moieties subject to the lien of the unsatisfied 
mortgagee, and that omission or neglect on the part 
of the Court executing the decree to give specific 
direc.tion as provided by clause {b) of section 295 of 
the Civil Procedure Code did not prejudice the rights 
of the unsatisfied mortgagee or discharge his incum- 
brance. .Tanoky Bullubh Sen v, Johibuddin 
Mahomed Abu Aw Sohbb Chowdhby 

[I. li. R., 10 Calc., 667 

170. Mortgage, — Allow- 

ance of set-off of purchase-money against amount of 
decree, — Suit for share ojt sale-proceeds. Principle 
of distrihution,^\ii execution of a decree against M, 
the plaintiff attached and advertised for sale certain 
property in mouzali A. At that time there were pend- 
ing proceedings in execution of two other decrees ob- 
tained against M, by tbe first and second defendants 
respectively. These two decrees wore obtained on a 
bond executed by M., by which an 8 annas share of 
mouzah A. was hypothecated as collateral security ; 
and in execution of these decrees the defendants 
brought to sale, and themselves purchased, not an 
8 annas share only, but the whole of mouzah A., and 
were allowed by the Court to set off the purchase- 
money against the amounts due to them under their 
decrees. At the same time the plaintiff's execution 
case was struck off on 30th June 1880. In a suit 
brought by the plaintiff under section 295 of the Civil 
Procedure Code for his share of the sale-procoeds of 
mouzah A., lu which the defendants|con tended that a 
set-off having been allowed to the defendants, the 
plaintiff was not entitled to any rateable distribution ; 
and that if any rateable distribution were allowed, 
they were entitled to have an allowance made in re- 
spect of a mortgage which the plaintiff held in a 2 j 
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annas share of mouzah A., which they had paid off 
subsequently to the transactions now in question 
Reid that the fact of the set-off being allowtid in 
exercise of the power given in section 294 of the Code, 
instead of actual payment into Court, did not alter 
the substantial nature of the transaction, so as to ren- 
der the purchase -money less applicable to the satis- 
faction of the debts of other attaching creditors. 
Reid, further, that the defendants were not entitled 
to deduct the sum paid by them to clear off the plain- 
tiff's mortgage from the amount of tbe purchase- 
money before the Court could determine the amount 
rateably distributable among the parties concerned. 
Queere, — Whether they were even entitled to reckon 
the amount so paid as one of the claims in respect of 
which, with others, a rateable distribution should lie 
made. Taponidi Uobdanund Bhabati v. Mathuea 
Lall Bhagat . I. Ii. R., 12 Calo., 499 

171 ^ ' ' I.- Decree for money. ^ 

Causes of action, — Mortgage-decree, — Mortgagee 
purchasing under his own decree, Execution <f de* 
cree bg. — The cause of action given by the last para- 
graph'but one of section 295 of the Civil Procedure 
Code does not arise until the money has been mstually 
paid ovei’ to tbe person who is alleged not to bo en- 
titled to receive the same, and a suit brought by a 
person claiming to be entitled to bo paid a share of 
sale prockseds under that section, and to recover the 
same from another to whom such sale-proceeds have 
been ordered to be paid, if brought before they have 
boon actually paid to such other person, is premature 
and should bo dismissed. Every decree, by virtue of 
which money is payable, is to that extent a “decree 
for money " within the meaning of that terra as used 
in section 295, even though other relief may be grant- 
ed by the decree ; and the holder of such decree is en- 
titled to claim rateable distribution of salo-procoods 
with holders of decrees for money only under that sec- 
tion. There is nothing in section 295 which takes 
away the right from a mortgagee who has obtained a 
decree upon his mortgage to proceed against the pro- 
perty of his mortgagor other than that subject to his 
mortgage. Thus the holder of a mortgage-decree 
whicli directs that the amount be realised from the 
mortgaged jiroperty and from the mortgagor person- 
ally, is entitled to claim rateable distribution under 
that section, and is not in the first instance bound to 
proceedagainst his mortgage security and exhaust that, 
A mortgagee who has obtained a dt^sree on his mort- 
gage is not restricted to proceedings in the first in- 
stance against his mortgage security before proceeding 
against other property of his mortgagor, but when ho 
sells any i>ortion of the property, the subject of his 
mortgage, and purchases it himself, he is bound, be- 
fore he can proceed further against the mortgagor or 
claim rateable distribution under section 295, to prove 
that there is still a balance due to him, and that the 
property sold and purchased by him realised a fair 
amount, — ^the mere fact of the property having been 
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sold at auction not being alone sufficient to prove its 
value, --and this ought to be inquired into most care- 
fully by the Court to which an application is made to 
further execute the decree or to slmre rateably under 
section 295. HiiBT v. Tabs PnASANva Mtjkhbbji 
tI.Ij.B.,nCalo., 718 

172. Mortgage, — Mrat 

and second mortgagees, — Sale of mortgaged pro- 
perty in execution of decree of second mortgagee , — 
Buit hy first mortgagee for re-sale of property in 
execution of his decree, — On the 22nd March 1878 the 
first mortgagee of certain property obtained a decree 
enforcing his mortgage. On the 26th March 1878 
the second mortgagee obtained a decree enforcing his 
mortgage. Both decrees were made by the same 
Court. On the 20th Juno 1878 the property was put 
up for sale in execution of the second mortgagee's 
decree. The first mortgagee subsequently brought a 
suit for a re-sale of the property in satisfaction of his 
decree. Held that this was the only course open to 
him, and he could not have enforced satisfaction of 
his decree in accordance with the provisions of sec- 
tion 295 of the CivU Procedure Code, inasmuch as 
the provisions of the first and second provisos to that 
section refer only to sales in execution of simple 
money-decrees, whereas the property in question had 
been sold in execution of a decree ordering its sale, 
and the provisions of the third proviso relate to 
subsequent and not prior incumbrances. Jaqat 
Nabazn Rai V, Dhukdhey Rai 

|1. Ii, R., 5 AIL, 566 

See Gve Sahai «. Ram Diaii . 7 IST, W., 91 

178. ' Mortgage, — Sale hy 

fi/rst mortgagee, — Arrears of rent, — Lien. — Claim hy 
puiene mortgagee on proceeds of sale. — Certain land 
was mortgaged to A, with possession to secure the 
repayment of a loan of R2,000 and interest. It was 
stipulated in the deed that the interest on the debt 
should be paid out of the profits, and the balance 
paid to the mortgagors. By an agreement subse- 
quently made it was arranged that the mortgagors 
imonld remain in possession and pay rent to A. A. 
obtained a decree for R2,000 and arimrs of rent and 
costs, and for the sale of the land in satisfaction 
of the amount decreed. The land was sold for 
112,855 in March 1881. In May 1881 B,, a puisne 
mortgagee, applied to the Court for payment to him 
of of this sum, alleging that A, was entitled 
only to R2,000 and R280 costs, but not to arrears of 
rent, in preference to his claim as second mortgagee. 
The claim of B. was rejected on the 27th May 1881 
and the whole amount paid out to A. In Februai^ 
1882 B, (who had filed a suit on the 23rd March 
1881) obtained a decree upon his mortgage. On the 
23rd May 1884 B, sued to recover R510 paid to A. 
on atM5ount of rent on the 27th May 1881. The 
lower Courts dismissed the suit on the grounds (1) 
that A, was entitled to treat the arrears of rent as 
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interest, and (2) that the suit was barred by limitation. 
Held on second appeal that B, was entitled to re- 
cover the sum claimed. Sitabama o. SuBBAMAinrA 

[I. I*. B., 9 Mad., 67 

X74, The meaning of sec- 

tion 295 of the Civil Procedure Code is that when 
immoveable property is sold in execution of decrees 
ordering its sale for the discharge of incumbrances, 
the sale-proceeds are to be applied in satisfaction of 
incumbrances according to their priority. Shahi 
Bam V. Sbib Lal . . 1. Xj. B.,,7 AIL, 878 

176, Execution of decree. 

— Payment out of proceeds before confirmation of 
sale. — Interest on purchase-money from date of sale 
to date of confirmation. — Civil Procedure Code, 
1882, ss, 284, 315, — Although there is no express 
provision in the Code laying down that a decree- 
holder may take out of Court the proceeds of an exe- 
cution sale before the date on which the sale is con- 
finned, yet section 315 of the Code implies that this 
may be done. The Court, however, under special cir- 
cumstances, may refuse to pay over to the decree- 
holder the purchase-money until the sale is confirmed, 
but in such case it should provide for due payment 
of interest on the money detained. Held that, under 
the special circumstances of this case, the decree- 
holder was not entitled to receive interest from his 
judgment-debtor from the date of the sale to the date 
on which the sale was confirmed. JoaENPBO Nath 
S iBOAB V. Gobieb Ghunbee Abbi 

[I. li. B„ 12 Calc., 252 

176. — Execution proceed- 

ings, — Bateahle distribution, — Application for fur- 
ther execution. — Notice, — Civil Procedure Code, 
1882, 8. 622. — A., and subsequently B., obtained de- 
crees against X, in execution of which the same land 
w^as attsched, and B. obtained an order for rateable 
distribution. Neither decree was satisfied. A. then 
applied for attachment of other property and the sale 
was fixed for 28th September. On 25th September 
B. filed a petition for further attachment under sec- 
tions 250, 274, and also a petition for rateable distri- 
bution under section 295 of the Code of Civil Proce- 
dure. The District Judge rejected the application 
for execution as being too late, and then the applica- 
tion under section 295, because no application for 
execution was pending. Held on appeal that the 
petition for execution was wrongly rejected, but that 
the High Court could not, under section 622 of the 
Code of Civil Procedure, revise the order rejecting 
the application under section 295 for rateable distri- 
bution. The proper remedy was by a suit. Vbh- 
XATABAXAK V. MAHAUKaAYYAK 

[L Is. B., 9 Mad., 508 

13. WRONGFUL SALES. 

177 , Wrongftd attachment In 

execution. — Attachment under warrant issued hy 
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Court, — A party is not liable to damages in respect 
of an attachment made under a warrant issued by a 
Court. Eaj Bvllfb Gofb v, Issak Crttvdeb Haj- 

BAH . . • . 7 W. B.» 856 

178. Wrongful attachment.— 

Liability ofdeeree-Jiolder and purchaser to refund to 
owner loss caused hy sale of property wrongly seised 
and sold,--lTL execution of a decree against a judg- 
ment-debtor, his right, title, and interest in an elephant 
was sold. In a suit by a third party against the de- 
cree-holder and the purchaser for recovery of the ele- 
phant or its value, on the ground that the elephant 
was his property, and not the property of the judg- 
ment-debtor, — Held that the decree-holder, as well 
as the purchaser, was liable to make good the loss 
caused by such sale. Kanai Fbasah Bose o. Hiba- 
OHAND Manu 

[6 B. I.. B., Ap., 71 : 14 W. R., 120 

See StTBJAN BiBEB V, SARIUTUXtA 

[8 B. L. B., A. a, 418 : 12 W. B., 829 

BAYNOB U. StTNOUEBB SlNGhH , 6 N, 211 

179, Goods wrongly sold in 

execution. — Suit by owner. — A person whoso goods 
are illegally sold under an execution does not lose his 
right to them although he may have claimed them 
unsuccessfully in the execution proceedings. He 
may follow them into the hands of the purchaser or 
of any other person, and sue for them or their value 
without reference to anything which has taken 
place in the execution proceedings. Shiboo Nabain 
SiNOH V. Muddek Ally. Natabab Nabdi v. Kali 
Dasb Pali 

£1. Li. R., 7 Calc., 608 : 9 C. L, B., 8 

100. Property of co-sharers 

wrongly seised and sold.— to recover 
shares, — Where, under colour of buying A*s rights 
and interests sold in execution, the purchaser usurps 
the shares of A*s partners, they need not sue to reverse 
the sale, but merely to recover their shares, nor are 
they bound to sue to establish their right as part 
owners of the land within the time allowed for 
actions to set aside sales in execution. Athtjboo- 
KI88A V, BnOHOOEATH BAKBBJEE 

[ W. B., 1864, 822 

Kabain Bbhuxta V, Collector or Min- 
KAPOBE . . . dW. B.,47 

— Co-sharerf Suit 

by. — Suit for damages for sale against decree-holder, 
— The defendant, in execution of a decree against A,, 
seized certain moveable property, which was claimed 
under secdon 246, Act VIII of 1859, hy B. B, was 
on investigation found to be part owner of the pro- 
perty. B*s claim was rejected and the sale took 
place, the property being made over to the purchaser, 
and the proceeds handed to the defendant in satisfac- 
tion of his decree. The sale proclamation declared 


BALE IN EZSCtmON OF DSOBHB— 

continued, 

13. WRONGFUL SALES 

Property of oo^aharers wrongly aeind 
and sold — continued. 

that the .ale eitendod only to the right, tiUe, and 
interest of the debtor A.^ but made no mention 

1 j * ®^**'’^* ^ B, for damages against 

the defendant occasioned by the loss of the property 
of which he was a joint owner,— HeZd the defendant 
was not liable. Tamizuddik Mulla s. Nyakut- 

OLIeA SiBEAB 

[6 B. Ifc B, Ap., 78, note : 11 W. B., 888 

lA INVALID SALES. 

(a) Death op Dbobbb-holdbb bhfobb Sale. 

102. siffeot of decree-holder’s 
death on validity of sale.— Civil Procedure Code, 
1877, ss, 865, 366. — Order confirming eale, — A judg- 
ment-debtor applied that an execution sale of pi-oporty 
belonging to him should bo set aside, as the decree- 
holder was dead when such sale took plac^e, and such 
sale was in consequence invalid. This application was 
disposed of by the Court executing the decree in the 
presence of the judgment-debtor and the purchaser. 
The Court held that the fact of such salo having taken 
place after the decree-holder’s death was no ground 
for setting it aside, and disallowed such application 
and made an order confirming such sale. Meld per 
Pbabson, J., that the application for execution of the 
decree abated on the death of the decree-holder, not 
having been prosecuted by his legal representative, 
and such salo was under the circumstances improper 
and invalid, and the order confirming it should be self 
aside. Per Spankib, J"., that such sale was not in- 
valid by reason of the decree-holder’s death before it 
took place. The order confirming it, however, was 
improper, and should be reversed, and the case should 
be remanded to be dealt with under the provisions of 
sections 305 and 360 of Act X of 1877, as the Court 
executing the decree should have proceeded under 
those sections. Per Oldfield, J., and STBAiaHT, J,, 
that the death of the decree-holder prior to such sale 
did not render it void. The provisions of sections 865 
and 366 of Act X of 1877 could not be adapted to 
execution proceedings. As such sale had ]^>en pub- 
lished and conducted according to law, it had proper- 
ly been confirmed. Dulabi e. Morak Siboh 

[L L. B., 8 AH., 768 

(b) Death of Jodoueht-debtob bbfobb Sale. 

103 . Effect of jiidgment-debtort 

death on vaUdlty of sale.— to mortgagee.---- 
Civil Procedure Code, 1882, ss, 284, 868,— The first 
mortgagee of certain immoveable property obtained a 
decree for the sale of the property, caused the pwv 
perty to be attached, and theq ceased to prosecute the 
execution proceedings. ’The second mortgagee then 
obtained a decree for sale of the property, caused it to 
be attached and put up for sale, and purchased it him- 
self, The first mortgagee then applied for sale, and 
the property was put up for sale and purchased 
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Effect of judgment-debtor’s death on va- ' 
lidity of sale — continued, 

him. After the order for this sale was made, and be- 
fore it took place, the judgment-debtor died, and the 
sale took place without his legal representatives being 
made parties to the execution proceedings. Per 
Obdeieli), J'., that the sale to the hrst mortgagee was 
not void because the judgment-debtor had died Wore 
it took place, and it took jdace without his legal re- 
presentatives being made parties to the execution 
proc-eedings, inasmuch as the provisions of section 
868 of the Civil Procedure Code were not applicable 
•to the case of the death of a judgment-debtor, and' 
there was nothing in section 234, even if that section 
is applicable to a case where the judgment-debtor 
dies while execution is proceeding and after sale of 
his property has been ordered, to imply that the sale 
is absolutely void if no legtil reprosentotive has been 
brought on the record. Pulari v. Mohan Singhs 1. Z. 
M., 8 AU.f 759 ; and Gulahdas v. LaJeshman Narhar, 

Z Z. jB., 3 Zorn., 221 1 referred to. Per Straight, J., 
that there was no legal obligation on the first mort- 
gagee to resort to the procedure of section 284 of the 
Civil Procedure Code, since the sale to the second 
mortgagee had passed to him the rights and interests 
of the judgmpnt-debtor, and the legal representatives 
of the judgment-debtor bad none of bis property in 
their bands j and there is no provision in the Code of 
Civil Procedure which required the first mortgagee 
to make the second mortgagee a party to the proceed- 
ings in execution of the former’s decree, and the 
latter could not have successfully objected to the sale 
in execution of that decree, and therefore that sale 
was not voided by the death of the judgment-debtor 
antecedent to its faking place. Stoweil v , A jirnniA 
Bath • . • . I. Lu R., 6 All.» 255 

(c) pRAlTD. 

184 , Application of 88.256,257, 

Civil Procedure Code, 1859 (1822, as. 811, 
812). — Application to set aside sale. — Sections 256 
and 257, Act Vlll of 1859, did not apply to a suit in 
which fraud is imputed vitiating the sale in toto. 
UmBIKA ChUEN CHTTOKEEBXJTTy «. DWARKA NATH 

Ghosb 8 W. R., 506 

VlEBIErOAPEA BIN BaSBINGAPPA V, SADASHI- 

VAPPA Appa Golkhani)! . 7 Bom., A. C., 74 

186. Application to aet aaide 

sale. — Irregular Up, ^Failure to prove fraud , — 
Civil Procedure Code^ 1859, e, 25$. — Whore the facts 
connected with an execution sale fell far short of 
estahUshing fraud, and merely amounted to irregula- 
rity resulting in detriment to the judgment-debtor, 
his remedy was held to lie in an application under 
section 266 of Act VIII of 1859 to set aside the sale. 
Gosxnh SiNoa V, Mhnno Ram Dobs 

[19 W. R,, 414 
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Application to set aside BeXe^coniinued, 

186. Civil Procedure 

Code, 1859, ss. 256, 257. — Suit to set aside sale after 

failure of application. — A plaintiff was not debarred 
by reason of the failure of an application under sec- 
tions 256 and 257, Act VIII of 1859, from suing to 
set aside a sale on the allegation of fraud in connec- 
tion with the irregularities first complained of, such 
fraud forming a distinct cause of action, Nund 
LatHi Doss v. Delawttb Ali . 11 W. R., 244 

Contra, Gobind Singh v. Mfnno Ram Doss 

[19 W. R., 414 

187. Suit to set aside sale. — 

Sufficiency of proof, — Irregularity, Proof of want 
of. — In a suit to set aside an execution sale on the 
ground of fraud, it is not sufficient for a Court to 
find that the mode of making the attachment and 
proclamation was according to law, but it is neces- 
sary to consider the surrounding circumstances. 
Choonee Sahoo V, Mitnnoo Lall 

[14 W. R„ 826 

188. — Mights of bond 

fide auction- purchasers, — ^Wheu no fraud has been 
alleged, a sale in execution cannot be set aside as 
regards the auction-purchaser, whether the order of 
Court under ■adiich it took place was legal or not. 
Even if the decree in execution of which the sale 
took place wore a collusive one, the rights of the 
auction-purchaser would not be affected if he was no 
party to the fraud, and there would be no ground for 
setting aside the sale. Mahomed Kuzulbash 
Khan v, Mahomed Shah . . 12 W, B., 48 

189. Suit for money 

secured by the mortgage of immoveable property 
situate partly in the family domains of the Maha- 
rajah of Benares, — Fraudulent representation by 
decree-holder.^ Sale of decree enforcing hypotheca- 
tion of immoveable property, — A suit was instituted in 
the Court of the Subordinate Judge of Benares for 
money secured by the mortgage of immoveable pro- 
perty situate within the limits of the district of 
Benares, and of immoveable property situate within 
the limits of the family domains of the Mahara jah of 
Benares. The Subordinate Judge bad not jurisdic- 
tion to proceed with this suit in so far as it related to 
the latter property, and bo was authorised to proceed 
with it, under the provisions of section 13 of Aet VIII 
of 1859, by the High Court in concurrence wdtb the 
Board of Revenue. He accordingly proceeded with the 
suit, and on the 18th November 1874 gave the plain- 
tiffs a decree for the recovery of the money claimed 
by the sale of the mortgaged property. With a view 
to bring the mortgaged property situate within the 
limits of the family domains of the Maliarajah of 
Benares to sale, this decree was sent for execution to 
the Subordinate Judge at Kondh, within whose juris- 
diction such property was situate ; and such property 
was sold in the execution of this decree on the 29th 
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Suit to set aside continued, 

August and the 4th September 1877. Subsequently I 
the defendants in the present suit, who held decrees 
for money against AT., one of the plaintiffs in the suit* 
above mentioned, applied to the Subordinate Judge 
of Benares for the attachment and sale of S*s inter- 
est in the decree above mentioned, falsely represent- 
ing that the sales in execution of that decree of the 
29th August and 4tli September 1877 had been set 
aside. Such interest was accordingly put up for sale 
on the 29th May 1878 at Benares by the Subor- 
dinate Judge of Benares, and was purchased by the 
plaintiffs in the present suit, who were induced to 
purchase by such false representation. The plaintiffs 
in the present suit claimed the avoidance of the sale 
of the 29th May 1878 and the refund of the 
purchase-money, on the ground that they were induced 
to purchase by such false representation, and on the 
ground that the sale of the interest of if. in the 
decree of the 18th November 1874, being of the 
nature of immoveable property situate within the 
limits of the family domains of the Maharajah of 
Benares, could not legally be sold at Benares % the 
Benares Court, Meld that such false representation 
must be held to constitute in law such fraud as 
vitiated the sale of the 29th May 1878. Also that 
the Benares Court acted ultra vires in selling at 
Benares an interest in immoveable property situate 
within the family domains of the Maharaja of Bena- 
res. lUaHu Nath Dos v, Kaekak Mal 

[I. L. R., 3 All., 668 

(d) Execution Pboobedings struck off. 

100. Effect on validity of sale. 

"^Beng, Meg. XX of 1795. — Title of purchaser . — 
Regulation XX of 1795 directed that when any 
Court of Civil Judicature should have occasion to 
sell lands in execution of a decree, it should transmit 
a copy thereof to the Board of Revenue, which was 
with all practicable dispatch to cause the lands to bo 
disposed of at the presidency, or in the district in 
which the lands were situated, as they might deem 
most advantageous to the proprietor. In 1843 a 
copy of a decree was transmitted for execution to the 
Board of Revenue in compliance with the Regula- 
tion, but no sale was then effected. Afterwards two 
other futile attempts to sell the lands under the 
decree w’ere made, and then the decree-holder sold 
the lands to a third party, upon whose application the 
decree was executed by the sale of the lands of the 
jndgmqnt-debtor under it by order of tlie Court, and 
without any further recourse to the Revenue l^ard. 
Previous to such sale the proceedings had been taken 
off the file, and the number of villages, owing to 
some inaccuracy, was differently stated in the later 
order, and the total sum was increased by adding the 
interest which had accrued due between the two 
orders. Meld that the purchaser at the sale acquired 
a good title; for it would he contrary to general 
principles, and a senseless addition to all the vexa- 
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tions of delay in the course of procedure, to hold that 
when for any reason, satisfactory or not, the execu- 
tion of a final decree in a suit fails or is sot aside, and 
the proceedings as regards that execution are taken 
off the file, the whole suit is discontinued thereby, 
and the further proceedings for the same purpose 
were to be considered as taken in a new suit. Nor 
was it true in any material sense that cither the pro- 
perties to be sold or the sums to be recovered were 
different ; and the principal object of the Regulation 
being the security of public revenues, that object had 
been fully answered by the communication to the 
Commissioner in 1843, and the proceedings which 
were taken by him upon it. MoHBSH NaraIN 
8ingh V. Kisunanund Misseb 

[Marsh., 682 : 2 Ind. Jur., O. S., 1 
9 Moore^s 1. A,, 824 
6 W. B., F, 0„ 7 

(e) Decrees afterwards rbtersbd. 

191, Title of pw*. 

chaser, — If a sale takes place in execution of a decree 
in force and valid at the time of sale, the property in 
the thing sold passes to the purchaser. Per N ORMAN, 
J. — If the decree or judgment be afterwards re- 
versed, the reversal does not affect the validity of 
the sale or the title of the purchaser. ChUnpbr 
Kant Surmah v. Bibsesub Surmah Chuokrr- 
BUTTY 7 W, B,. 312 

Ftazooddbbn Bhooya V. Shumsunnissa Bee- 
bee 12 W. B., 606 

Behabee Lall V. Rajah Ram 

[6 3Sr. W., 291 

192, — — — - — — Meversal of por- 

tion of decree relating to costs, — Sale in execution 
for costs. — A sale in execution of a decree for costs 
is not cancelled when that part of tlie decree which 
made the plaintiff answerable for the costs is set 
aside. Pbabeb Monek Dosseb ©. Collector of 
Bberbhoom .... 8W. B.,'300 

193, . — Sale made after 

order for postponement.--- Meld that an auction sale 
which was made bond fide under the authority of an 
order which at the time of the sale was not in force, 
bat had been superseded by a subsequent order post- 
poning the sale, was made without jurisdiction, and 
was null and void. Foujdab Kslan v. Baineb 
Doobey 3 Agra, 398 

194, ^ Salepending ap- 

peal.— Decree reversed on appeal,— Might of judg- 
ment-debtor. — 8., having obtained a decree against M, 
and another, brought to sale and purchased his pro- 
perty pending appeal The decree having been re* 
vers^,— that M, was entitled to the restoratioi^ 
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of his property, and not merely to the proceeds of the 
mie. SabasiVatzab v, Muttu Sabapathi Chetti 

[I. L. B., 5 Mad.» 106 

See Lati Koobb 0. Sobadba Eoobb 

[I. li. B., 3 Calo., 720 : 2 G. L. B., 75 

Naoindab Dbvohakd 0 . Natha Pitavbab 

[10 Bom^ 207 

lOR Reversal of ds- 

eree on appeal before confirmation of sale. — Pur- 
chaser. Might qf.— Plaintiff’s title to certain land in 
dispute was derived from the purchaser at a Court’s 
sale, under a decree which was reversed on appeal 
subsequently to the sale before it had been condrmed. 
Meld that the Court which had made the decree 
ceased, from the moment of the reversal, to have 
jurisdiction to take any further steps to execute the 
decree. Though the Court, when it confirmed the 
sale, was probably not informed that its decree 
had been reversed, and the purchaser was probably 
ignorant of it, yet the act of the Court in completing 
the sale was none the less without jurisdiction, ancl^ 
being without jurisdiction, could confer no title. If 
a decree be reversed after a sale under it has become 
absolute, and a certificate has been granted to the pur> 
chaser, the title of the purchaser is not affected by 
the reversal of the decree. A purchaser is bound to 
satisfy himself as to the jurisdiction of a Court to 
order a sale, and this obligation continues until the 
sale is completed. Before ho applies to the Court to 
confirm the sale and grant him a certificate, the pur- 
chaser ought to ascertain that the decree under 
which the sale was ordered is still in existence. 
Babappa 0. Dundata . 1. 1«. B., 2 Bool, 640 

190, Memedg of 

parties aggrieved. — Suit for reversal of sale. — When 
a property is sold in execution of a decree which had 
been in force at the time of sale, but which was 
eventually set aside on appeal, the remedy of the 
party aggrieved is by a suit for the reversal of the 
sale, and not by a suit for the recovery of damages 
for the loss sustained. AKNtrNBO Chubdbb Banbb- 
gBB V, SaiTBHUXi Chitnoba Dbbba 

[2 Hay, 624 

197, ' Might to recover 

land.^k sale in execution of a decree, made while 
that decree is under review, cannot stand if the 
decree is subsequently reversed. The party dispos- 
sessed under the decree is entitled to recover the 
land with mesne profits. Bhoolloo v. Bahvabaik 

. Mookbbjbb . W. 1864, 129 

198, — Suit to recover 

possession. — Meturn of purehase-moneg, — A. had 
sued M. and others for possession of two mouzahs 
with mesne profits and obtained a joint decree 
against them in the absence of M. In execution A. 
was about to put up the rights and interest of M. in 

when M, nppUod for a re-trial under 


SALE m EXBCirTIOH OF 

continued, 

14. INVALID SALES — continued, 

(e) Dbobebs aftbbwabds beybbseb— 

Effect on validity of sale~co»^t««ed. 

Act VIII of 1869, section 119. The petition was 
rejected and the property sold, the decree-holders 
oecoming purchasers. JK. appealed, and the High 
Court remanded the case to the Judge, who, after 
investigation, set aside the ex parte decree and re- 
vived the suit, holding, after re-trial, that R. had no 
interest in the mouzahs in suit, and was not liable to 
the claim of A. The latter appealed, and the High 
Court decided that M. had been in possession of 
mouzah J. and was liable for the mesne profits. R, 
then brought a suit for possession of a share of the 
mouzah which had been sold in execution. Meld 
that the plaintiff could not in justice seek to recover 
this property from the defendants without offering 
to pay them the debt which he owed them, and 
which formed part of the consideration-money. 
Gowbeb Botjo Nath Pbbbhab t>. Jodha Sibgh 

[19 W. B., 416 

190, - ■' ' Suit for posses- 

eion against auction-purchaser by setting aside sale. 
---Civil Procedure Code (Act X of 1S77), s, 244.— 
In execution of a decree certain property was sold 
in pursuance of an order under section 244 of the 
Civil Procedure Code, and purchased by a person 
not a party to the suit, who subsequently obtained 
possession of the property. That order was subse- 
quently set aside. In a suit by the judgment-debtor 
to recover possession of the property from the auc- 
tion-purchaser by setting aside the sale, — Meld that 
the order directing the sale had the force of a decree, 
and that the plaintiff was not entitled to the relief 
claimed. Jan Alt v. Jan Alt Chowdhry, 1 B. L, B,, 
A. C.,d6 ; 10 W. R., 154, followed. UnnARi Sikg-h 
V. Pbtao Singh . . L L. R., 11 Calc., 862 

200, — ^ — Mx parte de- 

cree the validity of which is impeached. — Notice to 
purchasers, — In a suit by S. in his own right as ' 
well as on behalf of his minor brother, to cancel an 
execution sale held in execution of an ex parte 
decree, to cancel the said decree and two bonds 
entered into by members of their family during jibe 
plaintiff’s minority, and to recover possession of a 
share in the ancestral property which had been sold, 
it was found that the advances of money for which 
the l^nds were executed were made without proper 
inquiries as to the necessity for the loan, and that 
the minors were not properly represented in the 
suit in which the ex parte decree was obtained. 
Meld that the mortgage bonds under such circum- 
stances were invalid against the plaintiffs, and libat it 
would be carrmng presumption too far to say that 
a decree so obtained must be taken to be valid as 
against the minors. Meld that the auction-pur- 
chasers could not protect themselves by relying on 
the decree and execution sale after having received 
distinct notice that the mother of the plaintiffs 
challenged the validity of the whole proceedings. 
JtTNGBB Lall V, Shah Lall Mibser 

[20 W. B„ 120 
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BAI4B m BxiscnTioir of bfoeeb- 

contiwuedn 

14. INVALID 

i AFTBBWABDS BBYBBSBD— 

Fffeot on validity of sale — eontinued^ 

Where no such notice has been given, the sale 
would continue valid. Rah Jbwuh L 4LL n. Sbak 
Lali. Missbb . . • 20 W, 128 

(/) DBCBBB bound to HAVB BBEN SATIBFlVD. 

201. Purtikate hy one 

of several Judy me»t-deb tors. — Full Bench ruliny . — 
Where a aecree was purchased by one of the judg* 
mont-debtors, and afterwards executed and property 
of the other judgment-debtor sold in execution of 
the decree, and it was eventually held by a Pull 
Bench in the case that the purchase of the decree by 
one of the debtors was a satisfac.tion of the decree,— 
JTeldf in a suit against the execution-purchaser to 
have the sale declared invalid, that the sale must 
be set aside. Dioambubbe Dbbia v, Eshan Chun- 
DBK Sein . . . . 15 W. B., 872 

( y ) Dbobbb against wrong Person. 

202. — ' Ripht to have 

sale set aside where deerte was against wrong person 
as represeniaihie.-^ Subsequent elaim by proper re- 
presentative.-^ .'KstoppH. — Quiescence, — One S. died 
indebted to the second defendant, M, On his death 
his widow, T., became his heir, as he left neither son 
nor brother 8iipvi\ing. In 1878 M. brought a suit 
to enforce payment of the debt due by the deceased 
<8., and ho made B., the mother of 8.^ defendant in 
the suit, omitting 1\ altogether. On 30th August 
1878 M. obtained an ex parte decree, and on tbo 
26th .luly 1880 the house of then in the posses- 
sion of 5., was sold in execution, and the first defend- 
ant, 22., purchased it. On Cth September 1880 the 
sale was confirmed, and on 2(>th November 1880 It, 
was put into possession. On the 10th of December 
1880 one 8. presented a petition on behalf, as lie 
alleged, of the plaintiff T., the widow of S., to set 
aside the sale. He did not produce any authority 
from her, and his application was rejected on the 
14th June 1881. On the Slst October 1878 T, 
adopted the plaintiff B. under an authority, as she 
alleged, of her deceased husband, S. In 1881 2*. 
filed the present suit on behalf of her adopted son, B., 
to set aside the sale and to recover the house. Meld 
that the plaintiff was entitled to have the sale set 
aside, and to recover possession of the house. The 
estate was vested in T. as legal representative of her 
deceased husband. Had t, wilfully put forward 
B. as the representative of S. so as to deceive and 
mislead 3f., then, no doubt, she might he held bound 
by the decree obtained by the latter against B, 
Her mere quiescence while M, wilfully sued the 
wrong person could not affect her legal rights, or 
deprive her adopted son, the plaintiff B., of his 
rights. He could not be bound by a suit and sale to 
which he was not a party either in person or by 
representation. Babwantafa Sridafa «. Rang 

[1. U Bo 8 BoxDo 86 


BALE m EXSCUTXON OF 

continued, \ 

14. INVALID SAhW-^coniinmed. 

(h) Want of Salbable Intbbbst. 

208. Civil Prooedore Code* 

18779 8. 818.~Pf(roAairtf knowing judgment»dshtor 
hag no interegt,^A person who purchases iminovc^ 
able property at a sale in execution of a decree, 
knowing that the judgment-debtor has no saleable 
interest therein, is not entitled to the benefit of the 
provisions of section 313 of Act X of 1877i which 
were designed for the protection of persons who In- 
nocently and Ignorantly purchase valueless property. 
Mahabib Pbabhad e. Dhuhan Das 

[L L.Bo3 AII .9627 

204. Civil Ppooedure CodOt 
1882, 8. 818 . — Setting aside sale , — “ Saleable <#- 
teresV* — The fact that property sold in execution of 
a decree is subject to a mortgage upon which a de- 
cree has beeu obtained, which fact is not disclosed 
prior to the proclamation of sale, is not sufficient to 
enable an auction-purchaser to set aside the sale on 
the ground that the judgment-debtor bad no sale- 
able interest ** in the property, within the meaning 
of section 313 of the Civil Procedure Code. Na^ 
harmul Marwari v. Sadut Ali^ 8 C. L. 22., 468, dis- 
tinguished. PaOTAP ChUNDBB CUUCBBBBUTIT P, 
Panioty 

[1. Xu B., 9 Calo., 508 : 12 C. L. B., 488 

205. Application to set 

aside sale. — ” Saleable interest,** — A misrepresent- 
ation or concealment in the sale notification w'hich in- 
duces a imrchaser to buy a property for much more 
than it is really worth (although that misrepresenta- 
tion or concealment may be fraudulent), is no ground 
for setting aside a sale under section 313 of tbo Civil 
Procedure Code. The meaning of section 313 is^ 
that when a purchaser under an execution sale buys 
a property which turns out to hav(5 no existence at 
all, or to be of no saleable value wdiatever, the Cmirt 
may then set aside the sale under section 813. 
DuKGA SUNPABl DbVI V. OOYINDA ChUNDRA 

Addy • • .1. Xi. B., 10 CbIo.9 888 

206. Decree against in- 

solvent. — Official Assignee. ^Purchaser at exetm- 
tion sale. — Setting aside sale. — Where, in execution 
of a decree passed against a person who ,had pre- 
viously been adjudicated an insolvent, portions of 
his property (then vested in the Official Assignee) 
are attached and sold, the purchaser is entitled to 
have the sale set aside under section 813 of the Code 
of Civil Procedure, notwithstanding that the Offieiid 
Assignee actjuiesces in the sale, and is content to 
receive the sale-proceeds. Dinobundhoo Pal p, 
Shoshbb Mohun Pal • I. Xi, B., 9 Cala,^ 217 

S. C. Dsnobunduoo Pal 0 . 8hv8hx Mchttn Pal 
Chowdhby . • 12C,]U. B.,,60 

S. C. Kam Soondub Dby 0 , Shobhi Mohttn Pal 
Chowdhby . • . 11 C. Ir. B«9 889 

207. — — Property covered by 

mortgage, — Saleable interest, — In execution of a rent- 
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BMJB IN EXBCU710N OF BSCBNEI- 

eo»iinued» 

14. IKTALID SALES — continued, 

(Ji) WaKT of SaLBABLB 

Civil Frooedure Code* 1882* s. SlS—eoit^i* 
nued, 

decree* dated 26th May 1879, certain immoveable pro- 
perty was sold in execution and purchased by the 
appellant on the 2lBt February 1880, no mention 
having been made of any incumbrances. On the 
9th May 1879 a decree was obtained upon a mort- 
gage executed by the original judgment -debtor, and 
in execution of that decree the property which had 
already been sold was attached, and, on the 11th ■ 
March, again sold in execution of the second decree, | 
it being alleged that the property was covered by 
the mortgage which was prior in date to the former 
decree. The appellant thereupon applied that the 
sale of the 21 at March should be set aside under 
section 813 of the Civil Procedure Code, and his pur- 
chase- money directed to be returned to him. Meld 
that if, as a fact, the property sold was covered by 
the mortgage, there was, under the circumstances, no 
such saleable interest in the judgment-debtor at the 
time of the sale on the 2lBt February 1880 as would 
prevent the operation of section 813 of the Civil 
Procedure Code, inasmuch as under that sale the 
purchaser would be unable to get the particular pro- 
perty purchased by him, and that the sale must be 
set aside* Nahabmul Mabwaei v. Saout Ali 

[8 C.L.B.,468 

208, Sale under altach~ 

ment during euhsietence of prior atlaohment. — Sale- 
able intereet, — In execution of a decree obtained on 
the 16th August 1870, the proj)erty of the judg- 
ment-debtor was attached on the i7tli August 1877. 
The sale of the attached property was postponed 
pending a suit instituted under the direction of the 
Court by a claimant to the attached property. This 
suit having been dismissed on the 13th September 
1878, the decree-holder on the 25th September ap- 
plied for a sale of the property, and the 16th Decem- 
ber was fixed for the sale. Meanwhile, on the 13th 
December 1877, a decree had been obtained by 
another party against the judgment-debtor, aud in 
execution of this decree the same property was 
attached on the 13th September 1878, aud under 
this attachment a sale took place on the 15th No- 
vember following. On the 16th December, as fixed, 
the property was again sold under the first attach- 
ment. The auction-purchasers at that sale, on the 
6th January 1879, applied under section 313 of the 
Civil Procedure Code to set aside the sale, on the 
ground that the judgment-debtor had no saleable 
interest. Meld (reversing the decision of the lower 
Court) on the authority of the following cases ; Qo~ 
$aram v. Kartick Chunder Sin^h, M X. M, Sup. 
Vol, 1022: 9 W. jB., 514; Lalla Joogul Lall v. 
Bhukha Chofodkrp, 9 W. 244 ; and Kartick Chun- 
der Singh v. Ooyaram, 2 W, if., MU.^ 46, which the 
Court felt bound to follow, while it doubted their 
oorrectness, — that the sale must be set aside. Ch0T- 
KA Fab DA e. OoBUBDBOBx Dass 

[6 a I., B,* 85 


SAI.N IN NXECIPFION OF ONCBNB^ 

continued, 

14. INVALID SKLEB-eoniinued, 

{h) Want op Saipabie Intbbbst— 

Civil Procedure Code* 1882, a SlS-^conti^ 
nued, 

209. Debtor having no 

saleable interest in portion of property.-— Scciiau, 
313 of the Civil Procedure Code only applies to cases 
in which the judgment-debtor has no saleable in- 
terest in the property sold. It docs not apply to 
cases where the judgment-debtor has no saleable 
interest in a portion only of the property. In the 
MATTER OF THE PETITION OF RAM CoOMAR DbY. 
Ram Coomab Dby v. Shushbb Bhooshun Ghosb 

[I. li. R.* 9 Calc., 628 

210. - Judgment-debtor.^ 

Representative. — Sale of immoveable property , — 
Setting aside sale . — In the event of the death 
of the judgment-debtor, notice must issue to his 
representative before the sale of immoveable pro- 
perty can be set aside under section 313 of the Codo 
of Civil Procedure, albeit that the section makes 
no express provision for the appearance of the ro- 
presontative. Bala Kadab o. Gulam Mohioin 

[I. li. K.* 7 Bom., 424 

(t) Want of Jubisdiotion. 

211 . Efifeot on validity of sale. 

— Property attached in execution of decrees of Mun- 
sifand District Judge. — Sale of property under order 
of Munsif . — Civil, Procedure Code, 1882, s. 286 . — 
Whore certain immoveable property, which had been 
attached in execution of two decrees, one made by a 
Munsif and the other by the District Court to which 
such Munsif was subordinate, was sold under the 
order of the Munsif, — Meld, following Badri Prasad 
V. Saran Lai, I. L. R., 4 All., 359, that the sale 
was bod, by reason of the Munsif^s want of jurisdic- 
tion to order it. Aohobb Nath v. Shama Sundabi 

[I. Ii. B., 6 AR, 615 

212. Civil Procedure 
Code, 1877, s. 285. — Attachment of property in exe- 
cution of decree of two Courts.— Postponement of 
sale by Court of higher grade. — Sale of property 
under order of Court of lower grade . — When several 
decrees of differeut Courts are out against a judg- 
ment-debtor, and his immoveable property has been 
attached in pursuance of them, the Court of the 
highest grade where such Courts are of diffoi'enfc 
grades, or the Court which first effectuated the at- 
tachment where such Courts are of the same grade, 
is, under section 285 of the Civil Procedure Code, 
the Court which has the power of deciding objections 
to the attachment^ of determining claims made to the 
property, of ordering the sale thereof and receiving 
the sale-proceeds, and of i)roviding for their distribu- 
tion under section 295. Held, therefore, where the 
immoveable property of a judgment-debtor was at- 
tached in execution of several decrees, one a MunsiFs 
decree, and the rest a Subordinate Judge’s decrees, 
and the Subordinate Judge postponed the sale of 
such property, but the Munsif refused to do so, and 
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BALE m EXBCUTION OF BFOBliB— 

continued^ 

14. INVALID SALES---co»h‘ttK«<{. 

(i) Want of JvBi8i}ioTioN'-~co»^itti<0(2. 

lOfToot on Talidity of Bale — continued^ 

such property was sold iu execution of the Munsif's 
decree, that the sale was void as havinn^ heen made 
in pursuance of the order of a Court which had no 
jurisdiction to direct it. In the matter of the 
PETITION OF Badri Prasad. Badri Prasad v. 
Saran Lal . . . I. Xu B.» 4 All., 869 

218. Ciml procedure 

Code, 1877 (1882, s. 285). — Attachment and sale in 
execution of decrees of several Courts, — Certain im- 
moveable property was attached in execution of a de- 
cree made by a Subordinate Judge and also in execu- 
tion of a decree made by a Munsif. These decrees 
were held by the same person and the judgment- 
debtor was the same person. Such property was sold 
in execution of both decrees. On the application of 
the judgment-debtor, who brought into Court the 
amount due on the decree made by the Subordinate 
Judge, and with the consent of the decree-holder and 
the auction-purchaser, the Subordinate Judge made 
an illegal order setting aside such sale. Subsequent- 
ly, on the application of the decree-holder and the 
auction-purchaser, the Munsif made an order con- 
firming such sale. Per Spankie, J. — That the Sub- 
ordinate Judge had not any jurisdiction under section 
286 of the Civil Procedure Code to deal with such 
sale as regards the decree made by the Munsif, and 
the Munsif was not precluded by that section from 
confirming such sale as regards the decree made by 
him, by reason that the Subordinate Judge, a CouH 
of a higher grade, had made an order setting it 
aside. Per Oldfield, J. — That, having regard to 
the provisions of that section, it was doubtful whether 
the Munsif was competent to confirm such sale ; but 
inasmuch as the Subordinate Judge only intended to 
set it aside as regards the decree made by him, and 
his order was illegal, and the Munsif’s order had done 
substantial justice, there w'as no reason to interfere. 
Chunni Lal v, Dbbi Prasad 

[I. Ik E., 8 AU., 866 

214. — — — ■ Civil Procedure 

Code, 1882, s. 285. — Immoveable property. — Attach- 
ment by superior Court. — Sale by inferior Court . — 
Title of purchaser. — The provisions of section 286 
of the Code of Civil Procedure, 1882, apply to im- 
moveable property. Where a house, while under an 
attachment issued by a Subordinate Judge^s Court in 
execution of a decree, was sold in execution of 
another decree against the same judgment-debtor by 
the District Munsif’s Court, and was then sold by 
the Subordinate Judge^s Court, — Meld that the 
sale by the District MunsiPs Court was invalid by 
reason of the provisions of section 285 of the Code 
of Civil Procedure, 1882. Muttukaruppan Chbtti 
V. Muttueamalinga Chetti 

[X Ii. B., 7 Mad., 47 

'216. — Jurisdiction of 

Munsif. — Peng. Civil Courts Act ( VI of 1871), s. 
18. — AtiachmenL^Ciml Procedure Code (Ad X of 


SAXJSS IN SXSOITTION OF TiWl PiaiH^ 

eontinued, 

14. INVALID SALES— 

(t) Want of Jiteisdiotion— 

Effect on validity of Bale— conitaaad. 

), s. 285. — A,, who had obtained a decree in the 
of the Second Munsif of B., in September 
1877 atWhed certain property within the jurisdic- 
tion which had been assigned to the Munsif by the 
District Judge under section 18 of Act VI of 1871. ■ 
In the previous month, C., who bad obtained a de- 
cree in the Court of the Additional Munsif of B. (to 
whom jurisdiction had similarly been assigned), bad 
attached the same property. The sale in execution 
of AIs decree took place first, and A. became the pur- 
chaser. A. tlion objected in the Court ©f the Addi- 
tional Munsif that the property could not again be 
sold; but his objection was overruled, and two days 
subsequently the property was again put up for sale 
in execution of C.*8 decree, and he became the pur- 
chaser. A. brought various suits against the tenants 
for arrears of rent in which C. intervened. Meld 
that the jurisdictions of the Munsifs wore confined 
to the particular limits assigned to ]^hera, and that, 
as the property was situate within the limits assign- 
ed to the Second Munsif, the Additional Munsif hod 
no jurisdiction to attacth or sell it, and that the at- 
tachment by C. was made improperly and without 
jurisdiction. Queere, — Whether section 285 of the 
Civil Procedure Code applies to immoveable property. 
Obhot Churn Coondoo v. Golam Ali alias 
Nocoury Meah 

[I. X. B., 7 Calc., 410 : 9 C. X. B., 861 

216. Civil Prooedwre 

Code, 1882, ss. 285, 295. — Jurisdiction. — Sale by 
inferior Court pending an unknown attachment by a 
superior Court. — At an execution sale held by an 
inferior Court, at the instance of the decree-holder 
(the Court itself, the decree-holder, and the auction- 
purchaser being unaware of any objection to the 
exercise of a jurisdiction which the Court would 
ordinarily bo competent to exercise), A. purchased 
certain property, and this sale was confirmed. It ap- 
peared subsequently that this same property had two 
years previously to the sale been attached by a supe- 
rior Court. On a sale of this property being advert- 
ised by the superior Court, A. objected on’ the ground 
that he had already purchased it ; this, objection was 
overruled, and a sale was held by the superior Court, 
at wliich A. again became the purchaser. A. then 
brought a suit against the decree-holder and the 
judgment-debtor in the inferior Court to recover as 
damages the sum paid by him at the sale. The suit 
was dismissed. Meld that, although the superior 
Court had been wrong in insisting on the second sale 
and in not requiring tbe amount received by the 
inferior Court to be dep^ited in the superior Court, 
and then rateably distributed amongst the creditors 
of the judgment-debtors, yet the sale by the Inferior 
Court was a good and valid sale ; and A*s suit was 
therefore rightly dismissed. Ohhoy Churn Coondoo 
V. Qolam Ali, I. L. R., 7 Calc., 410, adopted. 
Bykant Nath Bhaha v. Kajbndro Narain Kai 
[XX.E.,12Calo.,d88 
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14. IKVALII) SAli^'&^oonUnuid, 

(i) Want of Jukisdiction— con^miterf. 
XSfPect on validity of 8ale---coi»<tafMi. 

217, Sale under two 

different decrees of different Courts of different 
grades, — CicU Procedure Code, 1882, s, 285 . — The 
flttt mortgagee of certain immoveable property oV 
tainecl a decree for the sale of the property, caused 
tlie property to be attached, and thou ceased to pro- 
Becute the execution proceedings. The second mort- 
gagee then obtained a decree for the sale of the 
property, caused it to be attached and put up for 
sale, and purchased it himself. The first mortgagee 
then applied for the sale of the property, and the 
proper^ was put up for sale and was purchased by 
him. After the order for this sale was made, and 
before it took place, the judgment-debtor died, and 
the sale took place without his legal representatives 
being made parties to the execution proceedings. 
The Courts which executed these decrees were of two 
different grades, the Court which executed the first 
mortgagee's decree lieing of the lower grade. In a 
suit by the first mortgagee against the second mort- 
gagee for possession of the property, — Held that the 
sale to the first mortgagee was not invalid, with re- 
ference to the provisions of section 285 of the Civil 
Procedure Code, because it had not been ordered and 
held by tlie Court of the higher grade, inasmuch as 
when such sale was ordered by the Court of the 
lower grade the property was not under attachment 
in execution of the decree of the Court of the higher 
grade, that decree having been executed by the sale 
of the property, and therefore the provisions of that 
section were not applicable. Badri Prasad v. Saran 
JLal, /. jL. Il», 4 All., 359, dlstinguishe<l. Per 
OnuFlBU), J., that there was nothing in the provi- 
sions of section 285 or 295 of the Civil Procedure 
Code to support the contention that the first mort- 
gagee, after allowing the property to he sold, was 
debarred from enforcing execution of his decree 
against it, and was only entitled to look to the assets 
realised at the sale for the satisfaction of his decree. 
SxowBJUL a. Ajudkxa Nath 

[1. li. K., 6 All, 255 

218. ' ' Decree set aside 

as made wit Aefut jurisdiction, — When, on a re-hoar- 
ing, a Deputy Collector set aside his former judg- 
ment as passed without jurisdiction, it w'as held that 
his proceedings under that judgment were of them- 
selves null and void, and that it did not require any 
order in words to set aside the sale which they 
involved. Onunoo Moonj^vbbs Dossia n. Pi7KCi2a- 
kun Bo8B 12 W. B., 72 

5 Uj 9 ^ . . ■ . — Decree after-- 

wards set aside as having been passed without jurist 
diction. — Invalidity of sale, — Under a decree passed 
hy a Court which had no jurisdiction to try the suit, 
the right, title, and interest of the judgment-debtor, 
A*, in a certain proi)orty was sold, and purchased by 
The decTce was, 'alter the sale, set aside as hav- 
ing been passed without jurisdiction. In a suit by 


SAliB IS EXECtrriON OS* BSCBSLB-- 

continued, 

14. INVALID SALES — continued. 

(f) Want of 

SSffect on validity of nnlo^eoniinued, 

A, against B, for confirmation of possession, on the 
ground that B, was about to take possession of the 
property under the purchase, — Held that the sale in 
execution was a nullity, as the decree had been 
passed without jurisdiction. Jan Ali v. Jan Alt 
Chowdry, I B, L, R., A, C,, 56: 10 W. R., 154; and 
Peareemonee Dossee v. The Collector of Beerhhoom, 
8 W, R„ 800, distinguished. Jadu Nath Kundh 
Guowdbt V , Bbaja Nath Kundtj 

[6 B. li. B.f Ap., 90 

220. ' ■ Sale by Sheriff 

ultra vires, — Right of purchaser, — Where the She- 
riff sells under a Ji.fa, property which could not 
legally be sold, — e.g,, an equity of redemption, — Held, 
the ^le was null and void, and the purchaser took 
nothing by his purchase. When, therefore, the pur- 
chaser was also a mortgagee who was in right of his 
purchase put into possession, — Held that, notwith- 
standing his possession, the right of redemption still 
existed, and he must be taken to have been in posses- 
sion as mortgagee only. Hubbo Pbbbhad Ohosal 
V , Hubbo Monbb Dbbeb , , 8 W. B., 210 

221. Sale of ances- 

tral land by order of the Court, — Act X of 1877 
(Civil Procedure Code), ss, 31 U 320, — Rules pre- 
scribed by Local Government under s. 320, ^Inva- 
lidity of sale, — A Subordinate Judge made an order 
for the sale in execution of a decree of certain im- 
moveable property, which was “ ancestral ** within 
the meaning of the notification by the Local Gov- 
ernment, No. 671, dated the 30th August 1880, 
under which execution of such decree should have 
been transferred to the Collector ; and such property 
was sold accordingly. Held that the order for the 
sale of such property having been made without 
jurisdiction, the sale was void and should be set 
aside. Sctkhdeo Kai v, Shbo Ghttlam 

[1. L. B., 4 AIL, S82 

222. ^ ' Fieri facias. 

Writ of, — Sheriff, Jurisdiction of, — Inasmuch as 
since the establishment of the High Court, or at all 
events since 1865, a writ oi fieri facias could not run 
beyond the High Court’s original jurisdiction, a sale 
in execution of a decree by the mofussil Court of 
property in the mofussil will pass a good title to the 
purchaser, notwithstanding that, at the time of such 
sale, the Sheriff was in possession of the property 
under a writ of fieri facias issued subsequently to 
1865. Monomoihonath Dey v. Qreender Ckunder 
Qhose, 24 W, R,, 366, cited. Gbxbh Ohukdbb Das 
V , Brojo Jibun Bobs . , . 8 O. Ij. B., 4 

223* — ■■ "■ — Sale set aside 

as being without jurisdiction.---- Title of pur chaser, --- 
Certifircate of sale, — In 1862 a suit was filed on the 
Equity Side of the Supreme Court for partition of t6e 
property of a Hindu family, and an injunction was 
issued prohilnting V., a party to the salt, from inter- 
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BAUD tut ESBOVTION' OX* DSCBJBB— 

eontimeii. 

14. INVALID SALES— oanKmiml. 

(») Want of Jubisdiotion— 

XSffeot on validity of uale-^ontinued, 

feting with the pro^rty. In 1868 a decree was 
passed for the administration of the property under 
the direction of the High Courts and the. injunction 
against F, was continued, and on July 7th, 1866, part 
of the property, a house at Chingleput, was sold by 
the master and bought by the plaintiff's predecessor 
in title. In 1865 V, and his son (the second defend- 
ant), who was no party to the suit, mortgaged the 
house at Chingleput to the first defendant, who 
remained in possession from that date. Meld, in a 
suit brought on July 6th, 1878, to recover the property, 
that, as the High Court had no jurisdiction before the 
Letters Patent of 1865 in suits for immoveable pro- 
perty partly within and partly without the town of 
Madras, the sale of the house at Chingleput in 1866 
by the Court was ultra vires, and the plaintiff ac- 
quired no title thereby. Sabaoopa Edintaba Maxia 
Hbsika SwAitiAB V. Jamuna Buai Ammal 

[L Ii. K., 5 Mad., 64 

This decision was afterwards reversed on review so 
far as it decided that the High Court prior to 1865 had 
no power to execute a decree in a partition suit between 
Hindu inhabitants of Madras by selling immoveable 
property situated in Chingleput district. Jamuna 
Bhai Ahmal V. Sajdagopa KniNTABA Maha Db- 
SIKA SWAMIAB , . I. Ii. B., 7 Mad., 66 

224. ' —" ■■II. Suit to recover 

property sold in execution by Court not having 
jurisdiction.^ Civil Procedure Code, 1859, s. 257, — A 
suit to recover proj>erty alleged to have been sold in 
execution by a Court which had no jurisdiction was 
not barred by Act VIII of 1859, section 257. 

KaBHATB SiBdH V. OOAtADHUB BhUTT 

[2X W. B., 291 

{j) Dbcbbbs babbbd bt Limitation. 

226. Suit to recover purchased 

property. — Right of suit, — A suit to recover posses- 
sion of, and to establish the right to, property pur- 
chased in execution of a decree declared after the sale 
to be null and void as being barred by limitation at 
the time of execution, will not lie. Pabadittt Lai^i, 
V. Huttun Sinoh . . 6 N. W., 242 

See ZuMBEB SiSDAB V, Assebmoopdben Sibdab 

[23 W. B., 267 

226, Objectlou to validity of 

sale. — Civil Procedure Code, s. 230 . — Decree, Exe- 
cution of, after twelve years,— After a sale of land in 
execution of a decree and before its confirmation, the 
judgment-debtor C’annot object to the validity of the 
sale on the ground that the execution of the decree is 
barred by the provisions of section 230 of the Code 
of Civil Procedure, 1877. Ganoathaba Pandithar 
». Rathabai Ammal , I. Ii. B., 6 Mad., 237 

227, ** Subsisting decree," 

Moaning oi,^8aU cerHfioate, P^feot of.^Act 


SAUB IN BXDOtmON OF DNCESN^ 

continued, 

14. INVALID SAhlSlS-^eontinued. 

{/) Dbobbbs babbbd bt 

"Subsisting decree,” Meaning 

iinued, 

EIV of 1882, ss, 244, 316, — Cosis,— The words "sub- 
sisting decree," in the proviso to section 816 of the 
Code of Civil Procedure, refer to a decree which is un- 
reversed and in full force, and not merely to a decree 
the execution of which is not barred by limitation. 
Where a decree under wliii^i a sale takes place remains 
unreversed, and the sale under it has been confirmed, a 
sale certificate will operate as a valid transfer of the 
property sold, notwithstanding that the sale has 
actually taken place at a time when execution of the 
decree is barred by limitation. Saroda Chubb 
Chuoebbbutty V. Mahombd Isub Mbah 

[L Ii. B., 11 Calc., 376 

228. Effect on validity of sale,— 

Execution of decree barred at time of sale,-*^ Purchase 
by decree^holder, — Q-. A. obtained a decree against jbf. 
Afterwards L. N,, who had obtained a decree against 
(P, A., attached the decree which ho ((?. A.) had ob- 
tained against M., and, upon sale in execution, became 
himself the purchaser of that decree. It afterwards 
appeared that the decree held by L. N, against Q. A* 
was barred by limitation. Meld that, the execution of 
L, N.*s decree against O, A,, being barred by lapse of 
time at the time of sale, the sale was invalid. Golax 
Asoab s. Labhimani Dbbi 

[6 B. Ii. B., 68 : 13 W. B., 278 

229. Separate stiit for declara- 

tion that decree was barred by limitation 
at time of sale. — Right of suit, — A, sued for 
possession of certain lands to which he alleged he was 
entitled as wussoe (executor) under a wusseeutnamah 
(will), and which B, had fraudulently, during the 
minority of himself and his brother, caused to be put 
up for sale under a decree the execution of which was 
barred by lapse of time. B, had become the pur- 
chaser at such sale. Meld that a suit would not lie 
for the purpose of having it determined that the exe- 
cution of B*s decree was barred, Nojabut Am 
Chowdby V, Moha Hussbkeoolah Chowdby 

[U B. Ii, B., 42; 20 W. B^ 6 

280. Suit to recover property 

sold.— Na/s set aside, execution of decree being 
found to he barred by limitation. — Suit to recover 
the property from purchaser, — A creditor obtained a 
decree against bis debtor, and applied for and obtain- 
ed an order for execution. This application was un- 
successfully opposed by the judgment-debtor on the 
ground that execution was barred by limitation. 
Certain properties of the judgment-debtor were at- 
tached and sold in execution of this decree, the judg- 
ment-creditor himself becoming the purchaser. In 
due course the sale was confirmed, and a certificate 
granted to the purchaser. Subsequently to this, the 
order granting execution came up before the High 
Court on appeal, and that Court decided that execu- 
tion was barred. The person who had been the judg- 
ment-debtor then brought a regular euit again^ the 
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BAIiXS IN NXBOXPVION OF DBCRES-* 

continued, 

X4u Xl^ VALID SALES-~e9nft»N0i. 

(j) 0BCBSB0 BABEBD BY hlMlTATlOB-^COntinued. 

Bolt to recover property Bold.--^eontinued, 

purchaser to recover the properties sold in execution. 
Meld that ho was entitled to have the sale set aside 
by re^fular Jan Ali v. Jan AU CKorndhry^ 

1 JB, L, S,, A, 0., 66 ; 10 W, JS., 164, distinguished. 
MxKi. Kumabi Bibsb d. Jaoat Sattabi Bibbb 
£1. L. B., 10 Calc.. 220 

2SL Bight to deposit by judg- 

ment-debtor in execution proceedings after 
execution of decree is barred.— XVmti^a/toft. — 
Money or moveable property deposited in Court to 
stay sale.^Order for sale confirmed,-^ No execution 
taken out within three years after deposit . — When 
money or moveable property has been deposited in 
Court on behalf of a judgment>debtor in lieu of secu- 
rity, for the purpose of staying a sale in execution of 
a decree ponding an appeal against an order directing 
the sale, which is afterwards confirmed on appeal, 
neither the depositor nor the judgment*debtor can 
afterwards claim to have such deposit refunded or re> 
stored to him, notwithstanding that the decree-holder 
has omitted to draw it out of Court for more than 
three years, and that more than three years have 
elapsed since any proceedings have been taken in exe- 
cution of the aecree, and that the decree for that 
reason is incapable of execution. Semhle ^ — When 
money or moveable property is deposited in Court in 
imeh a case as the above, tne Court, upon confirma- 
tion of the order for a sale, holds the deposit in trust 
for the decree-holder, and is at liberty to realise it 
and pay the proceeds over to him to the extent of , his 
decree. Buaso Oholam Bahoo v. Kahttt HossbiV 
[L lu B.» 4 Calo.9 6 

S. C. SfiBO Geolam Sahe v, Khpb Lall 

[2 C. li. B., 206 

282. Order Betting aside sale 

after confirmation. — Certificate and confirma- 
tion of sale, — Execution barred at time of eale . — 
Moeition of auction-purchaser , — Civil Procedure 
Code {Aei Xof 1877), e. 816.-- Act XII of 1879, 
•^Limitation Act {XV of 1877), sch, art, 165 , — 
A person purchased certain property at a sale in exe- 
cution of a decree in November 1878; his purchase 
was confirmed, and he obtained a certificate of sale 
on the 2drd May 1879, from which date he remained 
in possession. The judgment-debtor applied to have 
the sale set aside for irregularity, but bis application 
was dismissed both at the hearing and on appeal. 
He had applied, before the sale took place, to stay 
the sale, on the ground that the right to apply for 
execution was baned. This application was dismiss- 
ed, but was allowed on appe^. It did not appear 
that the auction -purchaser was a party to tbe pro- 
oeedhig, or that ho was cognisant of the application. 
Two years from the date of the sale, and one and a 
half years from its confirmation, the judgment-debtor, 
on a Rummary application, obtained an order setting 
aside the sale and putting the auotion-purcliaser out 
of possession. Meld that the order was erroneous. 


BALE m EXECVnON OF BECREB— 

continued, 

14. INVALID SALES— eonitauerf. 

BABBBD BY LIMITATION — continued. 

Order setting aside sale alter confirm- 
ation — continued, 

the Subordinate Judge having no power, after the 
sale had been confirmed, to set aside the sale by a 
summary order. The words subsisting decree/* in 
section 816 of Act X of 1877, as amended by Act 
XII of 1879, mean a decree unrevereed and in full 
force, and not merely one upon which execution can- 
not be issued. In thb matteb or thb petition op 
Mahomed Hossbin v, Kokil Singh 

[L L. B., 7 Calc., 91; 9 C. L. B., 63 


(h) Saib pending Appeal. 

288. Sale of property released 

from attachment pending appeal from de* 
cree declaring property liable. — Civil Proce- 
dure Code, 1877, as. 280, 283, and 646.— Section 283 
of the Code of Civil Procedure, 1877, does not con- 
stitute an exception to the procedure laid down by 
section 545. Where property has been released from 
attachment under section 2&) and subsequently de- 
clared liable to attachment by a decree against which 
an appeal is pending, a sale of such property before 
the final result of the appeal is not illegal by virtue 
of the provisions of section 283. Fathvla v. Mttni- 
yappa‘ .... I. L. B.» 6 Mad., 98 


15. SETTING ASIDE SALE. 

(a) Ibbbgulabitt— Genebal Oases. 

284. Objections to sale for irre- 

gularity. — Duty of Court. — Procedure . — Where a 
judgment- debtor objects to the sale of attached pro- 
perty, it is the duty of the Court executing the decree 
to try the validity of the objections. Gdnebh 
Lall Tewabbe v, Hindoo Babhinbe 

[24W.B.,85 

286. Application to set aside 

sale. — Civil Procedure Code, 1859, s, 256, — Proce- 
dure . — The issue which arises when a petition is 
preferred under Act VllI of 1859, section 256, is a 
judicial proceeding and ought to be carried out with 
regularity, the Court fixing a day for the hearing of 
the matter of the petition and giving reasonable 
notice to all parties, — i,e., such as would afford to each 
party fair and reasonable opportunity of bringing the 
necessary evidence on or before that day. In the 
matter or THE petition op Bbojo Mohun Tha- 
KOOB. Bbojo Mohdn Thaboob v. Ambenooddbbn 

[20W.B.»424 

286. ' ' Discretion of 

Judge. — presentation of application. — A Judge has 
discretion to receive an application to set aside a sale 
in execution of a decree when made to him after tbe 
lapse of thirty days, but before the confirmation of 
the sale. PouLfiON v, Dunn • 18 W. B^ 11 
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SAliB IN NZSCVTION OF BSCBBB— 

continued. 

15. SETTINO ASIDE SALE-cwi«»tt«f. 

(a) lBBBaULlBIT7>-Q]{NB]lAL CASBa— 

AppHcatioxi to set aside sale — eontimued, 

Ik thb vaxtbb op Umuito Lall Bosb 

[18 W. 11, note 
Contra^ Raj Coomab Singe aliae Nakhoo Lall 
». Lalljbe Sahoo . . 18 W. B., 838 

where the Court, however, held that the applicant 
was bound to show some valid excuse for not making 
the application in proper time 

As to what the term “applicant” included, there 
were under Act VIII of 1859 diverse rulings, some 
holding that it was not confined to the parties to the 
suit, but included any person who had sustained sub- 
stantial injury by reason of any material irregularity 
in publishing or conducting the sale. Keishwabav 
Vknbatbsh «. Vasudbv Anant . 11 Bom., 16 
and others that judgment-debtors and not third 
parties were meant. Luohmbbput Singe Doogub 
V. Mooktakashbb Debia . . 8 W. B,, 888 

S. C. upheld on review. Mooktakeshre Debia r. 

LucHMEEPtJT Singh Doogub . 10 W. B., 187 
JoGE Nabain Singh o. Bhugbano 

[2 W. B., Mia., 18 

PUBSHOTTAM VlTHAL V. PUBSHOTTAM ISWAB 

[I. L. B., 8 Bom., 632 
Luohmbbput Singh v. Aeotto Chuen Mul- 
i-iCK .... 24W.R.,462 
Habadhonb Shamunto V. Goluck Chttneeb 
Shamunxo , . . 26W.B., 79 

Maina Kobb V, Luohmun Bhuggut 

[1 C. L. B., 260 

Man Kuab v, Taba Singh 

[I, L. B., 7 AIL, 688 

287, ^ — By whom application may 

D6 mad©,-~0^*ec^io«. to i'ale by third person,-^ 
Cieil l^rocedure Code, 18S2. s. 311,— Bdd that 
persons other than the decree-holders or th(! persons 
whose property was sold in execution of decree wore 
not competent to apply to the Court under sec- 
tion 311 of the Civil Proc.edure Code to set aside the 
sale. Man Kuab v. Taea Singh 

[I. L. B., 7 AIL, 683 


2o8. Code of Civil 

Procedure {Act X of 1877), s. 5ll.-^The words 
“any person whose immoveable property has been 
sold ’ in section 311 of the Code of Civil Procedun?, 
do not include a person who has purchased the same 
property at a prior execution sale, such prior sale not 
having oeen confirmed. In the matteb op the 
PETITION OP Bhagabuti Chuen Bhuttacharjee 
Chotohbt. Bhagabuti Churn Bhuttachab- 
JBB Chowdhbt V. Bishbshwab Sen 

[L li. B., 8 Calc., 867 


S.C. Bhagabatt Chabak Bruttachabjbb «. 
Kali Kumae Chuttae . 10 O. U. B., 441 


SALE m XTSECUTION 03* 

continued. 

15. SETTING ASIDE SALE-^oaiifi^. 

(a) IbBEGULABITY^QeNBBAL CABB8--*eO«lifNMA 

By whom application may be made^^ 

continued, 

289. — — 

dure Code, s, 311. — Person whose property has been 
sold. — Mortyaffee. — Transfer of Property Act, IT 
of 1882, ss. 86, 87. — The mortgagees of a certain 
tenure obtained, on 11th Sej)tember 1884, under 
scKstion 86 of the Transfer of Property Act, a decree 
for foreclosure, which declared that, on failure to 
j>ay the amount found due, the mortgagor's right of 
redemption should be barred on 11th March 1885; 
this time was subsequently extended on the appli- 
cation of the mortgagor to 30th April 1885. On the 
6th April 1885, in execution of a decree for arrears 
of rent obtained by the sujxirior holder of the tenure 
against the mortgagor, tlie tenure was sold free 
from incumbrances. The mortgagees applied under 
section 811 of the Civil Procedure Code to have the 
sale set aside for material iiTCgiilarity. Held that, 
under section 86 of the Transfer of Property Act, 
the mortgagees had such an interest in the pro- 
perty as brought them within the words of section 
811, “person whose property has boon, sold,” and 
entitled them to make the application. Rakhal 
Chundeb Bosb v, Dwabka Nath Misskb 

[I. L. B., 18 Calc., 846 

240, Bight to have sale set 

aside as against bona Bde purchaser.— 

tion of right how to be determined. — It cannot be 
laid down as a general proposition of law that under 
no circumstances can a sale in exiwution of a decree 
be set aside as against a bond fide purchaser for 
valuable consideration and without notice. In a 
suit brought to set aside such a sale, it is for the 
Court to determine whether it will bo in accordance 
with the principles of justice, equity, and good con- 
science that the sale ought to bci set aside, or not. 
Abdul Lye v. Nawab Raj 

[B. L. B., Sup. VoL, 911 

S. C. Abdool Hyb V. Nawab Raj 

[9 W. B., 198 

241, Evidence of irregularity* 

— ObJectionB to sale proceedings.— Wliero objections 
'to sale proceedings are pnjsented by judgment- 
debtors, the Court ought to make a careful investi- 
gation into the circumstances attending such sale, 
and not rely on the mere report of a nazir. SOOEH 
Raj Singh v. Tubfazzool Hossbin 

[2 3Sr.W..14S 

242, Finding as to irregulari- 

ty. — Civil Procedure Code, 1859, s. 256. — Material 
injury. — On an application to set aside a sale of 
immoveable property in execution of a decree under 
section 256, Act VIII of 1859, before ascertaining 
whether any substantial in j dry has accrued to the 
debtor, it was held that the Court must come to a 
distinct finding that there has been an irregularity in 
publishing or conducting the sale. Pabbutty v. 
GibdabbbLall • . 6 W. B., Mis., 128 

8m2 


f 



( 545S ) 


BiaSST OF CASSS. 


( 5454 ) 


BAZm m EXECUTION OF PECREE^ 

iKfntinued, 

15. SETTIS^G ABIDE SALE— conh'nifed. 

(a) iBBSaiTIiABiTT— Gbnebal CASmi^-^continued, 

248. Objections to sale being 

made absolute.— Civil J?rocedure Code, 1859, st* 
256, 257.— Objections by tbe judgment- debtor to a 
sale In execution oi decree being made absolute could 
be raised and disposed of only under sections 256 
and 257 of the Code of Civil Procedure, under wbich 
a sale could be set aside on tbo ground of material 
irregularity in publisbing or conducting it. Nil 
KOHVL CuirCOBBUTIT V, Shava Sookdubee 

ce W. B., Mis., 46 

VlBSTNaABBA BIN BaSLINOAPPA V. SaDASHIV- 

APPA Appa Golbhabdi , 7 Bom., A, C., 74 

244. — — Ground for setting aside 

■ale. — Allegation of having no interest to sell . — 
Sale representative of debtor . — An allegation by 
a representative that be took nothing from tbe judg- 
ment-debtor, and that therefore the sale conveySl 
nothing, is an objection which must be raised before 
the sale in execution, and is not a ground for setting 
aside the sale for irregularity. Chowdhjiy Waked 
Aliv. JuMATE . . 6 W. B., Mia., 116 


make attachment. — It was doubted at one time wbc- j 
ther a sale could l)e set aside by reason of an omis- 
sion to attach the property. Jowhukooz Zumha 
Khak V. Bakbe Madhub Nukdcn 

[11W.B,226 

246. Civil Procedure 

Code, 1859, s. 201.-^Sale without attachment. — Jr- 
regularity, — No sale in execution of a decree can 
take place, either of movoahle or immoveable pro- 
perty, under the provisions of Act VIII of 1B5?), 
without previous attachment, and a sale without 
prior attachment is illegal. The words “ attachment 
and sale” in section 201 must be taken together, 
and not distributively. Luob3CEBfut v. Lbkbaj 
Roy 8 W. R,, 416 

247. Sale of pro- 

pertg without attachment. — Decree for moneg.-^In- 
validity of sale . — Civil Procedure Code, chi XIX, 
and s. 254.-— A regularly perfected attachment is, 
an essential preliminary to sales in execution of 
simple decrees for money ; and where there has been 
no such attachment, any sale that may have taken 
place is not simply voidable but de facto void. 
Mahadbo Dubby u. Bhola Nath Dichit 

[LU R„ 6 All., 86 

248. — Irregular at- 

iaehment,— Civil Procedure Code, 1859, s. 285. 

The attachment of immoveable property by a Court 
other than that which passotl the decree, before the 
decree had been sent to it for execution, vitiates the 
sale subsequently mode of that property as not being 
made in strict observance of the procedure prescribed 
by section 285, Act VIII of 1839. Shubotoollah 
Mbbdua V. Goofioo Chubb Dabs . 8 W. B„ 810 


SAIiE IN EXECUTION OF DECREE-- 

continued, 

15. SETTING ASIDE SALE-eon^inneeZ. 

(a) Ibbbgulabity— Gekbbal Cases— 

Ground for setting aside Bale— continued. 

Hoobta Eebhbb Dbbbr v. Eunucb Moneb 
Dbbbb . . . . 7 W. B., 267 

See Mooktaibshbb Debia v, Luohmbbpttt 
SiNOH DooauB . . .10 W. B., 187 

Upholding on review Luohmeeput Singh v. 
MooktakashBb Debia . . 8 W. B., 888 

249. — — — Process iesued 

simultaneously and not successively . — In the case of 
moveable property, process of attachment and sale 
may be issued successively or simultaneously ; but in 
regard to immoveable property, process of attach- 
ment and sale should be issued successively ; but if 
issued simultaneously, and the attachment has been 
made bond fide, and the sale proclamation issued as re- 
quired by law, with an interval of thirty days between 
it and the sale, such irregularity is not a sufficient 
^ound for setting aside the sale, as no material in- 
jury could accrue to the debtor thereby. HUBO 
SooNDUBBE Debia v. Bbojo Gobind Shaha 

[4 W. B., Mis., 12 

260. Irregularity in 

attachment . — Chil Procedure Code, 1859, ss. 235, 
259, 256. — On an application made to a Principal 
Sndder Ameen for execution of a decree against a 
judgment-debtor^s estate situate in a different dis- 
trict, that functionary caused a prohibitory order, 
under section 235, Act VIII of 1859, to be issued 
through the Judge of the other district, after which, 
without further procedure, under section 285 and 
the sections following, or further attachment, the 
property was put for sale and purchased, no certi- 
ficate under section 259 being given to purchaser. 
Meld that the sale was illegal, and that there had 
been no valid transfer of right, title, and interest in 
the property. Luchmebput Singh Doogur v. 
Mooktakabhee Debia . . 8 W. B., 888 

S. C. upheld on review Mooktakbsheh Debia v. 
Luchmkeput Singh Doogur . 10 W. B., 187 

261. Irregularity in 

attachment. — Attachment of debt. — Civil Procedure 
Code, 1877, ss. 26S, 278, and 287. — Proclamation of 
sale. — A decree-holder, by a prohibitory order issued 
under section 268 of the Civil Procedure Code, at- 
tached a debt due to his judgment-debtor. The person 
served with the order applied, under section 278, to 
have the attachment removed. Held that the appli- 
cation could not be entertained under section 278, 
that section having no application to the case ; but 
that before issuing a proclamation of sale, in execu- 
tion of a decree, of the debt so attai^hed, it is the 
duty of the Court, under section 287 of the Code, to 
ascertain all that the Court considers it material for 
the intending purchaser to know in order to judge of 
the nature and value of the property proclaimed for 
sale. If the property of which sale is sought is a 
debt, and the Court receives notice from the alleged 
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8AUS IN EXECUTION OF DECBEE- 

continued, 

16. SETTING ASIDE ^kh^^coniinued, 

(a) iBBEaULABITY-^OSNSBAL CASm'— Continued. 

Ground for setting aside sale — continued, 

debtor that no debt exists, the Court should satisfy 
itself as to the existence, or otherwise, of the debt, 
and, if it conies to the conclusion that no debt exists, 
should abstain from proceeding to sale. Habilat^ v, 

Abbssibg Mbbu . . I. L. B., 4 Bom., 328 

262. Irregularity in 

%9»ue of notification of sale and attachment. — Mis^ 
conduct of decree-holder, — Hefore a sale is confirm* 
ed, a party objecting to the irregularity of the sale 
proceedings, on the ground that the notification of 
sale and attachment has not been properly issued, 
should he allowed proof of non-service or of insuffi- 
cient service. The misconduct of a decree-holder may 
be a good cause of action, but cannot be a ground for 
setting aside a sale. This can only be done sum- 
marily if irregularity in the sale proceedings resulting 
in material injury to the debtor be proved. IIkth- 
BUNJUN Singh c. Mittuejbet Singh 

[4 W. B., Mis., 9 

253. Irregularity in 

service of prohibitory order. — Act VIII of 1859, 
ss. 236 and 243. — Purchase of property by decree- 
holder. — Practice of English Courts. — In execution 
of a decree the defendant caused a decree of the 
plaintiff awarding him H925 to be attached, and, 
under section 230, Act VIll of 1859, caused the 
prohibitory order to l>e fixed in a conspicuous jiart of 
the Court-house, and copies thereof to be delivered 
to the judgment-debtors. The decree was subse- 
quently sold by auction, and the defendant purchased 
it for H20. On special appeal by the plaintiff, upon 
tlie ground that the sale was irregular, as the prohi- 
bitory order had not been served upon him, — Held 
that the prohibitory order having been served in 
accordance with the provisions of section 236, Act 
VIII of 1859, was legal and regular. Meld also, that 
the Court executing the defendant's decree ought not 
to have sold the plaintiff's decree, but should have, 
under section 243, appointed a manager to enforce 
plaintiff^s decree. That a decree-holder ought not to 
be allowed to bid and purchase at a sale in execution 
of Lis decree, without an order of Court previously 
obtained upon notice to the judgment-debtor. Prac- 
tice of English Courts regarding sale in execution of 
decrees discussed. Banbhu Box v. Hakuman 
SlKGH 

[3 B. L. B„ A. O., 320 : 14 W. B., 400, note 

264, — Irregularity in 

applying for execution of decree. — Act VIII of 
1859, s, 257. — <?. and M, obtained a money decree 
against K. in the Court of the Principal Sudder 
Ameen on the 12th December 1864. This decree was 
reversed by the District Judge, baton the 5th March 
1866 the Sudder Court set aside the Judge's decree 
and ordered a new trial. On the 6th May 1866, the 
District Judge affirmed the decree of the Court of 
first instance. On the 3rd December 1866 the High 
Court again set aside the Judge's decree and ordered 
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(o) Ierkgulabity— Gekbeal Casbs— 

Ground for setting aside sale — continued. 

a new trial. On the 14th January 1867 the District 
J udge again affirmed tho decree of the Court of first 
instance, and no appeal being preferred, the decree 
became final. Tho decree- holders had in the mean* 
time taken proceedings to execute the decree, dated 
the 5tb May 1866, and from time to time and finally 
on the 7th Noveml^r 1870 they renewed these pro- 
ceedings, in each instance referring to the decree dated 
the 5th May 1866, even after it was set aside, and the 
decree dated the 14th January 1867 passed. On the 
last application a sale of cerbiin immoveable property 
belonging to K. was ordered and took place on the 
35th February 1871. K. objected to the confirma- 
tion of tho sale on the ground of the irregularity in 
the application, but his objections were disallowed and 
tho sale was confirmed. He brought a suit to recover 
possession of the property from the auction-purchaser 
on the ground that the sale was a iinllity. Held^ 
per Stuabt, C, J., and Pearson, Titenbb, and^ 
Sbaneie, JJ., that the sale ought not to be set aside, ' 
as the rrregularity in applying for execution of tha 
decree, dated tlie 6th May 1860, was an irregularity 
which did not prejudice the judgment-debtor. Per 
Oldvikli), j.— -T hat with reference to section 257, 
Act Vlll of 1859, tho suit was not maintainable. 
Ghazi V, Kadib Babsh . I. Ii. B., 1 All., 212 

265. Irregularity in 

attachment. — Confirmation of sale. — Objection that 
property is not liable to attachment. — Civil Prooe» 
dure Code. 1882, ss. 278, $11, 312. — Held that sn ob- 
jection made by one whose property was attached and 
sold in execution of a decree for the payment of 
money for the performance of which he had become 
a surety, that he was no j)arty to the decree, and his 
property was not liable to be Attached and sold, and 
therefore the sale was invalid, was not an objection 
eutertainable under section 311 of the Civil Proce- 
dure Code, and w’as consequently no ground for set- 
ting aside the sale under that section, especially at 
it WAS preferred for the first time ou appeal, and, 
moreover, might have been taken under section 278 
at the time of attachment, when the objector would 
have had his "remedy as therein provided. Hub Lax^ 

V. Kanhia Lal . I. Ii. B., 7 All., 385 

266. ' - Sale of pro* 

perty other them that hypothecated , — A decrc56*hold6i; 
is not precluded from taking any of his judgment- 
debtor's property in execution of his deciee merely 
because he had a lien on particular properties. A sale 
therefore is not liable to be set aside because tha 
property sold was other than that hypothecated in 
the bond. Laljbb v. Sabit Hobsein 

257 , 8aU of proper^ 

ty of third person, — Eight of suU,*^€iuii Procedure 
Code, 1859, t, 252,--k. sale in execution of decree 
transfers to the purchaser nothing more than the 
rights aud interests of the judgment-debtor sV the 
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Ground for Betting aside ’Continued, 

time of attachment and Bale ; and section 252 of Act 
VIII of 1869 did not prohibit an enquiry into the 
extent of those rights, or declare the ovnier of the 
property attached in execution of a decree passed 
against a third party, incompetent to assert his claim 
by suit. The sale of moveable property, belonging 
to a third party, in execution of a decree, was not a 
mere irregularity within the meaning of section 252, 
and the owner of the property so sold was entitled 
to sue for its restoration, or for damages, 8 ham 
Dabs d. Kahebm Buksh . 6 N. W., 252 

Mohanttnu Holdae V, Aeial Mehaldae 

[9W. B„118 

258. Sale of portion 

of tenure under decree for rent. — Sale of other por- 
tion under mort(ja(ie‘decree.~-W\m'o, decrees for 
arrears of rent had been obtained by fractional sharo- 

, holders in a tenure, and in execution thereof a moiety 
of the tenure had been sold it appeared that the 
other moiety had been sold at the same time in exe- 
cution of a mortgage-decree against some of the judg- 
ment-dehtors in the rent-suits, on an objection being 
taken to the confirmation of such sale on the ground 
that the whole tenure should have boon sold in execu- 
tion of the rent-decrees, — Keld that all that the de- 
cree-holders were entitled to have sold, was the right, 
title, and interest of their judgment-debtors, and that 
they wore in the position of ordinary creditors having 
no Uoii on the tenure ; and that, consecjucutly, the 
mortgagee being entitled to enforce his Hen against 
the moiety covered by his mortgage, the sale of the 
remaining moiety in satisfaction of the rent-deci’ces 
was a good sale, and could not bo set aside. Moiien- 
DEO CooMAE Dutt V. Heuha Mohen Coondoo. 
ISJ^NBSWAEY DaBEE V, GOPAL 1)A8 DUTT 

[I. L. E., 7 Calc., 728 

259 . Sale of whole 

oatate where a portion would suffice, — A Subordinate 
Judge, on the application of a judgment-creditor, 
ordered the attachment and sale of an indigo concern 
oonsierting of several factories, and fixed the 9th March 
for the sale. Shortly before the date so fixed, he issued 
a direction to the District Judge’s nazir that the sale 
should be effected in portions to be sold in succession. 
Upon this, the District Judge removed the execution 
proceedings to his own Court, and isstied a roobokari 
declaring the Subordinate Judge’s order null and void, 
and ordering the property to be sold on the day fixed 
in one lot. This was accordingly done. Held that it 
was entirely within the Subordinate Judge’s discre- 
tion to direct that the property should be sold in por- 
tions even though it had been attached or proclaimed 
aft an entirety. Meld that as it is damage to a per- 
•on to have his whole property sold against his will 
to satisfy the claims of a creditor when the sale of a 
porGon would suffice, the irregularity C/ommltted by 
the District Judge caused material injury to the judg- 

Abdool Hyb o. Maceae 

[23W.B., I 
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Ground for setting aside sale— 

Confirmed on review, MoBOAK ». Abdool Hyb 

[28 W, R., 898 

260 . — material irre ^ 

gularity in publishing or conducting sale in execution, 
— Ohjeotion that property sold was not legally sale- 
able, Civil Procedure Codct 18S2t 88,244, 311, 31^. 
— An objection by a judgment-debtor to a sale in exe- 
cution of a decree on the ground that the property 
which was the subject of sale was not legally saleable, 
is not a matter which can be entertained by the Conrt 
under section 311 of the Civil Procedure Code, so as to 

material irregularity in publishing or conducting it. 
Mam Qopal v, Khiali Ram, I. L, M,, 6 All., 448, and 
Janki Singh v. Ablakh Singh, I, L, M,, 6 All., 
393, distinguished. Per Mahmood, J . — The expres- 
sion “conducting the sale ” as used in section 311 of 
the Civil Procedure Code, does not include any pro- 
ceedings unconnected with the actual carrying out of 
the sale, but refers to the action of the officer who 
makes the sale, and not to anything done antecedent 
to the order of sale. Olpherts v. Mahabir Perskad, 
L. M., 10 I. A., 25, referred to. Ramohhaibab 
Mise V . Bechu Buagat . 1 . L. B., 7 All., 641 

201, Decree for sale 

of mortgaged property and for costs, — Attachment 
and sale of other property for whole amount of 
decree. — Suit to set aside execution sale, — Civil 
Procedure Code, 1882, ss. 311, 312. — Finality of 
order in execution proceedings. — In execution of a 
decree on a mortgage-bond, for the sale of the 
mortgaged property, and for the costs of the suit, 
amounting to Bl ,000, certain houses were attached on 
the 30th September 1881, which were not part of the 
mortgaged property. On an objection raised by the 
judgment-debtors that the decree was by its terms 
executable only against the mortgaged property, the 
High Conrt on appeal decided, on the 6th September 
1882, that the houses were not liable to attachment 
and sale under the decree. In the meantime, on the 
15th June 1882, the houses had been put up for sale 
and purchased for E500, and the sale had been con- 
firmed on the 16th August 1882. The judgment- 
debtors brought a suit against the purchaser to set 
aside the sale, on the ground that the houses were not 
saleable under the decree. Held that the decree, in 
regard to costs, was a decree made personal against 
the judgment-debtor, and conferred a right upon the 
decree-holder to take out execution for the recovery 
of those costs, not only against the property mortgaged 
in the bond, but also against the person and other 
pirolwrty of tile judgment-debtor. Per Oldfield, J, 
{Maehood, j., doubting) that the attachment and 
sale in execution of the decree were valid, inasmuch 
as they were made iu respect of the costs as well of 
the principal aud interest decreed. Per Mahmood, 
J., that the suit was maintainable, and was not bsir- 
red by any plea in limine, Abdul Hye v. 
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Maj, B, L, Ji., Su'p, VoLjdlli referred to. Also Per 
Mahmood, ,J., that inasmuch the adjudic^ition of 
the 6th September 1882 was one between the judg- 
ment-debtors on the one hand and the decree-holder on 
the other, and subsequent not only to the sale, but to 
the confirmation of the sale, and inasuiucb as the 
Court was not then called upon to decide anything in 
relation to the nature of the decree as to costs, the 
order then passed could not be used against the pur- 
chaser. Also Per Mahmood, J., that it was doubt- 
ful whether, the attachment having been made for 
the whole amount of the decree and not for costs, and 
no separate proceedings having taken place in respect 
of the personal decree against the judgment-debtor, 
the attachment, the notification of sale, and the sale 
itself, were valid; but that everything that was said 
against these proceedings constituted matters falling 
under section 312 of the Civil Procedure Code, which 
enables parties to object to confirmation of sale ; and 
that therefore, even assuming that the sale and con- 
firmation of sale were subject to the objection of 
“material irregularity in publishing or conducting** 
the sale, within the moaning of section 311, a suit 
like the present, ui)on tliat ground alone, was prohi- 
bited by the last part of section 312. Kaghubab 
Dyal V, Ilahi BuKsn . l.li. B., 7 All., 450 

262. Omission to give 

due notice of sale. — Material injury. — Where, in 
an execution sale, there had been some irregularity 
which left it doubtful whether the judgment-debtor 
had been duly apprised of the sale of his dwelling- 
house, — Held that the irregularity had caused mate- 
rial injury to the judgment-debtor, and that the sale 
must be set aside. Joynabain Girt v. Goluce 
Chfndbu Mytee . . • 25W.B.,183 

28S. Omission to give 

notice of execution . — Civil Procedure Code, 1877, s, 
248.— An omission to give notice to the party against 
whom execution is proceeding, as provided by section 
248 of the Civil Procedure Code, invalidates a sale in 
execution of the decree. In thb kattbb of thb 
PETITION OF BAMBSSITBI DASSBE. BaIABSSUBI 

Dassbb 9. Dooboadas Chattebjeb 

[I. li. B^ 6 Calo., 103: 7 C. !•. B., 86 

Contra, Mttfasa v, Mahoxbd Aebab Gazbe 

[2 W. B., 74 

264. — - Omission to give 

notice of application for execution. — The omission 
to give the notice required by section 248 of Act X 
of 1877 to the judgment-debtor, on application for 
execution of the decree, affects the regularity of the 
eale which subsequently takes place in execution of 
the decree, and the validity of the entire execution 
proceedings. Bamessuri Dttssee r. Doorgadass Chat- 
tefjee, I. L, B., 6 Colo,, 103, followed. Meld, there- 
fore, where execution of a decree was applied for 
againat the legal representative of a deoea^ judg- 
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ment-dehtor, and the notice required by section 248 
of Act X of 1877 was not given to such legal repre- 
sentative, and certain immoveable property belonging 
to the deceased judgment-debtor was sold, that such 
sale had been properly set aside by the Court exsISbt* 
ing the decree by reason of such omission. Q««rs,— 
Whether such omission was an irregularity in “ pu b- 
lishing or conducting** the sale, within the meaning 
of section 811 of that Act. Imam-un-nissa Bibi 
V, Liaeat Husain . . I. Xi. B., 3 AU., 424 

265. Omission to re- 

issue process after proceedings have been struck off, 
— After the striking off of an execution case, the 
omission to re-issue the processes required by law on 
the admisBon of a third party as decree-holder is not a 
material irregularity in the case. Bishbn Dyal 
Singh v. Khubbbmun , W. B., 1864» 359 

266. - — — Irregularity in 

notice of sale, — Death of decree-holder, — The issue 
of a notice of sale after the death of the original de- 
cree-holder, and before any person had applied to be 
registered as the substituted decree-holder, is not an 
irregularity which would warrant the sotting aside of 
a sale under Act YllI of 1859, section 256. GoBXNU 
Chunbeb Aoooh V, Bamun Doss Mooeebjeb 

[22 W. B., 481 

267. ■ " - — Irregularity in 

notice of sale, -^Proclamation of notice qf liens,'-^ 
The inam village of Chundunpuri was sold by auction 
under a decree. The notice of sale stated that the 
sale would begin either at Maligam or Chundunpuri, 
and he completed at Maligam. Meld that the notice 
of sale was sufiiciently certain. The practice of kar- 
kuns reading aloud notices of liens on property about 
to be sold by auction is objectionable, but, in the ab- 
sence of proof tliat the value of the property haa 
been thereby deteriorated, it is not such an irregu- 
larity as will vitiate the sale. Govinu Habi Valb- 
EAB V, Bane of India. Bane of India v, Ragho 
Nabayan . • • 4 Bom., A. O., 164 

268. ■ ■ '■■■ - Irregularity in 

giving particulars of sale,-— Omission to men- 
tion nufnbers, ^c., of notes, — Sale and production 
of notes. — Civil Procedure Code, 1859, ss, 201, 238, 
248, 249, — The omission in a sale proclamation to 
mention particulars as to the numbers, value, &c«, of 
Government promissory notes under attachment for 
sale, is not such an irregularity as will vitiate the 
sale, though the lower Court would have exercised a 
sound discretion, uuder section 249 of the Code, if it 
had called for such particulars. The sale of meh 
notes through a broker is permissive under section 
248, and not obligatory. production of the hotes 
in Court was not essential, as they were in the 
custody of the Collector; section 238 applying to 
cases in winch property is in the possession or power 
of the judgment-debtor. Luohvbbyut v. Lbebai 
Boy 8W, 
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200* ' ■■■'■' — Sale of property 

othenoiee than as advertised. — JProof of damage.-^ 
Advertisement of sale , — When projperty ia advertised 
to be sold in separate lots, and is afterwards sold in a 
lump, this is an iiTegularityj but the person who 
wishes to set aside the sale on the ground of such ir- 
regularity must show affirmatively, to the satisfaction 
of the Court, that substantial damage has, in fact, 
been sustained by him on account of such irregular- 
ity. Where, therefore, such damage had not been 
distinctly proved , — Held that the sale could not be, 
set aside on the ground of the irregularity complain- 
ed of. Hot Nandipat M ah at a «. Ubquhaet 

[4 B. L, B., A. O., 181: 18 W. R., 209 

reversing Ubquhaet v, Nuedbbput Mahaput- 


270. . Omission to 

make proclamation of sale, — Civil Procedure Code 
(Act X of 1877), s, 311. — Irregularity in puhlica- 
iion of intended sale . — An objection to the validity 
of a sale of revenue-paying land, on the ground that 
the revenue assessed upon it had not been stated in 
the proclsmation of the intended sale, in accordance 
with section 287 of Act X of 1877, was taken, 
for the first time, in the Court of Appeal ; an appli- 
cation to set aside the sale, on the ground that it had 
taken place without proclamation made, having 
been rejected by the Court of first instance, which 
found that proclamation had lieen made,— ifeZd that 
the objection was taken too late, although, if properly 
taken in the Court of first instance, it would have 
been good to the extent that not stating the amount 
of the revenue was an irregularity; substantial 
damage, resulting from it, remaining to be proved, 
as required by section 811 of Act X of 1877- Held, 
also, that inadequacy of price having been alleged as 
•ubstantial damage, without having been proved to 
be the effect of the non-statement of the revenue, the 
applicant had not (as required by section 811) proved, 
to the satisfaction of the Court, that he had sustain- 
ed substantial damage by reasofi of such irregularity. 
BAOKAaHTEN V. MAHABIB PbBSHAD StNOH 

[I. Ij. B., 9 Calo.» 656 
8. C« Olphebts e. Mahabib Pbbbhad Singh 

[11 C. li. B., 494 
Ii. B., 10 I. A., 26 
reversing decision of High Court in Hohabib 
Pebbeab Singh v, Olphebts ,9 C. Xi. B.» 184 

271, - Error in pro^ 

elamation of sale as to incumbrance to which pro^ 
periy was liable. — Civil Procedure Code, 1882, 
M. Bit, 812 . — In a sale of immoveable property in 
exeenrion of a decree, the proclamation of ^e noti- 
fied that the decree-holder held two charges on the 
property, aggregating about R1,000. There was in 
xaet one charge only, amounting to about B800. 

that the error in the proclamation of sale 
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amounted to such an irregularity in publishing the 
sale and putting up the propeHy to the biddings 
of the public as must have materially marred the 
fairness of the auction and affected the price, and 
that the sale must therefore be set aside, on the 
ground of material irregularity in publishing and 
conducting it. Kanji Mal v. Sailo 

[I. li. B., 8 AIL, 116 

272, '■ ' — Error in over- 

statement of balance due on decree . — A sale in execu- 
tion of a decree is not invalidated by the fact that the 
balance really due is overstated, there being no other 
irregularity in the publication and conduct of the 
sale. Chuttub Singh v. Dhubeum Koonwub 

278. Omission to give 

notice of amount of decree. — Civil Procedure Code, 
1859, s, 252. — A Judge is not required by law to give 
notice at the time of the sale of the amount of the 
decree to be sold, and his omission to do so did not 
constitute an irregularity in the sale entitling the 
plaintiff to claim damages under section 252, Act 
VIII of 1859. Kasseb Nath Boy Chowdhbt 
V, Hullodhub Roy ... 2 W. R., 60 

274. — ■ Omission to 

state amount of decree. — Civil Procedure Code, 1882, 
s. 311. — The mere fact that the amount of rent pay- 
able in respect of a tenure brought to sale in execu- 
tion of a decree is not stated in the sale-proclama- 
tion, is not a material irregularity within the mean- 
ing of section 311 of the Civil Procedure Code (Act 
X of 1877), though if the amount of rent payable 
were stated to be more than it actually was, that 
might constitute such an irregularity as tending to 
lessen the price at which purchasers might be will- 
ing to buy. Mohenbbo Coohab Dutt v. Hbeba 
Mohun Coonboo. Ibhaneswabt Dasbb V. Gopal 
Das Dutt . . . I. L. B., 7 Calc., 728 

275. ■ ■ - Omission of 

material part of notification of sale . — The sale noti- 
fication, referred to in circular order of the 18th 

thereafter as its turn may come "in the list of proper- 
ties advertised to he sold. Without this special noti- 
fication, buyers would he summoned for one day, 
whereas the property might not he sold on that day 
or for several days after, and that would be an irre- 
gularity which would vitiate the sale, if the property 
were sold at an under-value for want of bidden. 
Btbunt Nath Sahbtal v. Juggut Mohun Shaha 

[24 W. B., 240 

276. — Irregularity in 

affixing notification of sale . — The affixing, in the Prin- 
cipal Sudder Ameen's Court, of a notification of sale 
in execution of a decree of the Small Cwse Courts 
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Ground for setting aside sale — continued, 
was held to be no irregularity in the sale by reason of 
which damages could be recovered under section 252, 
Code of Civil Procedure, 1859; the law making no 
provision for the service of the notification of sale on 
the judgment'debtor in person, or in the village in 
which he lives. Kombsh Ckxtndeb Bakbejbb e. 
Ja3>ub Chubbbb Chattbbjbb 

[6 W. B., Civ. Ref., 14 

277. ■ ■ ' Irregularity in 

puhlicaiion of tale. — Where the sudder cutchery of 
the zemindar was beyond the jurisdiction of the Dis- 
trict Court, the publication of the notice of sale at one 
of the inferior cutclierics was held to be legal and 
sufiBicient. Httbbbbool Hobsbin o. Allbkdbb. Hu- 
BBBBOOL HoSSBIN U. LaND MOBT^AaB BaNE 

£14W.R.,44 

278. — Irregularity in 

publivation of tale. — The affixing of a notice of sale 
in a not very conspicuous part of the land, when the 
judgment-debtor resides in a different district, is not 
sufficient to satisfy the requirements of justice. Qo- 
BINB Chubbbb Mooebbjbb V , Kajh Komitl Chat- 
TBBJEB 25 W. B., 364 

279. — - - Irregularity in 

publication of sale, — Beng. Beg, XLV of 1793 ^ t. IB, 
—^I>elay,'-^k suit was brought in 1852 to set aside an 
execution sale made in 1841 on the ground of irre- 
gularity in not complying with the provisions of 
Bengal Ecgulation XLV, section 12, of 1793, for the 
due publication of the sale. A summary suit under 
Bengal Hegulation YII of 1825, section 5, bad been 
brought shortly after the date of the sale by the 
judgment-debtor, to set it aside on the ground of 
inadequacy of the purchase-money which suit was 
dismissed. There was no allegation in that suit of 
any irregularity in the publication of sale. It ap- 
peared from the evidence in the suit of 1852 that the 
notice of sale was affixed at the dwelling-house of the 
judgment-debtor, the place where his rents were 
paid, but which was not part of the estate sold. It 
was not pleaded in the suit of 1852 that there was a 
town or village where the notification could be fixed 
as required by section 12, Bengal Regulation XLV of 
1793. The Sudder Court held that there had been an 
irregularity in the publication of the notice of sale, 
as it was not made within the ambit of the estate 
sold, and set the sale aside on that ground. On ap- 
peal, — Sold by the Judicial Committee reversing such 
decree, that as it did not appear that there was 
any town or village within the pergunnah at which 
the notification required by the provisions of Bengal 
Regulation XLV of 1793, section 12, could be affixed 
there had been no irregularity in posting the notice 
at the house of the judgment-debtor, so as to vitiate 
the sale ; and secondly, that even if there had been 
an infonnality in that respect it ought to have been 
objected to in the summary suit brought in 1841, and 
could not be opened eleven years afterwards. Lahb 
V , Bbjot Kibhjbk Dabs . " 8 Hoore’s I. A., 427 
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continued. 

15. SETTING ASIDE SALE-eoa^taaedf. 

(o) iBBSaULABITY-^GBVBBAL CaBBS— C 

Ground for setting aside continued, 

280. — ■■■' " Irregularity in 

publication of tale, — Bxecution tale of groupe of 
property under one decree, — Irregularity and dam* 
age, their necestary relation, — Code of Civil Froee* 
dure {Act XIV if m2), ss. B89 and dlI.r-Tlw 
words on the spot where the property is attached 
in section 289 of the Civil I’rocedure Code refer to 
each property attached, and not to a group of separ- 
ate properties attached under one proceeding or order 
in one execution case, and therefore whou distinct 
properties are proclaimed for sale in one execution the 
omission to affix a copy of the proclamation in each 
of such properties amounts to an irregularity in the 
publication of the sale. Meld, also, that where there 
is no evidence to connect the two elements of irregu- 
larity and injury under section 811, it must appear, 
before a Court can set aside an execution sale, that 
the injury complained of is the reasonable and natur- 
al consequence of the irregularity, and attributable to 
it alone. Tbipuba Sunbahi v, Du boa Chubb Pal 

[I. L. B., U Calo., 74 

281. Irregularity in 

publication of tale, — Material irregularity. ^Civit 
Procedure Code (Act X of 1877), tt. 274,289, 311,*^ 
Under sections 289 and 274 of the Civil Procedure 
Code, it is necessary that a copy of the sale-proclama- 
tion should be affixed to some conspicuous place on 
the property attached ; and the omission to do so is a 
material irregularity within the meaning of section 
311 of the Code of Civil Procedure. Kalttaba 
Chowbheain c. Ham Coomab Goopta 

[1. L. B., 7 Calo., 466 : 9 C. L. B., 114 

282. - ' Irregularity in 

publication of tale. — Material irregularities, — CivU 
Procedure Code (Act X of 1877), et. 287, 289,^ 
Upon an application to set aside a sale in execution 
of a decree, on the ground of material irregularitiea 
in publishing and conducting it, it appeared that the 
sale-notification had not been fixed up in the Col- 
lector's office as required by section 289 of Act X of 
1877; that no affidavit as to search having been 
made in the Registry office with regard to incum- 
brances as required by section 287 of the Act had 
been filed ; and that the sale took place on, and not 
after, the thirtieth day from the publication of the 
notice; but it also appeared that the applicant had 
himself been present at the sale and had purchased 
the property, and it was not shown that any substan- 
tial injury had resulted from the irregularities. Meld 
that there was no ground for setting aside the sale. 
Bandy Alx s. Madhub Chundbb Nag 

[L L. B., 8 Gale., 982 


288. 

in publication of eaU, — JEvidence of each irfegular* 
itiet. — Affixing proclamation rf eal§.*^Jilagir*$ re* 
port.*** Civil Procedure Code {Aet X of 1877), as. 
274, 290, 291, and 295,***'Sal$ to eatitfy judgment 
creditor who hae not attachea,****The pTOclamation of 



( 5465 ) 


maBST OF CASKS. 


( 54816 ) 


iSALS m BXECXrPIOH OF DECRSF-- 

continued. 

16. SETTING ASIDE SALE— 

(a) lERKGULiiBITT— G eNUBAL CABES— 

Ground for setting aside sale— -eonetnuati. 

sale required by section 274 of the Civil Procedure 
Code, to be made at some place adjacent to the pro- 
perty to be sold, and the dxlng up of a copy of the 
order in a conspicuous part of the property, are acts 
iwhich must precede the posting of the notices in the 
Court-house as required hy section 290. Three mou- 
zahs were attached in execution of decrees obtained 
by A. and B. Prior to the sale, C., who had also 
obtained a decree against the owner of the land, ap- 
plied for leave to execute his decree, in order that he 
might participate in the sale-proceeds under section 
295 of the Civil Procedure Code. Upon the day 
fixed for the sale, the Deputy Commissioner was un- 
able, through illness, to attend ; and bo postponed the 
sale for three days. Two of the mouzahs were sold, 
and realised more than enough to satisfy the decrees 
of A. and B. The third was then sold in satisfaction 
of C.*B decree. Upon an application hy the judg- 
ment-debtor to set aside the sale on the ground of 
irregularity, it appeared that notice of the sale had 
been posted in the Court-house more than thirty days 
before the date fixed for the sale, but had only been 
published on the propeities to he sold five days before 
tliat date; that notice of the existence of a mortgage 
on the properties, but no further particulars, was 
given, and the mortgagee was allowed to purchase ; 
and that the Deputy Commissioner had accepted the 
reports of the Naxir and Court-peon as to the pro- 
clamation of sale, and had refused to allow the judg- 
ment-debtor to give evidence of its insufficiency. 
JE[eld that the proclamation of sale on the property 
having taken place only five days prior to the date of 
sale, and the particulars of the mortgage not having 
been given, there had been such material irregular- 
ities in the publication as to eniith? the judgment- 
debtor to give evidence of them and the other allega- 
tions made by him, in order to show that he had 
suffered material injury by reason of such irregular- 
ities* Held, also, that the Deputy Commissioner was 
not entitled to proceed upon the reports of the Nazir 
and Conrt'iH?on, hut was bound to hear the evidence 
tendered hy the judgment-debtor, though he was 
justified, under section 291, in postponing the sale as 
he had done. Meld, further, that the third judg- 
ment-creditor, who bad not attached the property, 
was still entitled to have the sale proceeded with and 
his decree satisfied under the provisions of section 
295* Megb Lall Foobeb e. Shib Pershad Madx 
[1. Ii. R., 7 Galo., 84 

S. C. Megh Lal Poobbe v. Mohammed Dxttt 

Jha 8C.X..B.«dd9 

SI84. ■■■ " »'■■ — — Irrejfularify in 

publication of eale,^ Civil Brooedure Code, ee. 274 
and 289. — Omission to heat drum.^Muterial ir- 
reyiulanty . — Omission to have a drum beaten as 
required by sections 289 and 274 of the Civil Proce- 
dure Code (Act XIV of 1882 ), — Meld to be a material 
irregularity so as to render a sale held in execution 


SALE IN EXECUTION OF DECREE— 

continued. 

15. SETTING ASIDE SALE—coiifi««tfd* 

(o) Ibbbgitlabity—Gensbal Cassb— continued. 

Ground for Betting aside Bale— continued, 

of a decree liable to be set aside. Trimbak Ravji 
e. Nana . . . I. li* B., 10 Bom., 604 

285. -■■ Irregularity in 

publishing and conducting a sale . — Waiver of ir^ 
regularity hy the judgment*dehtor. — Prevkms to the 
date fixed for the sale of certain property in execu- 
tion of a decree, the judgment* debtors presented a 
petition, praying for a month^s further time to he 
allowed them in order that they might complete the 
arrangements they w'cre making for the purpose of 
paying off the debt, and stating that the decree- 
holders had attached and advertised the property for 
sale. That petition being refused, the sale took 
place; and subsequently the judgment-debtors came 
in and objected to the sale, and asked to have it set 
aside, on the ground that there had been material ir- 

I regularity in tlie publication of the attachment and 
sale-proclamation, and that, consequently, they liad 
suffered substantial injury. The Subordinate Judge 
refused to hear evidence on this point, holding that 
the petition was an admission that the procotjdings 
were in order. Meld that the petition presented 
prior to the sale did not amount to an admission by 
the judgment-debtors that the publication and pro- 
clamation of the sale hud been duly made ; and that, 
consequently, the Court was bound to bear the evi- 
dence tendered by the judgment-debtors on that 
point, and to find whether there had been such ir- 
regularities in publishing and conducting the sale as 
to occasion substantial injury to the judgment-debtors. 
Giridhari Singh v. Murdeo Narain Singh, L. R., 3 
1. A., 230, distinguished. Thacoob Mahatab Deo 
V, Leelanund Singh 

[I. Ii. B., 7 Calc., 613 : 9 O. L. B., 398 

286. ' — « Irregular puh^ 

lieation of proclamation of sale. — Sale held too soon 
after proclamation. — It is a material irregularity for 
the proclamation to be published less than thirty 
days prior to a sale in execution of a decree, and 
where damage has resulted the sale may be set aside. 
Megh Lai Fooree v. Mohammed Mutt Jha, 8 C, L, 
E,, 369: I. L. E,, 7 Calc,, 34, followed. Abdttl 
Nossia V. Doolal Doss . . 11 C. L* B., 303 

Contra, Kamohandab Bahadfb v. Kamta Pbasad 

[I, Ii. R., 4 AU., 300 

287* , , ly^le held too 

soon after proclamation. — Sale of immoveable pro* 
periy in execution before thirty daye from date of 
fixing up proclamation. — Material irregularity in 
puhUehing or conducting sale. — Ciml Procedure 
Code, 1882, s$. 290, 311. — An Infriugement of the rule 
contained in section 290 of the Civil Procedure Code 
is on irregularity vitiating a sale in execution of de- 
cree, and is something more than a material irregu- 
larily in publishing a sale to which section 311 refers. 
Baehshx Naitd Kisbobb V, Mahak Chand 

ri.li.B.,7 AU.,289 
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oontimed, 

16. SETTING ASIDE SALE— r(w<inii«i. 

(tf) Ibbbgitlabitt— Gsnbbal Ca8BS — eoniimtiiid * 
Oroiind for oettixig aside Bale--eontinued. 

288. — - - ^Property sold 

before advertised time, — Sale invalid, — A sale by 
public auction in execution of a decree, which ia con- 
ducted at a time and place other than those properly 
notified, is not a sale at all within the meaning of 
the Civil Procedure Code. The time to be notified 
for a sale by public aucUon in execution of a decree 
must be the time of the commencement of the sale, 
in order that all intending purchasers may be enabled 
to be present during the whole of the proceedings, 
and that all who are interested in the property sold 
may see that there is a fair competition and a good 
sale. Where property which was advertised for sale 
by public auction in execution of a decree at 11 A.M., 
was sold at 7 A.M ., — Held that the mistake was more 
than a mere irregularity in conducting the sale, and 
that the whole of the proceedings were invalid. 
Chebami Laii V , Amib Bsa . I. L. B.» 7 AIL, 676 

289. . - Property sold 

before advertised time . — Where the fact of an execu- 
tion sale having taken place about twd hours earlier 
than the hour announced was alleged to be a mate- 
rial irregularity seriously prejudicial to the interests 
of the judgment-debtor, it was held to be the boundeu 
duty of the Court to take evidence and determine 
whether bidders had been prevented from attending, 
and whether an irregularity of a material kind had 
occurred. Khodbja Bebeb o. Ram Nabain Dan 

[12 W. E., 611 

290. — Property not 

sold at advertised time. — Alteration in sale order . — 
Where property is advertised to be sold in execution, 
a change in the specified order of sale or other sud- 
den alteration of programme, without notice to in- 
tending bidders, or tlie express consent of the judg- 
ment-debtor, was an irregularity under section 256, 
Code of Civil Procedure, 1859, vitiating the sale, 
PoKHEAJ Singh v. Gosbain Mttnbaj Poobeb 

[12 W. B., 281 

291. Property not 

sold at advertised time. — Purchase by decresAtolder 
at inadequate price . — Where a judgment-debtor's 
property has been sold without further notice on a 
date subsequent to that originally fixed, and especially 
when the execution-creditor is the purchaser for a 
very inadequate value, there is an irregularity which 
may cause material injury to the debtor. Kishen 
Pbosshnno Mojoubab V . Nhbbttma Dosses 

[17 W. B., 839 

292. " ■■ Alteration in 

particulars of property after advertising for sals.'--’ 
Material irregularity , — The property of a judgment- 
debtor was proclaim^ and advertised for sale in exe- 
ention of a decree on a certain day. The proclama- 
tion set out particulars of the property, but subse- 
qnent to such proclamation a portion of the property 
was released to a third party. Notwithstanding this 


SAIiB IN EXECtmON OE DECBEE-* 

continued. 

16. SETTING ASIDE SALE— . 

{a) Ibbbgttlabity— Genbeal Cabbs— confiiieeif. 

Ground for setting aside Bale— coafmisefi. 
fact, no fresh proclamation was made, and the sale 
took place on the day originally fixed. Beld that the 
omission to issue a fresh proclamation was a material 
irregularity, inasmuch as the judgment-debtor was ^ 
entitled to have a proclamation issued accurately 
describing the property to be sold, and that such 
proclamation should be published thirty days before 
the sale. Shib Pboeash Singh v. Sabdab Dotal 
. I. li. B., 8 Calc., 544 : 2 C. li. H., 260 

298. — Adjournment of 

sale. — Notice. — Discretion of person selling, — An 
auctioneer who sells under a decree has power to ad- 
journ the sale from time to time (upon giving proper 
notice), but whether he does so or not is a matter in 
his own discretion. Govind Habi Valekhab v. 
Bank of India. Bank of India v. Kagho 
Nabatan ... 4 Bom., A. C., 164 

294. Adjournment of 

sale. — Notice.— K\x execution sale properly notified 
may bo adjourned with the consent of the parties. 
Gobino Chundbb Aoocu V, Bambn Dors Mookbb- 

JBB • • • • . 22 W • B., 481 

296. — Postponement of 

sale. — Postponement without valid reason.— Held 
that the judgment-debtor could not complain of the 
order of the Subordinate Judge postponing a sale in 
execution of decree from the 25th to the 26th, unless 
he could show that he liad suffered substantially by 
the postponement. But the attention of the Court 
was called to the importance of abiding by the date 
fixed in the proclamations of sale as far as possible, 
and not postponing sales without good reason. As- 
MHT00NN1S8A BiBBB V. KHHDEMOONNISSA BIBBB 

[17 W. B., 278 

296. ' ^ Postponement of 

sale. — Civil Procedure Code^ 1859 f s, 243. — When 
property has been ])ut up for sale at auction in execu- 
tion of a decree, and bids have been bond fide 
made for it, the Court is not competent to postpone 
the sale, or to decline to conclude it, and order an- 
other auction, merely on the re|>re8entation of the 
judgment-debtor that he can obtain a higher price by 
private transfer, there being shown no ground to 
believe that the amount of the judgment-debt would 
have been thus realised. Luohmbb Nabain 
Bhtboo Febshad . . 1 AgBa, His,, U 

297. ■ ' Sale, Postpone- 

ment of, for benefit of debtor, — Certain properties 
were to be sold in execution of decree. As to some, 
the sale took place as far as possible on the day 
fixed, but was publicly pot off to the next day, when, 
no higher price being obtainable, it was concluded 
at the price bid on the first day. Held that there 
was no irregularity in the conduct of the sale which 
could preju^ce the judgment-debtor. Nuddba Kx- 
SHOBB Doss e. Bungehbx MoHirir Doss 
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16. SETTING ASIDE SALE-oon^infe^i^. 

(a) iBBSOITIiABITT-^OBirBEAL CaBBS— CO ft^illtt 0 <I. 

Ground for setting aside sale— 

908. — - Poetponement of 

§ale, — Cicil Procedure Code, 1859,8.249 , — Ground 
for foetfoning eaU, — A Judge cannot order a Sub- 
ordinate Judge to postpone a sale in a case pending 
before the Court of the latter officer. An applica- 
tion by a Collector under section 249 of the Civil 
Froceonre Code for the postponement of a sale in the 
aaecution of a decree of land paying revenue to Gov- 
ernment should not be granted where it is not al- 
leged that satisfaction of the decree might be made 
within a reasonable ’period by a temporary alienation 
of the land. Jaisheb Hau o. Buai Koobb 

* [5 N. W., 177 


■ Equitable 

grounde for aetting aaide sale. — Sale contrary to 
order for postponement, — Mistake. — Where a sale in 
execution took place under an order obtained not- 
withstanding a consent on the part of the decree- 
holder’s pleader to a petition by the judgment-debtor 
for a postponement, the petition so consented to 
having been by mistake afterwards presented to and 
filed by the judgment-debtor in the wrong Court, 
•^Held that the judgment-debtor was entitled to a 
decree in a suit brought to have the sale set aside, 
no title having passed thereby. Gakga Pbbshad 
Sabu e. Qobal Sixoh 

[1. L. R., 11 Calc., 186 : li. R., 11 1. A., 284 


800. 


Postponement 


of sale, — Sale after order postponing sale where 
order arrives too laie to stay sale . — When a Court 
executing a decree passes an order postponing a sale, 
and the sale takes place notwithstanding, in conse- 
quence of the order arriving too late, the Court is 
Justified in setting aside the sale on the ground of 
irregularity, and its order doing so is not appealable. 
Mauha SiKau V, Jhow La^ . 6 N. W., 854 


301, . — Order for post^ 

ponement made hrfore hut arriving at Collector's 
qffice after aale.^The High Court passed an order 
postponing a sale in execution of a decree, which order 
arrived at the Collector’s office the day a^ter the sale. 
Meld that the publication of the sale was irregular, 
as the order of postponement invalidated the notifi- 
eation of sale. Nokibb SiKane. Sohun Koobb 


303, - Order for post- 

? onemeni arriving after sale had been held. — Civil 
Procedure Code, 1877, ss, 311, 312, — On the day 
fixed for the sale of certain immoveable property 
In the execution of a decree, the Court made an order 
postponing the sale, but the sale had been effected 
before su^ order reached the officer conducting it. 
The Court, on application beving been made to set 
iMde the sale, pos^ an order confirming it. Subse- 
quently, an application by the decree-holder for a 
review of this order having been granted, the Court 
passed an order setting the sale aside as illegal. Meld 


16. SETTING ASIDE BlLhK->^eontinued. 

(a) iBEBauLABirr— G bnbbal Cab bb— - continued, 

Qround for setting aside Bale -—continued. 

that the sanction to the sale originally given having 
been withdrawn, the • sale could not legally be held, 
aud that the sale which was effected, the order of 
postponement notwithstanding, was unlawful and 
invalid ; and in reviewing its first order and in setting 
aside the sale as illegal, the Court executing the de- 
cree had not acted ultra vires and its action was not 
otherwise illegal. Miab Jan v. Man Singh 

[1. li. R.,2 AU.,6Sd 

803, — — Postponement 

of sale, — Proclamation of adjourned sale. — A pro- 
clamation of thirty days is necessary when the pro- 
perty is first advertised for sale, not when the sale is 
postponed for the convenience of the debtor. Section 
226 of the Civil Procedure Code, 1859, related to a 
re-sale, and not to a postponed sale. Budbbb Nath 
Shbtt V. Chundbb Shbhub Man Singh 

[1 W. R., Mis., 3 

Noobul Hossbin V. Omatool Fatima 

[26 W. R., 84 

804. — “ Postponement 

of sale, — necessity for fresh proclamation. — Where 
a sale is postponed a fresh notice and proclamation 
ought to issue. Shosheb Mookheb Bubmonya v. 
Dwabhanath Biswas . . 6 W, R., Mis., 84 

3 Qg, Postponement 

of sale. — notice. — necessity for fresh proclamation, 
— Act VIII of 1859, s. 249 . — Whore a sale in exe- 
cution of a decree is postponed, whether indefinitely 
or to a fixed date, it is necessary, in the absence of 
an express arrangement between all the parties, that 
a fresh proclamation should be made giving notice of 
the day to which the sale has been postponed. It 
may he presumed, when the notice is wanting, that 
there has been an absence of bidders, from which 
alone substantial injury must probably have arisen to 
the judgment-debtor. Goopeenath Dobby v, Roy 
Litohmebpijt Singh 

[L li. B., 8 Calc., 542 : 1 C. L. R., 848 

Oyhoy Chunpeb Du XT v. Ebskinb 

[8 W. B., Mis., 11 

303 . - Postponement of 

sale. — Sufficient notice of sale. — necessity for fresh 
notification.— Where a sale was notified to take place 
on the 8th, and on that day the order for the post- 
ponement of the sale to the 9th was made in open 
Court,— JSTeW that that was a sufficient notification 
of the sale being held on the 9th, and that a fresh 
notice was not necessary. Gowbbb Nath Sahoy v. 
Fukbbb Chavi) . • . . 18 W« B., 847 

807. " ■■■ — - Postponement 

of sale, — necessity for fresh proclamation, — Where 
a sale was fixed for the 2l8t November, bat delayed 
until the 22nd, without any order of postponement, 
or any fresh proclamation of the day of sale, there is 
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16. SETTING ASIDE SALE-coneiftti0<l. 

(a) Ibbbgttlabitt— General CASSs--<rofi^t»fie(2. 
Ground for setting aside sale-^on^/itutfci. 
a primd facie case of injury to the party whose pro- 
perty was sold. Such a postponement was in contra- 
vention of the provisions of section 249 of Act VII I 
of 1859» as, when a sale is postponed, there must be 
fresh proclamation of the sale and date when it is to 
take place. Sahwul Singh o. Makhitw Pandbt 

[a TS. W., X43 

808, ' " - Omission to 

issue fresh proclamation, — Material injury. — A de- 
cree having been obtained against A, and B. upon a 
mortgage, the latter appealed to the High Court, and 
subsequently, on the mortgaged properties being 
attached and advertised for sale, while the appeal was 
pending, applied for and obtained an order for stay of 
the sale as far as she w'as concerned. The sale, how- 
ever, took place on the day originally fixed, but no 
fresh proclamation was issued, although it was an- 
nounced previous to the sale that only A.*8 rights and 
interests would be sold. Held that the sale was 
irregular, as a fresh proclamstion ought to have been 
issued, and an inquiry instituted as to A ’s share in 
the property; and it having appeared that A. was 
materially injured by such irregularity, the sale w'as 
set aside. MoHiNT MoHtJN Dabs Chowbhry «. 
Bhoohun Joy Shaha , . 6 C. L. R., 287 

809 , * - Indefinite post^ 

ponement.-^ Fresh notice^ Omission of, — Material i»- 
jury. — Where a sale in execution does not take place 
on the date fixed in the original notice, an indefinite 
postponement cannot be regarded as an adjournment 
from day to day, and a fresh notice should fix another 
date for the sale ; and where, in consequence of an in- 
definite postponement, an estate has been purchased 
for an inadequate price, and especially by the judg- 
ment-creditor, the irregularity is one that has occa- 
sioned substantial injury and justifies a setting aside 
of the sale. Jhoomuck Chowdhbt i;. Kadha 
Pebshad Singh . , . 26 W. B., 828 

810, Civil Procedure 

Code, 1877, s. 290 . — “ Consent.” — Lapse of time 
between proclamation and actual sale, — Postponement 
of sale. — An application made on the day of sale by 
the judgment-debtor that a part only of his property 
may be sold instead of the entirety, cannot be consider- 
ed such a ** consent ” as, by virtue of section 290 of Act 
X of 1877, would do away with the necessity of a pro- 
clamation for Bale being issued thirty days befoi’e the 
day fixed for sale. Where successive postponements 
of the day of sale have been made, but the last of 
these is made by the Court on its own motion with- 
out any application for postponement of sale being 
made on the part of the judgment-debtor (although 
such postponement might be for his benefit), a strict 
compliance with the rule that thirty days must elapse 
between the proclamation and the actual day of sale 
is requisite. Habbuns Sahai v. Bhaibo Pebbhad 
8in«h . . . . I. L. B.» 6 Calc., 258 


SAIiB IN BXBOtJTION OF DNOBKB- 

continued, 

16 . SETTING ASIDE SALE— i 
(a) iBBBGnLABirr-'GBNBBAL Cabbe—- eautftiMiicl. 

Groimd for setting aside sale~-eoiif»jiii«d. 

S. C. Hdbbuns Sahai «. Bhaibso Pbbbhad 

[4 0.1..B.,23 

See also Bhbebaj Koobbi v, Qbndh Lall 
Tbwabi . . I.L.R., 5 Calc .,878 

811. Agreement at to 

proclamation on postponement of sale. — Civil Proee- 
dure Code, 1859, s, 249.— -An execution sale, which had 
been fixed for a certain date, was put off to the 
corresponding date in the following month on the 
application of the judgment-debtor, who consented 
that he would not object to any irregularities affect- 
ing the sale if it took place on any date in tlie follow- 
ing month. An istahar was also issued, and it was 
proclaimed only in a public place. After the sale took 
place as agreed upon, the judgment-debtor contended 
that he was entitled, under Act VIII of 1869, section 
249, to have a fresh proclamation issued on the spot 
where the properties were situated. Meld that, as at 
the time of his application for postponement he did 
not contemplate any such proclamation, he could not 
now object to it not having boon issued. Hat 
Nabain Singh v. Gossain Luchmbb Xabain 
Fooebb 28W.R.,26e 

8)2. Sale on a hoU* 

day when Court is closed. — A sale in execution of a 
decree is illegal if made on a holiday, whether it is a 
fixed holiday or only a day on which the Courts are 
closed by order of the High Court. Habo Jbmabab 
V, Jadgb Chunlkb Hollab . 3 W. B., His., M 

313. " ■ " ' Sale on dote 

holiday. — Irregularity in publication or conduct of 
sale. — The sale of immoveable property by an Ameen 
on a close holiday is nut illegal, nor is it an irregular- 
ity in publishing or conducting the sale. Bisbam 
Mahton V. Sahib-un-nibba 

[I. L. B., 8 AIL, 888 

814. — Sale under two 

separate decrees. — Separate ealee. — Where the 
Court executing two decrees made separate orders 
directing the sale on the same date of certain im- 
moveable property in execution of such decrees, the 
officer conducting the sales was not bound to sell such 
property once for all in execution of both decrees, 
and his selling such property separately was therefore 
not an irregularity in the conduct of the sales, 
CouuT OF Wabdb V. Gaya Fbabab 

[I. L. B., 2 AIL, lOT 

815. — Purehatt hg 

decree-holder without permieeion of Court. — A sale 
at which the decree-holder himself, or some other 
person for him, without the permission of the Court 
first obtained, becomes the purchaser, is not ipto 
facto void ; it is a good sale, unless and until set aside 
by the Court under the provisions of section 294 
of the Civil Procedure Code, 1877. Jathbrbai v. 
Habibkai • . • 1 . Ii, 5 Bom., 575 
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SAXJI IH EXBClTTXOISr Ol* BSCBESS- 

cimtinu€d» 

16. SETTING ASIDE SXLE^ooniwued. 

(a) iBBiiGTrLABiTY—GJSKBBAL Oksbib-- continued. 

Oroimd for setting aside sale— 

lir THB VATTBB OS' VbBBAPAH ChBTTT 

[6 B. Ii* Ap., 87 : 14 W. B., 405 

816. Purchase hy 

decree-holder without permission of Court, — Civil 
Procedure Code {Act XIV of 1882)^ ss. 294, Bll . — 
Buhstantial ijyiiry.— Under the terms of section 294 of 
the Civil Procedure Code, it is discretionary with the 
High Court to set aside an execution sale at which 
the decree-holder has bid and purchased without first 
obtaining permission from the Court so to do ; and in 
dealing with such a case, the Couit, although con- 
sidering the matter as an irregularity in the conduct 
of the sale, will not interfere with the sale, unless it 
can be shown that the judgment-debtor has suffered 
some substantial injury arising from such irregu- 
larity. Mathvba Das o. Nathuni Lall Mauta 

[I. I*. B.. 11 Calc., 781 

817. ■ — - Purchase hy 

decree-holder. — Mefusal of application hy judgment- 
creditor to he permitted to hid at sale. — Invalidity 
of sale, — Civil Procedure Code, Act XIV of 1882, 
e. 9^4.— A mortgagee having obtained a decree de- 
claring his lien on certain property, put up for sale 
in execution of this decree the mortgaged property. 
The decree- holder asked for, but was refused, leave to 
bid at the sale, but, notwithst»uiding such refusal, 
purchased the property in the name of a third person. 
Possession under the sale was opposed, and the decree- 
holder as purchaser brought a suit for possession of 
the property. The defendants contended that, inas- 
much as the plaintiff (decree-holder) had been re- 
fused leave to bid at the sale, his purchase could not 
be enforced. that the plaintiff had be(3n guilty 

of an abuse of the process of the Court in bidding at 
fcha sale and buying the property benami, and that 
the sale, therefore, ought not to be enforced. Maho- 
ifBD Gazeb Chowdhbx V. Rah Loll Sbn 

[I.Ii.B.,10Calo.,767 

818. Purchase hy 

decree-holder. — Material irregularity. — Dissuading 
purchaser from bidding. — Civil Procedure Code 
(Act X of 1877), s. Bll. — Leave to bid. — Decree- 
holder related to manager of defendant. — When 
liberty is given to a decree-holder to bid at the sale 
of the judgment-debtor's property, be is bound to 
exercise the most scrupulous fairness in purchasing 
that property, and if he or his agent dissuades others 
from purchasing at the sale, that of itself is a suffi- 
cient ground why the purchase should be set aside. 
Whore a decree-holder was joint in family with the 
manager of an infant defendant, and the defendant’s 
property was to be sold in execution of the decree,-— 
Meld that the decree-holder ought not to bo granted 
leave to purchase at the sale, l^cause any purchase 
made by him would be for the benefit of the family of 
whieli the manager of the infant defendant was one 
of the members ; and it would in fact be a purchase 


8AI.B m EXECUTION OF BECBEB- 

continued, 

15. SETTING ASIDE SALE— 

(o) iBBBauLABiTX— G knbbal Casbb— 

Qxound for setting aside sale^continued, 
by an agent of the property of his principal. Woo- 
rBBJOBO Nath Sihcae v. Bbojbhdbonath MirHDui» 
[I. L. B., 7 Calc., 846; 9 C. I*. B., 268 

819. — Purchase hy 

decree-holder . — “ Material irregularity.** — Liberty to 
iiid, — Conduct calculated to deter bidders. — Civil 
Procedure Code (Act X of 1877), ss. 294, 311. --The 
holder of a decree, in execution of which property ia 
sold, is absolutely bound, under section 294 of Act X 
of 1877, to have express permission from the Court 
before he can purchase the property ; and whether 
this objection is taken and pressed or otherwise, a 
sale to him is invalid unless he has got explicit per- 
mission. The use, at a sale, of language by an in- 
tending bidder in disparagement of the property for 
the purpose of influencing bystanders, and deterring 
them from bidding for the property, is a “ material 
irregularity” sufficient to render the sale invalid 
under section 311 of the same Act. Rubhineb Bul- 
LUBH V. BBOJONATH SlBCAB 

[I. Xi. B., 5 Calo., 308 

320. Purchase hy 

son of decree-holder. — Code of Civil Procedure (Act 
X of 1877), 8. 294. — A purchase by the son of a 
decree-holder, undivided in interest from his father, 
is a purchase by the decree-holder within the moaning 
of section 294 of Act X of 1877 as it stood previously 
to its amendment by Act Xll of 1879, and is abso- 
lutely void if the purchase were made with funds 
which were joint property of the father and son. 
Nabatan Dbbhfaedb V, Anaji Dbshfandb 

[1. li. B., 5 Bom., 130 

Since the amendment of the Civil Procedure Code 
by Act XII of 1879 the sale would not be treated as 
absolutely void, but as liable to be set aside by the 
Court on application by the judgment-debtor or other 
party interested in the sale. 

821. P^ection. of 

highest hid. — Abortive sale caused hy act of judg- 
ment-debtor. — Highest bidder declared not the pur» 
chaser . — Validity of sale. — Three attempts to sell 
land taken in execution under a decree had been rend- 
ered abortive by the acts of the judgment-debtor, and a 
delay of seven years occasioned, during which by his 
conduct he defeated the execution of the decree. 
When the property was put up for sale for the fourth 
time, the Collector rejected the two highest bids, on 
the ground that neither of the bidders could produce 
a mooktearnamab from the persons for whom re- 
spectively they professed to act as agents, nor pro- 
duce the required deposit, and he declared the third 
highest bidder the purchaser of the land. Held that 
uuder the circumstances the conduct of the CoUeotor 
was justifi. able and the sale valid. Mohbsh Nabaik 
Bixigh V. Kishvakukd Missxb. Marsh., 692 
[2 Ind.Jur.,0. S.,1:5W.B.,P. 0,7 
9 Moore’s I. iU 324 
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SALE IN EXECUTION OF DEOBEB-- 

iiOntinueiL 

15. SETTINO ASIDE SALE^eon^tMMMA 
(a) iBBinaiTLABiTY— OsKSBAL CABMB’—coniit$ued, 
Ground for Betting aside aale-^ooniiMued, 

S22, Depoait hp pur- 

ehaser, — Purchctse hy dacree-holder, — ^At a sale in 
execution of a decree, when the sale of au^ lot is 
completed, the purchaser should then and there be re- 
quired to make the deposit prescribed by the Civil 
Procedure Code, failing which the lot should at 
once be put up to sale at the risk of the first pur- 
chaser. The decree-holder, if the lot is knocked 
down to him, is as much bound to make the pre- 
scribed deposit as any other auction-purchaser. 

KOO DuTT JuA V, XilSJfiliAKVNI) SiNOH 

[W. B., 1864, Mis., 80 

323. Purchase hy 

decree-holder, — Payment not in cash, hut hy giving 
receipts Jor amount due to him. — Where the decree- 
holder is himself the purchaser at a sale in execution, 
there is no reason why he should not, instead of pay- 
ing the price in cash, give receipts for the amount 
due to him under his decrees, supposing their value 
is sufticient to cover the amount for which the pro- 
perty is sold. The fact that he does so is not a valid 
objection to the sale. Khellat Ohukdbb Chosk 
V. Kbshub Chubbeb Paul Chowbby 

[16 W. B., 46 

324, - - Payment of 

purchase-money . — Civil Procedure Code^ 1859, ss. 
254, 256, 257. — Default in making deposit. — Direc- 
tions as to the payment of the purchase- money at 
sales in execution of decree, arising under section 
254, Act Vlll of 1859, were to be dealt with as pro- 
vided by that section, and did not fall under sections 
256 and 257. A default under section 254 was not an 
“ irregularity in conducting the sale ” under section 
256. Bbinba Debeb Dosseb v. Gopbb Soondubbb 
Dossia . . . . 6 W. B., Mis., 82 

326, Payment of 

purchase-money. — Civil Procedure Code, 1&77, s. 
294, and ss. 306, 313, — Set-off of purchase-money. 
’—-Omission to make deposit. — The requirements of 
section 306 of the Civil Procedure Code applying to 
all cases of sale of immoveable property, under 
Chapter XIX, a decree-holder buying with permis- 
sion given under section 294, and desiring to set of? 
liis purchase-mom^ against the amount of the de- 
cree, is not exempt from the necessity of making, at 
the time of sale, a deposit of 25 per cent, on the 
amount of such purchase-money ; and such deposit 
must bo made in cash. The option so to set off the 
purchase-money cannot be exercised by the pur- 
chaser until the confirmation and payment of ex- 
penses of the sale. Where, however, all parties in- 
terested in the amount to be deposited have waived 
their right to have that amount deposited in cash, 
the sale ought not to be set aside on the ground that 
a cash deposit has not been made. Go pal Sibgh v. 
Boy Bubwabbe Lall Sahoo . 5 C. 1<. R,, 181 

326. — " Payment of pur- 

ehate-money,— ‘Civil Procedure Code, 1877, s, 306.-- 


BAXM m EXECUTION OF UEOBEE^i 

continued, 

15. SETTING ASIDE SAhSi-’^oonHnued, 

(a) Ibbegulabity— Gebebal CAAtB^continuod. 

Ground for setting aaide 
Failure to pay deposit of purchase^money required 
by that section.— ‘The person declared to be the pur- 
cnaser of property put up for sale iu execution of a 
decree did not, as required by section 806 of tba 
Civil Procedure Code, pay a deposit of 25 per 
centum on the amount of his purchase immediaimy 
after such declaration, hut on a date subsequent to 
the date on which the property was pat up for 
sale. Meld that there was no sale at all of the pro- 
perty. INTIEAU Alil K.HAK V. NabAIE SlNGH 

[1. la. B., 5 All., 816 

827. InahUity <f 

purchaser to make deposit. — Me-sale. — Substantial 
injury. — Civil Procedure Code (Act X of ^7), 
8 . 293. — ^At a sale in execution of a decree th^ro- 
perty was knocked down to a bidder at B260. The 
bidder was unable to make a deposit, and the pro- 
perty was immediately put up for sale and re-sold 
for B.50. Meld, that the judgment-debtor had sus- 
tained such substantial injury as would justify the 
Court iu setting aside the sale, notwithstanding that 
the judgment-debtor might, under section 293 of tho 
Civil Procedure Code, have recovered the difference 
between the original bid and the price at which the 
property was sold. BBEEXir Chundbe Suiokbab 
V. PuBKESHEATH Bibwas . 1. li. B., 9 Calo., 88 

8. C. Bbfin Cuubdeu Shiokdab v. Modhoo 
Chowbhubi . • 12 C. li. B., 816 

828. Omission to 

make deposit. — Default of purchaser after sale of 
portion of property sufficient to satisfy decree.— 
Where portion of the property of a judgment-debtor 
has been sold in execution for a sum suificient to 
satisfy the decree, the Court is not justified, on 
default being made by the purchaser, in directing 
the sale of any further portion of the debtor’s pro- 
perty, it being open cither to the judgment-creditor 
OP the judgment-debtor to apply that the bahince 
due upou the decree, after re-sale of the portion 
already sold, should be realised from the defaulter. 
Joy Chuedbb Bibwas v. Kali Kishobe Dby Sib- 
8 C. Ij, B,, 41 

329. — — Failure to make 

deposit. — Re-sale without notice. — Irregular proce- 
dure. — At a Court sale iu execution of a decree, T. 
bid 113,550 for the judgment-debtor’s land on the 
24th March 1882, but tlie Amecn re-sold the pro- 
perty the next day for R2,500 on the ground that 
the deposit was not duly made, T, objected on the 
28th March and a fresh sale was ordered by the 
Court without giving notice to the jndgpsient'&btor 
and the land was sold for B2,700 on the 18th June. 
On the 13th July the judghient-debtor applied to 
have this sale set aside and the sale to T. con- 
firmed. — Meld that the judgment-debtor was en- 
titled to have the sale of the Idth June and the order 
which led to it set aside, and that the Court was 
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BAJUB m SXXSCUTXON OF DECBUB- 

continued, 

16. SETTING ASIDE SklM^coniinved, 

(«) iBEsatrLABiTT— G jbkiibal Cabm— continued. 

Oronnd settiiig aside Bale-^eontinued. 

bound to decide whether the deposit had been duly 
made by T., or, if not, whether 21 was liable for any 
deficiency in the price which might be realised on a 
resale. KvppaYYAisr v , Eahasami Ayyak 

[1. li. B., 6 Mad., 107 

880, Failure to pay 

purohaee*money*^Re^8ale,-~‘A.t a sale in execution 
of decree, cert^n property was knocked down to a 
bidder, who made default in payment of the pur- 
dhase*money. Subsequently the Judge again put 
the property up for sale, and re* 8 old it at a lower 
price. The decree not being satisfied, the Judge put 
up other property which had been advertised for sale 

' property above mentioned, without getting 
from the defaulter the difference between the price 
obtained at the second sale and that obtained at the 
first. On an application by the judgment-dobtor to 
have the sale of the second property set aside, — Meld 
that no sufficient cause was shown for setting aside 
the sale. Joy Chunder Jiiewas v. Kali Kishore X)ey 
Siroar, 8 0. A. Ji„ 41, distinguished. Khiroda Mayi 
Daesi v. Oolam Abardari, 13 JB, L. JB., 114, follow- 
ed. GOUB CuUNDRB lilSWAB «. Chundgb Ooomab 

Eoy . 1. L. B., 8 Calc., 291 : 10 C. Ii. B., 239 

SSL — Failure to pay 

depoeit. — Re-mle on default in deposiU — Civil Fro» 
oedure Cade, 1859, s. In a re-sale for default 
under section 253, Act Vlll of 1859, the officer 
conducting the sale was not bound to commence from 
the next highest bid below that made by the default- 
er, instead of commencing the sale de novo. Goub 
Mooxk SiiraM v , Lalla Goub {Suiikub 

[1 W. R., Mis., 11 

SS2. - — — — — — . Inadequacy of 

y^ics.— -Smallness of price is not a sufficient ground 
for setting aside a sale, unless it be the effect of an 
irregularity in the sale proceedings.* Kjbbt Bhun- 
«. Mittubjjbbt Singh 

L0 W. B., Mis., 81 

Nubdba Kishobb Doss c. Bungsbeb Mohun 
Dobs 17 W. B., 210 

UuBXBBooL Doss V . Allbndeb. Hubexbool 
Hossxik o. Land Mobtoagb Bank 

[14W.B.,44 

AXiIMOOBPY. Cbowbhby c. Chundbr Nath Sbn 

[24 W. B., 227 

SSS. ' Inadequacy of 

price,--^Inadequaie price produced by mistake , — 
Misstatement in itoft/tcaftoa.-— Where an irregular* 
ity in an execution sale {e.y., a misstatement in the 
notification), produces a mistake, and the property is 
consequently sold at an inadequate price, the judg- 
ment-debtor is entitled to have the sale reversed. 
KjiOHBaA Bxbeb e. Jqhaj> Kohbbn 

[14W.B.,820 


SAUS IN EXECXnriON OF DEOBEB- 

eontinued. 

16. SETTING ASIDE SAhVl^ontimed. 

(a) lEBBaTTiABirY—GENEBAL Casbs— coafinnsd. 

Ground for setting aside sale-— co»fm»sd. 

834. " Inadequacy of 

prioe.^Material irregularity, — Confirmation of sale, 
— Code of Civil Procedure (XI F of 1882), ss, 305, 
311, and 314, — The sale of immoveable property to the 
highest bidder for a price which subsequently appears 
to be too low, is not a material irregularity in pub- 
lishing or conducting the sale. A decree-holder or a 
judgment-debtor cannot apply to set aside a sale on 
the ground of the price realised being too low. Un- 
der section 314 of the Code of Civil Procedure, 1882, 
the Civil Court cannot, upon or without applica- 
tion, refuse to confirm a sale on the ground that the 
price bid is too low. Lakshki v, Kbishnabhat 

[I. Ii. R., 8 Bom., 424 

335. -...,1.-. — M , Inadequacy of 

price. — The circumstance that property was sold in 
execution of a decree below its proper value, and that 
few persons attended the sale, is not sufficient to vitiate 
the sale. Bughoo Nath Singh v. Toodby Singh 

[6 N. W., 19 

330 , - — Inadequacy of 

price.^Error in notification, — Civil Froeedure Code, 
1859, ss, 25G, 257.— At a sale held on the 9th Sep- 
tember 1872, in execution of a decree, the respondent 
purchased an estate for ft56,000. The notification 
of sale had stated the Government revenue to be 
B3,I46 instead of 118,146, the sale being fixed for 
the 5th August 1872. The sale was postponed with- 
out the issue of a second notification on an applica- 
tion by the judgment-debtor praying for such post- 
ponement, "the attachment and the notification of 
sale being maintained.” On the Ist October 1872, 
the judgment-debtor objected under section 256 of 
Act Vlll of 1859 to the sale on the ground of ma- 
terial error in the abovementioned notification in 
regard to the amount of Government revenue. The 
Subordinate Judge overruled such objection, but 
omitted to pass an order under section 257, confirm- 
ing the sale. Thereupon the judgment-debtor paid 
into Court the amount of the decree, and then obtain- 
ed from the Judge an order purporting to have been 
made on review under section 876, but without notice 
to the respondent, setting aside the sale on the 
ground of inadequacy of price and the abovemention- 
ed material error. Subsequently the Judge refused 
to confirm the sale, and to issue a certificate to 
the respondent. The High Court, on application 
by the respondent under 24 and 25 Victoria, Cap. 
104, section 16, held that the objections made were 
insufficient, and directed the Judge to confirm the 
sale. Meld by the Privy Council that, although the 
alleged inadequacy of price was no ground for refus- 
ing to confirm the sale, yet that the above error in 
specifying the amomit of Government revenue was 
an irregularity (see section 249) for which, on proof 
of substantial injury to the judgment-debtor there- 
from, the sale might have been set aside; but that the 
above petition for postponement amounted to an 
mission by the judgment-debtor that the notification 
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BALE m EXECVTIOE OF BBORFB-- 

cofiiinued. 

16. SETTING ASIDE SALK-^-coniinued. 

(a) iBESGxrLABiTY^GENBBAL CASKS — continited. 

C^ound for Betting aside Bale^eontinuad, 
was correct, or that there was no such irregularity 
as would be likely to mislead. QiBDBABi SlKQH v. 
HtrBBBO Nabaik Singh 

[L 3 I. A., 230 : 26 W. B., 44 

Affirming the decision of the High Court in 
Hubhko Nabain Sahoo V, Gibdhabbb Singh 

[19 W. B., 227 

837. - — Inadequacy of 

price. — Mrror in, notice of sa/c.— Mere inadcH^^uacy 
of price is not a sufficient ground for sotting aside a 
sale in execiitiou if no substantial injury has been 
caused to judgment-debtor by any material irregular- 
ity in publishing and conducting the sale ; and the 
mention of the name of a wrong pergunnah in the 
notice of sale is not such an irregularity, when the 
notice has been served in the right mouzah and the 
estate has been identified. Noobal Hossbin «. Ram 
COOMAB Sahbb . . . 26 W. B., 326 

338. Inadequacy of 

price, — Irregularity in publishing or conducting sale. 
— If it is proved that the price obtained for projwjrty 
sold at an execution-sale is greatly inadequate, and 
if it be also proved that there has been a material 
irregularity in publishing or conducting the sale, the 
Court will presume that the irregularity was the 
cause of tlic inadequacy of price, until proof is given 
to the contrary. Gopeenath Dohey v. iioy Luchmee^ 
put aingh, I. L. Ji., 3 bale,, 642, approved. Kai>X- 
TABA Chowdhabin V. Ramcoomab Goopta 

^ [I. I.. B., 7 Calc., 466 : 9 C. L. B., 114 

339. Sale at an in- 

adequate price, through irregularity in sale proceed- 
ings. — Where six tenures with separate recorded 
jummas were lumped together and sold in execution 
of decree as one lot, whereby the plaintiff and his 
CO- sharers w^ero precluded from buying up any one 
or more of the six ttjnures, and no description of the 
properties to be sold was given either in the sale 
}>ruclamation or lutbundi, in consequence of which 
the defendant was apparently the only bidder, and 
be purchased six tenures at an inadequate price, the 
sale was reversed as fraudulent and illegal. Sbbb- 
KVNX Doss V, Rahjbebun Roy . 18 W. B., 342 

340. — Inadequacy of 

price. — Irregularities indicating suspicions of 
fraud. — Where immoveable property of considerable 
value bad been sold for Bll in a sale in execution 
of a decree for BlT-ll-Q, and purchased benami by 
the execution -creditor in the name of a relative, 
and it was found that the judgment-debtor had not 
been informed of the sale, — Meld that all these cir- 
cumstances taken together justified a suspicion of 
fraudulent dealing, and that the judgment-debtor 
was entitled to recover his property on payment of 
the original due. Gobind Chunhbb Mookbbjbb e. 
Bak Komhl CHATTBJurBE . 25 W. B., 364 


8AUBS m EXBCXJTION OF BTOBBB- 

continued. 

15. SETTING ASIDE 

(a) IBBBGULABITY— Gknbbal OijM^eoniimted. 

Qround for setting aside sale — continued- 


* Inadequacy of 

price of property . — The market value of a property 
is not the value which ought to be taken as the 
standard at an auction sale in execution of a decree 
where the purchaser ordinarily gets neither a title 
nor the title-deeds as in a private sale, but only the 
right, title, and interest of the judgment-debtor at 
the time of sale. Mb AH Khan v. Nabain Chundbb 
Chowdhby . . . . 18 W. B., 197 


' 342. — - — ■ Qicil Vrocedure 

Code, 1869, ss, 256, 267. — Suit to cancel order setting 
asidf sale.— Act XXIII of 1861, s. 11.— K Munsif 
having cancelled an auction sale of landed pro|)orty on 
the sole objection of the judgment-debtor that the 
i)roperty realised a low price, and the Judge having 
dismissed the auetion-purchaseris api)cal from the 
said order on the ground that the Munsif had no 
authority to csncel the sale under the terms of section 
257 of Act Vlll of 1869 without some irregularity in 
conducting or publishing the sale being proved, and 
that the said order must therefore be token to have 
been passed under section 11, Act XX.III of 18(51, 
which admits of no appeal by the auction-purchaser, 
who was no party to the execution proceedings,-— 
Meld that such order passed by the M unstf was not 
a proceeding under section 11 of Act XXllI of 1861, 
but an order passed ultra vires uuder section 257 
of Act Vlll of 1869, and that a suit would lie for 
its cancehnent, — the finality of an order under sections 
256 and 257 of Act Vlll of 1859 depending on its 
compliance with the terms of those sections, Su- 
KHAI V. Dabyai . . I. li. B., 1 All., 374 

348. Civil Procedure 

Code, 1882, ss. 311, 812, 313, 644.— Act XII of 
1879, sch. IV, form 149. — Suit to set aside sale , — 
Under Act XII of 1879, form 149 of schedule IV of 
the Code of Civil Procedure provided that sixty days 
should elapse between a sale in execution of a decree 
and its confirmation. A sale having been confirmed 
before the expiry of sixty days,— that the 
sale was not rendered inoperative and that its effect 
was not postponed by reason of the provision in 
form No, 149. Haji v. Athabamak. MresA v, 
Athabaman . . . I. li. B., 7 Mad,, 512 

344. Order confirm- 

ing sale after order eetting it aside.— A sale in exe- 
cution of a decree was set aside by a subsequent 
decree of 9th March 1861, but was afterwards 
allowed to stand by an order of 7th May 1862. As 
no suit w'as brought to set aside the latter order, it 
was held to be a final judicial proceeding, and the 
Bule declared to be good and valid. Mhnnoo Lall 
V. CaooNEB Shahoo . ; .7 W. B., 118 

346. — — Objection for 

irregularity disallowed. — Sale eet aside on other 
grounds. — On application by the judgment-debtor to 
tlie Principal 8uddor Ameen to set aside the sale by 

8n 
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MAUSi IN NXBCUmON 01> BBCBSSIES^ 

continued, 

15. SETTING ASIDE 

(a) lEEBGiTLABiTT— G bitebal CAsm^continued, 
Ground for settiii^ aside Bale'--'Continued, 

auction of a liouso in execution of a decree, on the 
grounds^ of material irfegularities in publishing and 
conducting the sale, from which the applicant sus- 
tained substantial injury, the objections were dis- 
allowed a.s untenable, and the sale conhmicd. But 
the District Ju^e on appeal set aside the sale on 
a ground on which he had no authority to interfere. 
On petition to the High Court by the purchaser of 
the house, — Held that the order of the Judge must 
be set aside as illegal, and the original order, con- 
firming the sale, allowed to stand. KofiHTi ». 
Nabayaw Dhplappa . , 3 Bom., A. C., 110 

346. Security hy 

manager of lunatic , — Second attachment and sale 
before security given, — Attachment without sale^* 
validity of — The jilaintiff, as inaiiagor of the estate 
of her huslHiiid, a lunatic, obtained a decree and 
attach(>(l and l)e(;anie the purchaser of the lands of 
the defendant in execution of the decree. The 
Judge required her to give security for the proceeds 
of the sale before he would allow actual possession 
to he given to h(5r. The sale was continued, but 
several months elapsed hofore she found security, 
and meanwhile the same lands were attached and 
purchased by other creditors under another decree 
against the said debtor, and possession was given to 
them. J/eld (reversing the decision of the High 
Court), the title of the plaintiff must prevail. The 
security was ordered for the protection of the luna- 
tic against misappropriutiou hy his manager j it was 
not a proceeding affecting tlie judgment-debtor. 
The second sale ought not to have been ordered or 
confirmed. Under the Code of Civil Procedure, pro- 
perty may be atta<',hed without view to immediate 
sale. Saeoda Peosaud Mullick v. Lutchmkb- 
rvT SiNO Doogur . . 10 B. Ii. K., 214 

[17 W. B., 289 : 14 Moore’s I. A., 529 

347* — ' " ' Second sale be’ 

fore confirmation of suit. — Separate suit. — Effect of 
sale before oonfirmalion.^lUhe plaintiff and the de- 
fendants C. and D. were tlu? co-owners of u portion 
of a shikmi talook in the 10 aunas share of a /.emiti- 
dari behmgiiig to the defendiint A. A, having suc- 
eeeded in enhancing the rent of the toniiro obtained a 
decree for arrears of rent at the enhanced rate, which 
she proceeded to execute in 1880. In 1881 she ob- 
tained another decree for arrears of rent of a subse- 
quent period, in execution of w'hich the tenure was 
put up to auction and sold for 111.5,000 on 20th July 
1881, A. herself being the purchaser. Before this 
sale was contivmcd the tenure was, on 20tli Septem- 
ber 1881, again put up for sale in execution of the 
first decree, and was purchased by A. for HIO. The 
plaintiff and C. and 1). applied to have both sales sot 1 
aside oi\ the ground of irregularity. The appli- 
cation as regarded the sale of 20th Septem^r 1881 
was rejected tm 30th Dooemher 1881, and this order 
Court on 14th August j 
18829 and (on review) 21st March 1883. Meanwhile ! 


SAX.S m EXBCtTTXON OF DBCBFK-- 

continued. 

15. SETTING ASIDE ^AL&^eonlinmd. 

{a) IbeegitIiABITY— Genebal CASEB---contimed, 
Ground for setting aside B&le-’continued. 

the sale of the 20th July 1881 was set aside by the 
order of the Subordinate Judge on 19th June 1882. 
In a suit against A, B. (the agent of A.^, C,, and D,, 
brought on the 20th March 1884, in which the plain- 
tiff prayed that the sale of 20th September 1881 ** be 
declared ineffectual, and be set aside, and that the 
plaintiff do recover possession of the property,^' — 
Seld that the suit being not one to sot aside the sale 
on the ground of fraud or anything connected with 
the sale itself, but on account of the sotting aside of 
the first sale, which took place long after the second 
sale had been confirmed, and when no execution 
proceedings were pending in which it was possible 
for the plaintiff to raise the ciuestion, the suit would 
lie. Saroda Churn Chuckerbutty v. Mahomed Isuf 
Meah, I. L. It., 11 Calc., 376, distinguished. Held, 
also, that the first sale, not having been set aside at 
the time of the sale, was at that time, although it 
had not been confirmed, a good and effectual sale to 
pass the property as against the ]>laintiff and C, and 
I>,, so that there was nothing left to pass under the 
second sale. In the interval between the sale and 
the confirmation of sale, there is not merely a con- 
tract for sale, but an inchoate transfer of title 
which only requires confirmation to perfect it; a sale 
actually takes place which, if not made absolute, 
must he set aside. Skaroda Prosad Mullick v. 
Luehmeeput Singh Doogur, 14 Moored s 1. A., 529 : 10 
B, L. a., 214, cited. Peangotjb Mazoomdab v. 
Himanta Kumaei Debya 

[I. L. B., 12 Calc., 697 

(?>) Substantial Injuby. 

348. Proof of suh-^ 

stantial injury. — Civil Procedure Code, 1859, s, 256. 
— Even where material irregularity had occurred, as 
from non-issue of proclamation of sale, the party 
applying to set aside the sale on that ground was 
bound under section 25G, Act VIII of 1859, to prove 
that be had sustained substantial injury thereby. 
.Toy Taba Dosseb v. Mauomed Hussein 

[2 W, B., Mis., 2 

Nilmoneb Shaha V. Eah Chfkn Deb 

[6W.B.,Mi8.,45 

Abool Mahomed «. Shib Doolabbe Tbwabbb 

[U W. B., 114 

Laek Bam v, Mohbsh Dobs . 12 W. B., 488 
Nujmooddeen Ahmed v. Abdool Azekz 

[15 W. B., 95 

Chundeb Sebhub Deb v, Jadub Chundeb 

Sett 19 W. B., 78 

Sanwul Singh v, Mabhun Pandby 

[2 IS*. W., 143 

Shbo Pbokash Mibseb v. Huedai Naeain 

[22 W. B., 550 

I’his now forms an express enactment m the Code. 
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6ALB IN EXECUTION OF DECBEE— 

continued, 

16. SETTING ASIDE SALE--oo»^i»«e<2. 

(i) Sttbstantiai iNJUBY-^oontimted. 

Ground for setting aside sale — continued, 

340, — JPresumption as 

to irregularity and injury.--^ Civil Procedure Code, 
Act XIV of 1882, s. 811, — Where an applica- 
tion is made to set aside a sale in execution of a 
decree on the ground of irregularity, it is not to be 
presumed from the proved existence of irregularity 
and injury that the latter occurred by reason of the 
former, in the absence of evidon(*.e to show that the 
injui*y is the result of the irregularity. Macnaghten 
V. Mahahir Pershad Singh, I. L, id., 9 Calc., 056 ; 
and Lala MoharuJc Lai v. Secretary of State for 
India in Council, I. L, R., 11 Calc., 200, discussed. 
Saxish CnunDEa Uai CiiownnuBi v, Thomas 

[I. L. B., 11 Calc., 658 

850. Presumption as 

to irregularity and injury, — Civil Procedure Code 
(Act X of 1877), s. 3li . — Witnesses, Laches in sum' 
moning, — On an application under section 311 of the 
Civil Procedure Code (Act X of 1877) to sot aside 
a sale, it appeai’ed that there had been a material 
irregularity in publishing the sale ; but no witnesses 
were calhid to })rove that substantial injury had been 
caused thereby. It also aj»iH.'ared that, seventetju 
days after the applicant had applied for i)ro(;lama« 
tion to be issued to his witnesses, he deposited the 
requisite fees j and that, subscipieatly, there was a 
delay of seven days in the othce in issuing such 
proclamations, which were ultimately issued only 
three days prior to the day tixovl for the hearing. 
On the applicant alleging that, in consequence of 
such delay, he had not been allow'ed a fair oppor- 
tunity to produce bis witnesses, — Held that the 
Court cannot presume that substantial injury has 
been caused from the mere fact of there having been 
a material irregularity in publishing a sale; but 
wlien both a material irregularity uud substantial 
injury have been jiroved, the Court may reasonably 
presume that the substantial injury is due to such 
irregularity. Meld, also, that the applicant, having 
been guilty of laches himself, could not be allowe*! 
to set up the delay in the otFiee as a ground for the 
non-production of his witnesses. Qopee Nath I) 0 ' 
bay V. Roy Luchmeeput Singh, I. L. R., 3 Calc., 542, 
considered. Bonomali Mozumdae «. Woomesh 
CHUNDER BUNDOrAD^lYA 

[I. L. B., 7 Calc., 730 : 0 C. L. B., 341 


(c) Expenses op Sale. 

851 , ^liability for expenses of 

sale. — Sale set aside for irregularity , — Whore an 
execution sale was set aside, on the ground of irregu- 
larity on the part of the Ameen and other oflicials, — 
Held tliat the judg»iient-debt(jr was not chargeable 
with the expenses of such sale. Hulse v. Lxjch- 
M(JN Dabs . ... 1 Agra« Mis., 1 
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BAIiE IN EXECUTION OF BEOSS^ 

continued. 

16. SETTING ASIDE SALE- RIGHTS OF 
PURCHASERS. 

(a) Compensation. 

852. Bigbt to oompensation for 

improvements on ejectment,— XI of 1855, 
— A purchaser at a Sheriff’s wile was not entitled 
to compensation under Act XI of 1855, section 2, for 
improvements to the land during his occupation if ho 
hod relied solely on the bill of sale. Beoxbubnatii 
Khkttby f». Doyalchundbb Laha 

[Bourke, O. C., 159 

353. Rond fide pur* 

chaser,-^ Inquiry as to title. -'-Act XI of 1855, -A 
person did not become a bond fide purchaser within 
the moaning of Act XI of 1855 unless he had made 
all reasonable enquiries us to the title. Enquiries 
from neighbours were not sufficient. When tbereforo 
a purchaser who had bought property on no further iu- 
formaiioii than he could obtain from neigh hours was 
ejected by one who showed a better title, — Meld that 
he was not entitled to comi)ensation under A(!t XI 
of 1855. Oo0b Gopaul Dutt i>. BiflsoNATti 
Ghosb Cor.« 41 

(5) ReCOVBET op PUEOnABB-MONEY. 

854. Bight to refund of pur- 

chase-money. — Mode of recovery, — Civil Proce- 
dure Code, 1859, s. 258.— Under soctiou 258, Act Vllt 
of 1859, when a sale of immoveable property is sot 
aside the purchaser is entitled to recover back bis 
purtdiase- money. If the Court, revcrsiiig the sale, 
omit to make such order, the purchaser can sue to 
recover the money from the person who has rcciavcd 
it. Gebesh Chundee Pottae v, Lookhooda 
Moyeb Dabee . . . . 1 W. B,, 55 

Doolutn Hue Nath Koonwbebb v, Baijoo 

2 Agra, 50 

855. Civil Procedure 

Code, 1859, s, 258. — When a sale of immoveable pro- 
perty in execution of a decree was set aside by u com- 
potont Court, tlio right of the purchaser to recover 
back his purchase- money, under section 258, Act 
VIII of 1859, was absolute, even though he himself 
caused the property to l>c put aj» for sale, provided he 
was not guilty of any fraud or misrepresentation, or 
did not guarantee the validity of the sale under the 
decree. Beojendue Boy ChoWHHBY «. duaUE- 
NATH Roy 6 W. B.^ 147 

356 - ' - Subsequent re* 

vtrsal of decree on appeal, — The plaintiff purchafied 
certain property at a sale under an execution upon a 
decree and paid the purchase-money. The purchase- 
money was applied partly in satisfying the decJtoe- 
holder, and partly in satisfy iiig other persons admitted 
by the decree to participate. The decree was after- 
wards reversed upon appeal, and the execution-debtor 
reinstated in bis rights. MelA that the plaintiff was 
not entitled to recover the purchase-money from the 

8 , 
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BAm m JBXBCT7TIOK OF BSCBKEI- 

eontinnsd* 

la SETTING ASIDE SALE— RIGHTS OP 
PU ECH AS EES — continued, 

(h) ESOOTBBY OB PUBCHASB-HONBT— 

Bight to reftuid of purohaBe-money— coat- 
tinned, 

execution-debtor. Choolun Siboh «. Boy Mohttn- 
Mxtteb .... Marsh., 188 

S. C. Eot Mohun Lail Mitybb e. Choolttn 

1 Hay, 488 

867 . — — " Sale set aside 

for want of interest of debtor in the property , — 
When a sale is sot aside by reason of the execution- 
debtor having no interest in the property sold, the 

S urchaser of such property is entitled to receive back 
is purchase-money as on a consideration that has 
failed. Bavk or Hindustan, China, and Japan 
o, PBEiroHAND Raichand. Ahmedbhai Habibhai 
p, Pbemohand EaiohanD' « 6 Bom., O. C., 88 
Contra^ Kbishnapa valad Santu v, Panohapa 
TALAD Gubupadapa • 6 Bom., A. C., 258 
Kalu bin Visaji «. Damodhab Govind 

[9 Bom., 92 

Mahombd BabibuIiLA e. Abdulla 

[4 B. li. B., Ap., 35: 15 W. B., 196, note 

858. Proportionate 

share of purchase-money on portion of sale being set 
aside, — Where the plaiiitiff purchased at an auction- 
sale under a decree the rights and interests of a person 
and his minor brother in certain property, and the 
decroo was subsequently set aside as far as it con- 
cerned the minor brother’s share, — Held that the 
purchaser was entitled to a refund of a proportionate 
share of the purchase-money, and that a decree for 
the same against the wrong-doers, the decree-holder 
and the judgmeiit-dchWr jointly, was a proper decree. 
Nbbl Kunth Sahee v, Asmun Matho 

[8 N.W„67 

Doolhxn Hub Nath Koonwebee v, Baijoo 

OojBA . • . • . 2 Agra, 50 

859. — Want of inter- 

est \of debior,^Itightf title, and interest, — Section 
258, Act VIII of 1859, only applied to cases where a 
sale of immoveable property had been set aside under 
circumstances which would, under Act VIII of 1859, 
authorise such a proceeding. The fact that the party 
whose right, title, and interest were sold bad no in- 
terest at all, or less than was supposed, was no ground 
for setting aside the sale or refunding the purchase- 
money. Eajib Loohun t). Bimalahoni Dabi 

[2 B. L. B., A. C., 82 

S. C. Kajbeb Loohun Sawunt v, Mohbssubbe 
Bossbb .... low. B., 865 

860. " , , recover 

purchase-money , — Want of interest of debtor , — 
Warranty of title, — Liability of sheriff and eaeeu- 
iion-creditor.^ Civil Procedure Code, 1859,’ e, 258, 
^Irregularity in aalemproceedings. — A purchaser of 
projjerty, whether immoveable or moveable, at a sale 


BAliXS IK KOOUTIOK OF HKCBHEI--. 

continued, 

16. SETTING ASIDE SALE— RIGHTS OP 
PQ RCHASERS — continued, 

{ h ) Rbcovbbt op Pubohasb-monbt— 

Bight to reftmd of purchase-money— con- 

tinued, 

in execution of a decree under the Code of Civil Pro- 
cedure, 1869, held in accordance witli the provisions 
of that Code, had no right to recover his purchase- 
money, though it might turn out that the right, title, 
and Interest of the execution-debtor was nothing at all, 
unless the sale itself be set aside, and the sale would 
not be set aside by reason merely of the defect or ab- 
sence of title in the thing sold on the part of the exe- 
cution-debtor ; but if there was an express assertion 
that the goods sold were the property of the execution- 
debtor, the sheriff and the execution-debtor were bound • 
by such warranty, to the extent, at least, that that 
one of them, in whose hands the purchase-money was, 
was bound to restore it to the purchaser, if the pur- 
chaser had not got that for which he paid. Section 
258 of Act VI II of 1859 applied wherever a sale was 
set aside, whether for irregularity in publishing or con- 
ducting a sale or for other grounds ; and though the 
right of the purchaser to recover back his purchaso- 
money, in case of the sale being set aside, was, by that 
Act, given expressly only where the sah? was of im- 
moveable property, yet the same consequence would 
follow where a sale of moveable property in execution 
had been set aside. Where, therefore, certain shares 
wore attached by the execution-creditor as the property 
of the execution -debtor, and were afterwards sold in 
execution by the sheriff, and the execution orders and 
warrants and the sheriff’s proclamation of sale con- 
tained assertions of interest of the execution-debtor 
in these shares, whereas he had no such interest, — 
Held that the purchaser at the execution sale was 
entitled to have the sale sot aside, and his purchase- 
money returned to him ; but the sheriff’s liability to 
tbe purchaser in such a case ceased so soon as he had 
paid over the proceeds of tlie sale to the execution- 
creditor, and the purchaser’s remedy thereafter was 
against tbe exocntion-creditor only. Banh of Hin- 
dustan V. Premchand Baichand, 5 Bom., O. C., 83, 
commented upon. Fbamji Besanji Dastub v. iIob- 
MASji Pestanji . . I. Xi. B., 2 Bom., 258 

361. — Suit to recover 

purchase-money when judgment-debtor had no inter- 
est.-^Act Vlil of 1859, s$. 257, 258.— Where an 
auction -purchaser at a sale in execution of a decree 
bought the right, title, and interest of the judgment- 
debtor in the proj^erty sold in execution, and it was 
subsequently found that the judgment-debtor had 
no right, title, or interest whatever in the property, 
it was held that no suit would lie against the decree- 
holder or the judgment-debtor to recover back the 
money which the auction-purchaser had paid. Al- 
though a purchaser might, under section 258 of Act 
VIII of 1869, recover his purchase-money, it was only 
when the sale was set aside for irregularity under 
section 257. Sowdamini Chowdhbain v, Krishna 
Kishob Poddab 

[4 a I.. B., F. a, 11; 12 W. B., F. a, 8 
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BALE EXECimOXr OF DFOBKB-- 

continued, 

. 16. SETTING ASIDE SALE-RIGHTS OF 

(5) Ebootbby of PubchabB'MOWet— coJi/tiMied. 

Bight to reftind of purchase^money-* con- 
tinued. 

See alBo Rajiblochttn c, Bihaiamoni Dasi 

[2 B. li. B., A. C., 82 

862. — — • Suit for refund 

of purchaee-money for property bought at auction- 
eaie in execution of decree . — JJnoancdled sale. — The 
plaintiff purchased at an auction-sale, in execution of 
a decree, the right, title, and interest of a judgment- 
debtor in certain property. The sale was confirmed on 
November 3U, 1866. On proceeding to take posses- 
sion he was opposed by the defendant, who asserted 
thwt he was in possessoin of the property, and that it 
was his. In a suit under section 268, Act VIII of 
1859, for a refund of the purchase-money, the salo^still 
remaining uncancelled, — Meld that the suit must be 
dismissed ; that section 258 of Act VIII of 1859 
only applied to cases where the auction-sale had been 
cancelled j that the proper course for the plaintiff to 
have pursued was to have brought a suit under sec- 
tion 269 of Act VIII of 1859 for a declaration of the 
judgment-debtor’s right, title, and interest in the 
property. BissEswAxt Panday c, Bhagwan Das 

[3 B. L. R., A. O., 801 : 12 W. B., 176 

863. Want of inter- 

est in debtor. — Civil Procedure Code, 1882, ss. BIS, 
8t5. — Purchase of property where debtor has no 
saleable interest. — Under section 313 of the Code of 
Civil Procedure a purchaser at a sale in execution of 
a decree may resist the confirmation of the sale and 
prevent its conclusion, while under section 316 he 
may apply, after the confirmation of the sale, for re- 
fund of the purchase -money on the ground that no- 
thing passed by the sale. To entitle a purchaser, 
under paragraph 2 of section 315 of the Code of Civil 
Procedure, to a refund of purchase-money, it is not 
necessary that a Court should have decided in other 
proceedings that the judgment-debtor had no saleable 
interept in the property which purported to be sold, 
or that the purchaser should have obtained actual 
possession and have been deprived thereof. Siva- 
BAMA c, Rama . . . L L, B„ 8 Mad., 99 

864. " Suit by pur- 

chaser for purchase-money, — CivU Procedure Code, 
1882, ss. 318, 313, — Debtor without saleable interest. 
Per Stbaight, Oldfield, and Tyeeell, Ji/.— That 
the words in section 315 of the Civil Procedure Code, 
“ no saleable interest,” mean “ nothing to sell,” and 
are not intended to confine the cases in which a pur- 
chaser at an execution sale shall be entitled to receive 
Wk his purchase-money, or to those in which the 
judgment-debtor, though having an interest, such in- 
terest is, by prohibition of law or for some other reason, 
unsaleable. Meld by the Full Bench that a purchaser 
at a sale in execution of a decree can maintain a suit 
against the decree-holder for recovery of his purchase- 
money, when it Is found that the judgment-debtor had 
no saleable interest in the property sold, and he is not 


8 AXJS IM EXBCimOM OF 

continued, 

16. SETTING ASIDE SALE— RIGHTS OP 

{b) Rboovbey of Pdeohasb-monby— 

Bight to reftind of ptirolia 8 e«money-^(m* 
tinned, 

limited to the special procedure in the execution de- 
partment mentioned in section 815. Mdnna SingbI 
V . Gajadhae Singh . . I. L. B., 6 AIL, 677 

866. Purchaser de- 

prived of property, judgment-debtor having no la- 
terest in it. — Application for refund of purchase- 
money . — Civil Procedure Code, 1877, s, 815.— 
Where immoveable property was sold in the exedutiou 
of a decree under the provisions of Act VITI of 1869, 
and the auction -purchaser, having been subsequently 
deprived of such property on the ground that the 
judgment-debtor had no saleable interest in it, ap- 
plied under section 315 of Act X of 1877 to the Court 
executing such decree for the return of the purchase- 
money. — Held that the Court could entertain the ap- 
plication. In thb mattbb of the petition of 
Mulo .... I.L.B.,2 AU.,299 

Contra, HiEA Lal v. EABTMtrNNissA 

[I. L. R.,2 AU.,780 

866. Collusion with 

judgment-debtor. — Civil Procedure Code, 1882, $, 
815, — Upon an application for refund of purchase- 
money under section 315 of the Code of Civil Proce- 
dure, the Munsif , being of opinion that the purchaser 
had in colhision with the judgment-debtor run up the 
price of the land at auction far beyond its value, with 
a view to prevent other property attached from being 
sold to satisfy the decree, rejected the application, ex- 
cept as to a sum of R50, which represented the alleged 
value of the judgment-debtor’s interest in the land 
brought to sale by the decree-holder. Meld that, as 
the judgment-debtor was found to have no interest in 
the land, the purchaser was entitled to a refund of 
the money paid to the decree-holder, Kunhi Moi- 
DiN V . Tabayil Moidin . I. Xi. B., 8 Mad., 101 

307 , Civil Procedure 

Code, 1877, 6, 315.— Suit to recover purchase-money 
where debtor is found to have no interest, — ^A pur- 
chaser at an auction sale of property found subse- 
quently in a suit to which the decree-holder was a 
party to Mong to a third party, is entitled to re- 
cover back his purchase-money under section 316 
of the Civil Procedure Code, on the ground that the 
judgment-debtor had no saleable interest in the pro- 
perty sold. Bbnodb Behabx Nundi v, Hohbsb: 
Chhndbb Ghosb « , • 12 C. L« B., 8 IH. 

868. ' '■■■■' Sale set aside. 

Suit by auction-purchaser to recover purchase- 
money . — Civil Procedure Code {Act VXIX of 1859^^ 
ss. 256, 257, 258 {X of U77), ss. 812, 315.— War- 
ranty. — Caveat Certain immoveable pro- 

perty was attached and proclaimed for sale in the 
execution of a decree on the application of the de- 
cree-holder, M., as the property of his judgment- 
debtor. W, objected to the attachment sale of 
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IN EXECUTION OF DECBBB- 

continued, 

16. SETTING ASIDE SALE— EIGHTS OP 
PU RCHASEllS — continued^ 

(J) Rbcovbey op Puechabe-monet— 

Bight to refund of purohase-money— 

tinued, 

such property on the ground that it did not belong 
to the ^iudgraent-dehtor, hut was endowed property. 
His objections were disallowed, and the property was 
put up lor sale on the 20th July 1876 under the 
provisions of Act VIII of 1859, and was pnroliasod 
by K, W, subsequently sued K. to establish his claim 
to the property and to have the sale sot aside, and on 
the 18th August I87G obtained a decree setting it 
aside^ Thereupon K. sued M, to recsover the pur- 
chase-money, alleging a failure of consideration. 
Meld that the sale not having been set aside in favour 
of the judgment-debtor on the ground of want of 
jurisdiction or other illegality or irregularity alfect- 
ing the sale, hut having been set aside in favour of 
a third party who had established his title to the 
property, and there being no question of fraud or 
inisreprescniation on the part of the decree-holder, 
the suit was not maintainable. Bajib Lochun v. 
Mimalamoni Masif 2 B. L. ff.. A, C., 82 ; and Sowda^ 
mini Chowdhrain v. Krishna Kishor Poddar, 4 B. 
X, F. B.f Hi followed. MaJeundi Lai v. Kaunsilat 
J. X. JB., 1 All.i 60S } Neelhunth Sahee v. Asmun 
Matho, 3 N, JF,, 67 ; and Booth in Mur Nath Koon- 
weree v. Baijoo Oojhai 2 Agrat 50, distinguished. 
Meldf also, tlmt the auction-purchaser could not have 
applUid under section 315 of Act X of 1877 for the 
return of the purchase-money, as the provisions of 
that section could not have retrospective effect, and 
Avould not apply to a sale which had taken place be- 
fore that Act came into operation. In the matter of 
the petition of MnlOy I. X. B.j 2 All., £99, dissented 
from. Per Steaigut, J. — That, had the provisions 
of that section been applicable, instead of instituting | 
a suit, the auction-purchaser should have applied for 
the return of her purchase-money in the execution 
of the decree. Hiea Lal r. Kaeim-un-nisa 

[I. Ii, B., 2 AIL, 780 

869, — — Sale by Sheriff 

under writ of fieri facias. — Sale subsequently de^ 
dared invalid. — Suit to recover purchase-money , — 
Inability of execution-creditor. — Civil Procedure 
Code, 1859, ss. 201, 242, — The plaint in a suit by A, 
against B, stated that, in a suit in which B, had re- 
covered judgment against C., a writ of fi, fa. was, 
on 18th June 18G6, issued on the application of B., 
directing the Sheriff of Calcutta to levy the judg- 
ment-debt by seizure, and, if necessary, by sale, of 
the property of 0, in Bengal, Behar, and Orissa, or 
in any other districts which wore then annexed or 
miwlo subject to the Presidency of Fort William in 
Bengal ; that the writ did not authorise the execu- 
tion thereof against immoveable property in Oudh ; 
that under the writ the Sheriff, acting under instruc- 
tioiiB from B., seized and put up for sale the right, 
title, and interest of C. in a talook in Oudh, wliich 
WHS purchased by B., to whom the Sheriff executed 
a bill of sale, and on receipt of the purchase -money 
paid a portion thereof to B, and the balance to C., 


SALE IN EXECUTION OP DECBEE— 

continued, 

16. SETTING ASIDE SALE -RIGHTS OP 
PUliCHASERS— confiawei. 

(b) Rbcoveet of Pttbciiase-monbt — continued. 
Bight to refund of purchase-money— co»- 
tinued. 

and put B. into possession of the property, and ho 
remained for some time in possession and in receijit 
of the rents and profits ; that, eventually, in proceed- 
ings in Oudh, instituted by B. for partition of the 
property purchased by him, the sale was pronounced 
to be null and void and w'as set aside, and B. was 
removed from possession ; and that the plaintiff sued 
as the executor of B. to recover the whole of the 
purchase-money from B. Held, on appeal, affirm- 
ing the decision of Phbab, J., that the plaint dis- 
closed no cause of action ; first, because a purchaser 
who, after the execution of the conveyance, is evicted 
by a title to which the covenants in the conveyance 
do not extend, cannot recover the })ur chase- money 
from his vendors ; second, because the Sheriff was not 
the agent of B. for the sale of the property, and 
therefore no privity of contract existed between B, 
and B.; third, because B, having been for some time 
in possession of the property and in receipt of the 
profits thereof, there had not been a total failure of 
consideration, and the plaintiff accordingly could not 
maintain the action in its present shape, — viz,, for 
money had and received. The judgment of the 
High Court in Bissessur Ball Sahoo v, Bamtukul 
Singh, 11 B, L. B., 121, explained by Pheae, J., and 
sections 201 and 242 of Act VllI of 1859 observed 
upon, Doeab Ally Khan v. Moheeoohhebn 

[I. L. B., 1 Calc., 65 : 24 W. B., 372 

In the same case on appeal to the Privy Council it 
was held as follows: A writ of fieri facias issued 
to the Sheriff authorises him to seize the property of 
the execution-debtor which lies within his territorial 
jurisdiction, and to pass the debtor’s title to it with- 
out warranting that title to be good. But if the 
Sheriff acts ultra vires, — e.g., if he seizes and sells pro- 
perty nut within his jurisdiction, — he cannot invoke 
the protection which the law gives him when acting 
within his jurisdiction, and he stands in the same 
position as an ordinary person who has sold that 
which he had no title to sell. Since there is not in 
India the difference between real and personal estate 
which obtains in England, and moveable and im- 
moveable property there are alike capable of being 
seized and sold under a writ of fieri facias, the re- 
sponsibility of the Sheriff in respect of sale in that 
country is governed by the law relating to chattels, 
rather than by that relating to the sale of real estate. 
A Sheriff, who in his official capacity seizes and sells 
property, undertakes by his conduct that he has legal 
authority to do so. When, from his having acted 
beyond the territorial jurisdiction of the Court whose 
officer he is, the sale becomes inoperative and ineffec- 
tual, the purchaser may have a case for relief as 
against the judgment-creditor who has received the 
purchase-money, if it should apj^jar that the Sheriff 
has acted under his authority and by his express 
directions. Doeab Ally Khan v. Executoes of 
Mohjssoodpebn • , I. Ii. B., 8 Calc.» 806 
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S. C. Dobab Ally Khak Abdool A^^bbz 

[I-. B., 5 I. A., lie : 2 C. U. B.. 529 

370. ’ - - Payments of 

purchase-money on an ayreement as to possession 
between purchaser and execution-creditor* — Sale 
subsequently set aside* — Suit for purchase-money . — 
Accord and satisfaction, — On the 9tli of October 18(«G 
the Sheriff of Calcutta executed a bill of sale to A. of 
a certain talook situated in Oudb, of which A* after- 
wards obtained possession. In consequence of an im- 
pression that the sole was illegal, A. directed the 
Sheriff not to pay the money to R,, the execution- 
creditor, and the money remained in the hands of the 
Sheriff until the 24th of October 18(57, when A. 
directed the payment of the money to R. in conse- 
qncnco of an arrangement then come to between A. 
and S* to the effect that, if A. should be ousted 
from the possession of the property within a year, B. 
should take measures to reinstate him at his (B*s) 
expense. A* dicul without heirs in .Inly 18G8, and the 
Government of Oudh, not being aware that A. had 
loft a will, took posHCSsion of the talook partly as 
on an escheat, and partly because there were arrears 
of revenue dtie on the property. On the 2ud of 
October 18G8 an order was passed by the Collector 
of the district in which the talook was situate, de- 
claring the sale by the Sheriff illegal, and directing 
the return of the talook to its former owners, which 
was done in April 18G9. In a suit brought by A*s 
executors against B. in September 1872 to recover 
the purchase-money, as money had and received, as 
upon a total failure of consideration, — Held that the 
agreement of the 24th of October 1807 operated as 
an accord and satisfaction of all rights which A* 
might have htid to a return of the purchase-money 
or to damages, and that the only remedy which A* 
had was an action on the agreement. Held, also, 
that no breach of the agreement of 24th of October 
1867 had in fact occurred, and that, even if the 
agreement had been broken, the suit was barred by 
limitation. Dobab Ally Khan v, Abjdool Azeez. 
Abdool Az££z V, Dobab Ally Khan 

[|I. Xj» B., 6 CbIo., 366 

37L Purchase of 

surplus proceeds of revenue sale afterwards set aside* 
— Suit to recover purchase-money , — Voluntary pay- 
ment* — An estate of which JK. was one of the regis- 
tered shareholders was sold for arrears of revenue, 
and the amount realised, after deducting the arrears 
and the expenses of the sale, remained in deposit 
with the Collector. 8*, the holder of a decree against 
M*, notwithstanding objections made by P*, caused 
the interest of Jl, in the surplus proceeds in the 
hands of the Collector to be attached and sold in | 
execution of his decree. At the execution sale R*s 
interest was bought by JB., and from the money 
paid by him the judgment-debt of 8*, and the 


SALE IN EXECUTION OF DECBEB- 

continued, 

16 . SETTING ASIDE SALE- RIGHTS OF 
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(&) Ebootbey op PtJRCHlsE-MONBY — continued. 

Bight to refund of purchase^money — co»- 
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debts of other judgment creditors of R., were satis* 
tied. In the meanwhile It* brought a suit to set 
aside the revemue sale of the estate, and obtained a 
decree in his favour in the High Court. B. then ap- 
plied to the Collector for li's shaiu; of the surplus 
proceeds, hut bis application was refused. In a suit 
by B. against Ji* to recover the price he had paid at 
the execution sale, — Held, reversing the judgment of 
the High Court, that such a suit could not be main- 
I iiiined. Ram Tuhul Sinqii v* Riseswab 
Sahoo . 16 B. L. R., 208 ; 23 W. R., 806 

[L. B., 2 I. A„ 131 

Reversing the judgment of tlie High Court in 
Bissesbub Lall Sahoo v. Ram T 

[11 B. L. B., 121 : 10 W. B., 861 

372, — — " Suit to recover 

purchase-money when sale is set aside. — Minor*-— 
Costs. — Fraud* — A decree-holder fraudulently caused 
the sale in execution of his decree of certain immove- 
able property belonging to a minor. The minor 
brought a suit for a declaration that such sale was in- 
valid and obtained pf)88ession of the property from 
the auction -purchaser. The auction -purchaser sued 
the decree-holder to recover his purchase-money and 
the costs incurred by him in defending the suit 
brought by the minor. Held per Pearson, TtriiNEB, 
Spankib, and Olhpiblh, JJ., it being found that 
tbo auction-purchaser was not a ]-)arty to or cogni- 
sant of tlie fraud on the part of the decree-holder, 
that neither the mere fact that the auction-purchaser 
knew that he was purchasing the property of a 
minor, nor tho mere fact that he did not ascertain 
whether or not the sale was justified by the terms 
of the decree, disentitled him to recover the pur- 
chase-money from the decree- liolder. Held also 
that, being innocent of fraud and having purchased 
in the bond fide belief that the proi)erty of tho 
minor was saleable, he was entitle<l to recover the ptir- 
chase-money. Kelly v. Oobind Das, 6 N, W*, 168, 
distinguished. Held, also, that lie could not reco- 
ver tlie costs incurred by him in defending tho suit 
brought by the minor, being a suit ho ought not to 
have defended. Per Stuabt, C. «7.— That the auc- 
tion-purchaser, being guilty of fraud, w^as not en- 
titled to recover the purchase-money, and, assuming 
that he was innoctmt of fraud, that, having purchased 
with the knowledge tliat the property was the pro- 
perty of a minor and without ascertaining that the 
sale was justified by the terms of the decree, he 
could not recover the purchase- money. 

Lall v. Kaunsila . . L L. B., 1 AIL# 668 

373 ^ . Decree passed 

without jurisdiction, — Suit to recover possession of 
lands sold in execution, — The plaintiff sued to es- 
tablish his right to, and to recover certain lands in 
the possession of which he liad been obstructed by 
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the defendant. The plaintiff purchased the lands at 
a sale held in execution of a decree obtained against 
the first and second defendants in the Court of the 
District Munsif of Tripassorc. The sale was directed 
by the District Munsif of Tripassorc. Between the 
date of the decree and the sale, the village in which 
the lands were situated was transferred from the 
jurisdiction of the District Munsif of Tripassore to 
the District Munsif of Conjeveram. Meld that the 
sale was a nullity and conferred no title upon the 
plaintiff, but that the plaintiff was entitled to re- 
cover from the first and second defendants the amount 
of the purchase-money paid Iw him. Kabayana 
Sawmt Naiok o. Sabataka Mfdaxy 

[0 Mad., 58 

874. Civil Procedure 

Code, iS59, 88. 256, 258. — Piffhi on sale being set 
aside for irregularity. — Pight to recover money ex* 
pended for benefit of indigo factory . — When a sale 
is set aside under Act VIII of 1859, section 256, 
where the purchaser had, before the sale was con- 
firmed, taken possession, laid out money, and received 
rents or profits, and he is turned out some time after 
by reason of such reversal of sale, he should get back 
the money laid out by him for the benefit of the 
estate in addition to his purchase-money and interest 
thereon, and should account to the judgment-debtor 
for the profits received by him. At the snme time it 
would depend upon the circumstances under which 
the purchaser took possession, and the nature of his 
outlay, whether he ought in equity to be allowed to 
claim reimbursement of the money expended by 
him. Where a purchaser bond fide took possession 
of the property, and from time to time laid out 
money thereon, because ho thought that otherwise 
from its peculiar nature it would become even worse 
than valueless {e.g., making advances in an indigo 
concern lest the opportunity of the season should 
pass away), it was held that he w'as entitled to have 
it made a condition of setting aside the sale that he 
be repaid so much of the outlay as he could show was 
beneficial to the estate ; he accounting for the rents 
and profits realised by him, Mobgan v. Abdool 
Hyb . • • • • 28 "W. B., 888 

Confirming order setting aside sale. Abdooii Hyb 
V. Maobab .... 28 W. B., 1 

875, Suit by pur* 

chaser for interest on purohase*money. — Act VIII 
of 1859. — Act X of 1877, s, 3 15.-- A judgment- 
debtor, whose property had been sold in execution of 
a decree under Act VIII of 1659, appealed from 
the order disallowing his application to set aside the 
sale, i^ter Act X of 1877 (Civil Procedure Code) 
came into force. The Appellate Court set aside the 
side. The purchaser sued the decree -holder for in- 
terest on the purchase-money and the exi^mses of 
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the sale, the purchase-money having been returned 
to him, under the order of the Court executing the 
decree, without interest and less such expeuses. 
Meld by the Pull Bench that the provisions of Act X 
of 1877, and not of Act VIII of 1859, were appli- 
cable to the determination of the matter in dispute 
in the suit. Meldhy the Divisional Bench (Stbaight 
and TybbbIlL, U.) that, with reference to the rul- 
ing of the Full Bench, the suit was maintainable. 
Meld, also, by the Divisional Bench that, under the 
circumstances of the case, the plaintiff ought not to 
he granted the relief sought. Ragbfbab Dayal v. 
Bank of Upfbe India . I. L. B., 5 AIL, 864 

SALE OF GOOES. 

See Cases undbb Conteaot. 

See CoNTBAOT Act, s. 73. 

[15 B.E.B., 278 

See CoNTBAOT Act, s. 78. 

[I. E. B., 4 Calc., 801 
Shipments . . 6B.L.B., 618 


SALT, ACTS AND BEGULATIONS EE- 
DATING TO— 





Col. 

1. Bengal 

• • • 


. 5494 

2. Madbab 

• • • 


. 5496 

3. Bombay 

1. BENGAL. 


. 5497 

L ; 

Beng. Beg. X of 1819, 

8. 86. 


-^Possession of salt. — Arrangement by Qooemment, 
—The absence of a protective document makes salt 
contraband. But where the Government has made 
such an arrangement with a particular party as 
places him in possession of a large quantity of salt, 
the element and condition which give a Salt officer 
the jurisdiction to seize salt in the absence of a protec- 
tive document are wanting. Eoomabnabain Roy 
V, StrPBBINTBNDBHT OF SALT ChoWKEY, JulLBBBTTB 

[1 Hay, 247 

2. Beng. Act VII of 1864, 88. 

12 and 16. — Confiscation of salt found without 
rowana or pass, — Intention to sell , — If salt exceed- 
ing five seers is found within the limits prescribed 
by section 12 of Bengal Act VII of 18614, unprotect- 
ed by a rovrana or pass, the salt is contraband and 
liable to seizure, and the parties transporting it are 
punishable under section 16. It matters not whether 
any attempt or intention to sell is proved or not. 
Qdbbn V. Opatulla . . 6 B. L. B., 881 

S. C. Goybbnment of BsiraAL Aeatoollah 
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BALT, ACTS AND BEGTJLATIONS BN- 

ontinuBd, 

I. BENGAL — continued^ 

Beng. Act VII of lOMr-conUnued, 

8 . 8 . 10 . — Rowana^ JSndorse- 

fnent of, hy police or euetome officers, — A ro- 
wana, as defined by Bengal Act VII of 1864, is com- 
plete on the face of it without any certificate by way 
of endorsement signed by the Superintendent show- 
ing that the endorsement made by the preventive 
officers of customs has been examined by him. Sec- 
tion 16 of Act VII only gives power to fine when 
the salt is not specified in a rowana. IN the 
HATTEB OF THE PETITION OF KiSHOBT MOHtTN 

Fbamaniok . . . .23 W, B., Cr., 6 

4. — Salt carried partly 

hy land and partly hy water, — Where a person who 
liad taken a quantity of salt under a rowana for 
transit from Calcutta to his golah, part of the jour- 
ney to be performed by water and jiart by land, con- 
veyed a portion of it to his golah where the rowana 
was, and was conveying the rest in two separate 
batches by land, it was held that he could not be 
convicted under Bengal Act VII of 1864, section 16. 
Queen v, Ohundee Chubn Pass 

[22 W. R., Cr., 71 

5 , B 8 . 10 and 18.— jPowes- 

sion of contraband salt. — In a case of a conviction 
under section 16, Bengal Act VII of 1864, for having 
in possession contraband salt, the Sessions Judge re- 
commended that it should be set aside on the ground 
that the salt had already reached its destination, and 
was not e» roate ; section 18 consequently not apply- 
ing. The High Court set aside the conviction ac- 
cordingly, Queen v, Chundbo Mouun Bhooya 

[ 22 W.R., Cr.,82 

88. 16 & 

sion and sale of salt, — A. was convicted under sec- 
tion 16, Bengal Act VII of 1864, and B, under sec- 
tion 21 of the same Act, the former with having had 
in his possession salt not covered by a rowana, and 
the latter with having sold to A, the said salt. Seld 
that the conviction of A, under section 16 was ille- 
gal, the salt in his possession having been a portion 
of salt for which B, had taken out a rowana, but that 
the conviction of B, under section 21 was proper, as he 
had failed to certify the salt sold by him to A, on the 
back of the rowana. In the kattbb of tee peti- 
tion OF Bhagbut Dby . . 18 W, R., Cr., 64 

7. z,Vlr^Infiietion of penalty 

on owner and servant, — In a case of conviction, 
under Act VII of 1864, of having in possession 
contraband salt, the penalty cannot be inflicted 
on the owner of the salt and also on the servant or 
gomashta of the owner who has the salt in his pos- 
session, as the possession of the latter is the posses- 
sion of the former. In the matteb of the peti- 
tion OF Gungaphub Sahoo . 22 W. B., Cr., 9 

8 * 8. 18 . — Confiscation of saXU 

Power of releasing from confiscation , — By section 
18^ Bengal Act VXl of 1864, salt, not being con- 
veyed by • the route and to the place prescribed 


SALT, ACTS AND BNGULATXONS 

LATING TO’^continued, 

1. BENGAL— 

Beng. Act VII of 1864, 8. 18— ooiif wesA 

in the rowana, Incomes absolutely confiscated. The 
power of releasing any such salt is vest^ in the 
Board of Revenue under section 89, and not in 
the Magistrate. Queen e. Boidonath 

[7W.B„Cp.,48 

9 , - — Conviction ofhotkprin* 

cipal and ayea#.*— The High Court in tnis case up* 
hold the conviction by the Magistrate, under Bengal 
Act Vll of 1864, section 18, both of the owner of 
contraband salt and of his agent who was trans* 
porting the salt, and declined to direct thG Magis* 
trate to pass sentence on the manjees of the boat in 
which the salt was being transported when seized, their 
boat having been already confiscated by the Magis- 
trate. Queen v, Mopun Mohun Pal Chowphby 

[28W.B.,Or.,7 

2. MADRAS. 

10. Act XVII of 

sion of salt-earth, — Being in possession of salt* 
earth, from which salt may bo manufactured, with 
the object of making salt, is an offence under the 
salt laws. Anonymous . . 4 BladL, Ap., 68 

11. Mad. Beg. I of 1805, b. la 

— “ Spontaneous salt/* Possession of, — Salt Mawise 
Actf 1871 , — sSpontaneous salt ” is salt which, pro- 
duced naturally, requires no process of manufacture 
to render it suitable for human consumption. To 
collect spontaneous salt for domestic consumption, 
or to he found in possession’ of it for that purpose, 
or to be found in the act of convoying it home 
from the place in which it is collected, are not, 
per sCf acts prohibited by Regulation 1 of 1805, 
section 18. Semble, — In districts to which the Salt 
Excise Act, 1871, is extended, to obtain or to he 
found iu possession of spontaneous salt under circum* 
stances which show an intention to evade payment of 
the excise is an offence. Anonymous Case 

CLL.B.,dMad.,17 

12, ' ■ SaU-eariht Collection 

of or possession of, — The collecting of salt-earth from 
salt-swamps, or the being in possession of salt-earth 
for the purpose of making salt, is not an offence 
within the meaning of section 18 of Madras Regu- 
lation 1 of 1805. Reg. o. Pyla Atohi 

[I.L. B.,lMad..278 

Mad. Aot 1 of 1882, a. 

26. — Possession of salt-earth, — The possession of 
earth impregnated with salt, not being a natural 
saline efiioresceoce or deposit, is no offence under 
section 26 of the Salt Laws Amendment Aot, 1382 
(Madras). Queen «. Thunji 

[LL.B..7MacU168 

14 , oL8;8.27(e)*— 

ported from foreign State^ Contraband, — Section 26 
of the Salt Laws Amendment Act (Madras Act I of 
1882) makcB it penal to import salt by any route 
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XflAd, Aet I of 10829 oL 8 ; b. 27 (e)— con- 

tinued, 

not legally sanctioned for tbat pnrposei and also 
to possess salt known to have been imported in 
contravention of tlie Salt laws ; and section 27 of 
the said Act authorises, inter alia, the Governor in 
Council to make rules for regulating the import of 
salt by land. No such rules having been passed in 
1S84, P. was convicted of being in possession of salt 
known to have been manufactured in, and imported 
from, the Native State of Pudukottai. Held that 
the conviction was right. Qukkii-Empbbss v. Po> 


DIATllAXi 

• 

. .1. Xi« B).) 8 342 



3. BOMBAY. 

16. 


- Acts XXVII of 1837 and 


XITXT of 1850. — Maxim ** Omnia prmsumuntur 
contra spoHniorem,''' — Sail thrown overboard to 
avoid measurement. — Salt removed in excess of per~ 
mit. — Applying the maxim “Omnia prtesumuiitur 
contra spoUatorem,” the High Court held that, where 
a vessel was seized on suspicion of having a greater 
quantity of salt on hoard than was allow'cd by its 
permit, and immediately afterwards a number of men 
boarded the boat, and, with the assistance of the 
agent of the owner, threw a considerable quantity 
of salt overboard, a presumption arose that there was 
an excess of suit on board at the time of the seizure 
beyond the amount allowed by the permit. Where 
under a permit to pass a certain number of maunds 
of salt on which duty has been paid, an amount in 
excess of such number is removed, the whole of such 
salt must be eonsidesred as removed contrary to the 
provisions of the Salt Acts (Act XXVI I of 1837 and 
Aet XXXI of 1850) ; and the whole of such salt, and 
not merely the excess, is, under those Acts, liable to 
ooniiscation. Fbamji Hobmabji v. CoHHlSBJo^^£B 
OB Customs • . .7 Bom., A. C.> 89 

^Removal of salt . — 
property in salt naturally formed. — Theft. — Dis. 
honest removal of salt naturally formed in a creek, 
which was under the supervision of an officer belong- 
ing to the Customs Department, constitutes theft, 
the salt having been legally appropriated by such 
officer. (Per lUvLET and West, JJ.) Dut removal 
for one’s own use from a creek, of such salt not 
legally apprt^priated, constitutes no offence cither 
under the Penal Code or Acts XXXI of 1850 or 
XXVU of 1837, though under section 7 of the latter 
Act, made api)Ueahle by section 8 of the former, the 
salt removed becomes liable to detention. (Per Lloyd 
and Kkmball, JJ*) Reo. i>. Manbang Bhavsang 

[10 Bom., 74 

17. Bom. Act VII of 1873.— 

Act XVllI of 1877. — Duty paid under former AcU 
— Effect of new Act by which duty increased com- 
ing into operation before removal of salt. — Increased 
duty paid under protest. — Suit to recover excess . — 
Set-^off. — Excise duty . — Customs. — l^ior to the 28th 
December 1877 the excise duty on salt manufac- 


SAIi1?9 acts abtb begulatiobts be- 

IiA^NG TO^contimed, 

3. BOMBAY — eoniinued. 

Bom. Act VII of 1878 -^continued, 

tured in Bombay was Rl-13-0 per maund, and the 
Act which regulated the importation and transport 
of salt in the Presidency of Bombay was the Bom- 
bay Salt Act, VII of 1873. The plaintiffs, who were 
salt merchants, were desirous of exporting salt from 
the salt-works at Uran and Pauvol, and accordingly, 
under the provisions of Act VII of 1873, made four 
several applications in writing to the Assistant Col- 
lector of Salt Revenue for the necessary permits on 
the following dates, viz., 27th November 1877; 
17th December 1877; I7th December 1877; and 
24th December 1877. Eacdi application stated the 
amount of salt which it was proposed to export, and 
at the time of sending in such applications the duty 
payable in respect of the amount of salt therein men- 
tioned was paid. Reetdpts for the duty so paid 
were given to the plaintiffs, and all four applications 
were duly registered before the 28th December 1877. 
The salt comprised in the first three applications 
amounted in all to maunds 20,972, and the whole 
of this quantity, with the exce})tion|of maunds 2,748, 
had been removed by the plaintiffs before the 28tli 
December 1877; but at tbat date no part of the salt 
which was the subject-matter of the last application 
(24th December 1877), and which consisted of 
maunds 10,483, had yet been removed. On the 28th 
December 1877, Act XVllI of 1877 came into force, 
by which Act the excise duty on salt manufactured 
in Bombay was raised from Rl-13-0 to R2-8-0 per 
maund, and on that day the sarkarkun refused to 
allow the plaintiffs to remove the balance of the 
first three lots (»t»., 2,748 maunds) or the last lot of 
maunds 10,483, unless an additional duty, at the 
rate of eleven annas per maund, was paid in respect 
thereof, alleging that the same was leviable under 
Act XVllI of 1877. The plaintiffs paid under pro- 
test the additional duty demanded, amounting to 
R9,09G-5-0, and exported the salt to British Mala- 
bar, having previously obtained ccrtiiicates from the 
Collector that excise duty, at the full rate of R2-8-0 
per maund, bad been paid upon the said salt. On 
production of these certificates at the ports of Bri- 
tish Malabar, the salt was lulmitted free of customs 
duty, 'file plaintiffs subsequently brought this suit 
to recover the said sum of 119,095-5-0, together with 
a sum of R1,000 damages alleged to have been sus- 
tained by reason of the delay in removing the salt 
caused by the conduct of the sarkarkun. The 
plaintiffs conlendetl that having paid the duty in 
respect of tlie salt comprised in the four applications, 
and the said duty having been received by the Col- 
lector before Act XVlIl came into force, they were 
not liable to pay any further duty, and that Act 
XV II I of 1877 did not apply to the said salt. The 
defendant contended tbat the additional duty was 
rightly levied on the salt, and further claimed to 
set-off against the plaintiffs’ claims the sum of 
R9,05G-6-0 w'hich the plaintiffs would have been 
obliged to pay in importing the salt into British 
Malabar if they had not already paid it to the 
authorities in Bombay, but from payment of which 
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they had been exempted on production of the corti- 
^cates above mentioned. Meld that on the 28th 
December 1877 the plaintiffs had acquired the right 
to remove the salt, whenever they might think pto- 
jKir, by simply complying with the usual forms 
required by Act VII of 1873, and that Act XVIIl 
of 1877 did not operate retrospectively so as to 
destroy that right and to impose on the plaintiffs a 
heavier burden as a condition of their removing the 
salt. Meld also, however, that as the salt was al- 
lowed to pass free into British Malabar on the 
strength of its Imving already paid the duty of 
H2-8-0 per mamid at Bombay, the sum of 119,098-5-0 
must be deemed to have been appropriated by the 
plaintiffs to the payment of the customs duty pay- 
able oil the importation of the salt into the ports of 
British Malabar, and was, tlicriifore, no longi'r reco- 
verable from the defendant. The ])laintiffs, by ap- 
plying to the Collector of Cnstonis at Bombay for 
certificates that the duty bad been paid, by present- 
ing them at the Malabar ports, and claiming, in 
virtue of such certificates, that the salt should ho 
admitted free of customs duty, virtually approjiri- 
ated the ff, 9, 090-5-0 excess of excise duty (which 
remaiu(‘d in the hands of tlic customs authorities as 
money had and r<*ceived to the use of the jdaintiff) 
to the payment of the enhanced customs duties at 
such ports. Bbito v. Sbobetakt ov State von 
India . . . I. Ii. B., 6 Bom., 251 

SALT ACTS, BREACH OP— 

See Sentence— Impetsonment — iMmi- 

SONMENT IN DEFAULT OF FINE. 

[I. L. B., 4 Mad., 336 ; 335, note 
SALVAGE. 

See Small Cause Couet, Mofusstl — J u- 
EisDiCTiON— Salvage . 8 W. R,, 262 

Principles of salvage lien, 

— Might to salvage . — A claim to salvage is founded 
on a principle of equity which the Courts of British 
India are bound to recognise. It accrues irrespect- 
ively of the circumstance that the rescue is from a 
danger incurred on inland waters, or of the circum- 
stance that a portion of the services may bo rendered 
from the shore. A boat laden with indigo seed left 
Permit GhAt, about three miles above the pontoon 
bridge over the Ganges at Cawiiporc, on the morn- 
ing of tlic 6th of August. Wliilc the boatmen were 
endeavouring to cross the stream, the boat struck 
the bridge at a point where the current was running 
with a velocity of 530 feet per minute. The boat 
eamc athwart two of the pontoons, and by the pres- 
sure of tlie stream canted over on its side. From 
this cause, and also from the strain and other inju- 
ries, it began to take in water. Had it been allowed 
to remain in this position, the bridge must have 
broken from its moorings, or, more probably still, 
the boat and cargo would have been submerged. 
The persons in charge of the bridge might have at 


SALVAGE.— Frineiples of oalvoge 

continued^ 

once obviated all danger to the bridge by submerge 
ing the boat. They took measures to relieve the 
strain on the bridge and to remove the cargo. It 
was impossible to remove the boat until the whole 
of the cargo had been discharged. This was done, 
and the boat was towed to a place of safety, and the 
cargo was renioved and stored in a warehouse. 
Meld that a right to salvage accrued. Persons in 
these provinces, ^ to whom a right of salvage has 
accrued, are entitled to retain tln^ property saved 
until a reasonable sum has he(jn paid or tendered to 
them in satisfaction of their claim. Gilmoee «. 
Rose 6H.W.,8U 

2 . Services entitling vessel to 

salvage. — Towage. — Where a ship is in a condition 
of actual ])eril, and the servii^es of a tug are sought 
for and directed to the purpose of releasing her from 
that condition, such services are salvage services. But 
where there is nothing in those services as regards 
risk or exertion or other conduct of the salvors to 
make them differ from ordinary tow^age services, their 
reward should be estimated as for towage with sal- 
vage liberality. In tub mattee of the “Ala- 
bama'^ . . . 2 Ind. Jur., H. S., 139 

3, Towage. — Extras 

ordinary towage. — Claim of master and cr^ne.— 
Award, — Apportionment. — The 8. S. C., while em- 
jiloyed as a Government transport to convey troops 
and stores from Bombay to Egypt, broke her screw 
shaft and became disabled. While in that condition 
the S, S. M. B. met her and towed her back to Bom- 
bay, the voyage occiqiyiug eleven days. The owners 
of the S, 8. C. settled the claim of the owners of tho 
S. S. M. B. for 1137,600, but refused to recognise 
any separate claim to remuneration in tho plaintiffs, 
the master and crew of tho 8. 8. M, B, Meld that 
tho services rendered were, under all the circum- 
stances of the case, salvage and not merely towage 
services, and that lil 0,006 was a fair remuiieration 
for the master and crow of the salving vessel, to be 
aiiportioned, 114,000 to the master, the rest to tho 
crew according to tlnur ratings. The plaintiffs held 
entitled also to one thirty-second part of the freight, 
if any, which might be recovered by the S, 8. C, 
under her charter party with tho Indian Govern- 
ment. If towage leads to the rescue of a vessel iu 
actual danger, or in reasonable nxiprehension of 
danger, the services should be remunerated as sal- 
vage. When tho steam power of the salving vesseUs 
the efficient cause of tho salvage, the owners are 
entitled to the larger share of tho reward. This is 
esjieeially the case when) the master and crew of the 
salving vessel incur no risk to life* But the reward 
of the latter ought nevertheless, in the interests of 
commerce and humanity alike, to be on a liberal 
scale. The rule no longer obtains which made the 
salvage reward proportionate to the value of the 
salved ship. The Courts are only bound to give such 
amount as is fit and proper with reference to all the 
circumstances of the case, including value. Baffin 
V. S. S. “ CiiiLKA . L L* Bt, 7 Bom*, 186 
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4^ ... CaloulAtion of salvage 

award, — Steamers, — The Court is hound to con- 
eider the time, labour, skill, enterprise, and risk of 
the salvors, as well as the value of the property 
engaged in the service ; and also the degree of danger 
from which the property is rescued, and the value of 
the property so rescued. Steamboats are entitled to 
a higher rate of rew/ird than other vessels by reason 
of the promptness with which they are enabled to 
render services in such cases. Iv the hatteb ov 
TEH “Lady Jocelyn ” . . .2 Mad., 866 

5, * Goods put on flat 

durinff squall, — A dinghee laden with gilders valued 
at E20,000 was being propelled across the river w’hen, 
a squall coming on and the dinghee being in some 
danger, the gilders were taken on board a ilat for 
safety, and kept there till the squall subsided. Held 
that the owners of the flat had no claim for salvage, 
and that E150 was a fair remuneration for services 
rendered. Uena Chubn Chbtty v, Gobdon 

[1 Hyde, 212 

SALVAGE LIEH, 

See Lien , .I, L* E,, 2 Oalo., 68 

8AKAD. 

See Settlement— Expieation op Settle- 
ment . . 1. L. B., 4 Bom., 367 

— for collection of rents by go- 

maBhta. 

See Stamp Act, 1862, boh. A, cl. 43. 

[1 B. L. B., F. B., 65 

Title under— 

See OuDE Estates Act. 

[L L. B., 8 Calc., 646 

L Construction of canad. — 

Mokurrari, — Semhle, — The word “ mokurrari ” in a 
sanad does not necessarily import perpetuity. Gov- 
BBNMENT OF BENOAL V. JaFUB UoSBEIN KhAN 

[6 Moore^s 1, A., 467 

2, Istemrar sanad, 

JSffeet of, — The efPect of the istemrar sanad is to as- 
certain and limit the demand of the Government for 
revenue and to recognise and confirm, subject to this, 
the proprietary rights already in existence. Katama 
Natchiar v. Majak of Shivagunga, 9 Moore* s I, A,, 
5S9, distinguished. Cannammal Aiyab v, Vijaya 
Eagunada Bunoabamy Sinoapulliab 

[8 Mad,, 114 

8^ to cut 

timber, — Preecriptive title, — Construotion of grant. 

— In construing grants by former Governments, the 
rule of English law as to the construction of grants 
to the subject by the Crown is the correct rule to 
be applied by the Courts in India. Where a sanad 
contaimid only the words “The village of Manavali 
has been conferred on you as inam, to he enjoyed by 
you, your son, and grandson. The Government dues 
of the village, — oiz., the koolhale koolkunoo (i,e,. 
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all taxes and assessments), present taxes aud future 
taxes, together with the house tax but exclusive of 
haks due to hakdars, shall continue to be debited 
from year to year, from the year next succeeding,”— 
it was held that the plaintiffs sanad did not operate 
as an alienation of the soil of the villages, or confer 
on him a proprietary title in it, aud therefore gave 
the plaintiff no right to the timber growing upon 
the soil The owner of such a sanad, having only a 
right in the revenues and none in the soil of a vil- 
lage, cannot by thirty years’ user become the pro- 
prietor of the timber. Vaman Janaedan Joshi v. 
Collector of Thana . • 6 Bom., A. Q,, 191 

4, Grant of village 

by Government, Existing rights how affected by,-^ 
The grant of a village by Government, whether 
native or British, is subject to all existing rights 
against Government, whether or not the deed of 
grant contains an exception or reservation of such 
rights. Government cannot, by alienating its own 
rights in a village, albeit that the sanad purports to 
grant the village as a whole, extinguish or affect any 
substantive right therein appertaining to third per- 
sons, or convey to the grantee any larger or better 
estate or interest than was vested in Government. 
Desai Himatsinoji Joeavaesinoji «. Bhavabhai 
Kayabhai . . . 1, L. B., 4 Bom., 648 

5, Grant hy Govern* 

ment, — Property in the soil, — A sanad hy the State 
purporting to grant a village in inam, “ including the 
waters, the trees, the stones and quarries, the mines, 
and the hidden treasures, but excluding the hakdars 
and inamdars/’ — Held to be a grant by the State of 
such proprietary right as it had in the soil of the 
village to the grantee. It is not open to the grantor 
to say that such words as the above mean nothing 
but laud revenue. The saving of the rights of the 
hakdars and inamdars does not prevent the property 
in the soil, so far as it can be regarded as vested in 
Government, from passing to the grantee. Bayji 
Nabayan Mandlik V, Dadaji Bapuji (Mamlatdae 
of Ratnagiei) . . I. li. B., 1 Bom., 623 

6. Office of hhoonyee 

in Cuttack,— Jagirdari right, — Plaintiff’s ancestor 
held certain lands from Government under a settle- 
ment at a fixed rent of ElO.13-0, but was subsequent- 
ly appointed hhoonyee with a remuneration of E6-8, 
recoverable hy deduction from the rent, leaving only 
6 annas and 4 pies payable to Government by way 
of rent. Held that the sanad of appointment to 
the office of hhoonyee created no jagirda^ri right, but 
that, on the contrary, the reservation of the rent of 6 
annas 4 pies seemed to indicate that the tenancy 
remained, giving no right of exclusive occupancy to 
plaintiff as against defendant. Choitun Mohanteb 
t). Bhieaeeb Mohantee . . 17 W. B., 410 

7. — — Nature of estate 

Maigned,“-Prohibition of alienation, — The zemindar 
in possession by a sanad conveyed to A., as the head 
of a branch of the^ grantor’s family, an estate, part 
of the zemindari, in lieu of maintenance to which 
A. was entitled out of the zemindari, “to hold 
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and enjoy poBsession from generation to generation,** 
subject to an allowance for maintenance to a certain 
class of the family described as *' lowahokans ** and 

motalokans ** (dependants and relations). A.^8 heir 
afterwards alienated a part of the estate for a valu- 
able consideration. Meld, first, in the absence of evi- 
dence of any class of persons answering the description 
of ** lowahokans ” and “ motalokans’* (which might 
have created a trust), that A. took an absolute estate 
in the lands assigned to him ; and, secondly, that the 
limitation in the sanad ** from generation to genera- 
tion ** did not create such an estate as to operate as a 
bar to alienation by sale. NTrasiNGH Deb v . Rot 
Kotlashnath . . .8 Moore’s L A«, 55 

8. 8. C., a Hindu, 

granted a talook to his sister, by a sanad in the 
following terms : “ You are my sister, I accordingly 
grant you as a talook for your support the three 
villages, H., P., and K., belonging to my zemindari, 
with all rights appertiiining thereto, at a tahut jumma 
of R361. Reing in possession of the lands and pay- 
ing rent according to the tahut jumma, do you and the 
generations born of your womb successively (santan 
sreni kreme) enjoy the same. No other heir of yours 
shall have right or interest.** At the date of the 
sanad K. had one child, a daughter, C. She had 
afterwards a son, who died in her lifetime without 
issue, but whose widow, by his permission, adopted, 
after his death, a son, C. X. K. held undisputed pos- 
session of the talook during her lifetime, and by her 
will devised it to C., her daugbtci;, and C. L.t her 
grandson by ado})tion, in equal moieties. On K,*s 
death, XT. C., as heir of his father, S. C., took pos- 
session of the talook, whereupon C. and C, X., 
claiming under the will of K., sued for possession. 
Meld by the Court of first instauco that C. took 
an absolute estate under the sanad on the death of 
her mother, K., hut that having elected to take under 
her mother’s will, and to admit the co-plaintift‘ C. X. 
to a half share in the estate, both plaintiffs were en- 
titled to maintain the action. Meld by the High 
Court, on apixjal, that <7., having been born before the 
date of the sanad, took under it a life-interest in the 
talook in succession to the life-interest of her mother; 
but tliat, as the plaintiffs had not sued in respect of 
the life-interest, but claimed under the will of JT., 
which she w^as incompetent to make, the suit must be 
dismissed. The term “ sontan ** bears the wider and 
more general meaning of issue, and is not confined 
to male progeny. The true meaning of the words 
“sreiii kreme** in a sanad, as gathered from the 
context, was held to be in succession ** in the sense 
of succession first of the mother, and then of the 
children bom of her womb. Meld by the Judicial 
Committee of the Privy Council that the earlier 
words of the sanad, when read together, were to las 
taken as conferring an absolute estate on K . ; and 
that the effect of the concluding words ** no other 
heir of yours, &c.,** was to make the absolute estate 
before ^ven defeasible in the event of a failure of 
issue living at the time of JY,*s death, in which event 
the estate was to return to the donor and his heirs ; 
but as that event had not occurred, it followed that K. 
took an estate wliich she could disiwsc of by will, and 
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consequently that the plaintiffs were entitled to 
succeed in their suit. Bhoobuk Mohihi ^BIA 
Hitbbibh Chunbbb Chowbhbt 
[LI<.It.,4Calo.,8d: 

li.B.,6LA.,18a 

Reversing the decision of the High Court on the 
whole effect and construction of the sanad in HlTBISK 
Chunbbb Chowbhby e. Chunbbb Monbb Dbbxa 

9. ; — Grant of Oudh 

ialooK to Hindu widow and her heirs* — Oudh Metateo 
Act {I of 1869) f 98. d, 4, 8, and s. 22, ol. 11, •^Separata 
property of Hindu widow. Descent of . — A sanad of a 
talook in Oudh which had been previously confiscated 
by Government was granted with full power of alien- 
ation to tho widow of the last owner, a Hindu, and 
to her heirs for ever, her name being entered in the 
first and second lists under Act I of 1869, section 8, 
one condition of the grant being expressed to be that 
in the event of her dying intestate, or of any of her 
successors dying intestate, the estate should descend 
to the nearest male heir according to the rule of primo- 
geniture. Meld, in suits against tho widow’s daughter, 
that the sanad conferred upon the, widow and her heirs 
male the full proprietary right and title to the estate, 
and not merely an estate for life with remainder to 
the male heirs of her husband in the event of her 
dying intestate without having alienated it in her 
lifetime. Meld, also, as regards snexession, that the 
limitation in the sanad was wholly sup^irseded by Act 
1 of 1809, anil that the rights of tho parties claiming 
by descent must be governed by section 22 of that Act, 
the provisions of which are not controlled in any way 
by sections 3 and 4 thereof. Meld, further, that under 
clause 11 of section 22 tho above talook, which was 
the separate property of tho widow, descended, in the 
absence of a proved custom of her tribe to the con- 
trary, to her daughter in preference to the son of the 
daughter of a rival widow and the remote male heirs 
of her husband. Rri.t Inbae Bahabub Singh 
Janke?^ Koeb. Lal Shunbbb Bux o, Janxbb 
Kobb. Lal Sebtla Bux o. Janxbb Kobb 

[L. B., 5 1. A., 1: 1 C. Ii. B.» 816 

10, Impartihiliiy of 

zemindari. — Partition, — Succession by widow . — The 
owner of an impartible zemindari, which, though 
forming part of tho family property, had by ancient 
custom been held and enjoyed by tho oldest male 
member in the direct line, died leaving four sons and 
an infant grandson, A., by his eldest son, who bad 
predeceased him. During the minority of tW grand- 
son the font surviving sons executed a snnad which, 
after reciting certain arrangements made by tbeir fa- 
ther, directed that “ the zemindari should be held by 
A., the son of the eldest son. A. and we four also shall 
take in c({ual shares tho Inam lands. Until A attains 
his pro|)er age, we all should jointly manage the 
affairs of the said zemindari. After A. attains his 
pro 2 )er age the zemindari iff the inam lands allotted to 
him should be delivered over to him, and each should 
confine himself to the share allotted to him/* Cer- 
tain jewelleiy was also divided in similar manner. A. 
died leaving a son, €., who died in 1865 without kmo, I 
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but leaving a widow. Held by tbe Privy Council 
(reversing the decision of tbe High Court of Madras) 
that the saUad amounted to an agreement by which 
the joint family was divided, and that on the death 
of C. his widow was entitled to the zemindain. Peri- 
atami v. Periaeami, X. JK., 6 1, A,, 61, cited. 
VaDRBVU IlANOAlfAYA KaiIMA ». VaDEBVIT BuLLI 
Bamaiya . • . . 5 C. Ii. B., 48d 

11 , — Impartihility , — 

** Heirs** — In 1798 the ancient zemindari of Nuzvid, 
which descended to a single heir, having been before 
British rule a raj or principality held on the tenure 
of military service, was resumed by the Government 
for arrears of .revenue. In 1802 the Government 
formed two zemiudaris out of it, and granted one of 
them, since called Nuzvid, to the second son of the 
rajas, under a ** sanad-i-milkiat isteinrari,” wliich de- 
scribed the zemindari lands comprised in it as “ the six 
pergunnahs of Nuzvid in the Koiidapalli Circar.” The 
provisions of the sanml did not differ from those of 
an ordinary grunt under the ixTinaneiit settlement. 
On the qwjstioTi whether this zemindari was, or w'as 
not, subject to the same rule of iuipartibility as that 
to which the ancient and entire zemindari of Nuzvid 
had been subject before 1793, — lleld that the six 
pergunnahs granted in 1802 w<*re a now zemindari, 
subject only to the ordinary’ obligations imi)osod on 
zemindaris in general; and the word** heirs” used 
in the sanad construed to mean heirs of the grantee 
according to the ordinary rules of inhovitanee of the 
Hindu law. The Uansapur case, Peer Pertab Sahee 
V. Pajender Pertab Sahee, 12 Moore* s I. A., 1, dis- 
tinguished. VlSKKATA BaO V. CoUKT OF WakDS 

[LL. R., 2 Mad., 128 

S. C. Venkata Narasimua Aita How v. Nau- | 
AYYA Appa Bow , , 6 C. li. R., 153 

8. C. Venkata Narasimha Appa Row c. Nak- 
AYYA Appa Row. Venkata Narasimha Appa 
Bow V , Court op Wards , Ii. R., 7 I. A., 38 

Mad. Reg, XXV of 1S02. — A zemindari, originally 
impartible, having become the property of the Gov- 
ernment, and having been granted by it to a zemin- . 
dar, who, having been u})pointcd by proclamation in ' 
3801, and having been put into possession, received 
a sanad in 1803,— that the zemindari re- 
tained the quality of iuipartibility. Also that this 
quality had not been transmuted into partibility either 
by the passing of the Begulation XXV of 1802, or 
by that law coupled with the issue of the sanad con- 
taining certain of its terms. Venkata Rao v. Court 
of Wards, I, X. JK., 2 Mad,, 128 (determining that 
the Nuzvid zemindari could not be identified with any 
estate existing before the sanad of 1802 put it 
ou the same footing with ordinary zemiudaris), distin- 
guished. Beference made to Peer Pertab Sahee v. 
Majender Pertab Sahee, 12 Moore's I. A., 1, as an 
authority for holding that a mode of acquisition 
which <H)U8titutea property as “ self -acquired ” in the 
' hands of a member of an undivided family, and there- 
by Riihjects it to rules of devolutiou and of disposition 
different from those applicable to nncestral property, 
does not thereby destroy its character of impartibili- 


8 AM AD,— Construction of sanad ---oontinued^ 
ty. Muttu VADtroANADHA Thvab <i. Dobasisoha 
Tevab • • . . I. Ii. B., 3 Mad., 290 

[L. B„ 8 I. A., 90 

18, Impartihilitif,-^ 

Hindu law of succession. — Where an ancient polliem 
was converted into a zemindari with a permanent 
assessment in 1803 by Government, and a ‘‘sanad-i- 
milkiat istemrari ” (deed of permanent property) waa 
granted to the zemindar with the usual stipulations, 
reservations, and directions, concluding with the 
words, “ continuing to perform the above stipulations 
and to perform the duties of allegiancc.to the British 
Government, its laws and regulations, you are hereby 
authorised and empowered to hold in perpetuity ta 
your heirs, successors, and assigns at the permanent 
assessment therein named, the zemindari of Sivagiri.” 
Heldihui the Hindu law of succession was a])plicahle, 
subject to such modifications as flowed from the impar- 
tible nature of the estate. Muttyan Chbtti 
SANGIH ViRA TaNDIA CniNNA Tambiab 

[I. L. B.,3Mad., 370 

14. Rent-free sanad* 

— Purchaser at Qovernment-sale . — Confirmation is- 
sued by Government . — In 1775 a rent-free sanad was 
granted to M. for having put down wild elephants, 
the consideration in future being to cultivate and 
keep up a body of men and take care of tlic ryots. M* 
died and a fresh sanad was, in 1 78<J, granted to K. and 
R,, they being thought to be his heirs ; but in 1807, 
M.*8 true heirs having established their title, tlie 
Government gave them a fresh sanad in lieu of the 
one to K. and R., reciting the circumstances. The 
zemindari in w'hieh these lands were sitmated was set- 
tled in 1802, and was in 1850 sold for arrears of Gov- 
ernment revenue. The appellant claimed to set aside 
the sauad of 1807, on the ground that Government 
had no right to give such a sanad, but he contended 
that, if it had, it could be set aside by a purchaser at 
a Government sale. Held that the sauad was not a 
new grant, but a confirmation of the one made before 
the decennial settlement, and that Government was 
compt5t.ent to give such confirmation. Locez v. Mad- 
DAN Tiiakoob . , . 5 B. Ii. B., 521 

S. C. Lopkz t\ Muddun MonuN Thakoob 

[13 Moore’s I. A., 467 : 14 W. R., P. C., 11 

15 . Proof of lost sanad.— Ifiras/. 

dars* — Proof of title. — Evidence.— Long possession, 
— Miriisidars who had sanads, but who have lost them, 
and those who never had them, may prove their title 
by other evidence, and long possession is a strong ele- 
ment in such proof. A sanad is not indispensable to 
the proof of miraai tenure. A miraai right or perpe- 
tuity of tenure, like other facts, may bo proved by 
various means. Babaji v. Narayan 

[I. L. R.,3 Bom., 340 

16. — Evidence. — Beng, 

Reg. II of 1819, s. 28.— Peng. Reg. XIV of 1823, s. 
3. — Title, — Where an alleged original sanad was lost, 
the Judicial Committee, in view' of the strict nature 
of the proof required in cases of claim under ancient 
sanads by Regulations II of 1819, section 28, and XI V 
of 1825, section 3, and taking all the circumstances 
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into consideration, refused to consider tiie title under 
it established. Foekstkr », Sboektaet op Statu 

[12 B. D. B., 120: 18 W. 849 
L. B.» I. A., Sup. Vol.» 10 

SANCTION OP BOABD OP BEVENXTB. 

See Paetitiok— Form op Partition. 

[2 N. W., 26 

See Partition — Miscbt.laneous Cases. 

[6 B. Ii. B., 185 : 13 W. B., 881 

SANCTION OP COUBT. 

See Compromise— Construction, Enporo 
iNO, Efpect op, and setting aside 
Deeds op Compromise. 

[I. Ii. B., 6 Calc., 687 

SANCTION OP GOVEBNMBNT TO 
SUE. 

See Nawab op Surat . 12 Bom., 156 

SANCTION TO GBAZE CATTIiE. 

See Bombay Act I op 18(15, s. 32. 

[I, Ii. R., 2 Bom., 110 

SANCTION TO PROCEEDINGS IN 
LUNACY. 

See Lunatic . 8 B. L. B., Ap., 50 
SANCTION TO PROSECUTION. 

Col. 

1. Application por, and Grant op. 

Sanction 6508 

2. AVuere Sanction is necessary . 6509 

3. When Sanction may be granted . 5512 

4. Notice op Sanction . . , 5513 

5. Nature, Form, and Sufficiency op 

Sanction 5513 

G. I’owER to grant Sanction . , 5520 

7. Discretion in granting Sanction . 5523 

8. Fresh Sanction .... 5526 

9. Power to question Grant op Sanc- 

tion 6527 

10. AVant op Sanction • . . , 6527 

11. Non-compliance with Sanction , 6529 

See Act XXVIl op 1870. 

[6 B. L. R., Ap., 98 
15 W. K., Cr., 2 
See Appeal in Criminal Cases — Acts — 
Presidency Magistrate’s act. 

[I. L. B., 2 Calc., 466 
See Criminal Procedure Code, 1882, s. 
197 (1872, s. 4(16). 

[I. L. B.. 2 Bom., 481 
See District Judge, Jurisdiction op— 
[I. L. R., 7 Mad., 314 
See Registration Act, 1877, s. 82. 

[1. L. B., 11 Calc., 566 
8 B. L. B., 422: 17 W. B., Cr., 89 
5 B. L. B., Ap., 89 : 18 W. B., Cr., 15 
8 B. L. B,, 428, note : 14 W. B., Cr., 74 
24 W. B., Cr., 1 


SANCnOK TO PB08ECtl^OM--eo«lt. 

nued» 

See Registration Act, 1877, s, 83 (1866, 
s. 96). 

[4 B. L. B., Ap., 69 : 18 W. B., Cr., 21 

See Superintendence op High Court- 
Civil Procedure Code, s. (i22. 

[I. L. B., 8 All, 508 

1. APPLICATION FOR, AND GRANT OF, 
SANCTION. 

1 . Coxirt to which application 

should be made. — Criminal Procedure Code, 
1869, 8, 169 . — An application under section 109 of 
the Criminal Procedure Code, praying for sanction to 
institute a prosecution on a charge of perjury, should, 
as a general rule, bo first made to the Court before 
which the porjiu-y is alleged to have been committed. 
In the matter op the petition op Rajah op 
Vbnkatagbri • . • , 6 Mad., 92 

j the matter op the petition op Sheebper- 

I SHAD Chuckbbbutty . 17 W. B., Cr., 46 

2. Change of - 

henis of office of Subordinate Magistrate. — A Subor- 
dinate Magistrate refused to grant sanction for a pro- 
secution unihsr section 169 of the Criminal Procoduru 
Code, 1861, on the sole ground that the perjury was 
alleged to have been committed before his predecessor 
in ofiiec. Held that the Subordinate Magistrate was 
wrong in his consiruc.tion of the section. The Court 
before which the perjury is alleged to have been com- 
mitted is to give the permission : the change of iucum- 

I bent leaves it still the samu Court. 

[7 Mad., Ap., 12 

I 8. Initiation of case needing 

sanction. — Initiation hy party and by Court , — Cri* 
minal Procedure Code, 1S61, ss. 170, 171 , — In a case 
under section 170, Criminal Procedure Code, 1861, the 
initiative was taken by the party interested, and the 
Court took no part in the matter except iti the way 
of giving or refusing its sanction. Section 170 con- 
templated cases in which the Court it.sclf took the 
initiative, hut it was not intemded that tho Court 
should procrecd in the manner there described, except 
when tho j)ropriety or necessity of doing so is ntimis- 
takeable. iN THE MATTER OP Koonj Reharre 

Ghur 11 W. B., 171 

4. Initiation hy Court. 

— Criminal Procedure Code, 1872, s. 468. — False 
charge. — Penal Code, s. 211. — 1’here being nothing 
in the law requiring that sanction to prosecute under 
section 211 of the Penal Code should only he granted 
upon application by a private prosecutor, a District 
Magistrate was competent, under section 468 of tile 
Code of Criminal Procedure, of his own motion to 
direct a prosecution where a complaint had been 
entertained and found to \*fi false by a Magistrate 
subordinate to him. JuGUT MoniNi Dassee p, 
Madhu 8udhan Duti . . 10 C. L. B., 4 

5, — Initiation hy Court, 

— Criminal Procedure Code^ 1872, ss. 470, 471,-^ 
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8AKCTIOK TO PEOSBCXJTION-^oj»«f. 

nued» 

1. APX’LICATION FOR, AND GRANT OP, 


Initiatiozi of oaoe needing Banction— co»- 

tinued. 

There was a difference in the proceedings to be 
adopted when a sanction was given under section 
4IJ0f and the institution by the &urt of its own mo- 
tion of proceedings under section 471. Qyak 
Chukdeb Roy «. Pbotay Chukdeb Doss 

[1. Ii. B., 7 Calo., 208 : 8 C. li. B., 267 

2. WHERE SANCTION IS NECESSARY. 

0, Prosecution of Municipal 

Corporation. — Presidency Magiatratet^ Act (iP 
of 1877), s. 39. — Public tervani, — A Municipal Cor- 
poration was not a public servant within the meaning 
of section 39 of Act IV of 1877, and might, therefore, 
be prosecuted under the Penal Code without the 
preliminary sanction of the Government required by 
tliat section. Empbess e. Municipal Cobpobatiok 
or THE Town or Calcutta 

£1. Ii. B., 8 Gale., 768 : 2 C. L. B., 520 

7, Prosecution of Judge.— iS'aac- 

tion of Oovernmeni, — Criminal Procedure Code, 
1861, s. 167. — The sanction of Government is ror 
quired for the prosecution of any Judge, if a com- 
plaint is made against him as Judge. Construction 
of section 167 of the Criminal Procedure Code, 1861. 
Anonymous . • , 6Mad., Ap., 22 

8, ■ \Criminal Proce- 

dure Code, 1881^, 8. 197. — Sanction to prosecute Judge 
for words uttered on the ieticA.— Where a Judge was 
charged with using defamatory language to a witness 
during the trial of a suit, — Meld that, under section 
197 of the Code of Criminal Procedure, the com. 
plaint could not be entertained by a Magistrate with- 
out sanction. In be Gulam Muhammad Suabif- 
UD-DAULAH • . . !• L. B., 9 Mad., 439 

9 , Offence committed in judi- 

cial proceeding. — False evidence , — No special 
sanction was needed for the prosecution of a person for 
giving false evidence in a judicial proceeding. Queen 

«. Ramaotab Panbe . . 26 W. B., Cr., 5 

10, Offence under s. 182, PCnal 

Code. — Charge and conviction under different section 
of Penal Code than that for which sanction was 
given. — In a case in which a false charge w'as brought, 
a Magistrate gave the accused (A.) permission under 
ejection 169, Code of Criminal Procedure, 1861, to pro- 
socute the complainant (B.) of an offence under sec- 
tion 211, Penal Code. The Magistrate tried the com- 

S laint of A. as a complaint under section 211, but 
e subsequently framed a charge against B, under 
section 182, Penal Code, and punished him under 
that section. Meld, with reference to section 168, 
Code of Criminal Procedure, that the offences under 
sections 182 aud 211, Penal Code, being offences 
under Chiq)tor XIV of the Code of Criminal Proce- 
dure, Uie Magistrate was wrong in framing the 


SANCTION TO PBOSBCUTION-co«f*- 

nued» 

2. WHERE SANCTION IS NECESSARy--co»- 
tinued. 

Offence under s. 182, Penal Code— coafs- 

med, 

charge under section 182 without obtaining the pre- 
vious sanction of the Criminal Court which heard the 
previous complaint of B, Raj Coomab v, Kibthu 
Ojua 18 W. B., Cr., 67 

11 , ■ Prosecution by 

private person. — Criminal Procedure Code, 1882, s# 
195 . — A prosecution under section 182 of the Penal 
Code may be instituted by a private person, provided 
that he first obtains the sanction of the public officer 
to whom the false information was given, or of his 
official superior. Queen-Empress v. Madha KUhan, 
I. L. jB., 5 All., 36, overruled. Quebn-Empbess v. 

Kishobe • , I. li. B,, 8 All., 882 

12. Charge under a. 82 of Be- 

g^istratlon Act (III of 1877). — It is not neces- 
sary that sanction should be given before instituting 
a charge under section 82 of the Registration Act. 
Qopi Nath v. Kuldip Singh 

[1. 1.. B., 11 Calc., 566 

18 , Prosecution for false charge 

in complaint made at police station. — 

Criminal Procedure Code, 1872, s. 468 . — A com- 
plaint made at a police station is not made before any 
Civil or Criminal Court, and, if it proved false, prose- 
cution for it did not require the sanction of any 
Court under section 468, Code of Criminal Proce- 
dure. Goyebnmbnt or Bengal v. Goeool Chun- 
DBB Chowdhey , , . 24 W. B., Cr., 41 

Ram Eunjun Bhandabi v. Madhub Ghose 

[26 W. B., Cr., 88 

14, Giving false evidence before 

a police patel. — Criminal Procedure Code, 1872, 
ss. 467, 468. — Bom. Act VIII of 1867 {Village 
Police), 8. 13. — Penal Code {XLV of 1860), ss, 181, 
191, and 193 . — A person who makes a false state- 
ment upon oath bofqro a police patel acting under 
section 13 of Bombay Act VIII of 1867, gives false 
evidence within the meaning of section 191 of the 
Penal Code and is punishable under section 193 but 
his trial for that offence required no sanction, a police* 
patel not being a Criminal Court within the defini- 
tion of section 4 of the Code of Criminal Procedure 
(see section 468), although offences under Chapter X 
of the Penal Code committed before the same officer 
cannot be tried without a sanction. (See section 467 
of the Code of Criminal Procedure.) Impbbatbix 
V. Ibbabapa , . . 1. Ij. B., 4 Bom., 479 

15 , Prosecution of police pateh 

•-^CriminalProcedure Code, s. 466, — Bom. 1872, ViU 
lage Police Act {VIII of 1867), s, 9. — Bom. Police 
Amendment Act {I 0/1876).— The prosecution of a 
police patel, for an offence committed by him in hia 
official eapimity as such, needs no previous sanction. 
The provisions of the Bombay Village Police Act 
(Vlll of 1867), section 9, as amended by the Bom- 
bay Police Amendment Act (I of 1876), render a 
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BAlKCnnON TO PBOSBCUTIOK-omM- 

2 . WHEEE SANCTION IS NECESSARY-c^m* 
3E*roBeoation of police "peiteh^ontinued. 

police patel femoveablo from his office without the 
previous sanction of Oovernment, and therefore sec- 
tion 466 of the Criminal Procedure Code (Act X of 
1872) did not apply. Impkhathix o. Bhaqwan 
Obtbaj . . , 1. Ik 4 Bom., 867 

10 . Froseoution on alternative 

charge. — Giving false evidence in one Court or in 
another. — Criminal Procedure Code, 1872, s, 

When it is intended to chai'ge a person with having 
made a false statement in the Court of a Magistrate, 
or, alternatively, a false statement in the Court of a 
Subordinate Judge, there must be a proper sanc- 
tion for a prosecution on each branch of the alterna- 
tive. Ik bb Balaji Sitabau . . 11 Bom., 84 

17 . — - - ' — Accused to whom 

pardon has been tendered. Contradictory statements 
of — False evidence. — When a pardon is legally tender 
ed to the accused under section 837 of the Criminal 
Procedure Code (X of 1882), and the accused makes a 
statement on oath which he retracts in a subsequent 
judicial proceeding, a proper sanction is necessary for 
a prosecution for giving false evidence on each branch 
of the alternative charges. In re Salaji Sitaram, 
11 Bom., 34, followed. Qubbk-Ehpbbss v. Dala 
JivA .... I Ii. B., 10 Bom., 190 

18. Charge of forgery.— 

document used in civil case, — Power of Deputy 
Magistrate, — Criminal Procedure Code, 1831, ss, 
169, 170. — A Deputy Magistrate could not commit a 
person for forgery under section 170 of the Code of 
Criminal Procedure, when the Civil Court had sanc- 
tioned the prisoner’s committal under section 169, 
unless with the express sanction of that Court. 
Queen v. Dwabkakatie Bose . 2 W. R., Cr., 31 

10. Forged document 

used in civil case.’— Power of Magistrate, — Criminal 
Procedure Code, 1861, s 170.— Section 170, Code of 
Criminal Procedure, referred only to cases where a 
forged document had been put in evidence in a Civil 
or Criminal Court ; in other cases, a Magistrate was 
competent proprio motu to inquire into allegations 
of forgery, and no sanction under section 170, Code 
of Criminal Procedure, was uecessary. Queen v. 
Ramdhabbt SiNon . . 10 w , B., Or., 6 

20. Criminal Proce- 

dure Code, 1872, s, 469, ’—Prosecution of witness for 
forgery.— The sanction required by section 469 of the 
Criminal Procedure Code as a condition precedent to 
the prosecution of a party to a civil suit for forgery 
of a document given in evidence in such suit is uu- 
necessary in the case^ of persons not parties to, but 
witnesses in, the suit, who are charged with the 
forgery of .the document jointly with a party to the 
suit. Eapaba Vibana Queen 

[I. Ii. B., 8 Mad., 400 


SANCTION TO PB08NCUTI0N-^f^« 

fitted. 

2. WHERE SANCTION IS NECESSART-coii. 
tinned, 

21 . — Offence before or against 

JiLamlatdar’B Court.— Code of Criminal Prooe* 
dure. Act X of 1872, s, 468 , — The Mamlatdar's Court, 
constituted by Bombay Act III of 1876, was a Civil 
Court within the moaning of section 468 of the Code 
of Criminal Procedure ; therefore a complaint of an 
offence mentioned in that section, when such offence 
is committed before or against the Mamlatdur*s Court, 
could not be entertained in the Criminal Courts except 
with the sanction of the Mamlatdai^B Court or of the 
High Court to which it is subordinate. In B8 
Savanta . . . I.3:i.B.,6Bonu,137 

8. WHEN SANCTION MAY BE GRANTED. 

22. Sanction previouB to pro- 

secution. — Jurisdiction of tribunal without sanc- 
tion, — Illegal conviction, — Criminal Procedure Code, 
1861, s. 167.— ‘Section 167 of the Code of Criminal 
Procedure required that sanction to prosecutions 
therein mentioned should bo given before any such 
prosecution was commenced, and, until the sanction 
WM obtained, the tribunal by which the offence was 
triable had no jurisdiction, and a conviction founded 
on evidence taken without such sanction would be 
bad. Rko. V, Pabbhbam KsaHAV 

[7 Bom., Cr., 61 
See Queen v, Mohima Chundbb CnuoKEBuuTTY 

[7 B. Ii. R., 26: 16 W. B„ Or., 45 

28. Prosecution for perjury.— 

Sanction after order for committal to sessions.— 
Sanction to a prosecution for perjury may be given by 
the Court before which the perjury was committed 
at any time, even after the order for commitment to 
the sessions has been made. Queen v. Golab Sinoh 
[ 8 B.I.. B., A.Cr.,10 

Queen o.Leshbaj 

[2 N. W., 132 : Agra, F. B., Bd. 1874, 206 

24. Sanction “at any time.”— 

Criminal Procedure Code, 1861, s. 169, — ** At any 
time** — The words " such sanction may be given 
at any time ** in section 169, Code of Criminal Pro- 
cedure, must be construed reasonably, and “any 
time” meant a time which did not unduly prejudice 
the party to ho prosecuted, or put him in a worse 
position than he was before. Sebtabam Bahoo v. 

Sahoo . . 18 W, B., Cr., 62 

, Sanction after 

trial and conviction, — Criminal Procedure Code, 
1872, 8. 470 , — Under the words “ at any time ” in 
section 470 of Act X of 1872, sanction to prosecute 
could not be given after the trial and conviction of 
the accused person. Eupbesb op India v, Sab- 
SUEH • . ,11*. B., 2 AH., 688 

20. . ■■ — — Charge of false 

evidence on alternaiiee statements after tender of 
pardon, — The sanction necessary for a charge of 
ing false evidence made by the accused in retracting,. 

8 O 
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SAHCTIOK TO FKOSBOUTION-C0fi<i. 

nued. 

a WHEN SANCTION MAY BE GRANTED 

— continued, 

Sanetion **at any time**---^oHtinued. 

in tt imbsoquant judicial proceeding, a statement made 
by him on oath after a tender of pardon, can only l>c 
granted before, and not after, tho commeiiceniciit of 
tbe prosecution. Quxbn-Emfbbbs v. Dal a Jiya 

[1, L. B., 10 Bom., 180 

4. NOTICE OP SANCTION. 

27. — NTeoesBity of notice.— Oiww*. 

nat ^Procedure Code (Act X of 1882), s. 195, cl. c, 
fara, 2,^ A sanction to prosocutc, when aj>plied for 
subsequently to the termination of the proceedings 
in the course of wliich the offence is alleged to have 
been committed, ought not to be granted, unless 
tho person against whom the sanetion is applied for 
has had notice of the application and an opportunity 
of being heard, Abbilakh Sinoii v, Kunn Lall 

£1. li. B., 10 Calc., 1100 

28. Criminal l?ro^ 

cedure Code (Act X of 1882), s, 195. — Notice to 
ctocueed. — Meld by the Pull Bench that no notice 
is necessary to tho person against whom it is intend- 
ed to proceed, before the Court, before which the 
alleged offence has been coiimiittiHl, can, under 
section 195 of the Criminal Pro(!odure Code, siinc- 
Uon a complaint being made to a Magistrate regard- 
ing one of the offences si>ecificd in that section. 
lUf THB MATTBE OB TBB BKTITIOK OB KbiSUNA- 

KU»i> Dab. Kbishnanund Das v. Hari Beka 

[l.Ii,B., 12 Calc,, 68 

6. NATURE, FORM, AND SUFFICIENCY OF 

SANCTION, 

Nature of sanction.— Per- 
miseioe nature of sanction. — Discretion of party 
ohtaininy sanction. — Criminal Procedure Code, 1872, 
s, 468. — Tho sanction to prosecute, contemplated in 
section 4(>S of tho Criminal Procedure Code, was not 
a direction to prosecute, but was a permission granted 
to a private person to oxcrciso bis own unfettered 
ho would take proceedings or 
not. In the matte b op tub petition op Gbi- 
]>HABX MoNBTJL. GllIBnABI MONDCL V. UCHIT 

Jha . X. la B., 8 Calc., 485 : 10 C. 1». B., 46 

Sanction hy Migh 

Court io prosecution for perjury. — Presumption 
that proper procedure will he adopted. — Where the 
High Court sanctions a prosecution for perjury, it is 
implied that tho proper legal procedure will be 
adopted, and tho proceedings instituted in a Court 
having jurisdiction to entertain the charge, Kbbbxtt 
I. Naeain Pabbbb . 25 W. B., Cr., 14 

Form of sanction.— NaacWow 

in writing and attached io record.— It is very desir- 
able that such sanction or direction should be in 
writing and attached to the record, but it is by no I 
I legally imperative. Quiusn p, Kristna Hac ^ 

[7Mad„68 ! 
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nued, 

6. NATURE, FORM, AND SUFFICIENCY OF 

SAN CTION — continued. 

Form of sanction— continued, 

32, The law docs 

not require the sanction to a prosecution to be 
given ill any jHurticular form of words. Qubbn v, 

[2 N, W., 132 : Agra, F. B., Bd. 1874, 206 

33, — Criminal Pro- 

cedure Code, 1861, ss. 169, 170, — Statement of partu 
cular offences . — When a Civil Court gives sanction to 
a prosecution under sections ICO and 170, Code of 
Criminal Procedure, it should state with precisiou 
the ])articular offence or offences for the prosecution 
of which it gives sanction. Queen r. Ooma Motes 
Debea . . . .13 W. B., Cr,, 25 

34, General sanc- 

tion. — Prosecution for false evidence. — Penal Code, 
s, 193 , — A general sanction by a Judge to a prosecu- 
tion for giving false evidence under section 193 of 
the Penal Code, and for false verification, is not suf- 
ficient. Tho exact words upon which ^be prosecu- 
tion is based, and tho exact offences which tlie 
Magistrate is to investigate, should be pointed out. 
Queen v, Kabtiok Chundeb Holdab 

[9 W. B., Or., 68 

Contra, QuBEN «, Aadib But alias Kadi a 
Mahomed . * .11 W, B., Cr., 17 

86 . ' ' ' Prosecutio n 

under Criminal Procedure Code, 1872, ,s. 470. — Me- 
quisiles of proper sanction . — A sanction for a prose- 
cution under section 470 of the Criminal I’rocedure 
Code must designate the Court where the false state- 
ment wjw alleged to have been made and the occasion 
on which it was committed. It is desirable, if not 
necessary, that in the sanction for prosecution the 
description of tho offence intended to be prosecuted 
shouUl Iw stated in general terms, although details 
may be omitted. In be Balaji Sitabam 

[11 Bom., 34 

36. — Criminal Proce- 

dure Code, 1882, s. 195. — False evidence. — Specifica- 
tion of place and time of offence . — A sanction to a 
prosecution for giving false evidence granted under 
section 195 of the Criminal Procedure Code should 
Bjiecify the place whore, and the time when, tho alleg- 
ed false evidence was given, and in substance the as- 
signments of perjury, as also the sections of the Penal 
Code under which proceedings are authorised. Har 
Dial o. Dooboa Pbasad . 1. 1,. B., 6 AIL, 106 

37, — Specification of 

place and occasion of offence. — Criminal Procedure 
Code, 1882, s. 195 . — Sanction to a prosecution grant- 
ed under section 195, Criminal Procedure Code, 1882, 
should specify the Court or other place in which, and 
the occasion on' which, the offence was commltteil ; 
and such sanction should not be granted without a 
preliminary inquiry, where such inquiry is ‘^neces* 
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nued, 

5. l?ATUilE, FORM, AND SUFFICIENCY OF 
S A N CTI ON— 

Porm of sanction — continued, 
sary,” within the incaninj^ of section 47G of the 
Code. Emfbess v, Nabotam Das 

[I.L. B.,e All., 98 

88. Specification of 

particulars of offence. — Criminal Procedure Code^ 
lS82tS, 195. — False evidence. — Preliminary inquiry. 
— In a suit on a bond, instituted in the Court of a 
Muusif, the question whether the defendant had 
executt^d the bond or not was referred to arbitra- 
tion. The arbitrator decided that the defendant 
had not executed the bond, and that it was a for- 
gery. The Munsif dismissed the suit in accord- 
ance with the award. The defendant then applied 
to the Munsif for sanction to prosecute the plaintiff, 
without specifying in his application the offences in 
respect of which he desii’ed to prosecute. The Mun- 
sif granted sanction, merely observing that there 
were suiffeient grounds for sanctioning the prosecu- 
tion, without giving any reasons or sp(‘(dfying the 
offence or offences in respect of which sanedion was 
granted. Held that the terms in which tlie Munsif 
had given his sanction to a prosecution were not 
ButUciently explicit, and that he should have inentiou- 
cd the section or sections of the Penal Cod(5 under 
which he authorised criminal proct^edings to be taken, 
as also in a general way the offence or offences to he 
charged, the date of eommission, and the place where 
committed. Further, that as the Munsif himself 
had not determined the question of forgery in the 
suit, he should have made some inquiry to satisfy 
himself that there w^ere materials to justify a prose- 
cution. Pabsoxam Lal V. Bijai 

[I. li. R., 6 All., 101 

89. — Omi s sion to 

specify particulars of offence. — False evidence . — 
Criminal Procedure Code {Act XXV of 1801), ss. 

169 and 170 . — Where persons were charged with 
offences under sections 471 and 193 of the Penal 
Code, committed in proceedings before the Civil 
Court, and for whicb therefore tlie sanction of the 
Civil Court was necessary under sections 1G9 and 

170 of Act XXV of 1801, — Held that the sanction, 
which simply gave permission, and did not specify 
the particular act or acts and the particular words 
which constituted the offences, was insufficient. 
Quben V. Gabind Chandba Ghosb 

[7 B. Ii. B., 28, note : 10 W. B., Or., 41 

40, Mefttsal of sanc- 

tion under mi stake or as being unnecessary, — Held, 
tliat the declining by a Court of Revenue to sanc- 
tion a prosecution under sections 408 and 409 of 
Act X of 1872, under a mistaken view of the law 
and under the iinprcssioii that sanction w^as unneces- 
sary, did not constitute sanction. Embbess of 
Inxiia «. Sabsukh . . I. Ii. 2 All., 533 

41. Statement hy Col- 

lector that he has no objection to give sanction again 

IV 


SANCTION TO PBOSBCXTTION— 

nued, 

6. NATURE, FORM, AND SirFFlCIENCY OF 

Form of sanction— 

aftsr sanction by Deputy Collector. a suit by il* 
for arrears of rc.ut above lllOO, a decree was passed 
against B., C., and JJ., wherein certain documents 
tiled by them were held to be forgeries. A. ap- 
plied for, and obtained, an order from the Deputy 
Collector w'ho tried the suit, for leave to prosecute 
P, and C. in the Criminal Court. A. nfWrwards 
ap})licd to the Collector for leave to prosecute G., 
and JJ., whereupon the Oollecstor ]>a8scd the follow- 
ing order : ** Sanction has already been given once 
by the Deputy Collector. I, however, have no ob- 
jection to give it n second time, as the petitioner 
desires it/’ D. was convicted by the Sessions Judge 
on a charge under scettion 471 of the Penal Code. 
On a])peal by D., — Held that no proper leave had 
been obtained to prosecaitc D., and this defect was 
not cured hy the sul)se(|nent proceedings, and the 
conviction must he tpiashod. QuJiEN v, Mabiha 
CiiANUBA Chuck k rhutty 

L7 B. Ii. B., 26 : 16 W. B.. Cr., 46 

42, Statement by 

Munsif that he has no ohjeetton to give sunciion if 
evidence is thought sufficient. — Sufficiency of sanc- 
tion, — On an a))}>lication to a Munsif for sanction 
to prosecuU*, the ft >1 lowing ordtn* W'as made upon the 
j)etitjon ; “ If the petil loner thinks there is 8ulli(‘ient 
evidence against A., i hav4i no objection to give such 
sanction.” JHld that the (wdeu* w as ]iot a sufficient 
sanction to B\ipi)ort a prosecution. In the matteb 
OP Jai)U Nath Hazba v. Annoha Phosah Sibcab 

[11 O. Ii. H., 68 

43, I Penal Code, s, 

— Sufficiency of Haiictiou for the 

prosecution of the accused wus a(H’ord(j(l by an As- 
sistant Sessions Judge in the following tijrms ; 
“There is no doul)t w'hatevcr that Tai, llaji, and 
Bala, these three persons, made Indore me certain 
statements contradictory of the Htateinents wdiich 
they had made Infforo the committing Magistrate. 
Therefoi’c, if from sindi statements of theirs they may 
be liable to any charge, there is sanction from liore ” 
{i.e., 1 give my sanction) “for their prosecution.” 
Held that this gave sufficient sanction for the pro- 
secution of the accused under section 193 of the 
Penal Code, and that it was not necessary that the 
authority giving the sanction should specify the 
particular section of the Penal C(Kle under which the 
accused was permitted to be proscented. Rb0. v, 

Tai 8 Bom., Or., 24 

Issue of warrant, 

^Implied sanction . — Criminal Procedure 
1861, s. 169.— The object of the sanction required by 
section 109, Code of Criminal Procedure, w'as to onaare 
that tb(} prosecution should be. instituted after due 
consideration on the part of the Court lajforo whom 
the false evidena^ was given, or on the part of a 
Court to which such Court was subordinate. When a 
Magistrate i»cruscd the papers of a case which hod 

8o2 
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nued, 

6. NATURE, FORM, AND SUFFICIENCY OP 
SANCTION— ' 

Form of sanction— 

boon forwarded to Win by a Subordinate Magistrate 
for conBideration, and then sent on the pajicrs to the 
District Superintendent of Police with an ‘opinion 
adverse to the prisoner, and the District Superintend- 
ent of Police requested the Magistrate to issue a 
warrant against the prisoner, charging him with 
giving false evidence, it was held that the issue ^ of 
the warrant was a suMcieut sanction, under section 
169, on the part of the Magistrate. Qubbk v, 
MaHOMEo Hossaih . . 16 W. B., Or., 87 

46. — Instruction from 

Sessions Judge to Magistrate,^ Criminal Procedure 
Code, 187^, 8. 468. — Prosecution for gioing false 
evidence.^^kn instruction to the Magistmte of the 
district by the Court of Session, contained in the 
concluding sentence of its judgment in a case tried 
by it, to prosecute a person for giving false evidenoe 
lieforo it in such case, was held not to amount to sanc- 
tion to a prosecution of smb person for such offence, 
within th(3 imjaning of section 408 of Act X of 1872, 
that section supposing a complaint, or at least an ap- 
plication for sanction for a complaint. Emfbbsb v. 
Gobaudhan Das . . I. L. B., 8 AIL, 62 

40, , , — — Order of Munsif 

directing that Magistrate inquire into a case . — 
Criminal Procedure Code, 1882, ss. 195 and 476 . — 
“ Complaint.** — Civil Procedure Code, 
1882, 8 . 643. — On the 2nd August 1884 a Munsif, 
who was of opinion that in the course of a suit which 
had boon tried before him certain iHjrsons had com- 
mitted offences under sections 193, 463, and 471 of 
the Penal Code, and that the prosecution of these 
persons was desirable, made an order which he de- 
scribed as passed under section 643 of the Civil Pro- 
eeduro Code, and in which he directed that the 
accused should bo sent to the Magistrate, and that the 
Magistrate should inquire into the matter. In May 
1885, upon an application by one of the accused 
to the District Court to revoke the sanction for 
prosecution granted by the Munsif,” it was contend- 
ed that the “ sanction ” had expired on the 2ud Feb- 
ruary 1885, and had ceased to have effect. Meld by 
the Full Ikuch that the MuusiPs order, whether it 
was or was not a sanction, was a siifBcient ^'com- 
plaint” within the meaning of section 195 of the 
Criminal Procedure Code, and tliat the limitation 
period prescribed by that section was not applicable 
to the case. Per I^thebaac, C. J., and Stbaioht, 
J. — That, considering that section 643 of the Civil 
Procedure Code was closely similar to section 476 of 
the Criminal Procedure Code, the Munsif’s order 
might be tal^en as having bt?en passed under the 
latter section. Also per Pbthbkam, C. J., and 
8TBA10HT, J. — The words in section 195 of the 
Criminal Proc^niure Code, “ except with the previous 
sanction or on the complaint of the public servant 
ooiiccrned,” must bo road in connection witb section 
476, which was enacted with the object of avoiding 
the inconvenience wbicb might be caused if a Munsif, 


SANOTIONT TO PBOBBCUTIOM— 

wued, 

5. NATURE, FORM, AND 6UFFICIENCT OF 

Form of sanction — continued, 

or a Subordinate Judge, or a Judge, were obliged to 
appear before a Magistrate and make a complaint on 
oath, like an ordinary complainant, in order to lay 
the foundation for a prosecution. The language of 
section 476 indicates that where a Court is acting 
under section 195, a complaint in the strict sense of 
the Code is not rcciuirod, and that the procedure 
therein laid down constitutes the "complaint” men- 
tioned in section 195. Ishbi Pba8Ai> o. Shah Lal 
[I. Ii. B., 7 Aa, 871 

47, Peport of police 

or medical officers. — Prosecution under Bom. Mili- 
targ Cantonments Act, III of 1867. — Reports of police 
or medical oiheers arc not a sufficient sanction for 
prosecutions under this Act. A complaint on oath 
or solemn affirmation is necessary. Reg. v. Ladu 

[7 Bom., Cr., 87 

48. Implied sanction, 

— Criminal Procedure Code, 1869, s. 168. — Penal 
Code, ss. 177, 193. — Framing charge. — The form of 
an accusation by a District Superintendent of Police, 
under section 103 of the Penal Code, does not 
preclude* a Magistrate from framing the charge 
under section 177; the sanction of the District 
Superintendent required under section 168, Code of 
Criminal Procedure, to give the Magistrate jurisdic- 
tion, need not he express, hut might be implied. iN 
THE MATTBB OF AbHBUFF HoSSBIN 

[16 W. R., Cr., 67 

48. — Implied sanction, 

— Criminal Procedure Code, 1861, s. 169. — Where 
the Magistrate before whom a witness gave false 
evidence himself committed such a witness for trial, 
his sanction of the prosecution, under section 169 of 
the Criminal Procedure Code, was hold to be implied. 
Reg. V. MuHAHiiAD Khan yalad Iham Kuan 

[6 Bom., Cr., 54 

60. — — — Implied sanction, 

— Prosecutionfor non-attendance in obedience to sum* 
mons. — Criminal Procedure Code, 1861, s. 168 . — 
Prosecution for non-attendance in obedience to a snm- 
mons >VBS entertained without the sanction required 
by section 1G8 of the Criminal Pi-ocedure Code. Meld 
that there was an implied sanction for the prosecution, 
as the conviction was by the same Magistrate whose 
summons was treated with contempt. Reg. c. Ganu 
BIN Tatia Sslab . . 6 Bouu, Cr., 88 

6L — - — — . Implied sanction, 

•^Direction to cooimtL— When a Sessions Court 
directs a commitment, it must be taken to sanction 
the prosecution out of which the commitment arises. 
Queen v. Lskhbaj 

[2 17. W., 182: Agra, F. B., Ed. 1874,206 

6^ • — Letter from 

Civil Court to Subordinate Magistrate. — Specifica* 
tion of sections of Penal Code for which sanction is 
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HMti. 

6. NATURE, FORM. AND SUFPICIJINCY OP 

c I XT/'inriT/Mk.’r j.* j " 

Form of Baiiotion->0Of(i(intf6(2. 

ginen.-^Juri^dietion of Mapitdrate to commit mder 
other sec^/on, —Where a Civil Court, by letter to a 
Subordinate Magistrate with committing powers, 
gave sanction for the prosecution of the accused 
under sections 463 and 471 of the Penal Code (mak- 
ing and using a false document}, and where the 
Magistrate, in committing the accused for trial, in 
addition to framing a charge under these sections, 
added a head of charge under section 193 (giving 
false evidence), it was held that the Magistrate had 
no jurisdiction to commit the accused for trial on the 
last-mentioned head of charge, lisa. e. Sum Saki 
[8 Bom., Cr., 28 

63. Sufflciency of sanction.— 

Sanction of official superior. — Penal Code, s. 182 . — 
Criminal Procedure Code, 1861, s. 168, — Where a 
prosecution of an offence under Chapter X of the 
Penal Code was instituted by an inferior ministerial 
servant under sanction of the authority of his official 
superior, the provisions of section 168 of the Code of 
Criminal Procedure were held to have been complied 
with. Queen v. Raai Gouam Singh 

[IIW.E., Cr.,22 

See In the matter oe the petition op Abdool 
Lutebp . . . . 9 "W. B., Cr., 81 

64. — Sowe^iow of 

official superior. — Criminal Procedure Code^ 1861, 
8. 169. — Judicial Commissioner sitting ps Sessions 
Judge, — Where the Judicial Commissioner of Assam, 
sitting as Sessions Judge, certified, in his capacity of 
Judge of the Chief Civil Court in Assam, that a 
charge of false evidence was entertained with the 
sanction of the District Court of Assam, to which 
the Court of the Munsif of Debrooghur, before or 
against which the offence was committed, was sub- 
ordinate,— BeW that the sanction required by sec- 
tion 169, Code of Criminal Procedure, had been given. 
Bapoobah Aham u. Gukgabam Kaohabeb 

[l7W.B.,Cr,,54 

65* Sanction men- 

tioning wrong section of Code. — Criminal Procedure 
Code, 1861, ss. 169, 170.— Prosecution under different 
section than that for which sanction was obtained. 
— The prosecutor applied to a Civil Court for leave 
to prosecute, under section 170 of the Criminal Proce- 
dure Code, a witness who had appeared before the 
Court, The Court granted the permission as applied 
for. The prisoner was tried for and convicted of an 
offence coming under the provisions of section 169 
of the Criminal Procedure Code. Held that the 
mention of section 170 in the permission to prosecute 
granted by the Civil Court might be treated as 
surplusage, and that the prisoner was rightly con- 
victed. Keg. V. Khushal Hibaman 

[4 Bom., Cr^ 28 

66. Sanction hg offi- 

cial superior. — District Superintendent of Police, 


SANCTION TO 

nued, 

6. NATURE, FORM, AND SUFFICIENCY OF 

Sufificienoy of sanction — continued, 

-^**Ifferior ministerial officer,*^— ‘Criminal Proce- 
dure Code, 1861, 8. 168 . — The sanction of a District 
Superintendent of Police to the prosecution of a 
charge of giving false information, not to such Dis- 
trict Superintendent himself, hut to au Assistant 
District Superintendent, was held to he no sufficient 
sanction under section 168 of the Criminal Procedure 
Code, 1861. The words “ inferior ministerial officer *' 
referred to public servants of a lower grade than an 
Assistant Superintendent of Police. Qfbbn t>. 
OoTUM Chund . . . • 2 N. W., 287 

57. - Criminal Pro- 

cedure Code, 1861, s. 168.— Person charged with 
giving false information under Penal Code, s. 182, 
— Where a person was accused under section 182 of 
the Penal Code with having given false information 
to a head constable, it was held that the provisions of 
section 168 of the Code of Criminal Procedure, 1861, 
had been sufficiently complied with, inasmuch as 
the lower Applellato Court stated in its judgment 
that “the case had been forwarded under section 182 
by the officer in cliarge of the District Superintend- 
ent's office,** the District Suporintendimt being tho 
official superior of tho head constable. Queen r, 
Gbish CnuNDEB Siekab . 19 W, R., Cr,, 88 

63 , , — — Sanction given 

hy Judge who afterwards tried the case,— Criminal 
Procedure Code, 1872, s. 469.— Tho Court declined 
in this case to say under section 469 of the Code of 
Criminal Procedure, 1872, that a conviction was bad, 
because tbe Judge who tried the (^asc and the Judge 
who sanctioned the criminal proceedings was tho 
same person. Queen v, Subal Chundkb Gangooit 
^ [22W.B.,Or.,16 


6. POWER TO GRANT SANCTION. 

59 ^ Implied power,— Criminal 

Procedure Code, 1869, s. 167.— Prosecution of public 
servant.— Vpon the construction of section 167 of 
the Criminal Procedure Code,— BeZd that tho sec- 
tion by implication vested in tho Court or authority 
to whom tho Judge or other public servant not re- 
moveable, &c., was subordinate, tho power of sanction- 
ing or directing such prosecution. It did not say 
that the Government must give the power, but that 
it shall exist unless limited or reserved. Every 
Court or authority, therefore, has it unless there is a 
limitation. Queen v. Kbistna Rau • 7 Had., 58 

Power to sanction where 
ncTparticular party is accused.— /Scadiay case 
for investigation,— k Court had power to send a case 
for investigation to a Magistrate under section 171 
of the Criminal Procedure Code, 1861, where no par- 
ticnlar individual had been accused. EsSAN Chuk- 
deb Dutt «. Pbanhath Cbowdhbt 

[W. B.,F.B..71 
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SANCTION TO FBOSECUTION-~eo»/*. 

nued, 

6, POWEU TO GRANT SANCTION— co»^i»«cd. 

01 . What Courts can give sane* 

tion. — Criminal 'Procedure Code, tS7iiy s, 468 . — 
Case settled without evidence. — Tlie Courts that 
had jiirmliction to grant a saiictiou to xjrocet^dings 
under section 4(68 of Act X of 1.872, were the Court 
Iwiforc which the ofTenco was alleged to have been 
committed, and the Courts to which such Court is 
subordinate. In the matter or tub petition op 
Kasi Cuunder Mozumoar. Jtioout Cmunoee 
Mozumdae V. Kasi Chunokr Mozumdar 

[I. li. R., 0 Calc., 440 

S. C. Kazi Chttndra Mozoomuar v. .IroarT 
Chundba Mozoomdar . 7 C. L. U., 830 

62. Power of appellate Court 

to sanction prosecution of abetment.— 

Offence committed before lower Cottrt. — Where an 
offence was euinmittt)(l against a Court of first in- 
stance, tliC App(‘llato (Jourt to which it was subordi- 
nate was com }sdont to sanction a prosecution under 
Clmptor XI of the Criminal Procedure Code, 1861. 
Sanction to such a prosecution might be given even 
if the offence was abi'tmcnt. In the matter of 
IsuAN Chunder Gkosb • . 15 W. B., 352 

63. Power of Civil Court.— 

Criminal Procedure Code, 1861 y a. 170.— A Civil 
Court bad no power to inahc an order, under section 
170 of the Criminal Procedure Code, sanctioning a 
prosecution for an offence eomnutted i)ef ore the Court 
of the Principal Sudder Ameeu on the Small Cause 
side, that Court not being subordinate to the Civil 
Court. Ex rARXB Maualingaiyan 

[6 Mad., 181 

64. Power of mamlatdar.— [ 

Sanction of Collector. — Prosecution of kulkarnifor 
faUe report.’^Criminal Procedure Code, 1861, s. 
167, — I'lio sanction for the prosecution of a kulkarni 
for making a false report as a public servant, re- 
quired by section 167 of the Code of Criminal Pro- 
cednro, might \w giv*?n by the maiulatdar or by the 
patil to whom such kulkarui was subordinate. The 
sanction of the Collect^or was not necessary for that 
purpose. lUa. v. Maluar Ramcuanoua 

[7 Bom., Cr., 64 

Power of Revenue Court. | 

’-^Criminal Procedure Code, 1872, as. 408, 469, 470. 
•^Prosecution for offence against public justice and 
offhnee relating to document given in evidence . — 

Suhordinahon'* ofltevenue Courts to High Cotir^. 
— Held (Sfankie, J ., doubting), on a reference to the 
Full Beneb, that a Court of Hovenue w'as a Civil Court 
within the moaning of sections 468 and 469 of Act 
X of 1872. Obsers'-ations by Stuart, 0. J., on the 
** subordination ** of Courts of Revenue to the High 
Court within the meaning of sections 468 and 469 
of Act X of 1872. Empress v, Sausurh 

[I.Ii.R.,2 AH, 683 


SANCTION TO PROSBCXTTION-coRfi. 

nued. 

6. POWER TO GRANT SANCTION-co»<i»«e«f. 

Power of Distriot Magistrate— 

196, 476 . — The Court of an Assistant Collector is not 
subf)rdinate to that of the Magistrate of the district 
within the meaning of section 195 of the Criminal 
Procedure Code. Empress v, Narotam Dab 

[I.L.R.,e All.,98 

67. — Criminal Pro- 

cedure Code, 1872, s. 468. — Relative positions of a 
Magistrate of the first class, the Magistrate of the 
iJistrict and the Court of Session. — Held (Old- 
FIELD, J., dissenting) that for the ‘purposes of see- 
tion 468 of Act X of 1872, a Magistmte of the first 
class was subordinate to the Magistrate of the district, 
and consequently application for sanction to prose- 
cute a person foi* intimtionally giving false evidence 
Iwiforc the former iniglit, where sucli sanction was re- 
fused by the former, be made to the latter, and not 
to the Court of Session, w'hic*h bad not power to give 
such sanction. In THE MATTER OF TUB PETITION 

OF Gur Datal . . I. Ii. R., 2 AIL, 205 

68, — — ' — Criminal Pro- 

cedure Code, 1872, s. 468. — Sessions Court. — Magis- 
trate of first class. — Magistrate of district. — For the 
purposes of section 468 of the Code of Criminal Pi’o- 
ceduro (Act X of 1872), a Magistrate of the first class 
was subordinate to tho Magistrate of the district ; 
a sanction given by the latter to prosecute a person 
for intentionally giving false evidence before the 
former was, therefore, legal and sufficient, notwith- 
standing the refusal by the former to give such 
sanction himself. Semhle, — That the Sessions Court 
had not power to give such sanction. Impkrateix 

PADMANAiiii Pax . I. L. B., 2 Bom., 384 

69. — ■ — Criminal Pro- 

cedure Code, 1872, s. 468. — -Subordinate Judge.— ^ 
District Judge . — For tho purpose of sanctioning a 
criminal prosecution under section 468 of the Code of 
Crhnimvl Procedure, the Court of the Subordinate 
.liulge was subordinate to that of the District Judge, 
notwithstanding that the subject-matter of tho liti- 
gation in the former Court involved more than 
H5,U00, and an appeal lay direct to the Higli Court 
from the decision of that Court in that matter. 
AAirERATRlA. 1^. LAKSHMAN SaKHARAM 

[L I.. R., 2 Bom., 481 

70, Power of second class 

Magistrate.— CrimmaZ Procedure Code, 1872, s, 
467. — Sanction for prosecution for giving false in- 
formahon to police officer, given bg second class 
Magistrate of talook.—A second class Magistrate of 
a talook, not btjing the official superior of a police sta- 
tion-house officer within the meaning of section 467 
of the Code of Criminal Procedure, 1872, could not 
sanction a prosecution under section 182 of the 
Penal Code for giving false information to the sta- 
tiou-house officer. Quren «. Velayudam Pillai 

[1. Ii. B., 6 Mad., 146 


6^ Power of District Magis- 

— Court of Assistant Magistrate. — Prelimi- 
narg itignirg.— Criminal Procedure Code, X8S2, ss. 


Power of Subdivisional 
Magistrate.— Cn>»i«a/ Procedure Code, 1882, s. 
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SANCTION TO PROSBCUTION--c»»W. 

nued, 

6. POWER TO GRANT SANCTION- 

Power of Subdivisional Magistrate— con- 

tinned, 

195, — Sanction to prosecute for false evidence grants 
ed bg Magistrate on revising calendar, Subdivi- 
sioual Magistrate, after perusing tbe calendar of a 
case tried by a Magistrat<i subordinate to him, sent 
for tbe record, and passed an order under section 195 
of tlie Criminal Procxjdure Code, sanctioning the 
prosecution of a witness in the case for perjury. 
Held that the order was illegal. Queen- Empbess v, 
Kuppu , . . • I. Ij« B., 7 Mad., 660 

72. Power of Small Cause Court 

Judge. — Proceeding before Registrar, — Forgerg , — 
Criminal Procedure Code (Act XXV of 1861), s. 
170, — A specially rc^gistcred bond was presented 
before the Small Cause Court Judge for execution, 
under section 53, Act XX of 180d, and a decree pass- 
ed upon it in usual form. Subsequently the Regis- 
trar sanctioned the i)ro8Ccution of the decree-holder, 
on the ground that tbe bond was a forgery. The 
Small Cause Court Judge thereupon, on apjdication 
made, without taking any evidence, or making fur- 
ther inquiry, set aside the decree, and sanctioned 
the prosecution under section 170 of the Criminal 
Pro<iedure Code. HeldWiv^i he was justified in sanc- 
tioning the prosc(;utioii, b\it not in setting aside the 
decree. Queen c. Nawab Singh 

[3 B, L. R., A. Cr., 0 

73 . Power of Civil Judge,— 

Criminal Procedure Code, 1861, ss. 170, 171. — Power 
of Judge to make order where application had been 
made to Sudder Ameen in whose Court offence oc- 
curred, and refused. — The Civil Judge made an order, 
under sections 170 and 171 of the Penal Code, direct* 
i»*g the Magistrate to investigate whether certain 
documents used before the Sudder Ameen were forged, 
and if so, by whom. Held that be bad jurisdiction 
to make tlic order, notwithstanding tbe Sudder Ameen 
had been ap])lied to and had refused to make a similar 
order. Kabuanauth Ranebjee ». Kanoalee Mol- 
LAH . . . Marsh., 407; 2 Hay, 538 

74. Power of Sessions Judge. 

— Sanction given on inquiry ordered during trial,-— 
Where, during an inquiry into allegations that a con- 
fession had been maile under such circumstances its 
to render it inadmissible in evidence, the Sessions 
Judge accorded bis sanction to the prosecution for 
IKTjury of some of the witnesses who deposed on be- 
half of the prisoners, tbe High Court considered 
such a proceeding improper, and eminently cal- 
culated to defeat the object of the inquiry. Rfia. v. 
Kasuinaxh Dinelab « • 8 Bom., Cr., 126 

7. DISCRETION IN GRANTING SANCTION. 

75 ^ Bxercise of discretion.— 

Criminal Procedure Code, 1861, s, 169, — The dis^cre- 
tion vested in a Civil Court under section 169, Code 
of Criminal Procedure, of sanctioning a criminal 


SANCTION TO PROSBOlTTION-^a««. 

nued. 

7. DISCRETION IN GRANTING SANCTION 

— continued. 

Exercise 6f discretion— i 

charge of perjury, was one that should be most care* 
fully exercised* Queen v, Poosa Ram 

[6W.R.,Cr.,U 

76, • — Case settled with* 

out evidence being gone into. — Criminal Procedure 
Code, 1872, s. 468.— Per Gabth, C. J.— Where a 
case was settled without evidence being gone into, the 
Court in which the suit was brouglit, oven if it 
bad power to sanction criminal proceedings against 
any of the parties to such suit under section 46B of 
Act X of 1872, was guilty of great impropriety and 
indiscretion in so doing, inasmuch as it could have 
had no opportunity of judging of the bona Jides of 
the claim or defence. In the matxbe of the peti* 
TION OF Kasi Ohundeb Mozumbab. Juoout 
Ohundeb Mozumbab V, Kabt Chunbeb Mozfmbab 

[1. Ii. R., 6 Calc., 440 

S. C. Kazi Chunbba Mozoombab ©. Jraotr 
Chunbba Mozoombab . 7 C. Ii« R., 880 

77, « ' ' Proof hgfore 

Court of commission of offence . — Criminal Prove* 
dure Code, 1882, s.l95. — Before granting a sanction to 
j)ro8ecutcj under section 195 of the Code of Criminal 
Procedure, a Court is bound to satisfy itself that an 
offence has been committed j but it is not bound to I 
bold any iiujuiry as to all the persons who may bo I 
implicated in such offence. In the MATTEK OF j 
THE PETITION OF GOTINBANNAYAB ^ 

[I.L.B.,7Mad.,224 

78, - - Proof before 

Court of commission of offence . — Criminal Prooe* 
dure Code, 1882, s. 195. — False charge. — Penal Code, 
s, 211. — Vreliminarg inquiry. — A prosecution of a 
charge under section 211 of tbe Penal Code should 
not be granted under section 195 of the Criminal 
Procedure Code as a matter of course, but only when 
the complainant can satisfy tbe Court that t.buii^^ 
tercsts of justice require a prosecution, and there is 

* - case against the accused. Held, 
'TliScfore, wfiere S., who bad been tried before the 
Court of Session for an offence, and acquitted, applied 
to tbe Coart, in respect of the criminal proceed- 
I w)n<*b had been instituted against him, for 
j sanction to jiroseeute G, for abetment of an offence 
under section 211 of tbe Penal Co<le, and the Ses- 
sions Judge granted the sanction, and there was 
notM^fi .O’® tlie record of the criminal case or ofThe 
ceediilgs to show dn What gtdnttdft* 0. 

6l abetting a false charge, or on what 
grounds the Judge gave the sanction, tliat before the 
Judge gave the sanction he should have sattsffed 
himself, by examination of S, or other inquiry, 
whether A Inwl sufficient grounds in fact for accas- 
Q,, and whether there were good primd feurie 
grounds for suspecting 0. of abetting a false charge, 
and permitting a prosecution. In thb KATTBB OF 
THE FBXIIION OF GAUBI SAHAI 

[i.i:i,R„eAii.,U4 
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8AKCTI0H TO PBOSBCUTION--<»4)«<i- , 

nued, 

7, DISCRETION IN GRANTING SANCTION 
— eoniinued^ 

Xixercise of diBoretlon— < 

79. Criminal Pro* 

eedure Code, 1S72, «. 468,*--2)t8oreiion of High 
Court to grant sanction after refusal hy Small 
Cause Court. — In a caso in which the High Court 
waB aaked under Bection 468> Code of Criminal Pro- 
cedure, to sanction a prosecution for giving false evi- 
dence of a plaintiff in a suit before a Small Cause 
Court, which Court had refused such leave to the 
defendant, it was held that the High Court would 
not be juBtified in exercising the discretion vested in 
them by section 468 unless it appeared very clearly 
that there were strong grounds for granting the 
Banction. Mokby Mohttw Dky e. Dinonath Mnn- 
22 W. B., Or., U 

80. Criminal Pro* 

eedure Code, 1872, a. 46S. — Orounda for sanction, 
•***Seoord. — On an application for sanction to prose- 
cute under section 4(38 of the Code of Criminal Pro- 
cedure, 1872, it was not competent to the Court to go 
beyond the record in determining whether or not 
Banction should be granted wh(»n the record itself 
discloBCs no foundation for tlio charges. In re Kaai 
Chunder Mosumdar, 1. L. M., 6 Calc., 440, ap- 
proved. SANaii.1 ViEA Pakdia Chinkatambub 
e. Qubbk. Zamindab op Sivaoibi v. Qubbit 

[I. D. B., 6 Mad., 29 

81 . — Criminal Pro- 

oedure Code, JS82, as, 202, 203, 476, — Penal Code, a, 
211, — Complaint diamisaed without preliminary in- 
quiry into the truth of complaint, — A Magistrate of 
the first class, after consideritig the result of an in- 
vestigation by a police officer under section 202 of 
the Code of Criminal Procedure, dismissed a com- 
plaint as false, and passed an order sanctioning the 
prosecution of the complainant for au offence punish- 
able under section 211 of the Penal Code, and di- 
rected a thinl <da8s Magistmte to hold a preliminary 
inquiry, the offeneo being cognisable by the Court cd 
Sessions only, — Held that, as there was no applica- 
tion before the first class Magistrate for sanction to 
prosecute, the order must bo t^eu to be a complaint 
made by the said Magistrate, and therefore, under 
section 476 of the Code of Criminal Procedure, the 
third class Magistrate had no jurisdiction to hold an 
Inquiry. Held, also, that the first class Magistrate 
ought to have held a preliminary inquiry under sec- 
tion 476, in order that the complainant might have 
an opportunity of showing the truth or bonajidea of 
the complaint. Qusbb v. Ybndata Chabdbauma 

[I. D. B., 7 Mad., 189 

82. * — — Forgery, — Hoi- 

denceof charge, Heceaaiiy for, — Sanction to a prose- 
cution of a witness or of a party to a suit, for the 
forgery of a document put forward in coarse of the 
trial eff that suit, should not be given, without all the 
testimony available at the trial and bearing on the 
question of forgery having been first received, and it 
being satisfactorily proved that there Is a primd 


SANCTION TO PBOSNCITTION--co»/f* 

nued. 

7. DISCRETION IN GRANTING SANCTION 
— continued. 

Exercise of discretion — continued, 

facie case made out for t^ charge. Where 

a document wq^ not put in evidence or dealt with as 
evidence, but merely had a place on the Judge's file, 
sanction was necessary. Sbxtabau; Sahoo v, Shbo 
Golahi Sahoo . . . . 19 W. B., 18S 

8. FRESH SANCTION. 

83, Necessity for fresh sanction. 

— Poatponemeni of case, — Expiration of limitation. 
**^Criminal Procedure Code, 1882, a, 195, — It is com- 
petent for a Court which has granted sanction to a 
prosecution under section 195 of the Criminal Pro- 
cednre Code to give a fresh sanction, if the one pre- 
viously granted has expired by efflux of time. 'J’he 
limitation of six months mentioned in section 195 
means that a Magistrate shall not take cognisance of 
a case under a sanction which is more than six months 
old, not that the wliole prosecution must be completed 
within that period. Held, therefore, where sanction 
to a prosecution h&d been granted under section 195, 
and the prosecution had been instituted, and the 
Magistrate, in consequence of the evidence of the 
complainant not being procurable, had ordered ** the 
case to be shelved for the present," and the com- 
plainant, after the six months mentioned in section 
195 had expired, applied to the Magistrate to re- 
open the proceedings, that it was competent for the 
Magistrate, having once taken cognisance of the 
ease, and it still remaining on his file undetermined, 
to take it up again at any moment, and proceed with 
the prosecution, without fresh sanction. In THB 
mattbb of the petition of Gttlab Singh. Gir- 
lab Singh v, Debi I'bosah 

[I. Ii. B., 6 All., 46 

84. Power to grant fresh sanc- 

tion. — Fresh sanction granted more than six months 
after expiry of prior sanction. — Grounds upon 
which such fresh sanction should not be granted , — 
Criminal Procedure Code, Act X of 1882, a. 195 , — 
Sanction was granted to prosecute a defendant for 
forgci-y and perjury alleged to have been committed 
hy him in a civil suit which was decided against him 
oil the 22nd August 1882. The defendant then 
preferred an appeal w'hich was dismissed on the 9th 
August 1888. Toe plaintiff commenced criminal pro- 
coedings against the defendant, under the sanction, 
on the 23rd July 1884, but such proceedings having 
been commenced more than six months after the 
date of the sanction, the charge was dismissed. 
The plaintiff then, on the 20th August 1884, applied 
for a fresh sanction, which was granted on the Idth 
April 1885. Held that, assuming that the Munsif 
w'ho granted the fresh sanction had power to do so, 
as to which the Court expressed no opinion, such 
fresh sanction should not have been granted unless 
some explanation was given for the omission to com- 
mence procee^ngs within six months ; and as no 
such explanation was given, nor any special grounds 
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SANCTION TO PBOSBCUTION-c<m/f. 

nued, 

8. FRESH SANCTION-<ja»«»iitfA 

Power to grant firesh sanction— 
shown why a fresh sanction should be given, the 
Munsif did not exercise a sound discretion in grant* 
ing such fresh sanction, and consequently his order 
was set aside. JoxPBO Sinoh v, Habirab Pbb- 
SHAD SiNon « . L 1<. B., 11 Calc., 577 

86 . Power to re-try without 

firesh sanction. — Conviction quashed for want 
of jurisdiction, — Where sanction is given for a 
prosecution for perjury, and the case tried by an 
incompetent Court and the conviction quashed on 
appeal, a competent Court may re-try the prisoner 
upon the subsisting sanction without any order of 
the Appellate Court by whom the conviction is 
quashed. Ik the matter or tiie petitiok of Rami 
Redoi . . . . L Xi. B.» 3 Mad., 48 


9. POWER TO QUESTION GRANT OP 
SANCTION. 

30 ^ Power of Deputy Magis- 

trate. — Penal Code, ss. 182 and 211, — Sanction 
granted hy superior Court, — A Deputy Magistrate has 
no power to question an order made by his superior, 
sanctioning a prosecution under sections 182 and 211 
of the Penal Code. Whether such sanction has been 
riglitly or wrongly given is a question for the accused 
to raise before a competent Court. Empebss 
V. lUAD Ally . . 1. L. B., 4 Calc., 869 

fe. C. Nubibunnissa Bibee ©. Bead Alt 

[4 C. L. B., 418 

87. Power of superior Court.— 

Criminal Procedure Code of 1872, ss. 468, 469 , — 
Finality of order as to sanction, — Held that the 
sanction referred to in sections 468 and 469 of Act X 
of 1872, when given by any of the Courts empowered 
under tlie Act, could not be disturbed by a 8Uj)erior 
Court. Per Tuenee, OJfg, C. J., and Peaeson, 
Oldfield, and Spankib, JJ, — When sanction is 
refused by one of the Courts, the refusal does not 
deprive the other Courts of the discretion given to 
them. Babkat-ul-lah Ehak v. Renkib 


10. WANT OP SANCTION. 

88 . Ohjeetion to want of sano- 

tion. — Semhle, — The objection to the want of sanc- 
tion should be taken at the trial. Queen v. Kbist- 
KA Rau 7 Mad., 58 

89, Jurisdiction of Court with- 

out sanction.— IVtrt/ of offence under Criminal 
Procedure Code, 1872, s. 468 , — A complaint of an 
offence under section 468 of the Criminal Procedure 
Code, 1872, unaccompanied by the requisite sanction, 
could not 1^ entertained at all by the Magistrate even 
for the examination of the complainant. Akoky- 
MOUB 8 Mad., Ap., 2 


SANCTION TO 

nued, 

10. WANT OF SANCTION— 

90, Institution of case without 

sanction. — Discretion of High Court to interfere,--^ 
Trial finished without sanction, — Where a charge 
was instituted without the necessary sanction, and 
the accused was tried and committed, the High Court 
refused to interfere, being of opinion that there was 
nothing to entitle the accused to the benefit of the 
exceptions in section 42G of the Criminal IVoccdure 
Code, 1861. Kieti Ojha t>. Raj yum ar 

[7 B. li. B., 29, note 

9L Trial without sanction.— 

Criminal Procedure Code, 1882, s, 197, — Mffect of 
subsequent sanction, — Where, after a magisterial 
inquiry, a European British subject, being a public 
servant within the meaning of section 197 of the 
Criminal Procedure Code (X of 1882), was committed 
for trial to the High Court of Bombay by the Judi- 
cial Superintendent of Railways in His Highness tlio 
Nizam’s Dominions, without any previous sanction 
having been obtained as required by that section, — 
Held that the proceedings were illegal and without 
jurisdiction, and that a sanction subsequently obtained 
was of no effect. Quken-Emperss v. Morton 

[I. Ii. B., 0 Bom., 288 

92. ■ Criminal Pro- 

cedure Code, 1882, s, 195. — Where a witness was 
prosecuted for disobedience to a summons without 
sanction previously obtained under section 195 of the 
Criminal Procedure Code, the High Court refused to 
interfere, there being no evidence that the want of 
sanction had occasioned a failure of justice. Kallt 
Mouun Mookbejbb V , Emfebss . id C. L. B., 117 

98 , Ground for 

quashing proceedings. — Criminal Procedure Code, 
1872, ss, 468, 469. — Held by the Judge making the 
reference (Straight, J.), on the case being returned 
to him, that the accused persons having been prose- 
cuted without the sanction required by sections 468 
and 469 of Act X of 1872, all the proceedings were 
invalid, and must be quashed, and the accused must be 
re-tried, sanction to their prosecution having been 
obtained. Empress v. Sabsueh 

[I. D. B., 2 All., 533 

94 , Inquiry and commitment 

without sanction. — Insufficient sanction. — Cri* 
minal Procedure Code, 1882, ss, 196, 476.— Whore 
sanctifm to the prosecution of a person for the offence 
of using certain evidence known to be false was 
granted by a Court to which the Ourt in which 
such evidence was used was not subordinate, and 
such sanction did not specify the place in which, and 
the occasion on which, such offence was committed, 
and the Court granting the sanction did not make 
any preliminary inquiry, although such an inquiry 
was “ necessary/* in the sense ’'of section 476 of the 
Criminal Procedure Code, — Held that the indispen- 
sable preliminary conditions of section 195 of the 
Code being wanting to the prosecution, the commit- 
ting Magistrate was iucompeteut to entertain the 
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10. WANT OF SANCTION— 

Ingoiry and commitment without sanc- 
tion — continued. 

case, and tbc commitment was Illegal and should be 
(juaslmd, Empbisss v, Nabotak Das 

[I.L.B.,e All.,98 

95 ^ - Commitment without sanc- 

tion as to one prisoner. — Ground for quaahiug 
commitmeni . — Wliero the san(jtio)i to the j>r<wecutiou 
accorded under section Ui9, Code of Crtunrial Proce- 
dure, 1861, extended only to one of the pevHons charg- 
ed, the ' High Court (luuslied the commitment, and 
directed the discharge of the pi^rsons to whom the 
sanction did not apply. Qukhn v. WoonuRNUL 
SINGU .... 10 W. K., Cr., 24 

Queen v . Kajeishore Kor . 16 W. B., Cr., 66 

90 , ^ — Proceedings without sa ne- 

on, — Extortion, — Mublie sermnt, — Criminal Pro-- 
cedure Code, IHGl, s. 167 . — Whore a complaint 
charged a jiorson, who was one of the imblic servants 
mentioned in section 167 of the Criminal Procedure 
Code, with comniittiiig acts wliicb, if committed by a 
private individual, would have constituted the offence 
of extortion, it was held that it was not illegal to 
treat the charge as a charge of extortion, and to 
proceed with the trial without sanction for the prose- 
cution. ll£Q« V, PABSUBAM KstJUAV 

L7Bom., Cr„61 

11. NON-COMPLIANCE WITH SANCTION. 

97 , Departure from terms of 

sanction. — Power of Local Government. — Prose- 
cution of Judge or public servant . — Crhninal Pro- 
cedure Code, JS6l, s. 167. — Tlie Local Oovernment, 
in sanctioning or directing (under section 167 of the 
Oriuutial Procedure Code) a charge against a public 
servant of an (offence as such public servant, had 
power to limit its sanction, by giving directions as 
to the person by whom, and the manner in wliich, 
the prosecution was to 1 m^ preferred and conducted, 
and a Court had no jurisdiction to cntcrtiiin a charge 
against such public servant if preferred otherwise 
than in accordance with such directions. Semhle,-^ 
The Local Govorumeut had power in the like case to 
direct that the accused public servant should bo trie»l 
before a siweifiod tribunal, being one having juris- 
diction ill that behalf, Tlierefore, where tho sanc- 
tion directed that the accused public servant should 
lie prosecuted upon such charges as Mr, C. might be 
prepared to prefer agiiinst him, and there a'as nothing 
on the record to show, nor did it otherwise appear, 
that Mr. €- liad preferred any charge against, or 
taken any |iart in tho prosecution of, tho accused 
imblic servant, the High Court quashed the convic- 
tion of tho accuseil, as having boon without juris- 
diction. , lUa. f>. ViNAXAK Divakab 

[8 Bom.» Cr., 32 

98. Bon-proseoution under 

aanotion. — Criminal Procedure Code, 1872, s. 46S 
emd s. 142, — Power of Lisirict Magistrate to pro- 
ceed wUkoui complaint , — Where sanction had been 
glvom under section 4G8 of Act X of 1872 by a 


, SANCTION TO PBOSBCIXTION-^o«/<- 

11. NON-COMPLIANCE WITH SANCTION 

— continued. 

Non-prosecution under sanction— 

nued. 

Deputy Magistrate to a person to prosecute another 
for bringing a false charge, and such sanction was 
not jiroccoded undt;r, it was open to the District Ma- 
gistrate to take up the case under section 142 without 
complaint. Empress v. Nipoka 

[I.D.B.,4 Calc., 712 

SCHEDUUB, VEBIPIOATION OP, BY 

AFFIDAVIT. 

See Insolvent Act, s. 6. 

[11 B. L. B., Ap., 84 

SCHEDITLED DISTBICTS ACT, 1874. 

See Appeal in Cbiminal Cases — Acts— 
Act XXXVII of 1855. 

[I. L. B., 12 Calc., 630 

See Local Government. 

[I. h. B., 10 Bom., 274 

SCIBE FACIAS, WBIT OF— 

. jS^uit upon writ, — Non-joinder of plain- 

— Parties. — Where a scire, facias was issued under 
tiio old Supreme Court procedure at tin* suit of two, 
and ono of them only sued upon it, — Held that the 
non-joindor of the other was a ground of non-suit, 
and that the objection might bo taken at any stage. 
ISSUB ClIUNDBB MUNDUL V, HeIBS OF GOLAM 

Ali .... 1 Ind. Jur., N. S., 249 
SEA CUSTOMS ACT (VIII OP 1878). 

8 . 128. — Trans-shipment. — Permit , — 

Lien on goods vnentioned in permit . — A trans-ship- 
ment permit issued under section 128 of the Sea 
CnsUnna Act (Vlll of 1878) docs not, like a bill 
of lading, represent the goods mentioned in it, or 
give any lieu upon or control over them. PuEMJl 
Tbibamdab V. Maohowji Munji 

[I. D. B., 4 Bom., 447 

• B. 197 and S. 8 . — Duty and liabi- 
lity of Customs Collector, — Negligence of Superin- 
tendent of Customs.— By the negligence of the Sup- 
criiiteudcnt of Sea Cumtoms at the port of C. in re- 
moving goods to a sea customs warehouse and in 
ktxspiug them in tho warehouse, w'bieh, owing to its 
leaky roof, was utterly nntlt for such purpose, the 
goods were damaged. The owner of the goods sued 
the Collector of the district, who, under section 8 of 
the Sea Custom Act, 1878, has to perform all du- 
ties imposed by the Act on a Customs Collector, for 
damages. It was not proved that the Collector was 
aware of tho condition of tho warehouse, wliich had 
been repaired by tho Public Works Department less 
than a year before. Meld that tlie loss was not 
caused by tho neglect or wilful act of the Collector 
wdthin the meaning of section 197 of the Sea 
Customs Act, 1878, and that the Collector was not 
responsible for tho acts of the SupeTintendent of Sea 
Customs. COLLBOTOB OP GOUAVABI V. ISUP KaBIM 

Nana . . • . L Ia B., 7 Mad., 42 
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8EAMAN» BISCHAEGE OF<- 

See MEBOHANTSHiFPiNa Act, 1854, 8.207. 

[6 Bom., O. C., 42 

SEAECH-WABRAET. 

See Wakeant . . 8 W. E., Cr., 74 

SEAWORTHIE-ESS. 

See CONTEAOT— CoTmmONS PEBOEDIINT, 

[2 B. I.. R., O. C., 127 

See Insfeancb— Maeine Insueancb. 

[6 Moore’s I. A., 361 
Cor., 5 : 2 Hyde, 107 

SECOHD APPEAL. 

See Cases under Appeal. 

See Burma Courts Act, 1875, s. 27. 

[I. L. E., 10 Calc., 948 

See Cases under Small Cause Court, 
Mopussil. 

See Cases under Special Appeal. 

SECRETARY OP CHARITABLE IN- 
SITTUTIOH, SUIT BY, AGAINST 
SUBSCRIBER. 

See UiauT OF Suit— Subscription to 
Cdaeitablb Institution. 

[10 C. L. E., 197 

SECURITY FOR COSTS. 

Col. 

1. Suits •••..« 5o3l 

2. Appeals 5533 

See Insoltbnt Act, b. 73. 

[6 B. L. E., 179 
15 B. L. E., Ap., 10 
See Pauper Suit— Appeals. 

[17 W. E., 68 
L L. E., 3 Mad., 66 

See Practice — Civil Cases — Security 
FOR Costs . 3 Bom., O. 0., 63, 64 
[L L. E., 3 Bom., 241 
I. L. R., 5 Calc., 437 

See Small Cause Court, Peesidbncy 
Towns — Practice and Procedure— 
Keferenoe to High Court. 

[5 B. L. E., Ap., 23, 24 
U B. L. E., 415 
14B.L.B.,180 

See Trust . L L. B., 5 Calc., 700 


|1. SUITS. 

Security by plaintiff.—" — 
moveable property** — Leaeehold . — Leasehold pro* 
perty is " immoveable property ” within the meaning 
of section 34, Act VllI of 1859. Ullman v. Jus- 
tices OF THE Peace for Calcutta 

[7 B. L. B., Ap., 60 


SECURITY FOE COSTS-eon^tRirtfA 
1. SUITS— coaftfivtfdi. 

Security by plaintiff— 

2. — — Plaintiff m another 

presidency. — The Court was held to have no power 
to order a plaintiff resident in another presidency to 
give security for costa. Gahan v. Owen . Cor., 11 

8. — Inhabitant of 

foreign territory, — When an inhabitant of foreign 
territory sues within British territory, it is imperative 
on the Court to demand security from him for the pay- 
ment of all costs that may bo iiicuiTed by the defend- 
ant in the suit, even though the defendant also is a 
resident of foreign tcn*itory, Koroonamoybe 
Dbbia V. OoMA Churn Deb , 12 W, R,, 465 

Plaintiff residing 
out of jurisdiction. — Suit for administration. — The 
])rovision8 of section 34, Act VIII of 1859, were not 
iiiteiuhid to a])ply to a case where the plaintiffs 
brought a suit for administration and partition of 
pro])erty in which they were entitled to a share, the 
extent of the share being in dispute, UussiCK Lall 
Day V. Jadubram Day • 10 B. L. E., Ap., 25 

6. Civil Procedure 

Code, 1877, s. 880. — " Residence** — The meaning to 
he given to the word “ residence in legislative cnact- 
meiits depends upon the intention of the liOgishitnre 
in framing the particular provision in which the word 
is used. The residence ” intended in section 880 of 
the Civil Procedure Code (Act X) of 1877 is residence 
under such circninstaiico as will afford a reasonable 
probability that the plaintiff will be forthcoming 
when the suit is decided. Mahomed Shuffli 
Lalhin Abdula . . 1. L. E., 8 Bom,, 227 

0, Civil Procedure 

Code (XIV of 1882), s. S80,—lVadhwan.^Rritish 
India. — Residence. — Held that a plaintiff,’ lieing a 
resident in Wadhwan in Kathiawar, and possessed of 
immovenble property tliere, could not he required to 
give security for costs under section 380 of the Civil 
Procedure Code (XIV of 1880), Wadhwan being 
within the limits of British India. Triocam Pana- 
CHAND V. Bombay, Baroda, and Central India 
Railway Company . I. L. E., 9 Bom., 244 

7. i ' ■ ■■■ Security where 

plaintiff has left the country. — Where a plaintiff 
Icjivestlie country before the case is decided, the pro- 
per course for the defendant is to aj»ply to the Court to 
take security for costs before the ease is decided, and 
if no security be furnished, the Court will pass judg- 
ment against the plaintiff by default. But if the 
defendant allows the ca«e to go to judgment, the 
Court on appeal cannot pass any order oalUng for 
security for the costs of the lower Court, which must, 
be left to lie realised in execution. In TBE MATTEB 
OF THE PETITION OF CALCUTTA AND 80UTH-EA6TBBN 

Railway Company . . . 8 W. E., 217 

8. — Suit to enforce 

trust under a wiM.-^JVant of personal interest . — 
In a suit by the representatives of a testator to 
enforce the due performance of charitable and rcligi- 
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SBCXrBXTY FOB COSTS -eofietn«0d. 

1. SUlTS^ootUinued, 

Security by plaintiff— 
om trusts in which they are not personally interested, 
the plaintiifs ought to be required to give security 
{or costs. Bbojomohuk Doss v, Hubuololl Doss 

[6 C. L. B., 68 

2. APPEALS. 

9 , Security by appellant,— Power 

of single Judge of High Court to make order for 
securitg, — A single Judge has full ])owcr to make an 
order for security for the (^osts of an appeal. Mitzhub 
Hosbain o. Dbitoiionooo Sbn . Bourke, O. O., 119 

AMnned on app(jal . Bourke, A. O. C., 40 

10. — — — Power of S'ingle 

Judge of High Court to make order for security . — 
On a rule nisi for security for the costs of an appeal 
to be given by a defendant, five twenty-foiirths of 
the property in dispute having been decreed to him, 
but subsequently attached under a prohibitory order, 
cause was shown that the Court had not jurisdiction, 
and that no reason for the application had been given. 
Meld that a single Judge is vested with aJl the 
powers of an Appellate Court with reference to the 
costs of an appeal ; that, when an appellant resides 
within the jurisdiction of tho Court he is amenable 
to its orders as to tho costs of all appeal ; and that an 
appellant wlio lias no available property must, if re- 
quired, give security for the costs of an apj'Kial before 
pro«)eding with it. Mouohub Dobs e. Khodbum 
liaatru • « . . Bourke, O, O,, 110 

n. „ — Appeal from 

order of Commissioner of Jnsoloent Court. — Civil 
Procedure Code, 1859 » s. 342 . — Section 342 of Act 
VIII of 1860 did not apply to apt^eals from tho 
orders of a Judge sitting as a Commissioner of the 
Insolvent Court. In the scattbb of Rausebak 
Mibseb • • • • • 5 B. Xa. R,, 178 

12, — Discretion of 

Judge.-^-Notiee to party affected. — Civil Procedure 
Code, 1882, s. 54^.— The discretion conferred on an 
Appellate Court by section 649, Civil Procedure Code, 
1882, to demand security for costs, must he properly 
exerciseil ; and such discretion is not so exercised when 
the order requiring such security is made without 
notice to tho appellant to show cause why the order 
should not be made. No order affecting a party 
should be made without notice to him calling upon 
him to show cause w'hy the order should not be made. 

. Khadih Husain 

[1. 1., R., 6 AIL, 380 

13, Notice of order 

for sscariey.— The issue of a preliminary notice to 
show cause why an appellant should not furnish 
security for the costs of appeal is not equivalent to a 
demand, and, if the order to furnish security is made 
in the absence of the appellant, the order must bo 
oommunicated to him b^ore he can be held to have 
disobeyed it. Txmmu p. Deya bai 

[I.l«.B.,6Mad.,865 


SECURITY FOB COHTS ^continued. 

2, APPEALS -^continued. 

Security by appellant— 

14, Civil Procedure 

Code, 1859, s, 842. — Circumstances under which an 
order may be made requiring security for costs of 
appeal to be deposited under section 342 of Act VIII 
of 1859. Bamabundaei Dasi v. Ramnabayan Mit- 
7 B. li. R., Ap., 69 

16, . I — I - . . Civil Procedure 

Code, 1859, ss. 342, 345, 345.— Pauper appellant , — 
By the words “ before the appellant is called upon to 
appear and answer ** in section 342, as compared with 
similar words used in subsequent sections, especially 
sections 345 and 340, is meant, not the date mentioned 
in the notice, but the date on which the appeal is 
called on to be heard ; and tho Court has a discretion 
at any time before the hearing of the appeal to make 
an order demanding security for costs from the appel- 
lant. Where the appellant was, according to his own 
statement, a pauper, and it appeared that others pre- 
sumably able to furnish the necessary security were 
interested in the matter, the case was considered a 
proper one in which security should be given. In 
THE MATTBB OF JOGBNDBO DbB RoTKUT V. Fu 
DBO DbB IlOYKUT . . .18 W, B., 102 

10, Grounds for 

order for security. — Poverty of appellant. — Civil 
Procedure Code, 1882, s. 549. — Section 649 of the 
Civil Procedure Code was never intended by the Le- 
gislature to derogate from tho right of appeal given 
by the law to every person who is defeated in a suit 
in the Court of first instance, and an application 
should not be granted under that section of which 
the only ground is a statement that the appellant 
is not jxscunijirily in a position tt> pay the costs of 
the appeal if it should be dismissed. Maneckji 
Limji Mancherji v, Ooolhai, I. L. P., 3 Pom., 241, 
foUowctl. Pass V. Jaques, 8 M. ^ W., 13 ; Seshay^ 
yangar v. Jainulavadin, I. L. P., B Mad., 33 ; and 
Jogendro Deh Poykut v. Funindro Del Poykut, 
18 W, P., 102, referred to. Lakhmi Chand v. 
Qatto Bai . . . I. Ii. R., 7 AIL, 642 

17, Grounds for 

order for security. — Civil Procedure Code, 1882, s. 
549. — Poverty of appellant. — Meld by the Full 
Bench (Tyebell, J., duhitante), without laying down 
any general rule by which the exercise of the discre- 
tion conferred by section 649 of the Civil Procedure 
Code should be governed, that the mci*e fact of the 
poverty of an appellant, standing by itself, and with- 
out reference to any general facts of the case under 
appeal, ought not to be considered sufficient alone to 
warrant his being required to furnish security for 
costs. JiWAN Ali Beg v. Baba Mal 

[1. Ii. B., 8 AIL, 203 

Procedure 

Code, 1859, ss. 103, 342. — Assignee suhstituted for 
plaintiff.— \5ndex section 342, Act VIII of 1859, tho 
High Court had discretion to demand security for 
costs from an appellant, if it saw fit to do so, at 
any time before tho hearing of the appeal. Where an 
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SBCtlBlTY FOR COBTS-^continued. 

2. APPi^LS— 

Security by appellant—co^^iMK^i. 

assignee who had been substituted for the plaintiff 
under section 106 declined to furnish security for the 
costs within such reasonable .time as the Court 
ordered, it was held that the defendant might within 
eight days after such neglect or refusal plead the 
bankruptcy or insolvency of the plaintiff as a reason 
for abating the suit. Hbebalall Seal v, Cabapiet 

[18 W. B., 431 

19, Appellant out of 

jurisdietion, — Queer e, — Whether, in a case in which 
the appellant is not residing out of the British terri- 
tories in India, the High Court has authority to 
demand security for costs from the appellant after 
the issue of summons, — i.e., notice of the appeal. 
Hupaeuitoolah Chowoey V. Humbedhite Uou- 
MAN 6 W. Mis., 128 

20. Beng. Beg. Jf/F 

of 1829 ^ s. 2, ol, 1. -^Inhabitant of foreign territorg, 
— Bengal Kegulation XIV of 1829, section 2, clause 

1, enacted that every person being an inhabitant of a 
foreign territory should be required to furnish security 
for costs j such security to be furnished by a plain- 
tiff or appellant within six weeks of the date on 
which his plaint or appeal was filed ; and that unless 
such security be so furnished, the suit of such person, 
if plaintiff, should not be proceeded with, or apjioal 
admitted unless he had furnished the necessary se- 
curity to cover costs in the appeal. In an appeal to 
the Sudder Court from a decree of the Zillah Court 
by a party then temporarily absent in England, but 
having real estates and factories within the jurisdic- 
tion of the Court, no security was furnished by the 
appellant’s vakil within six weeks after lodging the 
appeal. The respondent in the first instance put in 
an answer to the grounds of appeal filed by the 
appellant, but afterwards filed a petition for dismissal 
for non-compliance with the requirements of Bengal 
Regulation XIV of 1829, section 2, clause 1, contend- 
ing that the appellant was a resident of a foreign 
territory, and had not furnished security within six 
weeks as required by that Regulation. The Sudder 
Court held that such security ought to liave been fur- 
nished by the appelhint, who, residing in England 
pendente lite. was to be considered as resident in a 
foreign territory within the meaning of the Regula- 
tion, and dismissed the appeal. Meld by the Jmlicial 
Committee (remitting the suit to India for trial) that 
the Sudder Court liad not, by Kegulation XIV of 
1829, any power ex mero motu to dismiss the appeal, 

(1) as the appellant was guilty of no default under 
that Regulation, not having been called upon by the 
rcs{>ondent or the Court to furnish security for costs ; 

(2) as the appellant was not guilty of laches in not 
voluntarily offering security ; the Regulation provid- 
ing only that a suit or appeal should not be proceeded 
with pntil security was furnished. Semble, — The 
putting in an answer to the appeal before objecting 
to the want of security for costs operated as a waiver 
by the respondent of the want of security for costs 
required by Bengal Regulation XIV of 1829, section 

2, clause 1. Whether Act III of 
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repealed Bengal Regulation XIV of 1829, section 2, 
clause 1. Wise v. Jugbukdoo Bose 

[7 Moore’s I A., 401 

21. Qrounde fot 

ordering security, — Cause being shown on a rule 
nisi for an order for security to he given by an 
appellant for the costs of an appeal (similar orders 
having haon previously made on the application 
of other defendants), it appeared that an unusual 
number of defendants had boon joined in the suit, 
which had been withdrawn on a previous ooeasiou 
when nearly tried out; and that the plaintiff, who 
sued as a relator, was poor and resided out of tho 
jurisdiction, and had not paid interlocutory costs, for 
which an attachment had issued. Meld that an 
appellant will not be ordered to give security for 
costs previously incurred: that the fact of similar 
applications having been granted in the suit, the 
poverty of tho appellant, and the fact of his dwelling 
out of the jurisdiction, as well as the peculiar cir- 
cumstances of tho case, non-payment of iuterlooutoty 
costs, a former withdrawal of the suit, and the join- 
ing of tin unusual number of defendants, are grounds 
for granting an order for security to be given by an 
appellant for tho costs of an appeal ; that a relator 
suing to enforce a public right must give securiW for 
the costs of those against whom he proceeds. Muz* 
HUE Hobbein V. Dinobundoo Skin 

[Bourke, A. O. O., 40 

Confirming the judgment in tho same case in 

[Bourke, O. G.^ 110 

22. Continuation of 

order made against plaintiff for security. — Civil 
Procedure Code, 1859, s. 34. — A plaintiff' who re- 
sided out of India paid a sum of money into Court 
as security for costs under section 84 of Act VIII of 
1859. He subsequently obtained a decree against 
the defendant, and the defendant appealed against 
that decree. Meld that the defendant was not en- 
titled to an order detaining in Court, pending tho 
appeal, the money which had been paid in under 
section 84. Flemino y. Sheabman 

[4 B. Xi. R., 0« C«, 02 

See BE Ditta Haeakmak Singh 

[8B.l4.R.,F.a,45 

S. C. In the matter of Dittia Hueeuokican 
Singh ». Modeoosoohun Pfnb 

[12 W.B.,F.B.,16 

28. Civil Procedure 

Code (Act XIV of 1882), s. 549, — Appeal refected 
for want of security. — Mxtension of time for giving 
security. — The proper construction of section 649 of 
the Civil Procedure Code is that, where an appellant 
has been ordered to furnish security within a certain 
time, and that order has not been complied with, and 
no application has been made to extend the time 
within the period allowed, the Court is bound to 
reject the appeal. Buhbi Naeain v, Sheo Kobe 
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24, Civil Procedure 

Code, 1877, 549. — Extension of time for giving 

OBcufitg, — Procedure, — Where the Appellate Court 
demauda from an appellant eeourity for eosts^ the 
Court may extend the time within which it orders 
such security to he f uniishijd ; but if no application is 
made for such extension of time, and such security is 
not furnished within the time ordered, it is impera- 
tive on the Court to reject the appeal. Haidei Bai 
V. East Indian Kailwait Company 

[I. li. B., 1 All., 687 

26. Agreement to de^ 

posit seeuritg. — Failure to make depoaU. — An order 
w’as matlo by the Court (pursuant to an agreement 
between the parties afttjr a (lecre(j for the plaintiff) 
that the defendant wlio had aj)peak'd should pay iiihj 
Court, to the credit of the cause, a certain sum of 
money for decree, costs, &c., including a sum of 
money for costs to bo incurred on appeal. On an 
application by the plaintiff that the case be struck off 
for default of deposit, and that the defendant pay 
costs alrciady ineuiTod at the time of the apj»lication, 
it was ordered that the defendant should deposit a 
sum to cover costs of the future api)eal, tiud iu 
default that the (jaso should bo struck off, although 
the summons to show cause was not in point of form 
to tlmt effect. Elias o. CiinoKWRuuTTY 

[1 Ind, Jur„ N. S., 223 

SBCXJBITY FOB OOOB BEHAVIOUE. 

See Appeal in Criminal Cases— Crimi- 
nal Procedure Cooks. 

[I. L. B., 9 Calc., 878 
22 W. R., Cr., 68 

See Srntenob — Imprisonment — Impri- 
sonment Generally . 3 N. W., 126 

[I. L. B., 1 AIL, 666 

1 , Discretion of Court, Exer- 

Crlse of. — Criminal Procedure Code, 1872, ss. 505, 

— Deposit of cash in lieu of security -bond for 
good behaviour. — The powers given by sections 505 
and 500 of Act X of 1872 should be exercised with 
extreme discretion : the former of those scjctions w’as 
not intended to apply to persons of “ by no means a 
reputable ehanveter.’* Kmpbese v, Kala Chand 
Dabs . I. D. B., 6 Gale., 14 ; 6 O. D. B„ 128 

2, Person of violent or turbu- 
lent oharaoter. — Criminal Procedure Code, 1861, 
s. 297.— 8eetiott 207 of the Code of Criminal Proce- 
dure, 18(51. did not refer to persons of a violent or 
turbulent character. In rk Narain Soobooditi 

[6 W. R., Or., 6 

8, Persons convioted of theft,— 

Crimiml Procedure Code, 1861, s. 295, — Theft . — 
Section 205 did not apjdy to persons convicted and 
pttuished for theft. Queen v. Kuneb Sonar 

£7 W. B., Or., 67 


SECURITY FOR GOOD BEHAVIOUR-^ 

continued, 

4 ^ Persons not proved to have 

committed crime,-— CVmma/ Procedure Code, 
1872, 8. 505. — The exercise of the power given by 
section 505 of the Criminal Procedure Code was not 
coiiHned to cases in which positive evidence of the 
commission of crime is forthcoming against the per- 
sons charged. In be Pedda Sita Bbddi 

[I. Ii. B., 3 Mad., 238 

5 ^ Absconded offender arrest- 

ed without summons. — Criminal Procedure 
Code, 1861, 8. 906'.— Where an accused person was 
arrested as an absconded offender, and without Evi- 
dence being gone into on that charge, an inquiry 
was made into his mode of livelihood, without any 
summons being issued under section 300 of the Cri- 
minal Procedure Code, such proceedings were held to 
be irregular. Queen o. IIuttooa . 3 N. W., 2 

6, Opportunity to make de- 

fence, — Information of accusation to accused . — 
Criminal Procedure Code {Act X of 1882), ss, 109, 
110, 112. — Before a Magistrate can pass an order 
directing an acciisc'd to furnish bail and security 
for bis good behaviour, it is necessary that the ac- 
cused should be given an o))portnnity of entering 
into bis defence, and that be should bo clearly in- 
formed of the accusation which he has to meet. 
Queen- Empress v. Ishwar Chandra 8ub 

[I. Ii. R., 11 Calc., 13 

7 , Requisites for order.— 

dence satisfying Magistrate of bad character of oc- 
vused. — Criminal Procedure Code, 1861, s. 296. — To 
justify a Magistrate in taking action under section 
295 of the Crimuial Proccjdnre Code, it was behltbat 
there must be evidence before him legally sufficient 
to establish the fact that the person charged is a 
person of the character described in the section. 
Queen v. Budla . . . 2 K. W., 455 

8, Information on which Magis- 

trate may act, — Information showing that a 
breach of the peace is imminent. — Order to f urnish 
security for good behaviour for three years. — Arrest 
of accused, — Inquiry as to truth of information . — 
Proof of information. — Statements of persons not 
called as witnesses. — Criminal Procedure Code, 
18S2, ss. 112, 114, n7.— Conversations out of Court 
with persons, however rospecttible, are not legal or 
proi>cr material upon which Magistrates should 
adopt i^Tocoedings under section 107 or section 110 
of the Criminal Procedure Code. The information 
to be retiuircd by a Magistrate, before issuing nn 
order under section 112, may to some extent be of a 
hearsay and general description ; but when the party 
to whom the order is directed ap^iears in Court in 
obedience thereto, the inquiry must be conducted 
on the lines laid down iu section 117. It is not be- 
cause a man has a bail character that he is therefore 
necessarily liable to be called upon for sureties of the 
peace or for good behaviour. There must be satis- 
factory evidence in the one case that he has done 
something, or taken some step, tliat indicates an 
intention to break the peace or tliat is likely to oc- 
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caeion a breach of the peace ; and in the other, that 
he is within the category of persons mentioned in 
section 110, the determination of which question 
must always be guided by the considerations pointed 
out in Mmpress v. Nawah, Z. L. JR., 9 All., 835* 
A Magistrate is not competent, upon information 
that suggests the likelihood of a breach of the peace, 
to resort to section 110 of the Criminal Procedure 
Code, and it is altogether ultra vires for him to de- 
mand security for three years in such a case. In 
ordering the arrest of a person under section 114 of 
the Criminal Procedure Code, the Magistrate must 
act on recorded information; it is not enough for 
him to express a belief that such a course is neces- 
sary. Not only must be have “reason to fear the 
commission of a breach of the pcacc,^* but “ that 
sindi breach of the ijeace cannot be prevented other- 
wise than by the immediate arrest of sucli person.*’ 
Emfbbss V. Babita . . I. Ii. B., 6 AIL, 182 

9. ' Criminal ^Proce- 

dure Code^ 1861, s. 306. — Information of police. — In 
an inquiry under section 30G of the Code of Criminal 
Procedure as to proccjcdings against persons re<iuired 
to give security for good behaviour, a Magistrate had 
no ])ower to use the information wl.dch the police 
may have obtained as evidence in the case. Quebn 
V. Komul Kishbn , . 11 W. B., Cr., 36 

10. Ground for ordering secu- 

rity. — Criminal Procedure Code, 1872, s, 505 . — 
JEvidence of character. — Act X of 1872, section 506, 
enabled the Magistrate to require security for good 
behaviour, whenever it appeared to him, from the 
evidence as to general character adduced before him, 
that any person was by repute a robber, house-breaker 
or thief, or a receiver of stolen prop(*rty, knowing the 
same to have been stolen, or of notoriously bad live- 
lihood, or was a dangerous character. But when the 
evidence was entirely in a person’s favour, and showed 
him to be of excellent character and in evei*y respect 
contrary to the sort of person against whom the 
section was directed, to apply its provisions to him on 
a weak and unsupported charge of mischief by fire, 
was foreign to the intentions of the Legislature, and 
not only illegal but oppressive. In thb matteb op 
THB PETITION OP HAMIDOODBEN AhJIED 

[24 W. B., Or., 87 

11 . Dvidenoe of general bad 

obaraoter, — Criminal Procedure Code, 1872, s. 505. 
— P. was convicted by a Magistrate of the first class of 
dishonestly receiving stolen property. He confessed 
on his trial that he had twice previously Ixicn convict- 
ed of theft. Meld, with some hesitation, that there 
was evidence as to general character adduced before 
the Magistrate which justified liim in dealing with P, 
under section 505 of Act X of 1872. Empeess v. 
Paetab .... I. K B., 1 AIL, 066 

12. Evidence of bad character. 

— Criminal Procedure Code, 1861, ss. 296, 297 . — 
Previous convictions for a simple breach of the peace 
wore not sufficient to justify a Magistrate in demand- 


SECDBITY FOB GOOD BEHAVICtTE*-*-- 
Evidenoe of bad character— 

ing security under section 296 of Act XXV of 1861. 
Nor was repute that a person was one of the leodert 
of a gang of petty bullies and extortioners sufficient 
to justify a conviction under section 297 of the same 
Act, unless in addition it wiis shown that. he was of a 
character so desperate and dangerous as to render hiii 
release, without security for one year, hazardous to the 
community. Queen v. Miseee Lall 

[4E. W.,117 

13 , Becord of previous convic- 

tions. — Criminal Procedure Code, 1882, ss. 110,117, 
and 118. — The object of taking security for good beha- 
viour from a person is solely to secure his goml beha-, 
viour in future. The mere record of previous convic- 
tions, on account of which the person has undergone 
punishment, does not satisfy the re((uiromeuts of 
sections 110, 117, and 118 of the Code of Criminal 
Procedure (Act X of 1882), and it is wrong to wso 
these provisions so as to add to the punishment for 
past offences. In be Haja vabad Hussein Sahee 

[I. Ii. B., 10 Bom,, 174 

14 , Criminal Proce^ 

dure Code {Act X of 1882), ss. 110, 112. — The mere 
fact that a person from whom security is required 
has been previously convicted of offences against pro- 
perty, is not sufficient to justify proceedings under 
section 110 of the Codeol* Criminal Procedure, unless 
there he additional evidence that the jierson com- 
plained against has done some act or resumed avoca** 
tious indicating on his part an intention to return to 
his former course of life. In the MATTEE OP THE 
petition op Uaibae Ali 

[I. Ii. B., 12 Calc., 620 

15 , Person guilty only of acts of 

violence, — Criminal Procedure Code, 1872, a. 506. 
-—Meld that section 50G of Act X of 1872 soh^ly ro 
lates to the calling ujMm {persons of hahitimlly dis- 
honest livens, and in that sense “ desperate and danger- 
ous,** to find security for good behaviour, 'as a ]>rotec- 
tion to the public against a rejiutitioii of crimes by 
them in which the safety of pTojierty is menaced and 
not the security of the person alone is jeopardised. 
Where, therefore, the evidence adduced before the 
Magistrate did not show that a person was “ by habit 
a robber, bouse-breaker, or thief, or a rt‘cciver of 
stolen }m)])erty, knowing the same to have been stolen” 
but showed only that he had been guilty of acts of 
violence, — Meld that the Magistrate eouldnot, under 
section 60G of Act X of 1872, order such jicrson to 
furnish security. Observations regarding the evi- 
dence on which the procedure of section 606 should 
be enforced. Empeess v. Nawab 

[I.I..B.,2A11., 886 

Person convicted and pun- 
ished for theft. — Form of order. — Code of Crimi- 
nal Procedure {Act X of 1872), ss. 504, 505. — An 
accused person was convicted of Qieft and sentenced to 
two years* rigorous imprisonment, and was further 
ordered to enter into his own recognisances for E60, 
and find two sureties, each for a like sum, for his 
good behaviour for one year after the term of hisim- 
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Person convicted and punished for theft 

continued. 

pri^onmont had expired ; in default to suffer rigorous 
mprisoument for one year. Held that the latter part 
of the order was bad> and that the Magistrate should 
have proceeded under the provisions of section 604, 
f^ttsc *Z, of the Code of Criminal Procedure. Em- 
press V. Partaht I. L. jB„ 1 All,, 666, followed. 
Tamxs Mandax. t. Uiiin KAnioAH 

[l.Xi.B .,8 Calc., 215 

17 , Inquiry as to necessity for 

BBGWdtiy*'^ Criminal Procedure Code, 1872, e. 504. 

Power ofSeteions Judge. — JuriedicUon of Magie- 
irate. — A Sessions Judge had no power under Act X 
of 1872, section 604, or any of the preceding sections, 
to decidie as to the necessity for taking security for 
good behaviour, or, without inquiry, to pass orders as 
to the nature of the security to bo furnished, or as to 
the time it is to remain iii force. The jurisdiction as 
to the necessity was in the Magistrate, and after send- 
ing the accused to the Magistrate under section 504, 
the Sessions Judge ‘Was functus officio. Qubbk e. 

poTDAB . . 24 W. B., Cr., 10 

Ig, Form of order.— Pro- 

eedure Code, 1872, s. 297- — Sureties. — Order for de- 
posit in cash. — Wlierc a person, under section 297 of 
the Criminal Procedure Code, is ordered to provide st - 
ourity for his good behaviour, the order should, under 
section 300, state the number of sureties reiiuired 
from the defendant. The object of the law as to se- 
curity for good behaviour is, that sureties shall be 
respoosihle for the good behaviour of the person call- 
ed upon to provide security, not that a dei^osit be 
made in cash. Qubbi^ v, Subo Buksu 

[2 3Sr.W.,295 

19, Order for deposit 

in cash. — Seouritg-bond. — An order reejuiring persons 
to deposit cash in lieu of cutoririg into a bond as secu- 
rity for their future good behaviour is bad in law. 
fiMX>BBBB 0. KaLA ChaNP DaSS 

[I.Xi.B.,6Calc„14 eC,Ii,B.,128 

Contra, Qvssn v. Kbistbnbbo Hot 

[7 W. B., Or.. 80 

20 , Statement of grounds for 

order,— Op/jorf««i^y to complg with order . — Oi- 
minat Procedure Code, 1872, s. 505. — -On a requisi- 
tion fnim the High Court, a Magistrate is bound to 
state the grounds upon w^hich he fixed the amount of 
security. A person from whom security for good be- 
haviour is demanded sbouldhave a fair chance afford- 
ed him to comply with the required conditions of Se- 
curity. PicrBBSS e. Dbdab Sibcab 

[I. Xi. B.» 2 Gale,. 884: I O. Ii. B„ 95 

Order for surety to pledge 
r4?lits in land.— order. — An order by a Ma- 
^strate requiring security for good behaviour which 
directed that the surety should pledge all his proprie- 
tary rights inland worth E200 was held to be illegal. 
Qmssxi V. Oabbi . « , 7 N. W,, 249 


SBCXTBiry FOB QOOO BEHAVIOBB-i- 

coniinued- 

22. Order with arbitrary con- 

dition imposed, — Criminal Procedure Code, 1872, 
ss. 605, did.— In making an order for se- 
curity to keep the peace under section 606, Criminal 
i Procedure Code, 1872, a Magistrate had no right to 
impose an arbitrary condition not essential to restrain 
a party from the infringement of the law, — eg., a 
condition requiring the accused to furnish two sureties, 
being persons of respectability and substance, not re- 
lated to him, and residing within one mile of his house. 
The ground on which a Magistrate has power to re- 
fuse to accept any surety under section 516 must be a 
valid and reafMinable ground. In thb mattbb OJf 
tub FBTiTioN OF Nabain Sooboddkbb 

[22W.B.. Or., 87 

28. Order for security and im- 

prisonment In defeaxlt-^Illegal order.— Crimi- 
nal Procedure Code, 1861, ss. 296, SOU — Where a Ma- 
gistrate required security from persons for their good 
behaviour, under section 296 of the Criminal Proce- 
dure Code, and in default sentenced them to six months* 
rigorous imprisonment, — Held tihat the order was il- 
legal, section 301 requiring that they should be com- 
mitted to prison until they furnish the security de- 
manded, In fixing the amount of security, the Ma- 
gistrate should not go beyond a sum for which there 
is a fair probability of the defendants being able to 
find security. Anonyhovb . 4 Had,, Ap., 47 

24 . Second order for security 

without ftxrther proof. — Criminal Procedure 
Code, 1861, ch, XIX. — Where a iierson is confined in 
default of giving security for his good Iwhaviour, un- 
der Chapter XIX of the Code of Criminal Procedure, 
a second security cannot lie demanded after the expi- 
ration of the first term of confinement, except on some 
new proof of bad livelihood, or that the person is not 
capable of following an honest calling. In bb Jttb- 
WUNT SlNOH 

[I Ind. Jur., 2Sr. S., 801 : 0 W. B, Cr., 18 

25. Form of security-bond.— CW- 

minal Procedure Code, 1861, ss. S05, 306. — Forfeit- 
ure of bond. — Where sureties who were required to 
show cause, under section 306 of the Code of Criminal 
Procedure, why the head executed by them should not 
be iput in force, failed to establish by evidence the 
statements which they made, it was held that the order 
putting the bond in force was a pro|)er one. Per 
Phbab, J. — Although the form of security-bond given 
in form (F) of the api^ndix combines two bonds,— 
namely, one for the principal, and one on the part of 
the sureties, the provisions even of section 300 would 
be complied with if those two bouds wore^upon two 
pieces of paper instead of one. In thb uaxteb of 
thb PBTmoK or Bbindabun Chitnobb Dabs. Ik 

THB HATTBB OT THB BBTITION OB TABINBB ChTTBK 
, MOBOOUHAB , . , 19 W« B., Cr„ BB 

20 . ^ Procedure. — Power of Sessions 

Judge after acquittal,-— Information to Magistrate 
as to taking securitg from accused. — If a ^ssions 
Judge bo of opinion that a person acquitted by him 
ought to give security for future good behaviour^ 



( ft548 ) 


DlQm OF CISSS. 


( ) 


SBCXTBITY FOB OOOD BBHAV1O0B.-* 

Procedure ^continned, 

he should ^scharge him, and inform the Magistrate 
of his opinion that security should be taken, leaving 
the Magistrate to take the necessary steps for tliat 
purpose, and the Sessions Judge should not send 
the party in custody to the Magistrate. Rbo. e. 
Btha talad Sfbjiic • . .1 Bom^ 91 

27. - Suspicion^ — Pro- 

duction of witnecset, — Bail, — A person against whom 
proceedings for bad livelihood have b^n taken is 
entitled to have embodied in a charge the precise 
matter which the Magistrate considers established 
by evidence against him. It is not sufficient to say 
generally that there is suspicion. He should be 
asked to produce his witnesses, or offered assistance 
to procure their attendance. He should be admitted 
to bail. A Magistrate is not competent to refuse bail 
unless the law sanctions such refusal. In thb hat> 
TBB OF KoOEOB SlNO . . 1 C« Ii. B.9 180 

Criminal 

dure Code, 1861, s. 296, — Examination of witnesses, 
— In proceedings taken against a person to obtain 
security for good hihaviour under section 296 of 
the Criminal Procedure Code, the examination of 
the witnesses must be taken in the presence of the 
accused person, who should be permitted to cross- 
examine them. Queen v, Shunkub 

[2 N, W., 406 

Queen v, Nubsingh Naeain 

[2 B. L. B„ A. Cr., 7, note : 10 W, B., Or., 1 

Maghan Misba V. Chamman Teli 

[2 B. U R., A, Cr., 7 : 10 W. R., Or., 46 

29. Opportunity to 

accused of cross-examininy witnesses and calling 
witnesses. — In an inquiry under Chapter XIX of the 
Criminal Procedure Code, 1861, it was held that the 
defendant should have an opportunity of cross-exam- 
ining the witnesses produced against him, of making 
his own statement, and of calling witnesses on his 
own behalf. Anonymous . . 4 Mad.* Ap., 23 

30 , Evidence, — Pre- 

vious trial for dacoity , •—‘Criminal Procedure Code, 
f861, s, 296, — Where a person was adjudicated to be 
a person of notorious bad character, under section 
296, Code of Criminal Procedure, after having been 
tried for dacoity, it was held that the evidence taken 
in the trial for dacoity should not be used against the 
accused with reference to the accusation under sec- 
tion 296, which evidence should be taken immediately. 
In the mattbb of Bojoni Kant Bhoohiob 

[18 W. R., Or., 24 

91, — Sentence of im- 

prisonment. — Criminal Procedure Code, 1861, s, 
296. — Illegal direction. — ^A direction annexed to a 
sentence of imprisonment, under section 448 of the 
Penal Code, that the convict be brought up at tbe 
expiration of the sentence, in order that he may^ give 
security for good behaviour for the period of one 
year, reversed, as not being authorised by section 
296 of the Criminal Procedure Code. Bbg* v, Kbish- 
KAJi Bafuji Qaxkavab . 8 Bom., Cr., 89 
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1. GENERAL CASES. 

2 , ... ObligatioEL to pass sentonoe 

on conviction.— of Magistrate,-— Yfheto a 
Magistrate convicts a person of an offence, he is 
bound to pass some sentence, if only a nominal one. 
Anonymous ... .4 Mad., Ap., 68 

8 F 


IV 



( ) 


mam Of oases/ 


( «S4i6 } 


1. ammAh CASEs-^etMuedi. 

% Principals and abetton.<-^ 

Ahdment of iamo offence committed ae p^imcipal,-^ 
Persom punitlied as principals cannot al^ be punish- 
ed for abetment of the same offence. Qvesk o. 
jBsroo Caownar . . . 4W. B..Cr..23 

V, Eahkabaxk Josa , 4> W« Cr.» 87 

* 

3« , , Megisiration Act, 

186$, e, 94, Ahetmeni of offence under . — ^TJnder 
section 94, Act XX of 186d, an abettor could be pun- 
ished more severely than his principal could be. 
QtrxBV V. Gopal PaosAUD Sexk . 8 W. B., Cr.» 16 

4 , ' Ground for passing Ughter 

sentence *'— between opinione of Judge 
and jury.---- A difference of opinion between the Judge 
and the jury is no ground for the Judge passing a 
lighter sentence than ho would otherwise have done. 
(Per Jackson, /.) Queen o. Gholah Mubtuefa 
[8 W. B., Cr., 29 

5 . Ground for mitigation of 

sentence.— Pa/ee evidence , — Discussion as to the 
extent of punishment to be passed on certain ryots who, 
in a case of criminal trespass brought by an indigo 
planter, falsely swore tliat cotton, and not indigo, 
had been raised on the land in question during the 
past year. Punishinent reduced. Seton-Kauu, J., 
would have reduced the punishment still more for rea- 
sons given, Qub^n e. Dhuebani Dutt Kai 

[8W.R., Or., 7 

^ ^Punishment for escape from 

custody*— Code, s, 224. — Additional punish- 
nient — The punishment for escape from lawful cus- 
tody (section 224) in a case in which that is ouo of 
, the offences of which the prisoner is convicted, must 
be "in addition ” to any punishment awarded for the 
substantive offence. Queen v. Dhoonda Bhooya 

[8 W. B., Or., 85 

7, Calse evidence . — Simple mis- 

etaiement . — A deliberate misstatement made in a 
Court of Justice, whether it tends to endanger the 
life and property of others or to defeat and impede 
the progress of justioo, is not an offence which should 
be lightly passed over ; but for a simple misstatemeut 
from which no such iMeronces can be drawn, a com- 
paratively light sentence will suffice, particularly 
where the prisoner pleads guilty, and throws himself 
on the mercy of the Court* Queen v. Gubjoon 
Ahbbe 7 W. B.t Cr., 87 

8, Voluntarily oauaing hurt.— 
Sentenee by Subordinate Magistrate . — Causing 
grievous hurt — Where a District Magistrate an- 
nulled a conviction passed by a Subordinate Magis- 
trate (first class) of voluntarily causing hurt by 
means of an instrument for stabbing, cutting, &c., 
under section 324 of the Penal Code (an offence cog- 
nisable by the Subordinate Magistrate), and direct^ 
the Subordinate Magistrate to commit the accused 
to the Court of Session for triid on the charge of 
vbluniarily causing grievous hurt by means, Ae. (a 
dharge cognisable % the Court of Session), the High 
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1. GENERAL CASES-oosf^atisi. 

Voluntarily causing hvat-^continued. 

Court annulled the order of the District Magistrate, 
and restored the conviction and sentence of the Sub-^ 
ordinate Magistrate. Rae. v. Hanmafa bin Ma*^ 
LAFA ..... 7 Com., Or., 87 

9 . ___ Taking illegal gratification. 
— Order to refund money. — In a conviction of taking 
illegal gratification, a simple order to refund the 
money taken is not a sufficient punishment. In tsb 
KATTSB OF MUTIT LAIL ChUTTOPABHYA 

[16W.B.,Or.,74 

10. Kidnapping,— sen- 

tence. — The maximum sentence prescribed for the 
offence of kidnapping should only be awarded in a 
case of the most aggravated nature. Queen v. 
Bhoodeba , . . . 8 W. B,, Cr., 3 

U. Measure of punishment— 

Murder, — Severity of sentence. Mitigation of . — 
Where a prisoner convicted of murder against the 
opinion of the assessors was sentenced to transporta- 
tion for life, the High Court reoticed the sentence to 
ten years’ rigorous imprisonment, remarking on the 
severity of the Penal Code, and on the necessity of 
administering it so as to make it apply to the various 
gradations and degrees of crime in this country. 
Queen v. Hossein Ally . . 7 W. B., Cr., 47 

12, — — - — Mape.^Circum- 

etances for consideration. — The measure of punish- 
ment in a case of rape should not depend on the 
social position of the party injured, but on the greater 
or less atrocity of the crime, the conduct of the 
criminal, and the defenceless and unprotected state 
of the injured female. Queen v. Jhantah Noshyo 

[0 W. B., Cr,, 69 

13, . .11 — Xtioting with dead- 

ly weapons. — In a case of rioting with deadly wea- 
pons, the one side found guilty of using them and 
causing grievous hurt arc properly punishable more 
severely than the men of the other side. Queen v, 
Mookui Mahton . . .8 W. B., Cr., 3 

14, ■ ■■ ' ■ Rioting aTtd un- 

lawful assembly. — Affray. — ^Where the evidence in a 
case failed to establish anything like an unlawful 
assembly, the conviction was reduced from rioting 
and being members of an unlawful assembly to one 
for affray, although grievous hurt from which death 
resulted was caused to one of the persons. The in- 
sufficiency of the punishment allowed by the law in 
cases of affray pointed out. Queen v. Phoollee 
Misseb . . . . 12 W. B., Cr„ 72 

15 , Sentence on alternative 

finding.— Code, s. 72 , — An alternative finding 
is perfectly legal. The sentence should be as pro- 
vided by section 72, Penal Code, Queen v, Tabinee 
Myteb . . . . 7 W. B., Cr., 18 

18 , — Contemporaneous sentences. 

— Contemporaneous /umtences are not justified by the 
Penal Code. Queen v. Mohesu Chundeb ^ieoae 

[8W.B.,Cr.,18 
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1. GENERAL CABKS-^oniintted. 
Contemporaneotts nentemteB-^oontmwd. 

17 . - ' Sentence undw 

Fenal Code and under tpeoial law , — A vontence under 
the Penal Code and also under a special law in re« 
spect of one and the same offence is illegal. Qusxn 
i>,Hu08ir»Au .... 6N.W.,48 

^ 18. — Simultaneous co»- 

eiotion for offence, and order for security Jbr yood 
behaviour, — When a conviction of an offence is con- 
temporaneous with an order for taking security for 
good behaviour, the sentence for the substantive 
offence is to be ffrst carried out, and the person to be 
bound then brought up for the purpose of being 
bound. Queen v, Suona Dageb 

[24 W. Or., 13 

19 . Sentence running from pe- 

riod prior to conviction.— sentence,^ 
A Sessions Judge has no power to declare that a 
sentence shall run from a period prior to the convic- 
tion. Queen v, Bul Singh . . 4 N. W., 8 

20. 'Commencement of sentence 

where appeal is brought. of committal 
to jail, — Where on the appeal of Government an 
order -of acquittal is set aside and scutoiicc passed^ 
that sentence will commence to run from the date 
of the committal of the accused to jail, and not from 
tile date of their arrest or of the sentence on the 
appeal. Kmpbess v, Mauuddi I 6 C. L. R., 349 | 

21. Sentence to commence at 

future date. — Conviction, and admission to bail I 
to give means of appeal . — Wl^ere a Magistrate*, after 
sentencing ti^o prisoners to separate terms of im- 
prisonment, admitU'd them to bail, in order that 
they might have the means of appealing, — Held that 
such admission to bail did not make the previous 
sentence one to commenci* at a future time, and con- 
sequently illegal. The case of Kishen Chunder 
Bhuttacharjee, 3 B, L, R,, A, Cr., 50 : 12 W, R., Cr,, 
47, distinguished. In the hattbb of Oehoy 
KtTMAB 7 0.I|. B., 398 

22. Order for punishment on 

contingent failure to perform work, — Act 
XIII of 1859, s. 2 . — An order of a Magistrate passed 
under section 2 of Act XIII of 1859, ** that the 
prisoner should work for a certain period, and in case 
he failed to do so should suffer rigorous imprison- 
ment for one month,” annulled as to the latter 
part, the Magistrate having no power to make such 
an order until the failure had occurred and been 
proved before him. Reg. v, Joma bin Balu 

[4 Bom., Cr., 37 

23. — Sentence under repealed 

Ati%.--^€(tttle Trespass Acts, III of 1857 and I of 
1871,-^Convtciion under wrong Act, — Where a pri- 
soner ww properly eonvicted on the evidence of ille- 
gally seizing cattle, but was sentenced under the old 
law (Act 111 of 1857), when the Act had been re- 
pealed by Act I’of 1871, the High Court declined to 
interfere with the sentence, as the latter Act was in , 

IV 
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1* GENERAL CASES-'<*mMi^f»lMd. 
Sentence under reeled 

force^ftt the time of the conviction and sentence, 
no injustice had been done. Mobbbh Nath e. HUBBO 
MootkQhosai, . . . MW. B, Or. IS 

2. CAPITALISENTEHCB. 

24. Sentence on eonvietiem of 

murder. — Sentence of death or transportation,’^ 
On a conviction for murder, the only punishments 
that can legally be awarded are death or txansporta** 
tion for life. Queen v, Bani Doss 

[14W.R„Cr„2 

Queen v, Jau al . . 16 W. Cr„ 78 

26, Ihdy of Magis* 

Judges must not shrink from doing their 
duty, and they arc bound to pass a capital sentence 
in a case of murder when they beliove the evidence. 
Queen v. Sib Nabain Palodhee 

[7 W, B., Or., 33 

26. '■ JuBtifiloation for sentence 

of death. — Convict undergoing transportaiion,'-’- 
The fact that except death no punishment more 
severe than that which the prisoner is undergoing at 
the time of the oommiBsioii of the ofTcnoe can bo in- 
flicted, is not of itself sufiicient to justify the Court 
in condemning the convict to death. (iUEKN v, NoA 
Shoay de . . . .19 W. B., Or,, 68 

27. Oonviction of person under 
transportation of murder.— Code, s, 303, 
— ^Where a pi'rson under sentence of transportation 
for life on a conviction for murder is found guilty of 
murder on a subsequent and different charge, the 
only senten(‘C that can lx* passed on him under sec- 
tion 303 of tho Penal Code is d(*ath. QUEEN v, 
Dooejodhun Suahonto alias Drejobob 

[19W.B.,Or.,46 

28. Pregnancy of accused con- 

victed of murder. — Suspension of sentence,^ 
Capital 8entt‘ncc should he pronounced on a convic- 
tion for murder even if tho accused be pregnant, 
although the execution of the sentence should be 
deferred till after dellveiy. Queen v, PanuBB 
AuBUT . . • .16 W, B., Cr„ 86 

29. Suspensiov\ of 

sentence. — Wbt*u a prisoner was pregnant, the sen- 
tence of death ]>ussed tijKm her was ordered not to 
be carried out until after her delivery. QUEEN v, 
Ghubbhubnbe • W. B., 186^ Cr,, 1 

Queen v. Tbpoo . . 3 W. B., Cr,, 16 

Since expressly provided for by HC*ction 806, Crimi- 
nal Procedure Code, 1872, and section 882 c& ActX 
of 1882. 

3. CUMULATIVE SENTENCES. 

30. Sentencing twice for same 

offence , — Code twn for two ojfenves, one of which %s 

8p2 
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a. CtJMUliATIVE SENTENCES— 

Sentenoing twice for same offence— eanft- 

nued, 

integral portion of another* — The conviction of pri- 
eonerB for two olfences, when the one offence formed 
an integral portion of the other, held to be in effect 
punlahing twice for the same offence, and therefore 
illegal. Qovbbkmbnt d. Lalawuk Sinoh 

[1 Agra. Cr., 81 

3X. Oases where same acts are 

the basis of two charges and convictions.— 

Sentence on each charge* — Whore snhstantially only 
one offence has been committed, and the acts which 
are the basis of a prisonor*8 conviction on one charge 
are the same us the acts which are the basis of his 
conviction on another charge, cumulative sentences 
on each charge should not be ])assed. Queen v. 
Eadhakanth Paul . ‘ . 9 W. E., Cr., 12 

Quebn V. Chundbe Kant Lahobbb 

[12 W. B., Or., 2 

82. Conviction on several 

charges forming substantially one offence. 

^Criminal JProcedure Code, 1861^ e. 46 . — Where a 
person, tbough charged under different sections of the 
Penal Code, was convicted of what was substantially 
hut a single offence , — Seld that it was not lawful for 
the Magistrate who tried him to pass a sentence of 
imprisonment as for separate offences, under section 
46 of the Code of Criminal Procedure, exceeding in 
the aggregate the pnnishmeut which it was competent 
W dm Court to inflict on conviction of a single 
offence. Ebo. v* Ganu Ladu 

[2 Bom., 182: 2nd Ed., 126 

Improper sen^ 
Where a person, though charged under tw'o 
heads, was found guilty of what was substantially 
but one offence , — Meld that it was* improper for the 
Sessions Judge to record a conviction under two sec- 
tions of the Penal Code, and ther6U})on to award 
a punishment of two years’ imprisonment in excess 
of what the law prescribed for the offence committed. 
Kbo. o. Zoba Kabubbo . . 4 Bom., Cr., 12 

34, Acts constituting offence 

founded on one continuotiB transaction.— 

Sentence for principal offence* — Where the acts con- 
stituting the offence are founded on one single conti- 
nuous transaction, sentence should only be passed for 
the principal offence. Anontmous 

[6 Mad., Am 47 

35, Act coupled with Intention. 

—Sams act comtiitniing a leee grave Where 

the act of an accused person, coupled with his inten- 
tion or knowledge, constitutes a graver offence, the 
circumstance that the same act also answers to the 
definition of another less grave offence does not 
render him liable to a cumulative punishment. Case 
where different statutes provide separate punishments 
for the same act, distinguished. Kbo. e. Don BA- 
TATA 11 Born., 13 i 


SENTENCE— couftaaed. 

8. CUMULATIVE SENTENCES— coaWawed. 

30, Conviction of separate of- 

fences.— Procedure Code, 1861, e, 46 . — 
Separate sentences to take effect successivelg . — 
Where prisoners are convicted of separate offences, 
a separate sentence should be passed in each case, 
with a direction that the imprisouinent in the second 
case should commence on the expiration of that in the 
first, and so on. Anonymous . 4 Mad., Ap., 27 

37, Separate sen* 

fences to take effect successively. — In a case of several 
offences under one section of the Penal Code, the 
proper way is to try the accused (under separate 
charges) for each of the several distinct offences 
under the section which have been clearly proved 
against them. On conviction on each of these 
separate charges, a separate sentence on each convic- 
tion should be passed, with a direction (under section 
317 of the Criminal Procedure Code, 1872) that each 
should take effect on the expiry of the next prior 
sentence. Queen v. Sobbai Gowalah 

[20 W. B., Cr., 70 

Maximum term 

of punishment. — Joinder of charges. — Where a person 
who is accused of several offences of the same kind is 
tried for each of such offences separately by a "Magis- 
trate, the aggregate punishment which such Magistrate 
can inflict on him in respect of such offences is not 
limited to twice the amount which he is by his ordinary 
jurisdiction competent to inflict, but such Magistrate 
can inflict on him for each offence the punishment 
which he is by his ordinary jurisdiction competent to 
inflict. In tub siattbb of Daulatia 

[L li. B., 8 AU., 805 

30. Conviction of eeveral in- 

stances of same offence. — Aggregate sentence 
for purpose of appeal. — Separate sentence on each 
offence. — For purposes of appeal the whole punish- 
ment awarded to one person on one trial for several 
instances of the same offence is to be regarded as one 
sentence. Semhle, — that where a person is tried at the 
same time for several instances of the same offence, it is 
not necessary that more than a single sentence should 
be passed. But if a separate sentence be passed on 
each head, — Meld that an appeal brings the aggre- 
gate of those sentences, as together constituting the 
punishment awarded in a single trial, within the 
Jurisdiction of the Appellate Court. Keg. v. Gulam 
Abas 12 Bom., 147 

40, Simultaneous convictions. 

— Sentence for purposes of appeal. — Criminal Pro* 
eedure Code, 1872, s. 314, — The aggregate of the 
sentences passed under section 314 of the Code 
of Criminal Procedure in a case of simultaneous con- 
victions for several offences, must be considered 
a single sentence for the purposes of confirmation or 
appeal. Reg, v. Hama Buivg^^ 

Separate sentences. — 

ment of abduction and wrongful confinemeni.*-- 
Penal Code, ss, 343, 498 . — The prisoners having been 
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SBNTSN CE — eontiimd* 

3. CUMULATIVE SENTEffCES-^tfOMetuNed. 

Separate 8 exitenoes>^ 6 Ofi^znt( 0 i. 

sentenced for abetment of abduction of a woman 
tinder sections 109 and 498 of the Penal Code, and 
for wrongful confinement of her under section 343, — 
Meld that both sentences could not stand, and that 
as the essence of the case was abduction, the pri- 
soners, as abettors therein, should be punished for it 
alone. Qubbw u. Ishwab Chandea JoaitB 

[ W, B., 1864, Or., 21 

42. — Abduction of child 

to get property from its person, -^Theft after pre~ 
paration to cause death, — Penal Code^ ss, 369, 382, 
— Separate sentences cannot be awarded in one 
case for abducting a child in order to take property 
from its person (section 369), and theft after prepar- 
ation to cause death, <kc. (section 382), where the 
evidence shows that the act is one and the same. 
The sentence under the latter section was cancelled^ 
there being no evidence of any preparation having 
been made to cause death, &c., within the meaning of 
that section. Quebk n. Kashbb Nath OHUNao 

[8 W. B., Cr., 84 

43. — Penal Code, s. 

369. — Abduction mih intent to take moveable pro- 
perty. — Second punishment for theft.— A. prisoner 
tried, convicted, and punished under section 869 
of the Penal Code of abducting a child with intent 
dishonestly to take moveable property, cannot 'also be 
punished for the theft of a part of the moveable pro- 
perty which he intended dishonestly to take through 
means of the abduction ; and the second punishment 
for a theft is by the present Code of Criminal Proce- 
dure illegal. Quebn v. Noujan. Noujan v. Qubbn 

[7 Mad., 876 

44. Penal Code, ss. 

71, 183, and 3 53. —Res is ting taking of property by 
public servant , — Using criminal force to deter public 
servant from doing his duty. — Meld on the facts of 
this case, that a party {A.) who objected to ac- 
company a constable who had been directed to pro- 
duce him before the Court, and also seized the con- 
stable by the arm, and resisted his carrying away a 
pony which A. was charged with having misappro- 
priated, was guilty of separate offences under sections 
853 and 183 of the Peijal Code, and the infliction of 
separate sentences for €tfich offence was not prevented 
by section 71 of that Code. Qubkn v. Joy ah 
Mohub Chhndbb . . 14 W. B., Cr., 18 

45. - Threatening 

witnesses. — Sentence for each offence. — An accused 
who threatened three witnesses was convicted and 
sentenced to four months’ imprisonment for the 
threat to each witness, in all to one year. It 
was held that if a person at one time criminally inti- 
midates three different persons, and each of those 
persons brings a separate charge against him, the 
accused may be convicted for an offence as against 
each person, and he punished separately for each 
offence. The facts and evidence in this case, however, 
were considered insufficient to support the sentence, 


8. CUMULATIVE SENTENCES 
Separate sentenoes— ’CoaeintiefL 

which was reversed as extremely harsh and unjust. 
In the mattbb of Goolbab Khan 

[9 W. B., Cr., 80 

46. — Culpable homi* 

eide and being member of unlawful assembly.— 
prisoner was convicted and sentenced separately for 
culpable homicide nob amounting to murder, and for 
being a member of an unlawful assembly. The two 
offences, however, being held to he one (the latter 
being only part of the evidence of the former), the 
convictiou and sentence for the second offence were 
quashed. Queen v. Kubdbboolah 

[7W. B.,Cr., 18 

47. — — Bacoity with 

murder.— Penal Code, s. 396. — If a person concerned 
in a dacoity unintentionally commits murder, he is 
liable to punishment under section 396 of the Penal 
Code. But ho cannot be separately convicted of 
murder under section 302, and of committing dacoity 
under section 395. Qubbn v, Kuohoo 

[W. B., 1864, Or., 80 

43 , Bacoity and re* 

ceiving stolen property. — A person convicted of and 
sentenced for dacoity cannot also be convicted of and 
sentenced for receiving or retaining the stolen pro- 
perty thereby acquired {dissentiente LoOH, J*.). 
Bhybub Seal v. Queen. Queen v. Bhtbub Seal 
1 W. B., 1864, Cr., 27 

Queen v. Abool Hossein . 1 W. B., Cr,, 48 

49. — Rescuing from 

lawful custody and using criminal force. — Penal 
Code, ss, 224, 225, and 353. — Where substantially 
but one offence has been committed, and the actf 
which are the basis of one charge are the same which 
form the basis of another charge on which the pri- 
soner has also been convicted, cumulative sentences on 
each charge should not be passed. Whore prisoners 
wore convicted under section 224 for escape, section 
225 for rescuing from lawful ^justody, and under sec- 
tion 353 for using criminal force in so doing, and 
sentenced to separate punishinentp under each sec- 
tion, — Meld that the prisoners had only done one act, 
and were guilty of only one offence, and should have 
been found guilty under sections 224 and 225 of 
“ escape ” ana " rescuing ” respectively, and sentenced 
accordingly. Qubbn v. Kalisanzab Sandyal 

[8 B. !<. B.» A. Cr., U 

Qubbn v. Dina Shbikh • 

£8 B. li. B., A. Or., 16, note 1 10 'W. B., Or., 63 

So where prisoners were accused of rioting and 
using criminal force, it was held only one offence. 
In the icattbb of Nilbutton Sbin 

[16 W. B., Or., 46 

5 Q^ — » ■ Making false 

charge. — Giving false evidence. — Separate offenees . — 
The offence of making a false charge and the offence 
of intentionally giving false evidence are not cognate 
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S. CCMULATIVS SENTENCES— 

Separate nentmoen-^eonHnued, 

4XffenceE or parts of the same offence, but may be 
punisbed separately. Qubbn v. Abdool Azeez 

[7 W,B.,Cr.,60 

51, . .. ... M ... „ ■ Penal Code^ »s. 

7i, 193,211^ — Conourrent eentenoet . — Criwinal PrO' 
eedure Code {Acl X of 1882 ), «. B5,—-Pln%ancemeut oj 
eentenoe * — Where the accused, who was a head con- 
stable^ was found guilty of making a false charge under 
section 211, and of giving false evidence under section 
198 of the Penal Code (XLV of 18(50), and the Sessions 
Judge passed sentences of three months* simple im- 
prisonment for each offence, and, taking into consi- 
deration the accuswrs past conduct, dirt‘<;tcd that the 
sentences should run concurrently, — Jleld that the 
sentences wore inadequate and illegal. Accordingly, 
the sentences were enhaiiccjd to three months' rigorons 
imprisonment for each offence ; and as the two offences 
were distinct, the High Court directed, unch^r section 
35 of the Criminal I'rocedure Code (X of 1882), one 
sentence to conimonee after tlie expiration of the 
other. Queen v. Abdool Azeez, 7 W. X, Cr., 59, fol- 
lowed. Quebe-Kmpbess V. Pin Mahomed 

[1. L. B., 10 Bom., 254 

52. Conviction of 

eeveral offences* — Two prisoners having been convict- 
ed of forgery and other offences were sentenced each 
to an aggregate amount of punishment. Meld that 
it was an irregularity not to pass a separate sentence 
under each independent head of the charge. Reo. t>. 
ViHAYAK Tbimbak . 2 Bom., 414: 2nd £d., 391 

EbQ'. Mhbab Tbibam .« . 6 Bom., Or., 3 

Distinct offences, 

— Simultaneoue sentence, — Three prisoners were J 
charged with five distinct offences of house-breaking 
by night, and ^ere sentenced to two years' rigorous 
Imprisonment in each case. Meld that the Magis- 
trate had power only to pass sentence of four years’ 
imprisonment upon each prisoner, but according to 
the sentence all the puniriimcnts iutiicted would he 
going on simultaneously. Akonymohs 

[^5 HBd., Aip,, 42 

. 54. Mouse-hreakimg 

and a man break into a dwelling- house at 

night and steal property therefrom, the crime is in 
Its nature one singla and entire offence, and should 
be treated accordingly. Qhbek e. Tobaoboch 

[2 W. B., Cr., 68 

Under section 457 of *^th6 Penal Code. QtrBBN e. i 
Cky®d» Bowba • • 5 W. B., Cr„ 49 ] 

JOaBEff PnXLEE O. NOBa.PultLBB 

[6 W.B^Cr„49 

Ib bb MuasAHHir Daottdh , 0 W, B^ Or., 92 

55, Mouse^hredking 

hg night and theft,'^A prisoner may be convicted of 
theft in a boiling and of house-breaking by night 
with intent to commit theft, though if the Judge 
^OOPwiders the punishment for the first offence 
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cient, he need not award any additional sentence for 
the second. Qheee e. Tinoottbee 

[W.B..1864,Cr.,81 

50. . - — Mouse-hreaJeing 

and thrft-- Joinder of charges. of convic- 
tion. — Criminal Procedure Code {Act X of 1872), 
ss, 452, 454, 455, — Meld that, where in the course 
of one and the same transaction an accused person ap- 
pears to have committed several acts, directed to one 
end and object, which together amount to a more seri- 
ous offence than each of them taken individually by it- 
self would constitute, although for purposes of trial it 
may bo convenient to vary the form of charge and to 
designate not only the principal but the subsidiary 
crimes alleged to have been committed, yet iu the in- 
terests of simplicity and convenience it is best to 
ebneentrate the conviction and sentence on the grav- 
est offence proved. Where, therefore, a person who 
broke into a house by night and committed theft 
therein was charged and tried for offences under sec- 
tions 380 and 457 of the Penal Code, and was con- 
victed of both those offences, and punished for each 
with rigorous imprisonment for eighteen months, the 
Court convicted him of the offence under section 457 
and sentenced him to rigorous imprisonment for three 
years, and acquitted him of the offence under sec- 
tion 889. Empbess V, Ajudhia 

B.,2A11„644 

57. Offence made up 

of parts, — Mouse'hreaking and theft.-^Penal Code, 
ss, 71, 380, 457 . — Section 71 of the Peual Code 
applies to the case of a person charged with house- 
breaking under section 457 and theft committed on 
the same occasion under section 380 of the Penal 
Code. Beg. v. Asavjx , . .1 Bom., 87 

58, . M , Conviction of 

several offences. — Mouse-breaking to commit theft , — 
Compound offence. — It is competent to a Magistrate 
to pass a separate sentence in respect of each of the 
two charges, of house-breaking in order to commit 
theft, and of theft in a human dwelling, of which a 
prisoner is found guilty, provided the aggregate pun- 
ishment awarded on the two charges does not exceed 
the punishment which the case warrants for the 
greater of the two offences oPwbich the accused has 
been convicted, and provided, farther, such aggregate 
punishment does not exceed the jurisdiction of the 
Court passing the sentences. Red. o. Anyabbhah 
TALAD Ghxbhan , « , ,9 Boxo,, 172 

69 . 

and theft, — Penal Code, $8,380 and 457, — SimuUane* 
ous convictions for separate offences. — In a case of 
conviction of house-breaking ^ night, in order to 
commit thefts under section 457, and theft, under 
section 880 of the Penal Code, there may either be 
one sentence for both offences, or separate sentences 
for each offence, provided that the total punishment 
awarded does not exceed that which may be given 
for the graver offence. Keg, v. Tubata bik Ta- 
mana . . • , 1, Ii. B«, 1 Bomu, 214 
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60, 7 ■ Criminal Proee^ 

dnre Code, ss, 35 and 285, — Penal Code (Acta 
XLV of mo and VIII of 1882), «. 71, 380, 457, 
^Simulfaneotts eonvicHons for aeveral offences,-^ 
Sentence, — The accused was convicted at one trial by 
a Ma^strato of the first class of the offences of house* 
break^g by night with intent to commit theft, pun- 
isliable under section 467, and of theft in a dwelling- 
house, punishable under section 380 of the Penal Code 
(XLV of I860),— the two offences being part of the 
same transaction, the theft following the house-break- 
ing. The prisoner was sentenced to two years’ rigor- 
ou5 iroprisoninont under section 457, and to six 
months’ rigorous imprisonment and a fine of £1100, 
or, in default of payment, three months* further ri- 
gorous imprisonment, under section 380. The Dis- 
trict Magistrate referred the case to the High Court, 
on the ground that the aggregate of punishment 
awarded on tlie two heads of charge exceeded the 
powers of the First Class Magistrate who tried the 
case. The Sessions Judge, to whom an appeal had 
been preferred, was of the same opinion, and reduced 
the sentence to two years’ rigorous imprisonment. 
Held that as the accused committed two distinct of- | 
fences which did not “ constitute, when combined, a j 
different offence” punishable under any section of ' 
the Penal Code (XLV of 1860), section 71 of the Code 
did not apply, and as the aggregate punishment did 
not exceed twice the amount of pnnishmcmt which 
the trying Magistrate was competent to inflict, the 
sentences were legal under section 35 of the Crimi- 
nal Procedure Code (Act X of 1882). Per Jabdinb, 
J, — The rules for assessment of punishment, con- 
tained in section 454 of the Criminal Procedure Code 
of 1872, having been omitted in section 236 of the 
Criminal Procedure Code of 1882, must now be sought 
for in section 71 of the Penal Code (XLV of 1860) 
and in section 35 of the Criminal Procedure Code 
(X of 1882). QuisEy-EMPREss v. Sakhauam Bhatt 

[I. Ii. E., 10 Bom., 493 

61 , lAirlcing houxe^ 

treapaaa and theft,'^Penal Code, as. 330 and 454. 
— Discussion as to whether cumulative punishment 
under sections 454 and 380 is legal for lurking house- 
trespass and theft. QuEEir v. Miwa Nugoeebha- 
TiN a W. B., Cr., 19 

62. • — Houae-treapaaa 

and grievous hurt, — The prisoner entered a house 
for the purpose of committing an assault, and, in 
carrying out that intention, caused grievous hurt. 
In convicting and punishing him for the substantive 
offence (grievous hurt),— JTeW that it was not neces- 
sary to pass a separate sentenoe for the offence of 
house-trespass. Quesk v. Babsoo Rannah 

[2 W.B., Cr.,29 

63. — Kidmapping, — 

TaJeing property from child, — Penal Code, as. 363, 
369.— The offence descrihed in section 363 of the 
Penal Code is included in that described in section 
369, the kidnapping and the intention of dishonest- 
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ly taking property from the kidnapped child being 
included in the latter section. Quebit «. SbAHA 
Shbieh .... 8W. R.»Cr.»d5 

Selling for purpose There is'ttotfiing 

illegal in passing separate sentences for kidnapping 
and for selling for purposes of prostitution. 

V, Doobqa Doss . . .7 W. Hip 104 

65. Pioting, — Ua* 

lawful assembly, — There cannot be a conviction both 
of /* rioting ” and of “ being members of an iUogal 
assembly.” The greater charge includes the less, and 
to punish under both sections of the Penal Code would 
be cumulative and illegal. Meelak Khalxea v. 
Dwabkanath GtoopTO . . 1 W. E., Or., 7 

66. Joining unlawful 

assembly and rioting with deadly weapon, — Penal 
Code, 88. 144, 148 . — There is nothing illegal in sen- 
fccnf?!iig a prisoner for both offences of joining an 
unlawful assembly armed with a deadly weapon 
(section 14t), and rioting armed with a deadly wea- 
pon, though the former is almost merged in the latter 
offence. Sbebk IBSEN v. Juglal . 9 W. B., Or., 5 

67. Pioting armed 

with deadly weapon. — Causing hurt by shooting,^ 
Where prisoners are charged both with rioting, being 
armed with deadly weapons, and with causing hurt 
by shooting, and their conviction of the latter offence 
rests solely on the fact of their belonging to a {Arty 
by one of whom (not one of the prisoners) fire-arms 
were used, it is wrong to pass a cumulative sentence, 
and to punish the prisoner both for the rioting and 
for the causing hurt. The punishment should be for 
either one or other of those offences. Qt/SEN 
Dubzoolla . . . 9 W. B., Or., 33 

68. ^ Pioiing wUh 

deadly weapon. — Grievous hurt. — Penal Code, as. 
148, 149, and 324. — The offence of rioting, armed 
with deadly weapons, and stabbing a person on whose 
Xireinises the riot takes place, are distinct offences 
and punishahle as separate offences under sections 
148, 149, and 324 of the Penal Code,— section 149 
being road as a proviso to section 148. Qubeh v. 
Callachand . . .7 W. B., Or,, 90 

69. M l — Conviction of 

rioting and causing hurt by dangerous weap 
Distinct off'encea.'^ Separate cl^rgea.-yPenod, 

as. 71, 148, 149, 81 ^ 4 .— Act X of ima \vrm%nat 
Procedure Code), as. 35, 235. — Act X of 1872 (Cri» 
minal Procedure Code), as. 314, 4^,^ Act trTTT 
g — fjjjQ offences of rioting armed with a 

deadly weapon and voluntarily causing hurt with a 
dangerous weapon to two persons arc distinct offences, 
and a person charged with such offences can be con- 
victed and sentenced tn r^pect of the rioting and of 
the hurt caused to each of the persons inju^. A, 
and B, were cliarged with rioting ai^ed with deadly 
weapons under section 148 of the Penal Code, ana 
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they were ulso charged under section 324, coupled 
with section 149, with causing hurt by a dangerous 
weapon to X, and J5f. was further charged under 
section 824 with causing a like hurt to F., A. being 
also charged under section 324, coupled with section 
149, in respect of the hurt caused by JB, to K A. 
and JFt were convicted on all charges, and separate 
sentences, to take efl!ect in succession, were awarded 
in respect of each offence charged. The offences 
under section 324 wore committed during the riot. 
Sold that the several acts with regard to which 
the prisoners were charged did not fall within the 
provisions of section 71 of the Penal Code, inas- 
much as it was not found that the causing of the 
hurt was the force or violence which alone consti- 
tuted the rioting, and that consequently under sec- 
tion 285 of the Criminal Procedure Code the several 
sentences passed were strictly legal. Loeb Nath 
D. Qubek-Emfubss 

[1. li. B., 11 Gale., 849 

70. Separate comic^ 

iiona for more than one offence where acta combined 
form one offence. — Penal Code {Act XLV of 1860), 

M. 143, 147, 324, 353 (Act VIll of 1882% a. 4.— 
Criminal Procedure Code, Aot X of 1882, a. 235 , — 
Four persons were charged with being members of 
an unlawful assembly consisting of themselves and 
others, the common object of which assembly was 
resisting the execution of a legal process, namely, the 
arrest of a judgment-debtor by a Civil Court peon, 
who went with a warrant for his an’ost accompanied 
by other persons, A, and 8., for the purpose of identi- 
fying him, and with using force or violence iu prose- 
cution of the common object, such force or violence 
consisting of an assault on the Civil Court peon, and 
another by means of a dangerous weapon on A. The 
Peputy Magistrate convicted all the accused of 
offences under sections 147 and 353 of the Penal 
Code, and sentenced them to six months* rigorous im- 
prisonment under the former section and two months* 
ngorous Imprisonment under the latter. He further 
convicted one of the accused of an offence under 
section 324, in respect of the assault on A., and sen- 
tenced him to one month's rigorous imprisonment 
in respect of that offence, and directed that the sen- 
tences were to take effect one on the expiry of the 
other, ffeld that the offence of rioting was com- 
pleted by the assault on A., and that the assault on the 
peon was a further offence under the first sub-section of 
section 285 of the Code of Criminal Pi’ocedure, Meld, 
farther, that even if A. had not been assaulted, the 
conviction and sentences passed for rioting and the 
assault on the peon were legal, inasmuch as the acts 
of the accused, taken separately, constituted offences 
under sections 148 and 358 of the Penal Code, and, 
combined, an offence under section 147 ; and under 
285, sub-section 3 of the Code of Criminal Proce- 
dure, the arcttsod might b© charged with and tried at 
die trial for the offence under section 147, and those 
under sections 143 and 358. and therefore also se- j 
pwrately convicted and sentenced for each such offence, ' 
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provided the punishment did not exceed the limit 
imposed by section 71 of tlie Penal Code, as amend- 
ed by section 4 of Act VIIl of 1882, which limit had 
not been exceeded in the present case. 1 h thb 
MATTER OP Chandra Kant Bhattaohaejbb. 
Chandra Kant Bhattaohaejbb v. Qdbbn-Em- 
FBBss ■ .1. Xi. B«, 12 Calc*, 498 

71 , — — — — Penal Code 

Amendment Act ( VllI cf 1882), a, 4,^0ffence made 
up of several offences. — Rioting. -^Grievous hurt , — 
Criminal Procedure Code, 1882, a, 235- — Penal Code, 
88. 146, 147, 149, 525.— A member of an unlawful 
assembly, some members of which have caused griev- 
ous hurt, cannot lawfully he punished for the offence 
of rioting as well as for the offence of causing griev- 
ous hurt. Emfbbsb v. Bam Paetab 

[I. !<. B., 6 All., 121 

72, . ■ . M— Separate charges. 

^Criminal Procedure Code (Act X of 1872), s. 454, 
Ulna, (f).-^ Penal Code (Act XLV of 1860), as. 147, 
148, and 324. — Under section 454 of the Criminal 
Procedure Code, the collective punishment awarded 
under sections 147, 148, and 324 of the Penal Code 
must not exceed that which may he awarded for the 
graver offence. Qtte®re,— Whether separate convic- 
tions under sections 147 and 824 of the Penal Code 
are legal. In thb matter op thb petition op 
Jdbddr Kazi. Emfrbss v. Jubddr Kazi 

[]1* !<• B*, 0 Calo., 718 

S. C. In bb Jitbdue Kazi . 8 C. Ii. B., 890 

73, Rioting. — Grie- 

vous hurt, --^Criminal Procedure Code, 1882, a. 255.— 
Penal Code, sa. 146, 147, 149, 325. — Three persons 
who were convicted (i) of riot under section 147 of 
the Penal Code, (ii) of causing grievous hurt in the 
course of such riot, were respectively sentenced to 
six months* rigorous imprisonment under section 147, 
and three months* tigorous imprisonment under 
section 147, and three months* rigorous imprison- 
ment under section 325. Meld by Pethbram, C. J., 
and Straight and Tpebbdl, JJ., that inasmuch 
as the evidence upon the record showed that the 
three prisoners had committed individual acts of vio- 
lence with their own hands, which constituted dis- 
tinct offences of causing grievous hurt or hurt sepa- 
rate from and independent of the offence of riot, 
which was already completed, and the fact of the riot 
was not an essential portion of the evidence neces- 
sary to establish their legal responsibility under sec- 
tion 325 of the Penal Code, the separate sentences 
passed under sections 147 and 325 were not illegal. 
Queen- Empress v. Ram Pariah, I. L. R.,6 All,, 121\ 
distinguished. Per Bbodhurst, J., that the evi- 
dence showed that only one of the three prisoners 
had caused grievous hurt with his own hands, and 
that the oth^ conld only be properly convicted of 
that offence under the provisions of section 149 of 
the Penal Code, but that the separate sentences 
passed under sections 147 and 325 were not illegal. 
Qneen-Mmpreu v. Dungar Singh, I, L. R., 7 All,, 
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29, followed. Also per BbobhitbbTj — Illustra- 
tion {g) of section 235 of tbe Criminal Procedure 
Codo does not apply merely to the case of persons 
who, in addition to the offence of rioting, have with 
their own hands committed the further offences of 
voluntarily causing grievous hurt, and of assault- 
ing a' public servant when engaged in suppressing 
a riot j and the convictions referred to in the illustra- 
tion relate especially to convictions obtained under 
the provisions of section 149 of the Penal Code. 
Quben-Emfbesb 0. Bam Sabuf 

[L Ii. B., 7 All., 767 

74. — Criminal Proce- 

dure Code, 1882, s. 35 and a. 235 » — Convictions of 
rioting and causing grievous hurt. — Offences dis- 
tinct. — Penal Code (Act VIII of 1882), s. 4. — Penal 
Code, as. 147, 325.— The offences of rioting, of vo- 
luntarily causing hurt, and of voluntarily causing 
grievous hurt, each of the two latter offences being 
committed against a different person, are all distinct 
offences within the meaning of section 35 of the 
Criminal Procedure Code. Under the first para- 
graph of section 235 of the Criminal Procedure 
Code, a person accused of rioting and of voluntarily 
causing grievous hurt may be charged with and tried 
for each offence at one trial, and, under section 35, a 
separate sentence may be passed in respect of each. 
Queen-JEmpress v. Mam Partab, L L, M,, 6 AIL, 
121, dissented from. Queek-Empbess' v. DuNaAB 
. . . I. Xi. B., 7 All., 29 

76. Penal Code, a, 

71. — Criminal Procedure Code, as, 39, 235.^“Miot- 
ing, grievous hurt, and hurt. — Punishment for more 
than one of several offences. — On the 8th August 
1884 a Magistrate of the second class began an in- 
quiry in a case in which several persons were accused 
of rioting and of voluntarily causing grievous hurt*. 
On the 6th September the powers of a Magistrate 
of the first class were conferred on the Magistrate 
by an order of Government, which was communi- 
cated to him on the 8th September. On the 9th 
September, the case for the prosecution having 
closed, the Magistrate framed charges against each 
of the accused under sections 323 and 326 of the 
Penal Code, recorded the statements of the accused 
and the evidence for the defence, and on the 10th 
September convicted the accused of all the charges, 
passing upon each of them, in respect of each charge, 
sentences which he could pass as a Magistrate of the 
first class, but could not have passed as a Magistrate 
of the second class. On appeal, the Sessions Judge, 
on the ground that the prisoners had committed the 
offence described in section 148 of the Penal Code, 
held that the sentences passed by the Magistrate 
were illegal, as being inconsistent with the pro- 
visions of section 7l, paragraphs 2 and 4; and ho ac- 
cordingly reduced the sentences of imprisonment 
which the Magistrate had passed to the maximum of 
imprisonment which the Magistrate could have in- 
fiioted under section 148. Meld by the Full Bwch 
(PtoHBBAM, C. J., and Bbodhubbt, J., dissenting) 
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that the sentences passed by the Magistrate were" 
legal. Per Oij>pibld and Puthoit, JJ., that the 
provisions of section 71 of the Penal Code had no 
application to the case, inasmuch as the offeneea 
of causing grievous hurt and hurt formed no part of 
the offence of rioting. Per Beodhubbt, J., that 
the sentences passed by the Magistrate were, as a 
whole, illegal ; that if he had convicted the accused 
under section 148 of the Penal Codo, his order 
would, under the circumstances, have been legal, and 
that a member of an unlawful assembly, some mem- 
bers of which have caused grievous hurt, can be 
legally punished for the offence of rioting as well as 
for the offence of causing grievous hurt. Empress 
V. Dungar Singh, I, L. R,, 7 All., 29, referred to. 
Qubbn-Empbbbs V. Pbbshad . I. Ii. B., 7 All,, 414 

70 : Receiving stolen 

property and assisting in concealment of it. — Penal 
Code, ss. 411, 414. — Criminal Procedure Code, 1861, 
s. 46. — The offences specified in sections 411 and 414 
of the .Penal Code cannot be considered as two dis- 
tinct offences, so as to allow of the procedure of sec- 
tion 40 of the Criminal Procedure Code being adopt- 
ed. Anosttmous . . .4 Mad., Ap., 14 

77. Theft from two 

persons in same room. — Where the accused stole 
pi’operty at night belonging to two different persons 
from the same room of a house, it was held that 
he could not be sentenced separately as for two 
offences of theft. Queen v. Monebah 

[U W. B., Or., 88 

78. Th^.^ deceiving 

stolen property, — A person convicted of robbery or 
theft cannot be also convicted of dishonestly receiving 
in respect of the same property. Queen i>. Mup- 
DUN ALLY , . .1 W. B., Or., 27 

Queen* v. Sbeemunt Aduf . 2 W. B., Or., 88 

Queen v. Sebbchubn Habeb 

[11 W. B., Or., 

Queen v. Sheeb Chunbbb Habeb 

[U W. B., Or., 13, note 

79. — Theft and 

chief. — Double sentence. — A double sentence for 
theft and mischief is illegal and improper. BrOHUV: 
Ahbeb V. Auhuok Bhoonbea . 8 W. B., Cr., 5 

80. Misehief and 

thfft.’-^Mouse-hreahing and theft. — Separate convic- 
tions and sentences under sections 429 and 879, and 
under sections 457 and 880 of the Penal Code were 
set aside; and the convictions under section 429 
in the former, case, and under section 467 in the latter^ 
allowed to stand. Queen v. Sahbav 

iSW.U„Ov„Bl 

81. ■ Criminal tree* 

pass. — Mischief,-— Criminal Procedure Code, 1872, 
s. 454. — Where a person committed a trespass with 
the intention of committing mischief, thereby com- 
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mitting criminal trespass, and at t&e same time com* 
mitted miachiei,-^Eeld that such person could not, 
under clause iii of section 454 of Act X of 1872, re> 
ceive a punishment more severe than might have 
been awarded for either of such offences. The pro- 
visions of that law do” not in such a case prohibit 
the Court from passing sentence in respect of each 
offence established, £urE]BBS e. Budh Singh 

[I. K B., 2 Alh, 101 

82. Separate of- 

fencee, — Penal Co<kt 148, 253.— -A cumulative 
sentence under section 148 of tho Penal Code (being 
a member of an unlawful assembly), and under sec- 
tion 25B (using (;riininal force against a public ser- 
vant), was upheld by the High Court in this case. 
Ixr TUB KATTBU OP OOBIKO CUUKOBB BOT 

C10 W. B., Or., 70 

4. FINE. 

33 , Specific fine on each prison- 

er, — Trial of eeneral prisoners, — A sentence of line 
must impose a specific fine on each prisoner. Ano- 
mrMotrs .... 6 Mad., Ap., 5 

84 , Wrongful oonflAement— 

Penal Code, s. 844. — Fine alone is not a legal sen- 
tence for a prisoner convicted under section 344 of 
the Penal Code. Bbg. o. Bahibji bin Kuishnaji 

[1 Bom., 39 

^ 86. — -r—— Separate ofiTenoes. — Alterna- 

tive sentence allowed onbf in one, — Wh(5rc a conviction 
has been had under two sections of the Penal Code, 
in one of which only an alternative sentence of im- 
prisonment or fine is alloweil, a sentence of fine cannot 
be passed. Qub bn v, Bhoobun Mohun 

[11 W. B., Cr., 89 

33 , Offence under Act* XIX of 

18SS» S* 13. — Omission of owner of harbour craft 
to produce certificate of registrtf. — The Legislature 
when it enacted in section 13 of Act XIX of 1838 
that persons who committed certain acts should ho 
** sa)> 3 cct to a fine of ten times the fee,” or ** subject 
to a fine of ten rtipoes,” intended that the penalties 
so specified should be inflicted in full. The owner of 
a harbour cmft having been fined H2 for omission 
to produce a certificate of registry when demanded by 
the customs authorities, tho High Court annulled the 
sentence as being illegal, and inflicted the full penal- 
ty of ten rupees. Empebbs v. Mhabnta Raua 

[I* Ii. B., 7 Bom., 280 

37 , Theft in dwelling-house. — 

Penal Code, t. 380. — pu conviction 
for theft in a dwelling under section 380^of tho Penal 
Code, fine cannot be substituted in lieu of imprison- 
ment, though it may be added to imprisonment. 
BTOiOo e. Zainah Bbbbb . 16 W. B., Cr., 17 

33 . Offence under Act XVm of 

18M (Ballway Act), s. 34.*— /mpmaameaL— 
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Offence under Act XVIXl of 1864. (Bail« 
way Aot)f s. 34— 

Section 34 of Act XVIII of 1854 prescribes the mode 
in which fines levied under that Act are to be re- 
covered. It is only on the return of the warrant of 
distress unsatisfied, or on the Magistrate being other- 
wise satisfied that no sufficient distress exists, that 
imprisonment can be imposed. Anonymous 

[6 Mad., Ap., 87 

Qo ^ Transportation with flne.- 

Zevp of portion of fine. — When a fine is imposed 
in Edition to transportation, and the whole or part 
of the line is levied, it is tho duty of the Sessions 
Judges to inform the authorities at Port IJlair of the 
fact. Anonymous . . 6 Mad., Ap., 44 

6. IMPRISONMENT. 

(a) Impeisonment Geneealby, 

90. False statement on oath to 

public servant— Penal Code, s. ISl.— Illegal 
sentence. — A sentence under section 181 of the Penal 
Code which awards no term of imprisonment is illegal. 
Anonymous .... 4Mad., Ap., 18 

91 . — Accumulation of sentences* 

of imprisonment. — Criminal Procedure Code, 
1861, s, 46. — Sentences not simultaneous . — Sentences 
of imprisontnent might be accumulated beyond the 
period of fourteen years, notwithstanding section 4*6 
of the Criminal Procedure Code, wdiicli limit bad 
reference only to sentences passed simultaneously’,, or 
passed upon charges tried simultaneously. Queen 
V. PUBAN .... 7W.R., Cr.,1 

92. - Criminal Procedure Code, 

1872, 8. 309.— P<y»a^ Code, a. 35.— Section 309 of 
the Criminal Procedure Code did not extend the 
period of imprisonment which might be awarded by a 
Magistrate under section 65 of the Penal Code ; it 
only regulated the proceedings of Magistrates whose 
powers wore limited. Empekss v. Daeba 

[I. li. E., 1 AIL, 401 

93. Commencement of sentence 

of imprisonment. — Postponement of sentence. 

Criminal Procedure Code {Act XXV of 1861), ss, 

46, 47, 48, and 421, — A sentence of imprisonment 
ought to commence from the time that the sentence 
is passed, unless, there is some lawful reason for 
ordering it to commence at some future period. 
Except as in the cases provided for by sections 46, 

47, and 48 of the Criminal Procedure Code, a Magis- 
trate cannot authorise a sentence passed by him to 
take place from some future date, nor, except as 
provided for by section 421 of the Code of Criminal 
Procedure, can a sentence, which is to take place im- 
mediately, be suspended. In tub mattbe of 
Krishnanand Beuttachaejee 

[3 B. Ii, B., A. Or., 50 

S. C, In the matter op Kishen Soonbbe 

. 12 W. B., Or., 47 
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BESTWSCE'^continued* 

11IPEIS0NMENT— (Toji/iftfred. 

(«) llCFBISOlfMEKT GbNBRALLT— CO»< l»«e<i. 

04 , Conflrniatioii of eentenoe, 

— Criminal JProoednre Code^ 1872, $, 5^.— -Section 
86 of the Criminal Procedure Code, as regards the 
necessity for confirmation of the sentence by the 
Sessions Judge, referred to cases in which the sen- 
tence of imprisonment was a sentence of upwards of 
three years, without including any additional sentence 
as to fine or whipping. In thb mattbe op the 
PBTITION OP SUMBHEB KHAN. EmPEBSS 1). SUM- 

SHBE Khan . . , !• Xi. R., 6 Calc., 624 

96. Attempt to commit ofPenqe. 

— Psnai Codecs. The term of imprisonment 

for attempting to fabricate false evidence for the 
purpose of being used in a stage of a judicial proceed- 
ing cannot extend beyond one half of seven years. 
BN «. SOONDUE PUTNAIOK 

[3 W. R., Cr., 69 

90 , Oflfence under Act XIII of 

1859, B. 2. — Form of sentence , — A sentence of im- 
prisonment should not be announced beforehand in 
the order directing performance of the contract in a 
case under Act XIII of 1859, section 2, but should 
follow on a complaint of non-compliance. Anony- 
mous • . ... 6 Mad., Ap., 24 

97 . Interruption of public ser- 

vant in ootirse ofiudicial proceeding.— Pewflfi 
Code, «. 228. — Criminal Procedure Code, 1861, s, 

— Jn a case of interraption to a public servant 
in a stage of a judicial proceeding, under section 
228, Penal Code; a sentence of iini}ri8onmeiit caunoft 
be passed under section 163 of the Code of Cruninal 
Procedure. In tub mattee of Buiiuam Khan 

[10 W. R., Cr., 47 

93 . ■ Dacoity. — Penal Code, s. 395 . — 

A sentence of fourteen years* imprisonment cannot 
bo passed for dacoity under section 395 of the Penal 
Code. Queen v, Haeoo Rujwae 

[13 W. R., Cr., 27 

99 . I Disobedience to order of 
public servant. — Rigorous imprisonment. — Penal 
Code, s. 188. — A, sentence of rigorous imprisonment 
passed by a Magistrate, under section 188 of the 
Penal Cotle, for disobedience to an order duly pro- 
mulgated by a public servant, altered to one of sim- 
ple imprisonment, as the Magistrate's finding did 
not show that the case came within the* latter part of 
the section, in which case alone the infliction of rigor- 
ous imprisonment was authorised. Ebg. v, Ratan- 
EAT BIN MABADETBAY CHATAN 

[3 Bom., Cr., 82 

100. Giving false evidence. — 

Penal Code, s. 19B.-^l)utg of Centra.— Under section 
193 of the Penal Code, it is obligatory upon the 
Court, in every case of conviction under that section, 
to pass some sentence of imprisonment. Emfbbss r. 
Kbobai SiNOH . . . 3 C. R*» 627 


OF CASES. ( Sm ) 

5. IMPRISONMENT --FOSftiKtsA . 

(a) Impeisonmbnv Gsnbba]:iX.y— 

lOL False evidence to proom 

acquittal of guilty ^rson.— Ifaasars of ms- 
ienoe. — Meld by the majority of the Court that a 
sentence of five years* imprisonment was not exees- 
give in the case of a man convicted of making a false 
statement in a judicial proceeding, with the inten- 
tion of defeating the ends of justice by procuring 
the acquittal of a guilty person. Queen v. Anoo 

[W. R.,1884,Cr.,16 

102. Deliberately fabricating 

false evidence. — Measure of sentence, — A sentence ^ 
of three years* imprisonment is not too severe a 
punishment for a deliberate attempt to pervert jus- 
tice by fabricating in one office false statemdhts to be 
designedly and corruptly used in another. Qubbn u. 
Kalaohand Boidyo . . 8 W. R., Cr., 18 

103. Grievous hurt.— -Pena? Code, 

s. B25. — Fine. — The offence of voluntarily causing 
grievous hurt is punisliablc, not by flue alone, but by 
imprisonment, the offender being also liable to fine. 
Queen v, Shaeoda Peshaoue . 2 W. R,, Or,, 82 

Queen v . Mknazoodin . 2 W. R., Cr., 38 

104. House-breaking.— 

ping. — Rigorous imprisonment, — Commutation of 
punishment, — Upon conviction of the offence of house- 
breaking, the accused was sentenced by the Deputy 
Megistrato to six months* rigorous imprisonment, 
and to be whipped. On appeal, the Judge found 
that, as this was tlio first offence, the additional 
punishment of whipping was illegal, and, setting 
aside so much of the sentence, passed a sentence 
three months* rigorous imprisonment, in addition to 
the six months* rigorous imprisonment passed by the 
Deputy Magistrate. Meld that the commutation of 
the punishment was illegal. Qukkn v. Banba Axi 
[6 B. D. R., Ap., 96 : 16 W. B., Or., 7 

106. Offence under Mad. Police 

Act, 1869, B. 48. — Rigorous Imprisonment. — ilfea- 
sure of sentence.— A. sentence of rigorous imprison- 
ment under conviction for an offence under section 
48, Act XXIV of 1869, was illegal. Anonymous 

[6 Mad., Ap., 86 

106 . Offence under Begistratiou 

Act, VIII of 1871, 8. Q0.—<2eneral Clauses Con* 
solidaUon Act, 1 of 1868, s. 2, cL IS.^Rigoroue and 
simple imprisonment, — Meld that under Act I of 
1868, section 2, clause 18, the Sessions Judge should 
have specified in his warrant whether the imprison- 
ment awarded to a person convicted under section 80, 
Act VIII of 1871, should be simple or rigorous, but 
that as he had omitted this at the proper time, sim- 
ple imprisonment should now he sot forth in the s^ 
tcnce and warrant. Lboal Rbmbmbeamobe e. 

DHoo Chuen Ash. Gottenmbnt e. Eadhoo 
Chubn Ash • . . .18 W« B., Or., 8 

107 , Indefinite period of Im- 

prisonment in default of security. Order 
for,— An order directing an accused ** to be imprison- 
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BEETTXINCE— 

6. IMPRISONMEKT<-oonf{iiie«i2. 

{a) IifPBiBONiCEKX GsirsBAiiLY—con^inttetf. 

Indefinite period of imprisonnient in de« 
fault of security. Order fov^continued. 

ed until he gives security ** is bad; a definite period 
for such Imprisonment, not exceeding one year, 
should be stated in the order. Mailamdi Fakie v. 
TABiruLZiA Pbamanik . L L. 8 Calo., 644 

108, BeoeiYing stolen property. 

^Criminal Procedure Code, 1872, e, 605, — Addition 
to sentence of order for security for good behaviour, 
^P, was convicted by a Magistrate of the first class 
of dishonestly receiving stolen property. Ho con- 
fessed on his trial that he had twice previously been 
convicted of theft. He was sentenced to be whipped, 
to be rigorously imprisoned, and on the expiration 
of the term of imprisonment to furnish security for 
good behaviour, ^eld that the order requiring se- 
curity should not have formed part of the sentence 
for the offence of which P, was convicted. A pro- 
ceeding should have been drawn out representing 
that the Magistrate was satisfied, from the evidence 
as to general character adduced before him in the 
case, that P, was by repute an offender within the 
terms of section 605 of Act X of 1872, and therefore 
security would be required from him, and an order 
should have been recorded to the effect that, on the 
expiry of imprisonment, P, should be brought up for 
the purpose of being bound. Ehfbebs v. Pabtab 
[I.X..B.,1 AH., 666 

(6) Impbisonmbbt and Fine, 

109 , Case under s. 21, Cattle 

Trespass Act, 1871. — Sentence of fine or imprison- 
snent,*- Default in payment of compensation, — It is 
not lawful to pass a sentence of fine or imprisonment 
iu default of payment of the compensation awarded 
in a matter under section 21 of the Cattle Trespass 
Act, 1871. In the matter op Kbtabui Mdndul 

[2 O. L. B., 507 

110, Contempt of Court.— Jm- 

prisonment added to fine, Trial of case of contempt, 
— Where, in punishing for contempt of Court, the 
summary procedure sanctioned by section 163 of the 
Code of Criminal Procedure, 1861, is followed, the 
Court must sit as the Court More which the offence 
was committed, and not in any other capacity, and is 
bound to take cognisance of the contempt on the day 
on which it was committed. In such a case imprison- 
ment cannot be added to fine as a punishment. In 
a case in which it was dealt with in a summary manner, 
the offence must, under section 1G3, be tried by an 
officer other than the person before whom the con- 
tempt was committed. Queek o. Chttnobb Sbbeub 
Eqy . . 12 W. B., Or., 18 

111 , Making false charge.— 

Penal Code, s, 211, — Imprisonment mth or ufithout 
fine, — A prisoner convicted* under the 2nd clause of 
section 211 of the Penal Code should be sentenced 
tio imprisonment, with or without fine, and not to fine 
alone. Reg. v. Rama bi» Babhajx . 1 Bom., 84 


SBNTBlSrCB— eoaftneed. 

6. IMPRISONMENT— 

(i) iMFEISONMEirr AND FiNE— oonftaesi. 

112 . Conviction under Military 

Cantonment Act, Bombay, 111 of 1867,— 

Simultaneous sentence of fine and imprisonment , — 
In cases of convictions under sections 11 and 12 of the 
Military Cantonment Act (Bombay Act III of 1867), 
a simultaneous sentence of fine and imprisonment in 
default of the payment of the fine 'can only he 
awarded, under section 14 of the Act, in the event of 
no property sufficient for the payment of the fine 
being found. Kso. v. Ladu *7 Bom., Cr., 87 

113. Conviction under a. 48, 

Act XXIV of 1859.— Mad. Act V of 1865.— 
Procedure to enforce fine. — Persons convicted under 
section 48 of the Police Act (XXIV of 1859) are not 
liable to both fine and imprisonment in default of 
payment. The procedure to be followed iu enforc- 
ing the fine is that laid down in Madras Act V of 
1865. Anonymous ... 8 Mad., Ap., 9 

Anonymous ... 7 Mad., Ap„ 22 

Attempt to commit suicide. 

— Penal Code, s, 309. — A prisoner found guilty, 
under section 309 of the Penal Code, of an attempt 
to commit suicide, must bo sentenced to some im- 
prisonment, and not merely to payment of a fine. 
Beg. V, Chanviota ... 1 Bom., 4 

(o) Imfbisonment in Default of Fine. 

116 , Additional imprisonment. 

— Rigorous imprisonment. — Additional imprison- 
ment in default of payment of fine for the offence 
of dacoity must bo rigorous. Queen v. SsiifoNTO 
Kotal .... 7W.R., Cr., 81 

116. I«imltation of imprison* 

ment in summary trials.— 

Procedure Code^ 188'4, ss. 32, 33, 262,-^ Penal Code, 
s. 67. — Act VIII of 1882, — In cases of simple im- 
prisonment ordered as a process for enforcement of 
payment of fine, the rule of section 262 of the Crimi- 
nal Procedure Code limiting the period of imprison, 
ment in summary trials does not apply, as that sec- 
tion only refers to substantive sentences of imprison- 
ment. Empbbsb V, Asgkab Ali 

[I.L.B.,6 AU,,6l 

117 , Presidency Magistrates* 

Act, 1877, S. 167. — Award of substantive sentence 
of ijuprif oawfef.— The words ** to imprisonment for a 
term exceeding six months or to fine exceedii^ 
R200 ” in section 167 of the Presidency Magistrates ' 
Act (IV of 1877) are confined in their meaning to 
substantive sentences, and cannot be extended to in- 
clude an award of imprisonment in default of pay- 
ment of fine, the operation of which is contingent 
only on the fine not being pifid. In the matter of 
JoTBABAM Datay . I. Ii. B., 2 Mad., 80 

Committing affiray.— Penal 

Code, s, ISO, — Criminal Procedure Code, 1872, t. 
309* — Prisoners were convicted of having committed 
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5. IMPRlSONMENT^Ofi^intt^t;. 

(c) Ihfbisonhbnt in Default of Fine — con- 
• tinned, 

Couimitting af&ay — continued* 
an offence punishable under section 160 of the Penal 
Code, and were sentenced to pay a fine of ft25 each, 
or in default to be rigorously imprisoned for thirty 
days, the full term of imprisonment under the section. 
Seld by a majority of the High Court (Kindbb- 
SLBT, J„ dissenting) that having regard to the pro- 
visions of section 309 of the Criminal Procedure 
Code, Act X of 1872, the sentence was legal. Risa. 
V* Muhammad Saib 1. 1*. 1 Mad., 277 

129, Assault. — Penal Code, ss, 65 

and 539.— -In a case of assault, a sentence inflicting 
a fine of R50 and awarding imprisonment for one 
month in default of payment of the fine is illegal, 
with ‘reference to sections 65 and 852 of the Penal 
Code. In the mattbb of Jbhan Buksh 

[16 W. B., Or., 42 


SENTENCE— 

5. IMPKlSONMENT-^ttfmssil. 

(c) IMPBISONMENT IN DbFAULT OF 
tinned. 

Offence under Income Tax Acts (DC of 
1869 and XXIII of 1869) — continued* 
sequently to the General Clauses Act (No, I of 1868), 
section 6 of the latter authorised the award of im- 
prisonment in default of payment of the fine im- 
posed under section 25 of the former. Rbo. v, 
Sanoafa bin Babhiafa . . 7 Bom., Or., 76 

125. Offences under Mad, 

Abkari Act, III of 1864, as. 21, 22, 80, 82.— 

Penal Code, », 64 * — Prisoners were senteiiood to 
fines under sections 21 and 22 of Madras Act 111 of 
1864, and in default of payment of fine to rigorous 
imprisonment. Meld that as fine in these cases was 
the only assignable punishment, and by sections 80, 
31, and 32 a specified procedure is laid down for the 
levy of the penalty, section 64 of the Penal Code had 
no application. Anonymous . 6 Mad., Ap., 40 


120. Sentence under Bom. 

Act VII of 1867, S. Bh— Simple imprisonment.^ 
Imprisonment in default of payment of a fine in- 
flicted under Act (Bombay) VII of 1867, section 31, 
ought to be simple, not rigorous. Keo. i>. Beohab 
Khushal .... 5 Bom., Cr., 48 

Conviction under Cattle 
Trespass Act (III of 1867) , — PHne and im- 
prisonment . — Certain persons were convicted under 
section 13, Act HI of 1857, and sentenced to fifteen 
days’ imprisonment and a fine, or in default imprison- 
ment for the term of seven days. No provision w'as 
made in the Act for awarding imprisonment in de- 
fault of payment of fine, hut the prisoners were 
liable under the section to six months* imprisonment 
and a fine of 11500. The High Court refused to in- 
terfere with the sentence passed. Anonymous 

[5 Mad., Ap., 21 

But see Anonymous . . 7 Mad., Ap., 22 

122. Contempt of Court.— CHmi- 

nal Procedure Code, 1861, s. 163,— Power of Magis- 
trate , — The Magistrate convicted the defendant of 
contempt of Court under section 163 of the Code of 
Criminal Procedure, and sentenced him to pay a fine 
of RIO, or in default two days* imprisonment. Meld 
that the Magistrate had not exceeded his powers. 
Anonymous , . > . 6 Mad., Ap., 16 

128. Offence under Income Tax 

Act (IX of ISBB)*— Power of Magistrate.— A 
Magistrate has no power under section 25, Act IX 
of 1869, to sentence to imprisonment in default of 
the payment of the fine imposed for not paying in- 
come tax. Qubbn V, Nodiab Chand Koondoo 

[14 W. B., Cr., 70 

124. Offence under Income Tax 

Acts (IX of 1869 and XXIII of I860).— 

General Clausee Consolidation Act (I of 1868), s. 5 . — 
The Income Tax Act (Act IX of 1869, supplemeuted 
by Act XXIII of 1869) having been passed sub- 


126. Offence under License 

Acts (XXI of 1867, B. 16, and XXIX of 1867, 

B. 8). — Power of Magistrate , — Where a Magistrate 
sentenced a person, who had neglected to take out a 
license, under Act XXI of 1867, section 16, and Act 
XXIX of 1867, section 8, to pay a fine of RIO, 
and in default of payment to suffer seven days* sim- 
ple imprisonment, the High Court reversed so much 
of the sentence as awarded imprisonment, as the try- 
ing Magistrate had under the Act no power to make 
such an order. Rbo. v, Chknapfa valad Nagaffa 

[5 Bom., Cr., 44 


127. Neglect to comply with 

order for maintenance. — Criminal Procedure 
Code, 1882, s. 488.— Subsequent offer to pay, Pffect 
of on sentence.— A sentence of imprisonment awarded 
under section 488 of the Code of Criminal Procedure 
for wilful neglect to comply with an order to pay 
maintenance is absolute, and the defaulter is not en- 
titled to release upon payment of the arrears due. 
BlYACHA V, MOIDIN KUTTI 

ri. L. B.. 8.Mad.. 70 


128. Committing public nui- 

sance.— Code, s. 950.— Tl»e sentence of impri- 
sonment passed in default of the payment of a fine 
inflicted under section 290 of the Penal Code (for 
committing a public nuisance) should be one of 
simple, not rigorous, imprisonment. Rug. t>. Santu 
BIN Lakhafpa Kobb , • .6 Bom., Cr., 45 

129, Penal Code, s, 

^go , — A sentence of rigorous imprisonment in def^lt 
of payment of fine for the offence of nuisance under 
section 290 of the Penal Code is legal. Qubbn v. 
Yellamandu • • L Xi. B., 5 M^td., 157 

Contra, see Rbg. p. Santu bin hkicuAjfVJi Kobb 
[5 Bom., Cr., 45 


120. Salt Act, XVU of 1840, 

Breach of,— Mad. Reg. 1 of 1805 . — A sentence of 
imprisonment in default of payment of a fine im- 
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fiBNTENCE— cofi^tiifr0(2. 

6. IMPBISONMBNT— 

(e) IJCPBiaOITMBHT IK DSKATTLT OP FlKB— 0O«- 

Salt Act, XVII of 1840, Breach of— com- 

tinued, 

pose^ nnder the provisions of Act XVII of 1840 is 
UlegaL QtraBK v, Amibxah 

[L !«. B., 4 BCad., 835 

SuhaiatHive aen^^ 

tenoe.'-Mad, -Reg, 1 of ISOS.—Act XVII of .1840 
autliorises a substantive sentence of imprisonment. 

Akonymocb Casb « I. It. R., 4 Mad., 835, note 

X82. Offence under Salt Reve- 

nue Act, XXXI of 1850.— Procedure 
Coda, 18$1, aa, 21 and 45. — Renal Code, 0 . 65. — Sec- 
tion 46 of the Criminal Procedure Code made appli- 
cable ilic provisions of section 65 of the Penal Code 
not only to ofPences falling under that Code as de- 
fined in its 40th section, but to every case in which a 
Magistrate had jurisdiction under section 21 of the 
Criminal Procedure Code. Imprisonment for one 
month awarded in default of payment of a fine under 
section 3 of the Salt Kevenuo Act (XXXI of 1850) 
wiis accordingly reduced to three weeks* simple im- 
prisoumout. Ubo. v. Vithoua bik Soma 

[6 Bom., Cr., 61 

138 , Addition to aentence of 

farther imprlBOument in. default of engage- 
ment to keep the peace. — Criminal Procedure 
Code, 1869, a. 280. — The prisoner was convicted of 
an offence punishable under section 807 of the Penal 
Code. * In addition to the sentence passed upon him 
uitder that section, the Sessions Judge directed, 
under section 280 of the Code of Criminal Procedure, 
that, at the expiration of the term of imprisonment 
imposed, the prisoner do execute a formal engage- 
ment in a sum of RlOO for keeping the peace towaids 
the prosecutor for a period of one year, and in de- 
fault to undergo simple imprisonment for that period. 
The High Court set aside so much of the sentence as 
directed the imprisonment of the prisoner in default 
of entering into the required engagement. Qubkk 
«. 8bjdlak(, 6 Mad., 25 

18A Imprisonment in default 

of gi^ng security for good behaviour.— Cri- 
minal Procedure Code, 1861, a. 2^6. — Where a pri- 
soner, in addition to a sentence passed upon him, is 
r^uired to furnish security for his good behaviour, 
under section 296 of the Criminal Procedure Code, 
for a period of one year, his imprisonment in default 
of providing such security* must commence to rim 
from the date of the order to furnish security, and 
cannot be. directed to run from the expiry of the 
sentence passed upon the prisoner. Queen v. Tobau 

8N.w.,iae 

6. SENTENCE AFTER PBEVIOUS 
CONVICTION. 

136. - Penal Code, 8.*75.- 

tsjp atoUn pro^erig aeguired bg dacoiig. — Where 
soon after his release on expiry of a sentence of 


8KNTFBB CE — continued, 

6. SENTENCE AFTER PREVIOUS CON- 

Penal Code, a. IS-^continued, 

seven years* impiisonmcnt on conviction of "receiv- 
ing stolen property acquired by dacoity ” a person i» 
convicted of house-breaking and theft, he is suffi- 
ciently punished by a sentence of seven years* trans- 
portation ; a sentence of transportation for lifo is too 
severe. It is not the intention of the Legislature 
that a previous conviction should so enormously en- 
liance the heinousness of petty offences. Ik thb 
MATTBU OF Shamjbe Nasheo . 1 C. If. R., 481 

136. — Previoua eonviotiona 

of offence before Penal Code came into operation , — 
Held by the majority of the Court (Campbell, J,, 
dissenting) that section 75 of tho Penal Code only 
ap]>lies to couvictiou of offences committed after the 
Code dime into operation. Queen n. Hubpaul 

[4 W. R., Or., 8 

Kbo. «, Kushya bin Yesu . 4 Bom., Cr,, 11 

187. : Previous conviction 

not under Penal Code . — An accused jicrson can only 
be punished under section 75 of the Penal Code 
whore the previous conviction has been under tliat 
Code. Bulhun Bujwab v. Empress 

[10 C. L. R., 892 

138. Evidence of pre^ 

vioua conviction. — To warrant a sentence awarding 
an additioual punishment under section 75 of the 
Penal Code, us on a second conviction, the evidence 
that there was a previous conviction against the ac- 
cused under tho Penal Code must be clear and precise. 
Queen v, Naimubbi Sheikh alias .\bbas Sheikh 

[14 W. R., Or., 7 

139. - — - — — Amalgamation of 

sentence. — Transportation. — Sentence of transporta- ^ 
tion for fourteen years under section 392 of tho 
Penal Code annulled, as the offence for which such 
sentence was passed was not committed subsequently 
to any conviction ; and section 75 liad therefore boon 
improperly applied. Semble, — That a Sessions Judge 
cannot (under section 75 of the Penal Code or other- 
wise) by amalgamating a sentence which he is com- 
jMstent to puss upon a prisoner with a sentence under 
which such prisoner is already undergoing imprison- 
ment, and commuting the latter sentence, condemn 
such prisoner to a longer period of transportation 
than he is liable to suffer for the crime of which ho 
has last been convicted. llBa. v. Sakya valab 
Kavji 5 Bom., Cr., 86 

140. ■ " — Attempt to commit 

offence,-^ Penal Code, ch. ArXiXT.--- Section 75 of the 
Penal Code is restricted to offences under Chapters 
XII and XVII of the Penal Code when the term of 
imprisonment awardable is tliree years* imprisonment 
and upwards^ and does not refer to an attempt to 
commit any of those offences (Chapter XXIII), nor 
can any case be brought within it merely because the 
punii4iment that may be given for it extends to throe 
years and upwards. Queen v. Damu Hakes 

[21 W. B., Cr., 86 
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6. SENTENCE AFTEE PREVIOUS CON- 
VICTI ON — eontinued. 

Penal Code, s. 75 — continued, 

14L JPrevious convictions 

of offence not under ch, XVII of Penal Code.--- An 
offender is only liable to enhanced punishment, under 
section 75 of the Penal Code, for an offence punish- 
able under Chapter XVII, after having been punished 
with imprisonment for the same offence or for an 
offence punishable under the same chapter. Quebk 
«, PuBON . . • .6 w . R., Cr., 66 

142. Previous offence 

under ch. XII or ch. XVII of the Penal Code . — 
Seld that where a person commits an offence punish- 
able under Chapter XII or Chapter XVU of the Penal 
Code punishable with three years* imprisonment, and, 
previously to his being c<^ivicted of such offence, com- 
mits another such offence punishable under oitlicr of 
such cliapters, he is not subject on being coifvicted of 
the second offence to the enhanced punishment pro- 
vided in section 75 of the Penal Code, Empkess v. 


Meoha 

* 

. I. L. 1 AIL, 687 

143. 


Additional teufence. 


— SSuffieiency of sentence. — The object of section 75 
of the Penal Code is to provUe for an additional 
sentence, not a less severe sentence, on a second con- 
viction. Kceourse should not bo had to that section 
if the punishment for the offence committed is itself 
sufficient. SHiso Saban Tato v. Empress 

[I. I4, B., 9 Calc., 877 

144 ^ JEnkanced punish- 

ment , — Transportation fun seven years, — Imprison- 
ment, — The accused having been previously convicted 
of offences punishable, under Chapter XII or Chapter 
XVII of the Peiial Code, with imprisonment for a 
term of three years or upwards, was suhse^uently 
convicted of an offence under one of those chapters 
punishable with imprisonment which may extend to 
three years, and sentenced to imprisonment for seven 
years. Meld that a sentence of imprisonment for 
seven years was illegal. Under section* 75 of the 
Penal Code the accused might be transported for 
life, but ho could not be imprisoned for a longer 
period than six years. Empress v. MAHAOtr 

[I. L. R.,-6 Bom., 690 

145* Further sentence after 

actual sentence. — Penal Code, s, 46. — Where a lirst 
class Subordinate Magistrate sentenced a prisoner to 
six months* imprisonment, under section 457 of the 
Penal Code, and finding that the prisoner was liable 
to enhanced punishment under section 75 of the 
Penal Code, sentenced the prisoner to six months* 
further imprisonment, under section 46 of the .Code 
of Criminal Procedure, the latter sentence was set 
aside by the High Court. AnonTMOUS 

[5 Mad., Ap., 3 

146. — ■■ • Prisoner having had 

several previous conviotions. — Where the prisoner 
had already been several times convicted of similar 
offences, the Magistrate should have committed him 


6. SENTENCE AFTER PREVIOUS CON* 

Penal Code, b* 75^oontinued* 

to the Court of Session, with a view to hSf ^ 

punished as after previous conviction under 
75 of the Pemd Code. Reg. v. Gaku Labu 

[2 Bom., 132: 2nd2Sd.,lSMI 

147. Imprisonment,^ 

Power of Magistrate. — Counterfeiting marks ^ 
documents. — The prisoner was iM)nvictod under sec- 
tion 475' of the Penal Code, and having been previ- 
ously convicted of an offence punishable under 
Chapter XV II of the Code, the Magistrate senteuood 
him to four years' rigorous imprisonment. Meld 
that the Magistrate h^ power to pass sentence of 
two years' imprisonment only under section 76, Pe- 
nal Code. Akonymous . . 6Mad.,Ap,,B 

148. Attempt to commit 

offence.— Penal Code, ch. XVII, s. 457, — Lurking 
house-trespass.— A person having been convicted of an 
offence punishable under section 457 (Chapter XVU) 
of the Penal Code, was subseiiuently guilty of an 
attempt to commit such an offence. Meld that the 
provisions of section 75 of the Penal Code were not 
applicable to such person. Empress v. Ram 10 ay Alt 

[I. li. B.. 3 AU., 773 

149. . Conviction of an 

attempt to commit theft. — Previous conviction of 
theft. — (Melvill, J,, di8eentiente.)—li a person who 
has been convicted of an offence punishable, under 
Chapter Xll or Chapter XVII of the Penal Code, with 
imprisonment for a term of three years or upwariU, 
is convicUul of an attempt to commit any such 
offence, he does not thereby become liable to the 
enhanced punishment allowed by section 75 of the 
Code. Empress v. Naea Rahim 

[I. Zi, B., 5 Bom., 140 

7, SOLITARY CONFINEMENT. 

150. 8.74. —Duration of soli- 

tary confinement. — Solitary confinement must not bo 
imi)Osed for the whole term of a jKjrson’s imprison- . 
ment. Under section 74 of the Penal Code, it is to 
bo im|>osed at intervals. Ilf the matter op Nyam 
S uK Metheb . . 3 B. Ii. B., A. Cr„ 40 

8. 73. — Oriminal Proce- 
dure Code, S8.32 (o), 262.— Summary trial.— It is 
not illegal to impose solitary confinement as part of 
tl^e sentence in a case tried summarily. Empresb o. 
Annu Kuan I.Ii. B., 6 AH. 83 

8. TRANSPORTATION. 

152. Measure of puaislimeut.-- 

Murder, — A sentence of transportation other than ’ 
for life is illegal in the case of a prisoner convicted 
of murder. cioBBw v. Bhooyoo Muelick 

[6 W. B„ C5r., 65 

168. Peasons for 

sentence.— Criminal Procedure Code, 1861, s. 880*— 
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a TKAN6POKTATIOK--^Oii^irA2. 
Heasure of panialiment— con^tmteJ. 

Seeiaon 880 ol the Code of Criminal Procedure, 1861, 
did not authorise a Sessions Jud^ to sentence a 
prisoner convicted of murder to anything less than 
transportation for life, and it required the Judge, if 
he sentence such prisoner to transportation for life 
instead of capitally, to assign his reasons for so 
doing. Qvsbk V, Pabbb . W. B., 18d4, Or., 27 

• 

154. Vnp remedi^ 

iaied murder. — Where murder is not premeditated, 
transportation for^ life is a sufficient punishment. 
Qubbk V. Eau Chuuk Kubmokau 

[24 W, B., Cr., 28 

I^enal Code^ 

$». 807 and S94> — Attempt to murder. — Causing 
hurt in committing robbery. — Neither under section 
807 nor under section 894 of the Penal Code can a 
prisoner be sentenced to fourteen years* transporta- 
tion, the punishment awardable under those sections 
being transportation for life, or rigorous imprison- 
ment for ten years, with due. Quebn v. Bhahour 
Boosadh . . • . 7 W. B., Or., 41 

150, Waging roar 

with Power in alliance with the Queen. — The pun- 
ishment for a prisoner convicted of waging war with 
an Asiatic Power in alliance with the Queen must, 
under the Penal Code, be either transportation for 
life or imprisonment of either description which 
may extend to seven years. Where such a prisoner 
was sentenced to ten years* transportation the sen- 
tence was held to be illegal. Qubbk «. Kbifa Sikgh 

[8 W. B., Cr., 16 

157. '■ — Killing a wi- 

uard.'^A sentence of death was commuted into one 
of transportation for life in the case of a prisoner 
who committed murder in the belief that the de- 
ceased was a wizard and the cause of his child*s ill- 
ness, and that by killing the deceased the child’s life 
might be saved. Qubbk v. Oobau Hungba 

[0 W. B., Cr., 82 

158. ■ Murder by way 

of reialiaiion.-^The sentence of death reduced to 
transportation for life in a case of murder com- 
mitted rather by way of retaliation for injury than 
under the iuflpence of any worse passion. Qubbk 
«. Tokoo .* . . . 6 W. B., Cr., 40 

159. Seekless assault 

with deadly weapon. — The punishment of transport- 
ation for life was inflicted instead of capital punisn- 
ment in a case where there was no intention to cause 
death, but a reckless assault with a deadly weapon 
which inflicted an injury likely in the ordinary 
course of nature to cause death. Qubbk v, Khoaz 
Srbikh . . 5 W. B., Cr., 20 

160. Commutatioii of capital 

Likelihood of accident at ejeecution . — 
Where the condition of the convict rendered it likely 
that, if be were hanged, decapitation would ensue, 
the iMSutencc of death was commuted to one for 


i mi ) 

8J2N!P!fi3NrC!B->coariii«sd(. 

8. TBANSPOETATION-oaa<ia«s<l. 

Commutatioxi of capital sentence --coafl- 

nued. 

transportation for life. BOOHHOO Jox»aha r. Em- 
PBBSS . 2 C. L. B., 215 

161 , Penal Code, s. 59.— Afeosnre 

of punishment. — Penal Code, s. 412 . — A sentence of 
transportation under sections 412 and 59 of the Penal 
Code cannot exceed ten years. Qubbk v. Moha- 
KUKHO Bhukdabt . . .5 W. B., Cr., 10 

162 , Measure of punish- 

ment. — False evidence and ybryery. — Under sec- 
tion 59 of the |Penal Code no sentence of transport- 
ation for a shorter period thsn seven years can be 
passed on any charge. Therefore where a prisoner 
was convicted on separate charges of giving false 
evidence in a judicial proceeding, under section 193, 
and of forgery under section 407, and sentenced to 
seven years’ transportation for tlie first offence, and 
a further period of transportation for three years 
for the second offence, the second sentence was 
quashed as illegal. Qubek v. Uoub Chctkobb Roy 

[8 W. R., Cr., 2 

103. Criminal Procedure 

Code, 1861, s. 59. — Power to commute punts ment 
after sentence of Under section 59 

of the Penal Code, a Court can sontenco to trans- 
portation only in a case in which the offence is punish- 
able with imprisonment for seven years or upwards. 
It may, in passing sentence for the offence, com- 
mute the imprisonment to transportation, but it 
cannot commute the sentence after the sentence of 
imprisonment has been passed. Queen v. Pbem 
Chund Ousowal . . W. R., 1804, Cr., 86 

104 , Commutation of 

sentence after amalgamating two sentences. — To 
bring section 59 of the Penal Code into operation, 
the punishment awarded on one offence alone must 
be seven years’ imprisonment, and cannot be made 
up by adding two sentences together, and then com- 
muting the amalgamated period to transportation. 
Qubbk v. Mootkbb Koba . . 2 W. B., Cr., 1 

Queen v. Tokoobam . . 8 W. B., Cr., 44 

Queen v. Shokaullah . 5 W. B., Cr., 44 

165. Commutation of 

.sentence. — Imprisonment in default of payment 
of fine. — Section 69 of the Penal Code does not au- 
thorise the 'substitution of transportation for the 
imprisonment to which a Court can sentence an 
offender in default of payment of fine. Kukhubsa 
e. Qubbk . . . L I*. B., 5 Mad., 28 

166, Imprisonment.^^ 

Penal Code, s. 877. — Unnatural When 

an offence is punishable either with transportation 
for life or imprisonment for a term of years, if a 
sentence of transportation for a term lees than life 
is awarded, such term cannot exceed the term of im- 
prisonment. Qubbk v. Niiada 

n. I..B..1 A11..48 
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BVNTmfClSi^conHnued. 

a TRANSPORTATION -con^nicecJL 
Penal Code, s* 69-^eonHHtted, 

107, Commutation of 

sentence.^Powers under Act XV of lS62t a. i. — 
Imprisonment or transportation, — An officer who, in 
the exercise of the powers described in section 1 , Act 
XV of 1862, had passed a sentence of imprisonment 
for seven years, had power, under section 69 of the 
Penal Code, to commute that sentence into one of 
transportation for the like ]icriod. 'JaCksoK, J.^ 
dissented. Queen t?. Boodhooa 

[B. L. R.. Sup. Vol„ 869: 0 W. R., Cr., 6 

168. " Commutation of 

sentence, — Penal Code^ ss, 376, 511. — Attempt at rape. 
— was convicted of an attempt to commit rape, 
and was sentenced by the Judge to rigoroAs impri- 
sonment for seven years, which he commuted, under 
section 69 of the Penal Code, to transportation for 
the same tenn. Held that, under sections 376 and 
611 of the Penal Code, a sentence of imprisonment 
for the offence committed could not be for a longer 
term than live years, and such sentence could not be 
commuted, under section 59, to transportation for a 
longer term. Queen v. Meriam 

[1 B. li. R., A. Cr., 5 ; 10 W. R., Cr., 10 

169. Commutation of 

sentence, — Imprisonment. — When the law giv(‘s tlio 
alternative pniiishments of death, transportation for 
life, or rigorous im])riso!iinent extending to ten years, 
a senteJice of fonrt<?en years^ transportation is illegal. 
If the Judge thinks it proper to pass a sentence of 
transportivtion slmrt of life, he should pass a sentence 
of imprisonment for the 1>crm fixed by law, and then, 
under secition 59, change it to transportation for that 
period. Queen v. Rugaoo 

[W. R., 1864, Cr., 30 

170. Successive sentences of 

transportation.— CWmfna/ Procedure Code, 1S61, 
s. 46 . — A sentence of transportation for two periods, 
each of seven years, one sentence to commence after 
the expinition of the other, was not warranted by 
section 4-6 of the Code of Criminal Procedure, Hint 
section allowing such sentences only when the penal- 
ties consist of imprisonment. Queen v, Kassim 
Ally UW.R.,Cr.,10 


9. WHIPPING. 

171. Sentence giving both 

whipping and imprisonment. — Power of Ma- 
gistrate,— Act XIII of 1856, s. 27.— Act XIII of 
1856, section 27, gave a Magistrate power to award 
cither imprisonment or w’hipping, hut not both, and 
a sentence which gave both was illegal. Queen v. 
Przo .... Bourke, O. C., 260 

172. Person convicted of two 

or more offences under Penal Code. — Impri- 
sonment and whipping,-— 'WhevL a person is convict- 
ed at one time of two or more offences punishable 
under the Penal Code, the Court is enipowered to 
sentence the prisoner in the one case to rigorous 

IV 
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9. WHimm-^^eontiirned, 

Person convicted of two or more offencsi 
under Penal Code- continued. 

imprisonment and in the other case to whipping 
under Act VI of 1864. Anonymous 

[5 Mad., Ap., IB 

178. Ground for sentence.— 

Statement of grounds in judgment,— whipping 
is imposed as a punish mcni, the grounds for that 
form of punishment should ho set out in the }udg* 
ment. BAniYA e. Queen . I. Ii. R., 5 Mad., 108 

10. POWER OF HIGH COURT AS to 
SENTENCES. 

(a) Generally. 

174. Power of High Court to 

interfere with sentence.— After a sentence has 
once been passed by a competent authority, the High 
Court has uo more power to interfere with it than 
a private individual, except upon appeal, or on a 
reference, or by way of revision, as provided by the 
Code of Criminal Procedure. Queen r. J’uean 

[7 W. R., Or., 1 

(ft) Enhancement. 

176. - — Power to enhance. — Crimi- 

nal Procedure Code, 1861, s. 419. — Sessions Judge. 
— A Hessions J udge had, underlsection 419 of the Cri- 
minal Procedure Code, 1861, no authority to enhance 
a sentence on appeal. Queen v. Buloram Doss 

[4 W. R., Or., 20 

176. — Acquittal hy 

Sessions Judge and assessors. — Where a Sessions 
.ludge and assessors acquit in a case of murder, but 
tind the prisoner guilty of a minor charge, the Ap- 
pellate Court has no power to interferti to enhance 
the punishment awarded. In the matter OF 
Toyab Shaikh . • 1 Ind. Jur., N. 8., 68 

177. — - Appellate Court. 

— Criminal Procedure Code^ 1872, s. 280. — Section 
280 of the Code of Criminal Procedure, 1872, authoris- 
ed an Appellate Court, subject to the proviso in the 
final sentence, to enhance any punishment that had 
been awarded. Anonymous Case 

[1. Ii. R.,lMad.,64 

178. — — Criminal Pro* 

cedttfe Code, 1872, s. 18. — “Modify** — Tlie word 
" modify,” in section 18, clause 2 of the Code of Cri- 
minal Procedure, did not include the power to en- 
hance a sentence : consequently where an Assistant 
Sessions Judge passed a sentence) of more than three 
years’ imprisonment, the Sessions Judge could not 
enhance it. Imferatrix v. Kama Pbema 

[1, L. B., 4'Bom,, 280 

170. — Criminal Proee* 

dure Code, 1872, s. 280 . — JSnhanoement without 
notice. — Where a District Magistrate on appeal made 
an order under the Code of Criminal Procedure, 

8q 
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10. POWER OF HIGH COURT AS TO 

SENX£HC£S>-*-0oii^ifiae<i, 

(h) E)XMA3xmwK3sn!^oonHnm$d, 

Power to exihanoe— ooMftiMftfi. 

idotion 280, enhancing the sentence appealed from, 
withont having served notice on the appellant; the 
order of enhancement was quashed as illegal. Qubb» 
o.HbkmutAm . , . 24 W. R., Or., 72 

130, Sxeroicie of iK>wer« — CrimU 

%al iVoosdare Code, IS72, e, 2^0. — Circninstances 
under which the High Court would, on appeal by the 
prisons, enhance the punishment under section 280, 
Act Xrof 1872. Qubbb v. SovBiBurDDi Palwab 

OR B, l4. B., Ap., 28 ; 22 W. R., Cr., 6 

lai. 

— Criminal JPro- 

cedure Code, 1872 , a. 280 ( 1861 - 69 , s. diP).~.The 
High Court on appeal being of opinion that the case 
was one where no circumstances of mitigation were 
jset forth, and where, without any sufficient reason, 
the Judge had awarded a punishment which in ordi- 
nary cases would bo quite inadequate, enlianced the 
punishment, qnder section 280, Act X of 1872. 
Qubbv V, Goojbbb Pakdab 

[11 B. lu B., Ap., 8 : 20 W. B., Cr., 21 

" """" ' S!nhanoement of 

HHtenee on appeal, — Crxmxnal Procedure Code, 
Act 2 C of 1882 , sa, 423 , 439 .-— A head constable was 
convicted under section 380 of the Penal Code, and 
at a trial before a Sessions J udge sentenced to four 
months’ simple imprisomnont. The prisoner appealed. 
The High Court, in dismissing the apj)eal, directed, 
as a Court of Revision, that the seTit<:>nco passed 
should bo enliauced. Mkthbe Am o. Qukbn-Em- 
. . . 1. 1*. B., 11 Calc., 680 

188. ^ - Criminal Pro- 

cedute Code, 1872 , a, 280 »^ Alteration of conviction 
from culpable Uoxnicide to murder, — Under section 
280 of the Code of Criminal Procedure the High 
Court altered the conviction in this case from cub 
pable homicide into one for murder, and onliaiiced 
the sentence accordingly. Qubbk v. Bohbbm 

[21 W, R., Or., 88 

184. ' - ... Mnkancemeni of 

aentejufe on persona not appealix^, — Five persons were 
convicted of mischief ; one prisoner appealed. Notice 
to attend the hearing of the appeal was sent to all 
five prisoners, of whom only three attended. The 
Head Assistant Magistrate, however, enhanced the 
lehtenee passed on all. JSeld that the enhanced 
sentence passed on the prisoners who did not appear 
and who did not appesd must bo annulled. Akont- 
Hova a HadU Ap., 8 

(c) Mitigatiox, 

186. - — Bower to mitigate aen* 

teuoe.—0»4iitiiai Procedure Code (Act XXV of 
iB 61 ), aa, 405 and 408.**~‘The High Court could, under 
«©ctions406and428 of the Criminal Procedure Code, 
mitigate a sentence imseed by a Magistrate and cou- 


10. POWER OF HIGH COURT AS TO 
SENTEN CES — OQnHnued, 

(o) Mitx&atiob — continued. 

Bower to mitigate BentexusB^eonUnued, 

firmed or altered on appeal by the Sessions Judge, on 
the ground that the sentence was excessive. In thb 
KA' fTBB OB thb PETITION OP BiSSUMBHTTB ShAHA 

[B. L. B., Sup. VoL, 484: 6 W. B., Cr., 7 

Overruling Quebn n. Ramdhonb Mttnohii 

[4W. R.,Cr.,16 

186. Criminal Pro- 

cedure Code, 1861, a. 405, — The High Court (like the 
Sessions Judge) could not, under section 406, Criminal 
Procedure Code, 1861, nullify the verdict of a jury 
by interfering to lessen the punishment. Section 405 
referred to cases where the offence was proved, hut 
where the punishment inflicted was held to be too 
severe, and not to cases where the conviction itself 
was considered improper. Quebn c. Bisbonath 
Mitteb 6W.B., Or., 6 

187. Exeroise of powers.— Case 

auhmitted for consideration of Government. — If there 
are circumstances which render expedient or advis- 
able a mitigation of the sentence required by the law 
to be passed in cases of murder, the Judge may record 
these circumstances and submit them for the consi- 
deration of the Government, and the Government 
might, under section 64, Criminal Procedure Code, 
1861, act as to it seems proper. Qtjebn v, Dabbb 

[W.B.,1864,Cr.,27 

(d) Rbvbbsal. 

188. Reverse,” Meaning of. — 

Criminal Procedure Code (Act XXV of 1861), 
aa. 419, 426. — The word “reverse” in sections 419 
and 426, Code of Criminal Procedure (Act XXV of 
1861), sections 280 and 283 of Act X of 1872, meant 
to make void, to set aside or annul, and not merely to 
change or turn into the contrary. Queen v, Elahi 
Bax 

[B. L. R., Sup. Vol., 469 : 5 W. B., Cr., 80 

189. Bower to reverse sentence. 

— Criminal Procedure Code (Act XXV of 1861), a, 
426. — A. was charged with the offence of voluntarily 
causing hurt to C.,and A. was charged with the same 
offence, and also with the offence of abetting A . The 
Magistrate found A. guilty of the offence and sen- 
tenced him to three months’ rigorous imprisonment. 
The Magistrate also found S. guilty of abetment o€ 
the offence of voluntarily causing hurt to C,, and 
sentenced him to one month’s rigorous imprisonment 
and a fine. On appeal, the Sessions Judge held that 
there wa« no evidence to convict A., and he accord- 
ingly released the prisoner. The appeal of how- 
ever, WM rmected, on the ground that the evidence, 
thongh it did not prove him guilty of abetment, proved 
him guilty of voluntarily causing hurt j and there- 
fore, under section 426 of the Code of Criminal Pro- 
cedure, the sentence could not be reversed. No “ error 
or defect either in the charge or in the proceedings on 
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SJSAilTXlKr ClBi-^eoniinued, 

10. POWER OP HIGH COITIIT AS TO 
SENTEKOES — eontintted, 

(<2) KEYBBSi.L---00ft^tftU9({. 

Power to reverse sentence — eoutinued. 
trial ” was allej^ed. Held (by Mjttib, J.,) that sec- 
tion 426 of tho Code of Criminal Procedure did not 
«pply. QtrsBN 0. Mahbndbavath Chattbbjbb 

[6 B. B., Ap., 39 

S. C. Gouk Mohvk G«osb t». Mohikdeo Nath 
Chattbbjbb • « .18 W. B., Cr., 78 

190. Jteversal ofe<m» 

motion, — Reception of evidence inadmiesible.-^ 
Criminal Procedure Code^ 1872^ e, 280 , — -'If, in a case 
tried by a jury, tho Hiph Court finds that inadmissible 
evidence has been received, but that, after sotting it 
aside, there is other evidence on the record on which 
the jury may find a verdict of guilty, the High Court 
may reverse tho conviction and sentence, and order a 
new trial (section 280 of the Code of Criminal Pro- 
cedure;. liBO. V. Ambita Govihda 

[10 Bom., 487 

SEPARATE ACQUISITION. 

See Casks undeb Hindu Law — Joint 
Family — PBK suMrTioN and Onus of 
Pkoof as to Joint Family. 

See Hindu Law — Joint Family — Natubb 
OP AND Interest in Pbopbety— Ac- 

QUIBED PbOPEBTY. 

SEPARATE CHARGES. 

See Cases under Joindbb of Chabobs. 

SEPARATE OFFENCES, 

- ' - Conviction of— 

See Stolen Pbopbbty— Ofpenobb eela- 
TING TO— . I. Ii. B., 1 AIL, 379 

See Revision — Criminal Cases — Sen- 
tences . B, Ij. R., Sup. Vol., 488 

Trial of— 

See' Cases under Joindbb of Chabges. 

SEPARATE PROPERTY, 

See Husband and Wife. 

[I. Ij. R., 2 Bom., 76 
8 B. la. B., 372 
2 fdCad., 283 
1 Hyde, 130 
24 W. R., 274 
I.I,. B.,lAa,'?e2,772 
1. 1.. 4 Calc., 140 

See Succession Act, s. 4. 

[13 B. I.. R., 383 

‘ ' ' Execution of decree against— 

See Husband and Wife. 

[I. I». R., 4 Calc., 140 


SEQTTESTBATION. 

1 . Writ of sequo«tfAtio8.‘*^Cera« 

tempi of decree or order of Court . — Rule 
Supreme Court, 899. — ** Rorthwitk ,** — The process 
of sequestration for contempt of a decree or order of 
Court, as it existed in the late Supremo Court* will, 
in a proper case, issue out of the High Court* The 
object of Rule 889 of tho Supreme Court Rules, 
which required a party, who wished to enforce an 
order by sequestration, to indorse, upon tlie copy of 
the order served upon his opponent, a raemorandum 
to tho effect that in default of porformance of the 
order he wonld he liable to be arrested, and to have 
his estate sequestered, was to enable Uie party mak- 
ing such endorsement to apply ex parte for the writ. 
In the absence of such a memorandum indorsed upon 
the copy order, a party desirous of enforcing an omer 
by sequestration must give proper notice to his 
opponent of his intention to apply for tho writ. An 
order commnnding an act to be done “ forthwith ** is 
sufficiently in conformity with the rule that requires 
the time within which an act ordered to bo done is 
to bo performed to be specified in the order. Habt- 
TALLAEnDAB KaLLIANDAS O. UtAMCHAND MANIE- 

CHAND .... 8 Bom., O, C., 186 

2, Property out of 

juriediction of High Court.-^Fower of High Court. 
— The High Court will assert its jurisdiction for the 
purpose of preventing a writ of sequestration issued 
by it from l)eeoming a mere form, and under proper 
circumHtanc€»8 will operate in personam where the 
property sought to be sequestered is outside its juris- 
diction. Harivallabhdab Kalliandab 1 ). Utah* 
CHAND MaNIKCHAND. 1n BE GOFALBAY MTBAL 

[8 Bom., O. C., 836 

SEBVANT. 

See Cases under Limitation Act, 1877, 
ABT. 7 (1859, s. 1, CL. 2). 

See Cases under Mabtkb and Servant. 

See Cases under Public Sebyant. 

Custody of— 

S^e Contract Act, s. 178. 

[1. li. B., 4 Calo., 497 

Domestic— 

See Act XIII of 1859. 

[2 B. L. B., A. Cr.. 82 

remunerated by fees. 

See Public Servant . 7 B. I,. B., 446 

SERVICE OF PROCESS. 

X. Cost of service of process. — 

Act XXIII of mu S.^Civil Procedure Code, 
1877, 1882, 8. 93,--’Tuluhana.^X plaintiff in the 
M unsirs Court filed a list of witnesses, but failed to 
deposit tulubana, or cost of the service of summons, 
for their attendance. The Court failed to fix a time 
for tho service of tulubana. The processes were not 
served, and the Court dismissed tho suit because the 
plaintiff liad produced no evidence in support of bis 
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GSEVICE OF PROCESS.— Cost of service 

of process— 

claim. Eeldf under Act XXIII of 1861, section 2, 
the lower Court should first have fixed a time for 
the deposit of tuluhana. Case remanded. Lala 
P sASAni Lal V. Lala Aubika Pbasao 

[8 B. Xi. B., Ap., 26 

S. C. Ptjeshadee Lall v, Umbika Pkrshab 
Lall 11 W. B., 290 

2 . Substituted service.— iVoiiee 

woman of rank, — Whore by tho custom of India 
the respondent, being a Hindu woman of rank, could 
not be personally served with an order of revivor, 
the Judicial Committee allowed service to be substi* 
tuted on her dewan or chief servant. Clark v, 
Kotjblall Mullick, Clark v. Doorqamoney 
iinnftnie . . . ,2 Moore’s I. A., 208 

8, Sufficiency of service.— 

VIII of 1859 1 s, 239 . — iSermee of prohibitory order ^ 
Sufficiency of. — Where service of the prohibitory 
order was effected by affixing it to the wall of the 
dwelltng-houBe of the person on whom it was intended 
to serve it, — Held, it w’as not a sufficient service 
under section 239 of Act VII I of 1859. It ought to 
have been served by delivery or by registered letter. 
GoBIKD CHXTNDEB DutT V. KrtERODB Chunder 
Mittbb .... 10 B.Xi.B., Ap., 12 

4 , AHaohment. — Pri- 

vate alienation. — attachment of land was 
made by written order under section 285 of Act 
Till of 1859, the conditions in section 239 had to be 
fulfilled in order to render any private alienation of 
the property attached mill and void under section 240. 
Ibdka Charbra Babu V. Agra and Mastbrman’s 
Bank . . . . 1 B. L. B., S. N,, 20 

8. C. Indbo Chvitder Baboo «. Dunlop 

[IOW.B.,264 

Kvb Ahmad v, Altae Alt 

[I. Ii. B., 2 AIL, 68 

5 , - — - Service on aitor- 

nep*» clerk . — Service upon an attorney's clerk of an 
order directed to be served upon an attorney is not 
good service. Embitlall Saligbam v, Kidd 

[2 Hyde, U6 

0, — ...I ■■■■ Service on pleader, 

^Order under s. 185, Civil Procedure Code, 1859. 
— An order under section 165 of the Civil Procedure 
Code, requiring a party to a suit to attend and give 
evidence, iniglit bo served on such party's pleader 
and not necessarily personally. Shivbudbappa o. 
Kashinath Vishnu . . 0 Bom., A. C., 141 


7. — ■ Service of notice 

on pleader. — Service upon a respondent's pleader is 
good service upon himself, so far as notice of the 
appeal is concerned. ISHUE Dutt Mundul v. Shib 
Pebbhad Thakoob • . . 16 VST. B., 290 

S, — Service in foreign territory. 

•^Service of notice of appeal.-^ Civil Procedure 
Cede, 1859, e. 60.— Where a respondent resides in 
-t.e,, out of British territory, — the 


SERVICE OF FBOCESS.— Service in for- 
eign territory— 

summons or notice of appeal should be forwarded to 
him by post, under a registered cover ; and if he does 
not appear, a verified statement should be put in 
to show that he is at present or has recently been 
residing there. Sonatun Bukbhbb v. Gopal 
Chundeb Shamunto , . . 16 W. B., 31 

9 . Freeh notice. Application for. 

-^Failure for long time to serve notice of appeal . — 
Sufficiency of service . — Wliere an appellant failed 
for twelve months to serve notice of appeal upon 
his respondent, the Court refused to allow him the 
opportunity to have* a fresh summons issued and 
served. Where the party serving a notice of appeal 
finds the respondent absent from home, and is told 
where he is, and yet affixes the notice to the door of 
his house, such service is void and of no effect. 
Doolbb Chund V. Nibban Singh 

[20 W. R., 62 

10. — Inability to trace party for 
purpose of service. — Service of notice of ap- 
peal.— Civil Procedure Code, 1859, s. 57.— Where 
an ap[)enantto the High Court was unable to serve 
notice on the plaintiff (respondent), because of in- 
ability to trace the plaintiff in the place given as his 
place of residence, w’hen he (plaintiff) commenced the 
suit and sent in his petition of appeal to the Zillah 
Court, — Held that the case might be dealt with in 
analogy to the procedure in respect to summons 
under section 57 of the Code of Civil Procedure. 
Bbdhoo Koolaneb V. Bonomaleb Gubain 

[11 W. R., 490 

11. Proof of service.— of 

service of notice.— return of service of notice 
with tho name of the olficcr who effectetl the service 
on the back of it is primd facie evidence of tho service 
of the notice. Loot? Ali v. Aboo Bibbb 

[16 W. B., 203 
Mookoondonath Bhadoobt V. SifiB Chundbr 
Bhadooby . . . 19W. B., 102 


SERVICE OF SUMMONS. 

See Witness— Criminal Cases — Sum- 
moning Witnesses , 6 Bom., Cr., 20 
[3 Mad., Ap., 6 
0 Mad., Ap., 29 


■ Fine for avoiding— 

See Witness— Civil Cases — Abscond- 
ing Witnesses. 


[1 B. L. R., A. C., 186 


Time allowed for- 
See ^ Small Cause Court, Presidency 
1 OWNS— Practice and Procedure. 

[9 B. I,. B., 256 


on wrong person. 

See Costs— Special Cases— Service or 
Summons Br mistake. 

[1. L. R., 4 Bom., 619 
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SERVICE OP SUMMONS~-co«/iW. 

Proof of service. — Presumption^ 

— Objection taken on appeal.-— 1:^0 legfal decree can 
lie passed ex parte without a Court being SHtisfied of 
the due service of the summons. From the mere 
fact of the plaintiff obtaining an ex parte decree, it 
is not to be presumed that the service of summons 
was proved. To satisfy a Court of Appeal if the ob- 
jection is raised, there must be proof that the service 
of summons was actually made. Ham Lochiin Sooe 
V. Nittxa KAiiLBE Debia . . 12 W. R., 211 

2. — Onus prohandi . — 

Civil Procedure Code^ 1859, s. Under Act 

VIII of 1859, section 119, the onus of proving non- 
service of summons was on the party claiming the 
benefit of that section. Tobab Ali v. Chooeamun 
tiiNGH Chowdhby . . .24 W. R., 202 

3 . Omission to serve summons. 

— Appearance of defendant. — Where a summons has 
not been issued to a defendant, the defect is cured 
by his appearance. Khalut Chundeh Ghosr v. 
Saeoda Soondeet Dossbe . Bourke, O. C., 244 

4. Mode of service.— XIX 

of 1853, s. Suit under. — Personal service. — 'fo 
maintain an action under Act XIX of 1853, section 
26, it was necessary tliat the summons to attend 
should have been personally delivered. IlHFNPrT 
iSiEGH V. Peem Bibee . . .24 W. B., 72 

5. ■ ' Substituted ser- 

vice . — Civil Procedure Code, 1859, s. 57. — Applica- 
tion to set aside ex parte decree. — Substituted ser- 
vice if duly effected under the provisions of the law, 
is as valid as personal service j and tlierefore, where 
substituted service had been effected under section 57 
of Act V^lll of 1859, an judgment would not 

be set aside on an allegation of no notice, aud of 
good defence on tbe merits. Kiss UK Chubu v. 
BhOOBUKEBBUB CuiTNDEB 

[Bourke, O. C., 25 : Cor., 151 

3, Practice. — Setting 

aside ex parte decree. — Civil Procedure Code, 1877, 
ss. 82, 84. — Where substituted service of the sum- 
mons is ordered under section 82 of the Civil Proce- 
dure Code (Act X of 1877), a sufficient time ought, 
under section 84, to be given for notice of the fact to 
reach tbe defendant, wherever he may be ; and, if an 
ex parte decree be obtained by tbe plaintiff, the 
Court, on being satisfied that the time fixed was in- 
sufBcient, will set aside the decree. Ally Hebanee 
V- Hrj>£E Hooseik . 1. Xi. B., 2 Bom., 449 

7. — Procedure in case 

of non-service.— •'Every sumiuons not actually served 
on a defendant or respondent or bis recognised sgent 
must be stuck up on the house in which the defend- 
ant or respondent is dwelling. If the defendant or 
respondent cannot be found, the summons should be 
returned to the Court and an order obtained from 
the Court as to the mode of service. Gopaul Dobs 
c. Gbsedhaebb Doss . , .6 W. B., 13 

8. — Affixing copy of 

summons lodoor of defendant' s residence.— ** hutll- 


SERVICE OP SI7HMOBra--Mode of 

vice — continued. 

ingP — Service of a copy of the summons on the door 
of the house in which the defendant is dwelling is 
one of the modes of service provided in lieu of per- 
sonal service, hut it is necessary that the defeumtnt 
should be residing in the house in such a muimer as 
to make it probable that knowledge of the service of 
the summons will reach him. There may l>e a dwell- 
ing sufticient to give jurisdictiou, and yet not the 
kind of dwelling necessary to make a good service* 
Anantha Nabayaea V. Pebiyana Konk 

[5 Mad., 101 

It should be shown be was dwelling in the house 
and that be could mjt aifter diligent search be found, 
Khubbeeijn Lail V . Chutteedhaeee Lalii 

[21 W. R., 242 

9 ^ ■ ■ — ; ■■■ " ■ Service on rail- 

wag company. — For the purposes of summons, a 
railway comjmny must be deemed to dwell at its 
principal office. IlAJNLOif v. India Beanch Rail- 
way Company . • . .1 Hyde, 197 

10, "M - — — , Service in foreign 

territory. — Act VI II of 1859, ss, 60 and 66.— A. 
Buminoiis cannot bo sent by post to any place to 
which letters are not registered by a post office. A 
special bailiff cannot bo sent to serve civil process 
in a foreign territory. Kasim Ajim Duplay o. 
Kabim Mohammed Babuoha 

[2 B. li. R., A. a, 59 

S. C. Cassim Azim Dooplay v, Cassim Ma homed 
Baboocha , . • .low, B,, 840 

11 , — — — ! Affixing sum- 

mons to place of business. — Civil Procedure Code, 
1859, 8. 55. — Q^ucere, — Whether tbe affixing of a sum- 
mons to tbe outer door of the place of business of a 
defendant was good service upon him under section 66 
of the Code of Civil Procedure. Chanbasappa BIB* 
Sanoapp?. V . Main ABA bin Mahadbhet 

[7 Bom., A, O., 188 

12, Civil Procedure 

Code, 1877, s. 37, cl. (a).— yon-resident.— Pecogwised 
agent. — The terra “non-resident” in section 87, 
clause (a), of the Code of Civil Procedure (Act X of 
1877), covers every absence which may reasonabW be 
supposed to have been within the contemplation of the 
Legislature in using that term : thus, where a Mar- 
wadi had resided for forty years at Pen, and bad also 
a place of business there, but who bad gone to his 
native country to get his sisters married, and had 
been absent upwards of four months, it was held 
that bo was “ non-resident ” within the local limits of 
the jurisdiction of the Pen Court, and that a person 
holding a general power of attorney from him was a 
recognised agent within the m«>aning of the section. 
Bamchandea Sakhaeam «. Kbbhat Duegajx 

rxii.R„eBom„100 

18 , .. — I " ■ — Service on agent. 

—Suit to obtain relief respecting immoveable proper* 
ty. — Civil procedure Code {Act XIV of 1862). s. 
16 and s. 77.— hx a salt for foreclosure or sale of im- 
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raSBVICSS OF 8UMHOKa--Mode of ser* 

vice — continued, 

moveable property, it ap})eared that the mortgagee had , 
conveyed the mortgaged premlaes to trugtees. The 
summon* to one of the trustees was personally served 
upon his duly constituted agent, who was at the time 
of service in charge of the mortgaged premises. Held 
that the seiwice was Muihcient, the suit being one to 
obtain “ relief respecting immoveable projKirty ** with- 
in the meaning of section 16 of Act XIV of 1882. 
Michakl o. Ambbna Bibi 

[!• Ii. B., 8 Calc., 738 : 18 C. L. B., 101 

14. r- Service of sum- 

mone on a^eni, — Principal and agent. — Civil Proce^ 
dure Code (Act X of 1877,)ae. 76 and 87^ cl. (a). — Car^ 
tying on buHness . — To satisfy the conditions of section 
76 of the Civil Procedure Code (Act X of 1877) as to 
service of summous on an, agent, there must be a per- 
son residing without the local jurisdiction but car- 
rying on Imsiness or work within those limits by a 
manager or agent, and sued on account of such work, 
-~-that is, bttsinesH either actually itself ^»rried on by 
the agent or manager, or forming part of the business 
in the sense of a connected course of transactions to 
the mahagemont of which he has been duly appointed. 
Section 76 and section 37, clause (c), are to be con- 
strued together, and are intended to carry out the 
scheme of relief which rests upon the idea that where 
an agent has been put forward substantially to take 
the place of his principal within a particular jurisdic- 
tion, he should take tlie place of such principal (at 
the option of any i>evson who has dealt with him) in 
any legal proceedings that may arise out of the busi- 
ness or work in wlut^h the agent has been virtually a 
local principal. The*maiiager or agent contemplated 
by the Code Is one who has an luitiative and inde- 
pendent discretion, albeit subject possibly to princi- 
ples and geneial orders prescrilMtd for his guidance. 
A mere servant employed to carry out orders or to 
execute a particular commission, or a factor or com- 
mon agent who is not identified with the firm for 
which he acts, is not such an agent. The firm of 
Q. iS. carried on business at Agra. It had no place of 
business in Bombay, but it employed O. as its agent 
In Bombay in certain dealings which it had with the 
plaintiff. The letters and telegrams of the firm to Q. 
were sent to the plaintiff’s place of business, or ad< 
dressed to G, as an individual not in the name of the 
firm. G. did not himself initiate any business or in any 
w^ stand between his employers’ firm and the plain- 
tiff. Held that G. was not the defendants’ manager 
or agent within the meaning of the Civil Procedure 
Code, section 76, and that in an action against the 
defendants, service of sjummons upon him w^as not doc 
service. G. in particular instances drew huudis on 
the firm of G. S. which that firm duly accepted and 
paid. Held that he might reasonably be deemed 
thrlr agent or maiitiger for this particular kind of 
business, if for no other, and service on him might 
probably suffice in the case of a plaintiff suing on 
hundi transactions as with the firm through him, 
Siirvice unduly made under section 76 does not become 
effectual by reason of tbe fact of service being sub- 
sequently notified to the parties really interested as 
deitndants. Smble , — Service duly effected under 


8BBV1CB OF 6UHMONS.-Mod6 of Bor- 
vice --continued. 

section 76 is effectual without reference to the cir* 
cnmstaiice of its being or not being communicated to 
the real defendants. Gokvldas v. Gakbshlal 

[Z.Ii.B.,4Bom.,416 

15 ^ Agent to whom 

ship is consigned. — Matters connected with ship . — 
Service of a summons on an agent to whom a ship 
is consigned is good service on the owner in respect 
of matters connected with such ship. Kajabai£ 
Govindbau V. Bbowk . 7 Bom., O. C,, 87 

16, — ■ Citil Procedure 

CodCt 1869 1 s. 17. — Uecognised agent.— Carrying 
on business in name of principal. — Ship's agents , — 
Messrs. R. 8. ^ Co., European merchtints, carrying 
on business in Bombay, received a letter from the 
owner of the ship Rialto by which Messrs. R. S. 
^ Co. were constituted agents to obtain freight for 
the Rialto on a voyage from Bombay to Liverpool, 
the ship being placed in their hands for that purpose. 
Acting on this letter Messrs. R. 8. ^ Co. obtained 
freight for the Rialto, signing the shipping orders 
in their own name as agents for the master of the 
Rialto. Messrs. R. 8. 4* Co, held no other authority 
from the owner of the Rialto than that contained 
in the above letter. Held that Messrs. R. 8, 4^ Co, 
did not carry on business for, and in the name of, the 
owner of the Rialto, and were not, therefore, his 
recognised agents within the meaning of sections 
17, clause 2, of the Code of Civil Procedure, to accept 
service of a summons on his behalf in respect of a 
cause of action that arose out of the loading of the 
Rialto. Whether, in order to constitute a recog- 
nised agent within the meaning of the above section, 
the business carried on by him must be continuous, 
and not an occasional or desultory business. Qumre, 
Semhle, — A Bombay firm simply employed by the 
owners of a ship visiting Bombay to procure freight 
for her for a particular voyage caunot, under ordinary 
circumstances, be regarded as carrying ou business 
in the name of the owners of such ship. Katavsi 
Pakoham V. Baundbrs « 8 Bom., O. C., 168 

17, - Civil Procedure 

Code, 1869, s. 49. — Agent. — Persons merely looking 
after the affairs of a defendant are not agents on 
whom service of summons wdll be sufficient under 
section 49, Act VllI of 1859. Ram Sookjdu&bb 
Dassu v, Subuj Sooboubee Dsbia 

[17 W. B., 88 

18, Serviee on co- 

partner for partner.— -Service of a summons intended 
for one partner upon another partner of the same 
firm is not a sufiScient service. Partners are not the 
recognised agents of each other within the meaning 
of clause 2, section 17, Act VIII of 1869. LuOH- 
MEPVT DoaABB V. SiSNABAIN MUEDLB 

[1 Hyde, 07 

18. — ' ' Service on part- 

ner far co-partner.— Agent.---Act VIII of 1859, s. 
17 y cl, 2 , — Service of summons on one partner for his 
co-|)artucr is a good service, Luchmeput 
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SERVICE OF 8UMMON8.-Mode of ser- 
vice — continued, 

V. Sihnarain Mundle (1 Hyde, 9?) dissented from. 
Ramohandsa Boss t>. Sssa^ 

{]7 E« L. Ray 88 

20. Service on 

partner for co-partner, — Service of summons on one 
partner for liis co-partner is not sufficient 8CJ*vicc un- 
less tlie service is effected at tlie place where the 
partnership business is carried on. Kubtoou Moxl 
0. JOKBBBAM . • . 11 B. Ii. R., Ap.9 26 

21. Brothers living 

in the same house, — Where an ex parte decree had 
been ^iven a^^ainst three broth ers^ and it was shown 
that there had been only one summons, and that the 
serving officer had merely posted the summons on 
the door of one of them without attempting to serve it 
personally on him, — Meld that the notice had not 
been properly served even on the one brother, still 
less on the two others ; and that the defendants wore 
entitled to have the spit restored on their application. 
Shiboo Uoy V, K ASHES Hot . 26 W. R., 394 

22. — Substituted ser- 

vice. — House.^Mwelling ‘house. — A mofussil ‘Judge 
stated, in his return to the Sheriff of Calcutta, that 
substituted service had been effected by fixing a copy 
of the summons to the “ house ** of the defendant. 
Meld that the return was insufficient, and that the 
word “ dwelling-house'* must be expressly mentioned. 
livpHoo Baboo v, Lambobab Mulliok 

[1 Hyde, 132 

23. — -■■■■ Issue of summons, 

— Summons transmitted to local Court for service,-^ 
Betum of local Court when sufficient evidence of ser- 
vice. — Form of return to he made by Civil Court , — 
Where the service of summons has been effected on a 
defendant hy affixing a copy of the summons on the 
door of his dwelling-house, the Court must decide 
whether the summons has Iwen duly served hy such 
affixing or not, and, if it decides in the negative, a new 
summons must be issued, or substituted service 
directed. Before the Court can decide in favour of 
the sufficiency of this mode of service, it must be 
satisfied that the defendant is keeping out of the 
way for the purpose of avoiding service. Where a 
summons has been transmitted by one Court to 
another for service by the latter, the transmitting 
Court is not bound, in every case, to satisfy itself that 
the law as to service has been strictly followed. The 
presumption in favour of the proceedings of a Court 
of Justice is that everything has been duly perform- 
ed, and if the return made hy the Court serving the 
summons states that the summons has been duly 
effected, that presumption must prevail, unless the 
return discloses some patent irregularity or clear 
divergence from the law. As a rule, on a return from 
a competent Court that summons has been duly 
effected, it may be presumed that either personal ser- 
vice has been effected, or substituted service under 
section 82, or under sections 80 and 82 combined, of 
the Civil Procedure Code (XLV of 1882). As proof 
of due service of summons, a return from the Court 
of Small, Causes at K. was relied ujion in the High 


SERVICE OF 8UMMORr8.-Mode of 
irioe— 

Court. The return was in the following words : 
** Bead bailiff’s endorsement on the back of the pro* 
cess, stating that the summons has been affixed to the 
defendant’s house on the 22nd Bticember 1884, at 
9 A.M.; and proof of the same having been duly 
taken by me, it is ordered that the summons be 
returned.” Meld that there was no sufficient service. 
The return itself proved the insufficiency. There was 
no statement, under the hand of the Judge, tliat the 
summons had been duly effected, and it did not 
appear that anything had been done Iw'yond fixing 
the summons on the defendant's door. That affixing 
was not sanctioned after inquiry by the local Court, 
as required by section 82. All that appeared to have 
been done was the »>ffixing prescribed by section 80, 
which was insufficient until confirmed under section 
82. Beg, v. Tnhaya, I. L, B,t 1 Bom,, 224. NusuB 
Mahomed v , Kaebai . I. L. B., 10 Bom., 202 

24. Sufficiency of service.— 

dence of service. — Substituted serv ice. — Evidence of 
serving peon. — The evidence of the serving peon, that 
ho endeavoured to servo the summons on the defend- 
ants, and that not being able to serve tlmin personally, 
he affixed a copy of the summons on the outer door 
of their dwelling-house, if believed by the Judge, is 
peiffectly legal evidence of the fact that these 
defendants were served. Kamooomab Sinoh v , 
Kamboonditb Singh . . .17 W. B., 362 

26. Mvidence of ser- 

vice* — Peon*8 return of service,--^k Collectorate 
peon's return of service is not admissible as legal 
evidence. Moinoollah v , Golvoe Monee Chow- 
DBAiN 16W. R.,270 

26. Miliiarg officer, 

— Service of summons on a military officer was effect- 
ed by transmitting a copy by i)ost to the commanding 
officer at Secundral>ad, where the defendant was sta- 
tioned, and it was returned with the defendant's ac- 
knowledgment endorsed on it, and with a certificate 
that it h^ been duly served, but there was no affidavit 
of service t service was held to be sufficiently proved. 
Habeibon V . Hope • 11 B. Ii. R., Ap., 48 

27. Betarn by Mazir, 

— Proof of service of notice. — A return by the Nazir 
to the effect that the peon swears that a notice has 
been served is insufficient in law to prove the service 
without the dejxjsition on oath of the serving peon^ 
taken before a competent authority. Raj KiSHOfiV 
Dbtt V , Bydonath Shaha . 12 W« R., 365 

28. " ' — Naxir's report, 

— A Nazir's report of service of summons or of issue 
of proclamation is not legal evidence on which to 
punish a witness failing to attend a Court of Justice 
when duly summoned. In the mattee ov the 

PETITION OF NiLBANT BhUTTACHABJEE 

[ W. R., 1864, Mia., 9 

Okhoy Chundeb Dtttt v , Ebskihe 

[3W.R.,MiB.,U 

Sbbenaxh Thaxooe V , Watson 

[4 W. R., Mia., 4 
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8BBVICE OF BUMMOm^MSufficienoy of 

oervioe — continued, 

JfcAM SooiTDirB Chuokbbbutty V. Kalek Kombl 
Dutt . . . 6 W. B., Act 92 

KoowBtTEf Lail u. Noob Ali , 10 W, B., 3 

See Meah Khan r. Kaeain Chundee Chow- , 
DHEE .... 18W. B., 197 

29 , Discretion to issue second 

BUnmons. — Absence of return to first summons. — 
When tliere is no return of eervice to a BumraouB, the 
law givcB a Court full dUcretion either to isBUO a 
second Bummons or to take or not take stronger 
measures. It is not imperative on one Court to take 
measures to expedite the service in another Court, 
but it is the business of the party interested to move 
the Court to do what is necessary. Dowlut Mtin- 
DTTE V. Omeao Singh Uana . 14 W, B., 886 

30, Irregfular service.— Grownrf 

for objecting to decree.^ Joint promissory note* — An 
irregular service of summons on two out of three 
defendants to an action brought on a joint promissory 
note, docs not give the third defendant, who has 
been properly served, ground for ol)jecting to a decree 
which has been passed against him under Act V of 
1866. Ewing n. Gobai Das Ghose 

[2 B. Ii. B., Ap., 7 

31, — - — ■ ' Defendant resi- 

dent in another district,--^ Act X of 1859, ss. 47 y 56^ 
—In a suit for rent under Act X of 1809, service of 
summons on a defendant, whose abode is in another 
district, by a peon from the Court of the Collector of 
the district in which the suit is brought, instead 
of through the Collector of tlie district in which the 
defendant resides, as riHjuircd l)y section 47 of the 
Act, is not such nn irregularity as vitiates the whole 
proceedings and renders the decree, and a sale in exe- 
cution thereof, void. Per Jackson, J. — The words 
in section 56, “ upon proof that tlie suinraous or pro- 
clamation has been duly served according to the pro- 
visions of this Act,** refer to the mode in which a 
summons is to be served, and not to the agency by 
which it is to be served. Mackintosh v. Kallt 
Doss Mullick . 11 B. Is. B., 1 : 19 W. B., 284 

82. - Service on wrong 

person. — Erroneous description of defendant in 
plaint. — Dismissal of In a suit brought by 

the plaintiils against^., the summons was by mis- 
take served upon B,, who thereupon filed a written 
Statement denying bis liability and alleging that be 
was erroneously described in the title to the plaint. 
On the 4 lay of the hearing of the case the plnintifiFs* 
agent saw A. for the first tims, and ascertained that 
he was not the real defendant in the suit. Held 
that the ease having come on for hearing, and there 
being nothing to show that the plaintiffs had been in 
any way deceived by P., the proper order to be made 
was for the dismisKal of the suit. London, Bohbat, 
AND Mkditeeeankan Bank, V. Mauohbd Ibeahim 
I. L. B., 4 Bom., 619 

SBBVICE UNDER EAST INDIA COM- 
FANY. 

See Domicile . 1. L. B., 4 Calc., 106 


SERVICE TENURE. 

See Cases hnbee Ghatwali TENVEif. 

See Ghant— C oNSTBucTioN OP Geants. 

[I. Ii. B., 9 Bom., 561 

See Limitation Act, 1877, akt. 130 (1871, 
AET. 130) . I. Ii. B., 1 BodJi., 666 

See Right op Occhpanct— A cQirisiTioN 
OP Right— Subject of Acquisition. 

[I. L. B., 4 Calc,, 67 

See Road Cess Act (BbnoaIi Act X 
OF 1871), s. 3 . 7 C. K B., 873 

L Creation of service tenure.— 

Zong possession, — Presumption . — Chakeran lands . — 
Chowkidari duties. — Onus pro handi. — Long posses- 
sion of lands as chowkidari chakeran affords ground 
for the presumption that the lands were set apart as 
such at the decennial settlement. The onus of proof 
that the lands were the private lands of the zemindar, 
not set apart at the decennial settlement as chowki- 
dari chakeran, is on the zemin^p-r. Mooktakebhee 
DkBIA CHOWDHEAIN «. COLLBCTOE OP M00E8HB1>- 
ABAD 4W. R., SO 

Performance of services.- 

Nature of grant, — A grant to a man and his heirs on 
condition of performing service does not in general 
mean that the service is to be personally performed 
by the grantee or bis heirs, but that the grantee is to 
be responsible for its performance. Shib Laitj 
Singh v, Moobad Khan . • 9 W. B,, 126 

3 , Deshmukh, Services of.— 

Hereditary offices, — Bom, Act XI of 1843, s. 2 , — 
By section 3 of Act XI of 1843 hereditary officera 
are bound to “render the usual services of their 
respective offices, as far as the same may be required 
by the Collector or other officer under whose control 
thoy may be placed by usage or the orders of Govern- 
ment.** SemblCy — ^That the “usual services’* of a 
deshmukh consist in making himself thoroughly 
acquainted with all circumstances affecting the land 
revenue in his district, and in communicating such 
information to the mnudatdar or mohalkari ; and 
that the deshmukh is hound to perform or get *pcr- 
formed so much writing business as is necessary for 
the above purposes, aud no more. But if by reason 
of the sulMlivision of his talooks bis duties in that 
re8]iect arc increased, be is bound either personally to 
}>erform such increased duties or to provide a kar- 
kun or karkuns to perform them for him. Rangoba 
NaIK V, COLLBCXOE OF UaTNAGIBI 

[8 Bom., A. C., 107 

4 , Right of female to inherit 

service tenure. — I’he law in the Bombay Presi- 
dency recognises the right of females to hold majum- 
dari w'atans, males being appointed by them to per- 
form the service. Goveknmbnt op Bombay v. 
Damodhae Paemanandas . 5 Bom., A, C., 202 

5, — Hereditary Offices 

Act, Bombay (Act XI of 1S43). — Bight of females 
to inherit. — Since the passing of Act XI of 1843 a 
female can inherit a majumdari watan. Ihe Col- 
lector can assign the whole proceeds of a watan to 
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SERVICE TENURE.-Riglit of female to 

inherit service t/emx£e---continued, 

the officiating person, who is entitled to retain such 
proceeds as his remuneration. Bai Subaj o. Gov- 
EE^^fMBNT OF BoMBAT. BaPVBHAI KhUSHALDAS I). 

Bai Suea j . . .8 Bom., A. O., 83 

Right to officiate in propor- 
tion to shares held in watan. — Discretion of 
Collector, — Act XI of 1843, — The plaintiff had two 
shares, and the defendant one, in a patilki watan. 
In an action brought by the plaintiff to establish his 
right to officiate twice as often as the defendant, — 
Held that the plaintiff was not necessarily entitled 
to such right, though the fact of his holding two 
shares in the watan might be a reason for the Col- 
lector to exercise his discretion under Act XI of 1843 
(when it was in force) in favour of the plaintiff by 
assigning to him a longer period of management 
than to the defendant, in the event of the two sharers 
not agreeing as to the person to officiate. Bhavani 
Sabashiy o. Bhavani Manaji . 12 Bom., 232 

7. ■ ■ Appointment of deputy.— 

Power of holder of tenure, — The holder of an here- 
ditary office, such as a deshpande watan, cannot create 
an hereditary deputy. The appointment of a deputy 
made by a particular incumbent cannot extend be- 
yond the life of such incumbent. llAVJi Raghit- 
KATH 0. Mahabkveav VisHVANATH . 2 Bom., 237 

. 8. Death of grantee without 

heirs. — Custom, — Reversion of jaghir to grantor. 
— Where the custom of the country was found to be 
that on the death of a service tenure-holder without 
lieirs his jaghir reverted to the grantor, the right of 
the grantor to the land on the death of the grantee 
without heirs was recognised. IIamessoenath 
Singh v. Htjeo Lal Singh . . 6 W. R., 87 

9. Abandonment of tenure. — 

Mokurrnridar abandoning tenure . — Forfeiture of 
fropertg for rebellion. — A mokurraridar having fled 
and abandoned his tenure appertaining to a rebeFs 
estate which was conffscated by Government, was 
held not entitled to recover the tenure on the ground 
that the mokiirrari was not an absolute tenure, but 
one on condition of service to be rendered to the 
former proprietor wdiose estate had been confiscated 
for rebellion. Nepal Singh p. Kam Soeun Singh 

[ W. B., 1864, 6 

10. — Alienation by holder.— Cro- 

trigam, — Power of holder to alienate. — Each holder 
of a crotriyam conferred for lives can only alienate 
his own life- interest. SuNDAEAMUBTi Mfdali ». 
Vallinayaeki Amhal . . . 1 Mad., 465 

See ViflSAPPA V, Eamajogi . 2 Mad., 341 

11. — Interest of one of 

coparceners in service tenure. — Nature of interest . — 
Act XI of 1843. — Held that the interest enjoyed by 
QUO of a body of coparceners in possession of land 
attached by way of CMnolumeijt to an hereditary office 
cannot be be<iuoathed to one or more of the other 
coparceners, as the estate held by each sharer is 
only a life-interest, subject to the right of the Col* 
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lector, under Act XI of 1843, to assign a 86 remu- 
neration from the rent and profits for the mainte- 
nance of the person appointed to conduct the duties 
of the office. Buimappa v, Maeiappa 

[3 Bom., A. C., 12B 

12, — Adverse posses* 

sion against one holder how far a bar against a 
succeeding holder.’-^ Judgment against one holder 
how far res judicata against succeeding holder,’^ 
AUenahilitg of lands when services are abolished,-— - 
Bom. Act 11 of 186,^. — Bom. Act VII of 1863.—* 
Meld (/) that, in the absence of fraud and col- 
lusion, adverse possession for twelve years during 
the life*timo of one holder of service vaian lands is 
a bar to succeeding holders. {Ss) In the absence of 
fraud and collusion, judgment against one holder of 
service vatan lands is res judicata as regards a suc- 
ceeding holder. (3) Such lands become alienable 
when the services are abolished, except in cases where 
there is a concurrent family custom operating similarly 
to keep the vatan estate together. Such a custom 
may continue and may singly bind the hands of tho 
successive holders of the property after tho fonner 
restriction has failed or been removed. The abolition 
of the public duty does not alter tho nature of tho 
estate. If the family ctisiom forbids alionatiou beyond 
the life-time of the alienor, the custom will operate 
equally after the patrimony has ceased to be a vatan, 
as before. Where, however, such a concurrent custom 
does not affect an estate, then when it is freed from 
its connection with the public office the reason arising 
from that connection for the preservation of tho es- 
tate necessarily fails, and the lauds become subject to 
the ordinary law of descent and disposal. Per Wkbt, 
J. — (1) Lands with respect to which a summary settle- 
ment under Bombay Acts II and VI 1 of 1803 has been 
effected, arc wholly exem])t from official obligation. 
(2) Where service lands, or what were deemed service 
lands, have been aliened, and at a later period the 
service has been disclaimed or abolished, this subse- 
quent abolition or discharge rond(?rs the title of tho 
alienee in possession uiidisputable by the alienor^s 
heirs, assuming that there is no special family cus- 
tom operating apart from the law which preserves 
I service lands for tho intended uses. The 

of course, subject to the terms on which family 
property can usually be alienated. BabhABaX v. 
Anantbav Bhagvant Debhpanbb 

[I. li. R., 9 Bom., 198 

SscVasanji Haeibhai 9. Lallb Akhu 

[I. Ii. R., 9 Bom., 285 

Liability to sale 

in execution of decree, — Police jaghir. — Public ser^ 
vices.— k service tenure can be sold in execution of a 
decree for arrears of its own rent, providedHhat the 
service due from the holder be of a private kind, and 
personal to the plaintiff, but not where the service is 
of a public kind, as in the ease of a police jaghir. 
Nilhoneb Singh Deo v, Kasheb Mahtoon 

[25 W. B., 208 

- Cessation of services. — Land 
held on quit^renL , — Waiver of 
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Xi^p^e of ie$mre.^hM an ordinary rule, if land is 
given on a quit«rent, or no rent at all, in consider- 
ation of service to be performed, i^e tenure would 
lapse when those services ceased. Queere ^ — ^When no 
service has been required or performed for a long 
series of years, and the tenure has been allowed to be 
held at a quit-rent, or no rent at all, whether there has 
not been such a waiver of service as puts it out of the 
power of the grantor to resume the tenure, simply on 
the Aground that he has now no need of the service 
for which the tenure was originally created ? QuiBre, 
— Whether when land is given at a quit-rent, oii con- 
dition that the grantee sliall aid the grantor in re- 
pelling the attacks of liis enemies or for any other 
particular puqiose, while the grantee is willing to 
render those services, the grantor can put an end to 
the contract by saying that he has no emmnes to re- 
pel, and therefore no need of the grantoc^s further 
services? Kilmonbv Smau 1 >bo c.Shbo Tkwauv 
[W. R., 1864, 824 

15, Impartible watan. 

*— A cessation (even though sanctioned by the Gov- 
ernment) of the pcrfonnaucc of the duties attached 
to an impartible watan docs not alter the nature of, 
the estate and make it partible, Savitriava «. 
Akandbat . . • .12 Bom., 224 

15 , Impartible watan^ 

~-^lJm*ontinuanoe of services, — Discontinuance of 
services attached to an impartible watan does not 
alter the nature of the estate and make it jiartihle. 
liAMBAO TbIMBAK S. YbBHVANTBAO MADHAVBAO 

[I. Ii. R., 10 Bom., 327 

17. Commutation of 

eervioes, — Desaigiri allowance . — Uight to hold as 
personal gratuiig. — Aminsukhdi. — Suit to establish 
right to amin sukhdi, — The parties, who were desais 
of M ahudba, in addition to their “ desaigiri” allowance 
enjoyed an allowance called " amin sukhdi.” In 1847 
the pbiintif sued the defendant’s father and the Col- 
lector of Kaira for a share of the allowance ; but as the 
whole of it had been reserved by the Collector to the 
defendant’s father as the otftciatiug desai, the suit was 
rejected under Act XI of 1848, In 1866 an arrange; 
ment was come to, under which a sum of tt40-2-0 was 
to be annually available over and above tho remu- 
neration of the officiator. On the 9th of July 1867 
the defendant received this sum for the first time. 
In 1878 a new arrangement was effected under w hich 
the service was abolished, tlie Government resuming 
half of the allowance, and giving up tho other half 
freed from service unconditionally to the desais. On 
Uie 4th of October 1878 tho plaintiff brought this 
suit to establish his right to a sliarc of the moiety of 
the auiim sukhdi allowance given to the desais by the 
Government, and to recover his share of the amoiuit 
receiveil by the defendant. The defendant contended 
that the allowance was impartible and in the nature 
of a personal gratuity exclusively enjoyable by him- 
i^f. Held that independently of its origin and the 
light in which it was regarded by the Government 
and the parties, the amin sukhdi allowance having 
been actually included in and dealt with as part of 
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the desaigiri watan, and a moiety of it having behn 
subsequently freed from the obligation of service, the 
desai who happened to officiate at the time the^ al- 
lowance was freed from service had no right to hold 
the moiety exclusively as a personal allowance to 
himself. Manbelal Avbatlal v. Shivlal HHoai- 
LAL . . • . L li. R.» 8 Bom., 426 

18. Long possession, 

— Liability for rent. — The mere fact of a long prior 
possession or a service tenure on no rent at all gives 
the holder no exemption from the payment of rent 
when the service is no longer required or performed. 
Chusdeb Nath Rot v, Bhrbm Sibdab 

[W, R., 1864, Act X, 87 

19. Commutation of 

services for rent. — Where the original donee of a 
service tenure ceases to do any sei^vicc and pays in 
Heu a rent which his descendants continue to pay, 
the condition of the tenure becomes alt(3rod from 
service to rent. Mahbndba Singh v. Jokha Singh 

[19 W. B., P. C., 211 

ao. Resumption of tenure.— 

Partition where service lands are all allotted to one 
co-sharer. joint proprietors of a talook assigned 
to the defendants a portion of land therein in con- 
sideration of chowkidari services rendered by him 
throughout the area of the talook. A butwara hav- 
ing been effected, the ifiaintiff obtained a fourth 
share within which fell the assigned land. Upon 
this the plaintiff sued tho defendant to take back 
three-fourths of^he service land on the ground that 
being a one-fourth shareholder ho ought not to pay 
more than a one-fourth share of the consideration for 
the services rendered. Held tliat as long as the 
defendant’s services were required and rendered, the 
plaintiff could not, in equity or justice, withdraw 
from the defendant that land which had been given 
him by all the sliareholders, wdien they were joint, 
as a consideration for those services. Beechook 
Pass AN o, Kullab Singh . . 20 W. R., 869 

21. ^ Bom. Aet VII of 

1863, 8. 2. — Jurisdiction of Civil Courts. — Resump- 
tion of service tenures. — Clause 4 of section 2 of 
Bombay Act VII of 1863 (an Act for the summary 
settlement of claims to exemption from the payment 
of Government land revenue) enacted that no suit or 
action Ixstween Goveniment and the holders of . , . 
any lands held for service in regard to the tenure 
of such lands should be entertained in any Coui*t of 
Civil Judicature. Held that the phrase “ lands held 
for service” meant lands declared by Government 
under section 32 {d) of the Act to be so held, though 
the plaintiff might deny that the lands in respect of 
which he sues w'ere service lands. The laying down 
of general rules by Government as to the resumption 
of service lands, under article 3, clause 3 of secrioo 2 
of tiie Act, was not a condition precedent to their 
protection from suits ahd actions in resj>ect of such 
lands. Pbbbcbhanxab Raghvnathji v. Govbbn- 
MBNT OB Bombay . 8 Bom^ A. C.,195 
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22. Bhootnear <«•- 

fifflt. —Bhoomears are bound to render certiun cue<- 
tomary eervices, but tbeir lands are not resumable. 
OOPALKATH TbWABXB 17. BaOOYAH ObAKOO 

[6 W. B., 187 

28. " ■ Bower qf Oovem* 

ment to resume majumdari watans, — Government 
has no power to resume majumdari watntia whore it 
dispenses with the services in respect of them, if the 
holders of such wataus are ready and willing to per- 
form such services. Uovbbbmbnt op Bombay e. 
Damodhab Pabmakandas . 5 Bom., A. C., 202 

24. Services dispensed 
with^^Right of zemindar to resume, — A zemindar 
has pmmd facte a right to resume lands of the ze- 
mindari granted subject to a quit-rent to* tenants 
upon condition of their rendering personal services 
when such sei’viccs are dispensed with. 8anmyA 8I 
lUzn t>. Zamibbab op 8aluk. Sabbiyabi Uazv v, 
Jaoabadha Nabayaba Rahachabi>ba Uazu. 
Pakib Razu V. Zamibuab of Salub. Pakib Razu 
V, Jagabadha Nabayaba Ramachabbba Razu 

[I. li. R., 7 Mad., 268 

25. Suit for enhance- 

ment of rent of. — Right to resume when services not 
required. — Rvidence.^R. sued S. to recover instal- 
ments of kist due on the ground that 6. held a 
village on service tenure (grant'd on condition of 
paying kist and performing service) ; that th<‘ services 
of S. >\ero not at present required, as the Court of 
Wards had assumed the management of the estate of 
R.', that the assessment had, accordingly, been 
increased ; and that defendant had declined to accept 
a lease at an enhanced rate and to execute a counter- 
I)art. denied that he held on service tenure, and 
set up a gift from one of the ancestors of R. Meld 
that, as S. failed to prove the alleged gift, and had 
not traversed R,*s allegation that ho was entitled to 
resume the grant when the services were not re- 
quired, and as it was proved that the kist had been 
enhanced on one occasion without objection from 
there was evidence to warrant the conclusion that 
the village was neither iuam nor granted in perpetu- 
ity buidened with a certain service, and that R, was 
entitled to the enhanced rate claimed. Sitabama- 
BAzu V. Jagabada Nabayaba Ramaoubbdieiabazu. 
PfinnA Baliyab Simhulu 

[I. I,.B.,8Mad., 807 

26. Grant of service 

tenure rent-free. — Assessment of rent hg settlement 
officer when service no longer required. — Rom. Act 
VI of 1862. — The talookdari settlement officer having 
assessed rent-free land, on the ground that it had 
been granted for service, and that service was no 
longer required, — Meld that this was uot a sufficient 
defence to an action by the holder of the land, it not 
being shown that by the terms of the grant (assum- 
ing that there had been a grant of an estate burden- 
ed with service) the estate wne determined by the 
remission of the service. Kbyal Kubeb v. Taloob- 
DABi Sbtxlbmbbt Oppicbb 

[1. li. B., 1 Bom., 686 


SERVIOB 
ure *--oofi<isited. 

27. — ; Chaherem Umds* 

•-^Chowkidari duties, — In a suit for the resumptioii 
of certain chakeran lands on the appellant’s talo^, 
Government contended that the lands were appro- 
priated to the maintenance of a chowkidar, and that 
the holder of these lands was liable to the perform- 
ance of none hut police or chow'kidari duties. The 
talookdar1(appellant) contended that the lands were 
gram surinjami lands not liable to the performanoe 
of any but personal services to him, and not legally 
appropriated for the performance of those services, 
but resumable by him. Meld by the Privy Council 
that the lands in question were to be oonsidored as 
ai)pro})riatod to the maintenance of a chowkidar in 
the talook ; that the right of appointing such officer 
belonged to the talookdar ; and that such officer w^as 
liable to the performance of such services to the 
talookdar as, by usage in the zomindari, obowkidars 
were accustomed to render to the zemindar. JoY- 
k'lBUBB MooKBBJEB V, COLLBOTOB OP KaST BuBD- 

WAN . 1 W. B., P. O., 26 : 10 Moore’s I. A., 16 

28. Resumption qf 

jagir, — Proof of personal sertnoes . — Grant ofsanad 
to gagirdar. — Where a saimd granted to the holder 
of a jagir was only a coutirmation by the Govern- 
ment and the Rajah of the tenure under w hieh iho 
jagir was held, and authorised the jaginiar to remain 
in possession and in the ]K»rf()rinanee of the services 
with his brothers, without describing the kind of 
service, — Meld by the Privy Council that the Rajah 
could not resume tin* land without proof that the ser- 
vices to he performed by the jagiidar were personal 
services only to the Rajah. Nilmobby Sibou Dko 
V, Govebbmbbt ... 18 W. B., 821 

8. C. in High Court . . .6 W, B., 121 

29. Forfeiture of tenure.-- Aliens 

ation without grantor* s consent . — In a suit to obtain 
khas possession of lands which were found to liave 
bc'en held of plaintiff and bis aiieeslors by defendants 
and their ancestors upon a service tenure, but which 
the grantees alienated to strangers, without any 
acquiescence on the part of the grantor, and then 
ceased to perform the services, it was held that the 
defendants had forfeited their right to hold the land 
at all. Ramoopal Chuckbbbutty v. Chghbbb- 
BATH 8bib . . . . 10 W. B., 286 

80. ■ " — Refusal to per* 

form services, — Ejectment.— A distinct refusal by a 
tenant to perform services incidental to his holding 
renders him liable to ejectment. HubbogobIBU 
Raha V. Baubvtbo Dby . 1. 1». B., 4 Calo., 67 

81. Tenure resumable 

at will of grantor.— Notice to surrender, — Where 
land held on service tenure is resumable at the will 
of the grantor, the holder cannot he ejected before a 
reasonable notice to surrender the land has been 
given. Laxbbmi V, Cubbbbt 

[1. I*. B., 8 Mad., 72 
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31S88ION8 CA8BS. 

See Cbiminal PBOCBDtiaB Cot>«, 1882, 88. 

486>438 . . 1. li. B., 1 All., 413 

[I. L. B., 4 Calc., 10 
7 C. Ii. B., 168 

I. L. B., 2 AIL, 670 
21 W. B.,41 

SBS8I0NS J0BOB. JXTBISDIOTIOlSr 

OF- 

See Bail • . I. !«. B., 1 AIL, 161 

[1 B. L, B., A. Cr., 7 
24 W. B., Cr., 7, 8 

See CA6B8 tFNDBB CRIMINAL PbOCEDURB 
Code, 1882, 88. 438, 438. 

See Cases under Bischabob of Ao- 

COSED. 

See Rhgistbation Act, 1877, s. 83 (18(>n. 

8. 85) . 0 B. I-. R., 692, 093, note 

See Sanction to rEosECOTioN — Poweb 
TO UBANT Sanction. 

[I. L. B., 2 Bom., 384 
I. Ii. R., 2 AIL, 206 

L Oifenoe under Bom. Beg. 

XVII of 1827, 8. 16. — Criminal Procedure Code^ 
0^09 , — All offcnco under section 1(J, Ke^^;ulution 
XVIJ of 1827. l*eing punishable by imprisonment for 
seven years, was triable exclusively by a Court of 
Session under the provisions of the schedule of the 
Code of Criminal Procedure. Amoudmeiit Act (VIll 
of 18G9). llBa. V, Ajam Bulla 

[8 Bom., Cr*» 115 

2. — — ■ Offence under Opium Begu- 

latlon. — Pom, Reg, XXI of 1827, s. 7 . — Criminal 
Procedure Code^ iSBl, es, 21 and 409 , — Although 
the offoet of scetioii 21 of the CckIo of Criminal 
Procedure, 18R1, was to give oxcUisivo original juris- 
diction to the Magistrate of the Bistriet in the trial 
of coses under section 7 of llegulotion XXI of 1827, 
for abetting the smuggling of opium, that section 21 
did not exclude the uj)peliftte jurisdiction vestc*d in 
the Court of ^Session by section 409 of the Code. 
Keg. V, Sadu Badabuai . . 9 Bom., 166 

3 ^ Offence under s. 26, Bailway 

Act XVIII of Order for fresh trial , — 

A railway watchman was charged before a Head 
Assistant Magistrate with an offence under section 
2d of Act XVIII of 1854v That charge was dis- 
missed, but the Sessions Judge ordered a fresh trial. 
Held that in so doing the Sessions Judge acted with> 
out jurisdiction. Anonymous . 6 Mad., Ap., 41 

4 , Offence under Begistratlon 

Act (XX of 1866), 0 . 96.— Jbetment of false per- 
sonaiion of witness before Registrar, — The Sessions 
Judge had jurisdiction to try a case of abetting false 
personation of a witness before a Registrar of Assur- 
ances. under section 95 of the Registration Act XX 
of 186d. Quern e. Sheooolsm Bas 

[6 B. L. B., P. B., 692 : 16 W, B., Cr., 68 

6, Order of Magistrate attach- 
ing land*^ Criiniiia^ Procedure Code, 1801, 319, 


SESSIONS JUDGE, JUBI8DIOTION OP. 
—Order of Magistrate attaching land— 

continued, 

— A Sessions Judge had no power to interfere with 
an order of a Magistrate attaching disputed land 
under section 319 of the Code of Criminal Proce- 
dure, 1861. Hubbonath Chowdby V. Rajbndbb 
Chundbb Roy . . .16 W. B., Cr., 1 

3 ^ — — Criminal Proce- 

dure Code, 1861, s. 319. — Appeal from Magistrate, 
— Held that a Sessions Judge had no jurisdiction to 
hear an appeal from the order of a Magistrate, under 
section 319, Chapter XXII of the Criminal Proce- 
dure Code, 1861, and that the object of the chapter 
was to prevent breaches of the peace likely to be oc- 
casioned and not the adjudication of title. In THE 
MATTER OF THE PETITION OF BUTT RaM MiSR 

[1 Agra, Or., 29 

7^ Appeals from sentences of 

Justice of the Peace acting under Act I of 
1869.— The Sessions Court 1ms jurisdiction to liear 
ap|>eal8 from the sentences of a Justice of the Peace 
acting under the Merchant Seamen’s Act (No. 1 of 
1859). In the matter of the petition of Evans 

[2 Mad., 473 

3 , Offence under Penal Code, 

8. 409, and under s. 29, Act V of 1861.-— 

Power of Sessions Judge after acquittal on former 
charge, — Where an accused was charged before the 
Ses8i{)iiB Judge under both section 409, Penal Code, 
and under the special law, section 29, Act V of 
1861, and was acquitted under the former section, ii 
w»as htdd that the Sessions .Judge could not convict 
under the latter law, as the Magistrate alone had 
jurisdiction to convict under that law. Queen v. 
Buoobun Sinoh. Lhoobun Singh o. Queen 

[9 W. R., Or., 36 

9 , Power of Sessions Judge to 

add charge and try it, — Addition of charge 
triable bg ang Magistrate . — Criminal Procedure 
Code, 1882, s. 28 . — Subject to the other provisions of 
the Criminal Procedure Code, section 28 gives power 
to the High Court and the Court of Sessions to try 
any offence under the Penal Code ; and the provision 
it contains as to the other Courts does not cut down 
or limit the jurisdiction of the High Couirt or the 
Court of Session. Three persons were jointly com- 
mitted for trial before the Court of Session, two of 
them Iniing charged with culpable homicide not 
amounting to murder of J. and the third with abet- 
ment of the offence. At the trial the Sessions Juffge 
added a charge against all the accused of causing 
hurt to C., and convicted them upon both the origi- 
nal charges and the added charge. The assault upon 
C, took place either at the same, time as or immedi- 
ately after the attack w^hich resulted in the death of 
J, — Held, that the Sessions Judge had power, under 
section 28 of the Code, to try the charge assuming 
that he had power to add it. Queen- Empbehs 
V. Khabga . . . I. Xi. B., 8 AIL, 665 

10, ^ — Criminal Proce- 

dure Code, 1872, s. 231, — Conviction on fresh charge 
in support of which there was uo eadenee before 
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8il68XONS JtJTDaS, JUHIBDICTION OF. 
Power of Sessions Judge to add charge 
and try it— 

Magistrate. — M. having been committed by a Magis- 
trate for trial by a Sessions Court on a charge* under 
section 202 of the Penal Code* of having intention- 
ally omitted to give information which he was legally 
bound to give resjwcting a murder, pleaded guilty, 
on his trial, to the charge on which he was commit- 
ted, Upon the application of the Public Prosecutor, 
the Sessions Judge* under protest on the part of the 
prisoner, added a charge, under sections 109 and 
201 of the Penal Code, of abetting C., a female co- 
prUouer charged with having assisted in burying 
the body of the murdered person, required Jt, to 
plead to the charge and, having tendered a pardon 
to, and examined C. as a witness, convicted and 
sentenced R. to two years* rigorous imprisonment. — 
Jleld that, as there was no evidence before the Ma- 
gistrate to support the charge against R. framed by 
the Sessions Judge, the action of the Judge was 
ultra vires and the conviction on the added charge 
illegal. — Held, also, that inasmuch as the Sessions 
Judge considered R. more culpable than C., the pro- 
per coursa would have been to have adjourned the 
trial, sent the record to the Magistrate, and suggest- 
ed au enquiry as to whether there was ground for a 
more serious charge against R. Semble, — The object 
of restricting a Sessions Court from taking cogni- 
sance of any offen<'c (except as provided in sections 
466, 472, 474 of the Criminal Procedure Code), 
unless the accused person has been committed by a 
Magistrate, is to secure to the prisoner a preliminary 
enquiry which aflFords him an opportunity of becom- 
ing actpiainU^d with the cireumstaiices of the offence 
imputed to him, and eualdc him ifo make his defence. 
Motiuakal Koyilagatha Kama Vauma Kaja v. 
Queen . . . 1. Ii. K., 8 Mad.* 351 

11. Trial without committal 

by Magistrate. — Witness sent up with condition- 
al pardon. — Criminal Procedure Code, 1861, ss, 359, 
439. — that a Sessions Judge acted irregularly 
in at once trying and convicting a person who had 
been granted a conditional pardon by the Magistrate, 
and who had been sent up to the Sessions Court as a 
witness for the Crown, Such a course was held to be 
a material irregularity under section 439 of the 
Code, and the Sessions Judge was directed to order 
the Magistrate to commit the accused to the Sessions 
for a fresh trial after hearing his defence and exa- 
mining his witnesses. Queen v. Kh’ko Dabs 

[19 W. B., Cr., 43 

12. ^ Order for re-trial on ai)- 

pea 1. —Crtfftma/ Procedure Code, 1872, s, 280, am- 
ended hy s. 28, Act XI of 1874.— It is competent to 
a Court of Session under section 280 of the Criminal 
Procedure Code as amended by section 28, Act X I of 
1874, to order a re-trial of a case which is before it 
on appeal. In the matteb op Shee Mahomed 

[2 O. L. B., 5U 

IS. Power to give judgment on 

evidence partly recorded by predecessor.— 

Criminal Procedure Code, 1872, s. 328. — The power 
given by the Criminal Procedure Code to a Magis- 


8BSS10N8 JUDGE* JUBISDICTUON OF. 

—Power to give judgment on ^ ‘ " 

partly recorded by predecessor— o 

trate to pronounce a judgment upon evidence partly 
recorded by bis predecessor and partly by himself 
does not extend to a Sessions Judge. Taeada Ba-. 
LADU e. Queen • . 1. D. B«* 3 Mad.* 118 

Queen v. Buooonate Dabs 

[28 W. B., Or.* 59 

14 . Power in regular appeaL 

^Insufficient evidence. — Acquittal , — If the evi- 
dence which comes before a Sessions Judge in a re- 
gular appeal from a Magistrate's order is not suffi- 
cient to reasonably satisfy him that the prisoners 
have bi^en rightly convicted, he ought to acquit them. 
In the matter of the petition op Khkiiaj Mtrir 
LAH. Kueeaj Mollah V. Janab Mullah 

[11 B. L. B.. 33 ; 20 W. B., 18 

16. Power to suspend sentence. 

— A Sessions Judge has no authority to suspend his 
own sentence. Anonymous . 4 Mad.* Ap.* 2 

16. A Sessions Judge 

has no power to suspend a sentence in any case un- 
less there is an appeal. Anonymous 

[6 Mad.* Ap.* 1 

lie should state distinctly whether he agrees with 
the verdict of the jury or not. Queen t». Chand 
Baodbb . . . . 7 W. B.* Or.* 6 

17. Power to prevent prisoner 

from appealing.— J? I, to appeaL’^lt is not 
the province of the Sessions Judge to decide whether 
a prisoner has a right of appeal or not ; lie is bound 
to allow a prisoner, whose conviction be has con- 
firmed, to execute a vakalutiiama to appeal. Queen 
V. Vaiyapuei Gaundan . • • 1 Mad.* 4 

1 18. Mitigation of sentence 

without appeal. — Held that a Sessions Judge 
has no power to mitigate a seiitencc passed upon a 
prisoner who has not appealed to him. Keo. «. 
Muliya Nana . . .6 Bom.* Or.* 24 

19. Power to sentence on aji- 

peal from decision of Magistrate.— Cowwi*. 
tation of sentence . — A Sessions Judge cannot, on 
appeal from a Magistrate’s decision* infiict a term of 
imprisonment in commutation of a fine longer than 
tliat which the Magistrate himself could have in- 
flicted. Keo. V. Haei bin ViTuoji . 1 Bom.* 139 

' 20. Power to pass sentence of 

death . — Affray with murder . — Offence before Ps- 
nal Code came into operation . — In a case of affray 
attended with murder, in wdiich the offence wa» 
committed before the Penal Code came into force, 
it was held that a Sessions Judge had himself power, 
under section 4, Act XVll of 1862, to pass sentence 
of death, instead of referring the matter for confir- 
mation of the High Court. , Queen e. Bubti Singh 
[14 W. B.* Cr.,7e 

21. Amendment of sentence.—* 

. Alteration of conviction. — Criminal Procedure 

I Code 1861, *. 22,’^Held that an order of a Sessions 
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BltSSIONS JUDOE, JlTB18BIC*riON 

— Amendmexit of oentenoe — eoniinued, 

Jttdgo^ by which ho altered a convictioti by the ^ 
AMiiitant Sessions Judgo, of dacoity to one of 
“ robbery, ** was illegal, not being an amendment of 
a sentence or order within the meaning of section 22 | 
of the Criminal Procedure Code. Meld further, that 
if the accused were, in the opinion of the Sessions 
Judge, improperly convicted of dacoity, he ought 
to have declined to confirm the sentence, and to have 
left them to be charged with and tried for “ robbery.** 
BBa« V. Thohbbit . . .5 Bom^ Cr^ 22 

22. Concurrent jurisdiction 

with DCagistrSte. — Criminal Procedure Code^ 
1861,8. 434. — Report to High Court. — A PuU-Power 
Magistrate was not immediately subordinate to the 
Sessions Court, and therefore a Sessioiis Judge had 
ho concurrent jurisdii'tion with the Magistrate of the 
district, under section 434 of the Code of Criminal 
Procedure. His proper course, if he thinks that an 
illegal senteUco or order has been passed by a Full* 
Power Magistrate, is to ratike a report to the High 
Court, which will then, if it thinks fit, call for the 
proceedings. Kbo. v. Shivbasafa 

[7 Bom., Cr., 73 

28. — Power to call for and refer to ' 

the High Court proceedings of Magistrate. 

— Criminal Procedure Code, 1860, e. 23. — Held that 
under the proviHions of section 23 of the Code of 
Criminal Procedure, 1869, a Pull-Power Mngistrate 
was, for the purposes of scHjtion 434, immediately sub- 
ordinate to the Mngistrate of the district, and not to 
the Court of Session, The Sessions Judge therefore 
had no jiower h) tull for or refer to the High Court 
proceedings in a case before a Pull- Power Magistrate. 
Bbo. V. Kesuavsuht . . 6 Bom., Or., 74 

24. Power to refer to High 

OoXirL^Vnnece^mrg reference to High Court . — 
Where an appeal is preferred to a Sessions Judge 
from the order of a Magistrate which he considers 
illegal, the Si^ssiona Judge should himself deal with 
the case, instojul of referring it to the High Court. 
Qitbbn 0 . NcsstruoouoBBN Shazwal 

[11 W, B., Cr., 24 

26. Power to call for report 

from Magistrate. — Power to call for record and 
proceedings, — A Sessions Judge ought not to call for 
a report from the Magistrate of the district in any 
case in which it is not eompetept to such Sessions 
Judge to call for the record and proceedings, e. g., in 
the case of a person tried by a Subordinate Magis- 
trate who has appeale<l to the District Magistrate. 
In trials by the Magistnite of the district, or Full- 
Power Magistrate, in which the Sessions Judge can 
call for the record and proceedings, he has power also 
to caU for a report. Ubg. c. Gibdhak Dhabambab 

[6 Bom^ Cr., 38 

26. Power to call for and exa- 

mine record. — Absence of order bg Magistrate. — 
There was no provision In the Critiiinal Procedure 
Code, 1B6I, which made it lawful for a Court of Ses- 
liioii to call for and examlue the record of a case tried 
by a Subordinate MagUtrato whore no sentence or 


SESSIONS JUDGE, JURISDICTION OP« 

—Power to call for and examine record 

-^continued, 

order had been passed thereon by the immediately 
sulwrdinate Court of the Magistrate. Rug. v. 
Buaseab Khabkae . . .8 Bom., Cr., 1 

27 . Trial in cage committed by 

Magistrate. — Objection that case was tried without 
complaint. — A Court of Session cannot treat as a 
nullity the commitment of a PuU-Power Magistrate, 
on the ground that he investigated the case, and 
committ^ the prisoner, without a formal complaint 
being made to him, but should proceed with the trial 
ini the usual course. Rbg. o, RANonoDBAS Nathu- 
BHAi ..... 4 Bom., Cr., 85 

28. Objection to ir- 

regularity of proceedings. — The fact of a commit- 
ment being miide by a Joint Magistrate, who is an 
oifiecr exercising the powers of a Magistrate, was 
sufficient, under section 359, Code of Criminal Proce- ‘ 
dure, to enable the Sessions J udge to proceed with the 
trial ; and it lay with the party impugning the cor- 
rectness of the proceedings to show that there was 
no jurisdiction. Quben v, KoMcriioonnKR Siehbab 

[13 W. B., Cr., 17 

29. Power to quaah sentence of 

Assistant Sessions Judge.— submitted 
for confirmation. — Meld that a Sessions Judge had no 
power to quash a sentence passed by an Assistant 
Judge, and by him submitttjd for confirmation, and 

direct a new sentence to be passed, even supposing 
the sentence of tlm Assistant Sessions Judge to he 
illegal. Rbg, w, Mubab Trikaji . 6 Bom., Cr., 3 

30. ^ Power to quash commit- 

ment for illegality. — Z>tt^y to report proceedings 
to High Court. — The Criminal Procedure Code, 1861, 
did not authorise the Sessions Juilgo to quash a com- 
mitment on the ground of illegality. If the Sessions 
Judge is of opinion that the order of commitment 
should he annulled as illegal, he should move the High 
Court to annul the same under section 404 of the 
Criminal Procedure Code. Queen o. Mata Dyab 

[4 N. w., e 

31 . -Power to annul conviction 

and sentence. — Offence beyond jurisdiction of 
subordinate Court. — It is only when a Court subor- 
dinate to a Court of Session convicts a person of an 
offence not triable by such Court, that the Court of 
Session can annul the conviction and sentence. If 
the prisoner is guilty of an offence beyond the juris- 
diction of the 9ul>ordinate Court, the Court of Ses- 
sion should refer the case to the High Court. Qubrn 
V. IcHABUB Dobbt . ,4 W. B., Or., 11 

32. — - Power to quash proceedings 

of Magistrate.— The order of a Sessions Judge to 
quash proceedings liold before a Pull-jwwer Magis- 
trate annulled as having been made without jurisdic- 
tion. Rbg. a Govinba bin Babaxi 

[5 Bom., Or., 15 

Rbg. 0 , OoPAXt Lakshuxan • 5 Bom., Cr-, 25 



( (608 ) 


DIGEST OF CASES. 


t 6601 ^ 


8S8SIOKS JUDGE, JUBI8DIOTION OF 

— continued. ' 

88. Power to quash illegal con- 

viotion. — Giving false evidence in judicial pro^ 
eeeding. — Tlie offence of giving false evidence in a 
stage of a judicial proceeding is not cognisable by 
an Assistant Magistrate, A Sessions Judge on appeal 
can quash an illegal conviction by an Assistant 
Magistrate in such a case. Qtjebn v, Hbbbascon 
Singh 8 W. R., Cr., 80 

34, Power to aimul conviction 

and order commitment. — Offences triable by 
Magistrate. — Criminal Procedure Code (Act VIII 
of 1869)t s. 455.— -The Sessions Judge bad no juris- 
diction to annul a conviction and order a commit- 
ment for an offence triable by a Magistrate. Section 
435, Act VIII of 1869, related to offences triable by 
the Sessions Judge. In the case op Wazir SiNgh 

. [3 B. Ii. R., A. Cr., 05 : 12 W. E., Cr., 46 

Queen «. Jebtun Khan . 11 W. R., Cr., 46 

.35, Illegal convic^ 

tion by Magistrate. — Criminal Procedure Code, 186 1, 
s. 435. — Where the Sessions Judge was of opinion 
that a subordinate Magistrate had convicted the de- 
fendant of an offence which the subordinate Magis- 
trate had no power to try, the Sessions Judge might, 
under section 435 of the Code of Criminal Procedure, 
1861, annul the conviction and direct the (iommittalof 
the accused for trial. Anonstmous 

[5 Mad., Ap., 32 

30, Order to cancel proceeding® 

of Divisional "NLagiBir ate. —Proceedings review- 
ing the calendars of subordinate Magistrates . — A 
Sessions Judge has no power to direct a Division 
Magistrate to cancel his proceedings reviewing the 
calendars of Magistrates subordinate to him. 
Anonymous . . . .7 Mad., Ap., 27 

37, Power to direct Magistrate 

to commit to sessions. — Conviction by Magis^ 
irate without jurisdiction , — Where a Magistrate lias 
convicted and sentenced a prisoner of an offence 
which such Magistrate was competent to try, and 
the Sessions Judge considered the case so grievous 
that it should not have been disposed of summarily, 
— Meld that such Sessions Judge was not competent 
to direct the Magistrate to commit the prisoner to the 
Sessions Court for trial upon the same charge. 
Queen v. Hidhun Khan . . 2 M. W., 285 

38, Power to reverse order of 

Ma^strate as to stolen property.— A Deputy 
Magistrate restored to an accused money found in his 
house along with stolen property, the prosecutor hav- 
ing failed to prove that the money was his. The 
Sessions Judge on appeal reversed that order, and 
directed the money to be made over to the prose- 
cutor. Meld that the order of the Sessions Judge 
was made without jurisdiction. Queen v. Shib 
Chunhbb Rai . . , 9 W, R., Or., 57 

39, Conviction on confession 

before Magistrate after plea of not guilty.— 
A Sessions Judge, after a prisoner upon his trial has 


SESSIOK8 JUDGE, JUBMDIOKOK *GF, 
—Conviction on confession before Mag* 

istrate alter plea of not guilty^ , 

pleaded what in effect amounts to a of not guilty* 
is not justified in convicting the prisoner solely upon 
a confession made before the committing Magistrate. 
Queen v. Huesooeh . ' , . 2 M. w., 479 

40, Power to interfere with 

order of acquittal,— by Magistrate.^ 
Criminal Procedure Code, 1861, s. 45o.— After an 
accused person had been acquitted under section 255 
of the Code of Criminal Procedure, it was not compe* 
tent to tlie Sessions Judge to interfere under section 
435 of the same Act. Keg. v. Vbneu Nabsa 

[9 Bom., 170 

41, Power to order commit- 

ment. — Cases exclusively triable by Court of Session, 
— The Court of Session can only order tho commit- 
ment of an accused person in cases exclusively triable 
by it. Queen v. Sbetul Pebshah 

[6 N. W., Ids 

42, Power to commit 

to itself oases not triable exclusively by Court of 
Session . — Criminal Procedure Code (Act JC of 
1872), ss. 231, 471, and 472. — A Court of Session 
had no powia* to commit to itself for trial a ease not 
triable exclusively by such Sessions Court. The words 
“commit the case itself” in section 471 of tho 
Code of Criminal Procedure cannot (when read in 
connection with section 231) bo held to empower a 
Sessions Court to commit such a case to itself. iN 
THE MATTBB OF EmFBEBB V, KUTTEIf JyA KIIAN 

[I. D. H., 4 Calc., 570 

S. C. In be Fata Iyah Kuan . 8 C. Ii. B., 699 

43, Criminal Pro- 

cedure Code, 1861, 8. 435. — Where a Judge, under 
section 435 of the Criminal Procedure Code, had di- 
rected the Magistrate to commit certain accused 
persons, as also to take their defence, — Meld that, as 
the Magistrate could not require tho accused to 
produce evidence nor to make a defence, tho Judge 
should not have included such instructions in his 
order of commitment, but that the order was not 
therefore invalid. Queen v» Ghabee 

[4 N, W., 60 

The Sessions Judge has no power to commit a man 
for having given false evidence liofore tlie Magistrate, 
but he can commit him for having given false evi- 
dence in his own Court* Queen v. Habuyal 

[8 B. Ii. R., A. Or., 86 

45, Criminal Proce- 

dure Code, 1872, s. 472. — L, made a complaint 
against 8. by petition, in which he only charg^ 8. 
with having committed offences punishable under sec- 
tions 193 and 218 of the Penal Code, but in which 
he also accused 8. of acts which, if the accusation 
had been true, would have amounted to an offence 
punishable under section 466 of that C^de with seven 
years’ imprbonmont. Tho Magistrate inquired into 
tho charges against 8. under sections 193 and 218 of 
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the Penal Code and directed his discharge. X. then 
appHed to tiie Court of Seesion to direct 8, to he 
eoinnutted for trial on the ground that he had been 
improp<irly discharged, which the Court of Session 
did. and 8. was committed for trial charged under 
section 218 of the Code,' and was acquitted by the 
Court of Session. The Court of Session then, under 
sei'tion 4>72 of Act X of 1872, charged X. with 
offences punishable under sections 193, 195, 2J1, and 
211 and 109 of the Penal Code, end committed him 
for trial. Meld that such commitment was not bad 
by reason that an offence under section 198 of the 
Penal Code is not exclusively triable by a Court of 
Session. Meld, also, per Spankie, J., that the Court 
of Session was competent, notwithstanding that X. 
had only charged with offences under sections 193 
and 218 of the l*enal (-ode, to charge L, with offences 
under sections 195 and 211, if such offences had come 
under its coguisaiice. Emfukh.s Lachman Singh 
[I. L. B., 2 All., 398 

46. ■■ ' — ' ' Criminal Proce^ 

dure Code, 1S61, e, 435 and s. 359. — A Sessions 
Jtidge was competent, under section 435, Code of Cri- 
ininal Procedure, to order the committal of a ]>er8on 
accused of giving false evidence after the discharge 
of such person l»y the Magistrate, section 359 not- 
withstanding (dlxxentiente, Kkaip, Qtjken v. 
IIIIOJIISAN Mauatoon . W. B., 1804, Cr., 3 

4i7 . ■ ' — ' ' '«'■ i Person d i x • 

chartjed hp Magistrate. — A Sessions Judge has dis- 
cretion to order tlu; commitment to the Court of 
Session of any aeeused person diseharged by the 
Magistrate. The non-cxercise of such discretion eaii. 
u(»t bo interfered with by the High Court. Quekn 
r. Sheetakam Chowduky . 2 W. K., Cr., 44 

48. ..... IHxcharge of ac* 

meed on iw/uity before Magistrate.’— PurfAer in-- 
guirg.-^Whou an imiuiry has been made, and the 
accused discharged, the Sessions Court may order 
the commitment of the accused, but cannot merely 
direct further inquiry. Queen v. Ghasskebam 

[3 N. W., 90 

49, — ** Acquittal and 

release ** of accused hg Magistrate. — Criminal Pro- 
cedure Code, 1861, s, 4S5, — Where a Magistrate 
used the words *’ acquittal and release,” when he in- 
tended only to discharge a person accused of an 
offence not triable by him,— Held that the Court of 
Session was compeUmt, under section 435, Code of 
Criminal Procedure, to order a commitment of such 
accused person. Queen v, Neetik Dulal 

[8 W. R., Cr., 41 

TO, ■ Discharge by 

Magistrate . — Criminal Procedure Code, 1861, i. 
435.— k Sessions Judge might, under section 435 of 
the Cwle of Criminal l*i*ocedure, after a Magistrate 
lias disi^harged an accused ^wrsoii, order the Magis- 
trate to commit the accused ))er8on to the sessions. 
In the matter of the petition of Musmub Ali 
Chowuhby alias Moochbe Mean 

[7 W.R.,Or.,38 


61, - Conviction under 

Penal Code, ss, 323, 352. — A Sessions Judge has no 
authority to interfere and direct a committal in the 
case of a conviction iov assault under section 352, or 
of hurt under section 323 of the Penal Code, both of 
them being offences triable by the subordinate Court. 
Queen v. Ramtohul Singh . 6 W. B., Cr., 12 


52. Power of Joint Sessions 

Judge, — Criminal Procedure Codes, Act X of 1872, 
s. 17, and Act X of 1882, ss. 9 and 195, and ck. 
XXXII. — Discharge by a Magistrate. — Power of 
Joint Sessions Judge to direct committal. — A Joint 
Sessions Judge cannot exercise the powers of the 
Sessions Judge under Chapter XXXII of the Crimi- 
nal Procedure Code (X of 1882). Accordingly, where 
a Magistrate had discharged certain accused ))crsons, 
and the Joint Sessions Judge liad subsequently, on 
the application of the complainant, ordered their 
committal to the Sessions Court, the High Court set 
aside the proceedings of the Joint Sessions Judge, 
leaving it to the Sessions Judge of the district, if a 
proper case was made out, to order a committal, or 
dispose of the application as he might think fit. In 
THE MATTER OF THE PETITION OF MuSA AsMAL 

[I. li. B., 9 Bom., 104 

53, Applications 
under Criminal Procedure Code, 1882, ch. XXXII. 

Sessions Judge, Power of, to direct disposal, by 
Joint Sessions Judge, of such applications as eases 
transferred.— -Criminal Procedure Code, 1882, s. 193, 
ck. JiXXII. — Applications under Chapter 
XXXII of the Code of Criminal Procedure (Act X 
of 1882) cannot he referred to a Joint Sessions Judge 
under section 193, clause 2 of the Criminal Proce- 
dure^ Code, so as to make it competent for a Joint 
Sessions Judge to dispose of them, — a Joint Sessions 
Judge being strictly precluded from exercising any 
^thc powers under Chapter XXXII of the Criminal 
Procedure Code, and section 193, clause 2, contem- 
plating only cases for trial. Reference by the 
Sessions Judge of Surat 

[I. 1j. B., 9 Bom., 352 

SET-OFF, 


1. Miscellaneous Cases 

2. Set-off allowed 

3. Set-off not allowed 

4. Cross-Decrees 
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Evidence — Civil Cases— Secondary 
Rvidenoe — Unstamped or Unregis- 
tered Documents. 


[6 B. Ii. B, Ap., 1 


See EoA» Ckss Act. 

[I.L.R..4Calo.,67e 

U C. 1.. B.. 140 


1. MISCELLANEOUS CASES. 

L — Baising iaaue of 8e^ofr on 

trml, Procedure. — When a defendant raises a 
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1. MISCELLANEOUS CASES— 

Raising issue of set-off on trial^-^ontinued, 
claim of aet-oF, on the trial of that issue he must be 
considered as plaintiff. J^gadamba. Dasi v. Gbob 

[5 B. li. B., 030 

As to how cases of set-off will he dealt with 

See Ramagopal v, Majbtx MALLiicKABtTANirnn 

[1 Mad., 396 

2, Written statement of set-off. 

— r//Z of 1859, s. Under section 121, 

Act VIII of 1859, a defendant, desirous of setting off 
against the claim of the plaintiff the amount of any 
payment made by him on plaiutiff^s account, was 
bound to tender a w’ritten statement containing the 
particulars of his demand. Poobno Chundrb Rot 
V. Bbhabbe Lall Moobbbjee . 14 W. B., 473 

3 , Power of Revenue Court to 

allow set-off under Act X of 1859, s. 24. — 

Sui^ by principal apaimt agent. — A Revenue Court, 
acting under the provisions of section 21, Act X of 
1859, had jurisdiction to allow a set-off for any 
sums which the agent might cither have paid to his 
principal directly, or used for the benefit of his 
principal with his sanction and authority. Moiiima 
Runjdn Roy Chowdhby v. Nobo Coomak Misser 

[18 W. B., 339 

2. SET-OFF ALLOWED. 

4 , — Bight of set-off, — Cross-de^ 

mands arising out of same transaction. — Semble , — 
The right of set-off will be found to exist nob only 
in cases of mutual debts and credits, but also where 
cross •demands arise out of the same transaction, or 
are so connected in their nature and circumstances 
as to make it iiieifuitable that the })lalntiff should 
recover, and the defendant bo driven to a cross-suit. 
Clabb V, UuTHKAYALOo Chbtti . 2 Mad., 290 

5, . ' ■ Cross'demands 

arising out of one transaction. — Suit to enforce con- 
tract. — Damages. — The right of set-off exists where 
there are cross-demands arising out of one and the 
same transaction, or where these are so connected in 
their nature and circumstances as to make it inequit- 
able that the plaintiff should recover and the defend- 
ant be driven to a cross-suit. In a suit to recover 
money duo under a contract made between the plain- 
tiff and defendants, — Dfeld that the defendants were 
entitled to set off the amount of dam^es which the 
defendants had proved they had sustained by reason 
of the plaintiff's breach of the contract sued on. 
Kibtitasamy Pillat ©. Municipal Commissioners 
BOB THE Town of Madbas . . 4 Mad., 120 

6, Might to set off a 

claim for unliquidated damages. — Ciril Procedure 
Code (Act X of 1877), s. 111. — Costs. — Act XXVI 
of 18fi4, s. 9. — The provisions of the Civil Procedure 
Code (X of 1877) do not give the right to set off 
claims for unliquidated damages, but that Code does 
not take away any right of set-off^ whether legal or 
equitable, which parties to a suit would hsve, imle- 


SBT-OPP — coutinued. 

2. SET-OFF ALLOWED-cortffiattetf. 

RigRt of set-off — continued. 
pendently of its provisions. Where, therefore, in • 
suit for the price^ of goods sold and delivered, 
the defendant admitted that there was a sum of 
Rl, 159- 12-0 duo by him to the plaintiff, but sought to 
set off the sum of R972 ns damages sustained by 
him by reason of the non-delivery of some of the 
goods contracted for, it was held that as the claim, 
of the defendant against the idaintiff was connected 
with the same transaction, and arose out of one and 
tlie same contract, as that in respect of which tlie 
plaintiff's suit was brought, and as the amount of 
the defendant's claim was capable of being imme- 
diately ascertiiined, the defendant might set off his 
claim. Clark v. Rulhnavaloo Chetti, 2 Mad., 296, 
and Kistnasamg Piliag v. Municipal Commissioner 
of Madras, 4 Mad., 120, followed. Wliere the defend- 
ant proved a set-off against the plaintiff, and thus 
reduced the amount wlw’eli he (plaintiff) was entitled 
to recover from the defendant, for bniach of contract, 
— Meld that, notwithstaiKling the provisions of sec- 
tion 9 of Act XXVI of 1804, the plaintiff was entitled 
to his costs. KiSHORcriANT> Champa Lal e. Mad- 
HOWJI VISRAM . . 1. 1,. R.> 4 Bom., 407 

7. Might to set off a 

claim fur an unascertained amount. — Ciril PrO' 
eedure Code (Act XIV of 1882), s. IJ/.— The pro- 
vision of the Civil Procedure Code (Act XIV of 
1882), section 111, does not take away from parties 
any right to set-off, whether legal or equitable, 
which they would have had independently of that 
Code. And such right exists not only in cases of 
material debts and credits, but also where crosw- 
demauds arise out of the same transaction, or arc so 
connected in their nature and circumstance as to 
make it inequitable that the plaintiff should recover, 
and the defendant should be driven to a cro.sN-snit. 
Where, therefore, a decree had been obtained against 
certain persons in resjject of arrears of rent of an 
ijara held jointly by them, and one of them having 
been forced to pay the whole amount of decree sued 
the others for contribution, and whore in such suit the 
defendants pleaded that, although the plaintiff had 
paid off the whole of the decree in question, ho was 
not entitled to recover any portion from them, inas- 
much as he was indebted to them for his share of the 
ijara rents, the whole of which had been paid by 
them to the zemindar in previous years, as well as in 
respect of rent due to them for the share on account 
of a portion of the land which he himself held in 
nij-jote, and for w'hicb he hflwi paid no rent, and tliat 
on acAJOunts lasing gone into, it would lie found that 
their claim exceeded that of the plaintiff,-— 
following Clark V. Muthnaoaloo Chetti, 2 Mad., 296, 
and Kiskorchand Chamoalal v. Madhowhi Visram, 
I. L. M., 4 Bom., 407, tkat notwithstanding the pro- 
visions of section 111 of the Civil Procedure Code, 
the defendants' claim for the share of rents paid by 
them to the zemindar on account of the same ijara 
might prisperly he pleachsd as a set-off, and be taken 
into account in determining the plaintiff's suit as 
arising out of the same transaction, but that their 
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2, SKT-OFF AhhOWED^continued, 

Bight of BeiHift-^continued, 

claim for rent for the portion of the lands held by 
the plaintiff in nij-jote could not be treated in such 
manner, but innst form the subject-matter of a sc- 
tiarate suit. Bhaobat Pakda v. Bamdsb Pakda 

[I. la. K., 11 Calc., 667 

3 ^ Mi^ht to set off 

damages for breach of contract. — Civil JProcedure 
Code, 18b2, 8. Ill , — ** Ascertained** sum . — A suit 
itvas brought by P* against the Elgin Mills Company 
for recovery of the price of wood supplied under two 
contracts, each of which contained a clause by which 
the plaintiff contracted to indemnify the defendants 
for loss arising by reason of failure on his part to 
supply the wood as contracted for. Defendants 
claimed a set-off as damages for loss incurred by the 
plaintiff’s failure to supply all the wood contracted 
for, such loss having arisen on the 25th October 
1879, and subsequently. Meld that although, taking 
the word ** ascertained” to mean “liquidated,” the 
claim of the defendants for damages would not come 
within the meaning of a set-off under section 111 of 
the Civil Procedure Code, that section was one regu- 
lating procedure, and was not intended to take away 
any right of set-off, whether legal or equitable, 
which parties would have had independently of its 
provisions j that the right of set-off would he found 
to exist not only in eases of mut\ial debts and credits, 
but also where the cross-demands arose out of one 
and the same transaction, or w'ere so connected in 
their nature and circumstances as to make it in- 
ecpiitahle that the plaintiff should recover and the 
defendant be driven to a cross -suit ; and that as, in 
the present case, the claim sprang out of the same 
contract which the plaintiff sought to enforce, and 
could readily be dettuinincd in the same suit, it was 
equitable that it should be so determined. Oauri 
Hahai v. Mam 8ahai, 7 M. W., 167 ; Kistnasamg 
Millay V. Muniaipul Commissioners of Madras, 4 
Mad., 120 ; and Kishor Chaud Champa Lai v. itfa- 
dhowji risram, I. L. It, 4 Bom., 407, followed. Per 
Oldfield, J.— That the excess of the set-off in 
favour of the defeudauts over and above the claim of 
the plaintiff might pro|>erly be decreed to them, and 
that the set-off should be allowed, if at all, to its full 
extent, and not merely to the extent of defeating the 
claim. Psr DrxMOiT, J. — That although the set-off 
might properly be admitted as an equitable protec- 
taou to the defendants against being cast in tUo 
plaintiff’s suit, the defendants could not, failing the 
provisions of section 111 of the Civil Pi*ocodure Code, 
bo allowed to wcover a sum of money from the 
plaintiff, they having paid no court fees on that ac- 
count. Pbaox Lal V. Maxwell 

[I.X.. B., 7 All., 284 

8 , — Civil Procedure 

Code, 1869, s, or award determining 

several ifents, — Mutual liability under award. — O. 
and &. wferved to arbitration disputes between them 
regarding the partition of their paternal estate. 
The concluding portion of the award ran as follows : 
“Both parties shall joiuUy satisfy the debts on 


SBT«^S*F— continued, 

2. SET-OFF ALLOWED— 

Bight of BBt"OS-^coniinued4 

the creditors demanding payment, which debts arc 
joint and have hereunder been declared payable by 
both parties. Should one party neglect to pay or 
show carelessness in the matter, and should the other 
be obliged to pay the whole amount of any such 
debts, the latter shall be competent to realise from 
the former portion of the debt paid on his account, 
together with costs and interest, by the enforcement 
of this award, and shall also be entitled to recover the 
amount by suit in Court. Both parties shall act up 
to this award in its entirety. The sum of ]t338-0-9, 
which has been found due and payable by G. to M, 
as per account showing the mutual dealings between 
the parties, shall be made good as follows, i.e., G. 
shall pay to M. the whole amount of B338-0-9 by the 
middle of the month of Pous 1276 Fasli, either in a 
lump sum or by instalments, and in case of non-pay- 
ment within the said period he shall be charged with 
interest at the rate of one per cent, up to the day of 
payment.” M. sued to recover from G. the money 
found to be due and payable to him under the award. 
G. admitted the claim, but desired to set off half 
the amount of certain debts which were payable 
under the award by the parties jointly, and which he 
alone had satisfied. The lower Appellate Court de- 
ducted from the claim items of the demand admitted 
by B., but refused to determine G.*s right to set off 
the items which R, disputed on the ground, that they 
could he more conveniently inquired into in a sepamte 
suit. It was held (per Stdabt, C. J., Spankie, J. 
dissenting) that G. was entitled to demand a set-off, 
and that the lower Appellate Court should liave in- 
quired into the disputt^ items of the demand, and 
not have referred G, to a separate suit in respect of 
those items. Gaubi Sahai v. Ram Sahai 

[7 N. W., 167 

10. Suit for redemp* 

tion, Decree in.-^Set off of costs against mortgage- 
money. — Lien of attorney. ---Civil Procedure Code, 
1877, ss. Ill, 221. — 'I'he decree in a redemption suit 
directed the plaintiff (the imirtgagor) to pay the 
mortgage-money and interest to the defendant, and 
directed the defendant to jmy the plaintiff the costs 
of the suit. Meld that the plaintiff was entitled to 
set off the amount of his taxed costs against the 
mortgage- money w'hich he was liable to pay under 
the decree, notwithstanding any claim that the de- 
fendant’s attorney might have against the defendant 
in respect of the defendant’s costs of suit. Bbijnath 
Dabs v , JuaaEBKATH Dabs 

[L L. B., 4 Calo., 742 

S. C. Bbuokath Dabs v. Jv0oebnat£[ Dasb 

[4 C.Ii.B.,122 

11. — Insolvent Act, s, 

39.-^Mutual credit. — Civil Procedure Code, 1877, 
8. 111 . — Where there is a debt due from an insol- 
vent prior to his insolvency to another from whom 
there was a debt which was in dispute due to 
the insolvent, in a suit brought by the Official As- 
signee to recx>ver the latter debt, the defendant is 
entitled, under aection 39 of the Insolvent Act II, and 
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12 Victoria, Cap. 21, to set off the debt due from him 
to the iuBolvent against suras which may be claimed 
from him. Milleu v, Be£K , 6 C. Ii. R., 204 

12. Civil Procedure 

Codct 1882i8.111 » — Court fee onseUojf. — In a suit to 
recover a sum of money due as wages, the plaintiff 
alleging that the defendant had engaged him to sell 
cloth on his account at a monthly salary, the defend- 
ant claimed a set-off as the price of cloth which he 
alleged the plaintiff had sold on his account on com- 
mission* It appeared that the defendant had previ- 
ously sued the plaintiff to recover the same amount 
as was now claimed by way of set-off, as being due 
for the price of cloth sold and delivered by the 
defendant to him; and the plaintiff (then defendant) 
pleaded that there had been no sale to him, but the 
cloth had been delivered to him on commission sale. 
The suit was dismissed on the ground that there w'as 
no proof of a sale of cloth, and the question whether 
any sum was due for cloth sold on commission sale 
was not gone into. The cloth now alleged to have 
been delivered on commission sale was the same as 
that alleged in the former suit to have been actually 
sold to the plaintiff. Reid that the defendant was 
entitled, under section 111 of the Civil Procedure 
Code, to set off the amount claimed as due for goods 
sold on commissiou against the plaintiff^s demand. 
Heldy also, that the court fee payable on the claim for 
set-off was the same as for a plaint in a suit. Amir 
Zama V. Natmu Mal . .1.1a. R., 8 AIL, 396 

13, — — Liquidated sum 

due on hond.^^ Suit for rent. — A liquidated sum due 
on a bond is capable according to law, (!ven without 
an agreement to that effect, of being set-off against 
sums due for rent. Watson & Co. v. Brojo- 
SOONDUREE Debia . . . 10 W. R„ 225 

deceased husband, — Debt due to widow. — A widow is 
liable for a debt (!ontracted liy her husband. Such 
debt may be set off against a debt due to her, Orish 
Chunoer Lahoory o. Koomaree Daiiba 

[1 W. R., Mis., 23 

Lumbar dar . — Co- * 

sharer. — Revenue, Payment of— Profits, Suit for 
share of. — Held (Spankik, J. dissenting) that a 
lumbardar, wdio had paid an arrear of Government 
revenue out of the collections of subsequent years 
without reference to the co-sharers, was entitled, in 
a smt against him by a co-sharer for his share of the 
pr^ts for sneh subsequent years, to claim in the suit 
a deduction on account of such payment. Udai 
Singh o. Jagan Ratk . I. L. B., 1 AIL, 135 

13* — Purchase by 

putnidar of shares in zemindari. — Set-off on pay- 
ment of rent. — ^The four defendants obtained jointly 
a putm lease of B., and subsequently purchased joint- 
ly a 6 annas share in the ssemindari. Defendants 
1 and 2 separated from 3 and 4, each taking B annas 
of the pntoi and 2i annas of the zemindari, and then 
IV 


2. SET-OFF ALLOWED 
Right of set-off— 

defendants 3 and 4 sold their zemindari right in 2 
annas and 16 gundas share to K., the plaintiff, 
talning 5 gundas share on their own account. The 
plaintiff sued to recover the rent of 2 annas and 
15 gundas from the defendants 1 and 2, who denied 
the plaintiff’s claim, while they admitted that they 
were liable for 8 annas rent of the putni, treating 
tbemselves as their own zemindars for 2^ annas share 
in the zemindari, and they alleged payment of 5i 
annas of the putni rent to the 8 annas share* 
holder in the zemindari, and a set-off against the 
other 2^ annas against their own claim as zemin- 
dars. Meld that as the defendants 1 and 2 were 
strangers to the transfer of the rights of defend- 
ants 3 and 4 to the plaintiff, they had, as between 
themselves and the plaintiff, a right still to do what 
they did formerly, — namely, set off their putni liabi* 
lity against their zemindari right- Goofioo Dyal 
Chgtorerbuxty V. Keshhb 

[20 W. R., 409 

17. Bent, Suit for . — 

Rent paid in kind. — Set-off allowed for. — Account. 
— In a suit for arrears of rent, where defendant pleaded 
that, under an arrangement between him and plain- 
tiff’s ancestors, payment had been mode by him in 
cash or in kind, and asked for an account to bo taken, 
the lower Court w^as held to have been wrong in 
decj’eeing the suit on the ground that it could not go 
into evidence on a question of set-off in a rent suit, 
and was bound to talce an account. Roy Nhndeb- 
ruT Mohatoon V. Stewart . . 23 W. R., 20 

IB, Plea of payment 

in suit for arrears of rent. — Indirect payment. — In 
a suit by a zemindar for arrears of rent, the defend- 
ant alleged that his tenure had been placed under the 
management of the Collector, and had so remained 
for a number of years, and that the Collector, from 
money realised by him as manager hnd, in addition to 
satisfying all other claims of the plaintiff, ])aid the 
rents accruing, not only during the period of his 
management, but up to, and inclusive of, the years 
the arrears of rent for which were claimed in the suit. 
The lower Court refused to consider the defendant’s 
plea, on the ground that it was in the nature of a 
set-off, and that not being a debt due from the plain- 
tiff to the defendant, it was not such a set-off as could 
be allowed by the Court. Held that the plea was 
a plea of payment merely, and not in the nature of 
a set off. Koonjo Behaby Singh w. Nilmoniit 
Singh Deo . . . 4 C. Ij. R., 296 

Suit for oonirh 

lution against person jointly liable for rent . — In as* 
certaining the amount due for contribution in a suit 
by one of two persons jointly liable under a decree 
for rent, the Court is bound to take into considera- 
tion sums jiaid by the defendant, on farmer occasions, 
for rent in excess of his own share of the ‘rent, 
although such sums arc not claimed in bis written 
statement, the sums paid not being in the nature of 

8 R 2 
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a »et-off. Gogun Chand Dut ik HtJBi Mohun 
VuT 12aL.R.,639 

20, dm I Procedure 

Code, lSo9, ss. 121, 195.-^Claim arising out of same 
transaction. — Whcrti a defendant claims a rig’ht of 
set-off arising out of one and the same transaction as 
that in which the suit originated, it is not equitable 
to drive him to a cross-suit: a decree under Act VIII 
of 1859, section 195, and the latter portion of section 
121, being of the same effect and subject to the same 
rules as if it had been made in a separate suit. 
Badha Ram Dbb o. Jambs . 20 W. R., 410 

21, ' ' Decree for defend- 

ant on set-off where nothing found due to the plain- 
tiff,-—BeH that a defendant may deny the jdaintiff's 
claim, and also pb’ad a 8(!t-<)ff and obtain a decree for 
it, although no s\nu may be found to l>e due to the 
plaintiff. Hayatbua v, Abdulaicua 

[6 Bom., A. C., 161 

22, — - Ciril Procedure 

Code, 1859 ^ s. 195. ^Counter claim. — Deductions al- 
lowed in ascertaining mesue profits. 195, Act 
V^III of 1859, which enabled a defendant to obtain a 
decree against a plaintiff in respect of a counter 
claim, was only applicable where defendant bad been 
allowed to ‘‘setoff^* a demand against plaintiff's 
claim, and did not apply to a case where, in ascer- 
taining a defendant’s liability for mesne profits, deduc- 
tion h were allowed from the rent proved to have been 
received, in the nature of allowances made for costs 
of cultivation or collection expenses. Tilfck Chand 
t». 80 W 1 JAMINEH Dassbb , . 26 W. R., 276 

8. SET-OFF NOT ALLOWED. 

28. — — Claim of differ- 

ent nature.-- -li is not equitable to allow a set-off 
against a claim relating to a iiarticular aceonut 
statcil, of a matter ot another nature altogether, 
ICAtKB KoOMAR ChUCKERBUTTX tJ. UURO OUUN- 
DBR Chuck K liBCTTY . , 17 w. B., 177 

— ’ " ■ ■ Amount in excess 

of Jurisdiction of Court. ^ A Court cannot entertain 
the question of sot-off if the amount claimed by the 
defeudaut exceeds the amount cognisable by it. 
When a defendant pleads a set-off and claims ti 
decree, the subject-matter of the suit is no longer 
the mere claim of the plaintiff, but the cross-claim 
of bath parties. Ram Lal v, Lancaster 

[8 N. W.,114 

"■] Unascertained 

.Sotting off an uiiascertaiuod sum against 
another is a mode of settlement which, if suggt'stod 
to the parties as a compromise, may, with their as- 
sent, be a fit end of a litigation, but cauuot properly 
be made the basis of a decree between hostile liti- 
gajRs. Laohun V. Hamjb Hossbin. Abboob 
Abssz 0, Hamib Hobsbtm 

[17 W. R., 118; 10 B. L. B„ 46 
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Rigllt of BBt~of£ -^continued. 

26. Cieil Procedure 

Code, 1859, ss, 121, 195. — Claim for unliquidated 
damages. — Suit on hill of exchange. — Cross-de* 

Sections 121 and 195 of the Code of Civil 
l*rocedure (Act VIII of 1859) had not the effect of 
enlarging the right of set-off. In a suit against the 
acceptor to recover the amount due upon several hills 
of exchange, the defendant sought to set off a claim 
for unliquidated damages unconnected with the bills 
of exchange. Held that defendant had no right to 
set off his claim against the debt due to the plaintiffs. 
CiAEK r . Kuthnavaloo Chktti . 2 Mad., 296 

27. — - Unascertained 

damages . — Civil Procedure Code, 1859, s. 121 . — 
Under section 121, Act VIII of 1859, a defendant 
could »ot claim a set-off for damages in respect of 
an alleged breach of contract which had not been 
ascertained in a suit brought against him to recover 
the amount duo on certain dishououred hundis. 
Ham Dyal v. Kambhun Dass , 3 Agra, 48 

Ram Lall v, Koonbun Lall . 3 Agra, 97 

28. ' ■ - Separate debt.— 

Joint and several debt. — Directors. — A separate 
debt cannot be set off against a joint anil several 
debt, and directors cannot set off money due from 
the company to tbom against sums which they may 
ho ordered to refund to tln3 liquidators. New 
Fleming- Spinning anb Wiuvino Company v. 
Kessowji Naijc , . I. L. R., 9 Bom., 873 

29. - Joint and sepa- 

rate debts. — Mutual dealings. — A. had dealings 
with a finn consisting of a father and two sons, 
who carried on busincMs jointly. Shortly after the 
father’s death the two brothers separated, and A- 
dcalt with each scjiarately, having notice of the sepa- 
ration. A. could not set off, against a claim made 
by one of the brothers in respect of the separate 
de dings between himself and A., a debt due to him- 
self from the former joint concern. Dhunput 
Singh v. Forbes . . 1 Ind. Jur., N. S., 864 

30. Costs . — Omission 

to award costs. — A set-off cannot be allowed for 
costs not actually aw'arded, as w'here a decree of the 
High Court gave the successful appellant costs of 
that Court and of the lower Appellate Court, but 
omitted to aw'ard the costs of the first Court. Huro 
Pkhshab Roy Chowbhry v. Fool Ktshoebb 
Bossbb 16 W. R., 308 

81. ' ' - Suit for car- 

riage of goods. — Set-off for damages. — In a suit 
for money claimed on account of the carriage of 
goods in which defendant pleaded non -indebtedness 
and a set-off on account of damage caused to the 
goods,— Held that defendant could not answer the 
claim w'ith the set-off on account of damages ; though 
the extent, if any, to which defendant was entitled 
to draw back might he put in issue, after which it 
wonld still be open to defendant to bring an action ■ 
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iftffaiTiBt plaintiff for special damages. Scanlak t\ 

Hbreold . . . . 10 W. R,, 205 

82. Suit for mesne 

profits, — CivU Procedure Code, lSo9, s, 121, — A set- 
off is not admissible in a suit for inestio profits, 
which is not a suit for a debt within the moaning of 
section 321, Act VIII of 3859. Botbb Humpn 
OOPADHYA V, GeBEJA JNuND OoPADHYA 

[6 W. R., 160 

33, . . . — > Unascertained 

mesne •profits. — Debt not due at time of suit . — 
An indefinite claim for damages in the nature of 
unascertained mesne profits cannot be pleaded as a 
set-off against a speeitie claim for rent of later years. 
Snell damages must be sued for separately. In a 
suit for rent a defendant has no right to set off 
against the plaintiH’s claim money in dejjosit with 
the plaintiff, unless such money was due and payable 
to the defendant at the time the suit was brought. 
OOOOOL COOHAR o. IlHICHOOK ISll^aiT 

[22 W. B., 1 

34^ Cinil Procedure 

Code, 1877 i s. 111. — Mortgape.-^ Compensaiion for 
waste. — Tlie usufructuary mortgagee of certain land 
sued the mortgagor for the money due under the 
mortgage. The mortgagor alleged the mortgagee 
had committed waste and was liable to him for com- 
pensation which he claimed to set off. Held that 
under w*ction 111 of Act X of 1877 the amount of 
such compensation (V)u1d not be set off. llAUiiiJ 
Nath Dass v. Asheaf Hosatn Khan 

[I. L. R., 2 AIL, 262 

35, C1,aim against 

deceased father . — "Right to appropriate property . — 
Where a widow administering her husband’s estate 
sued to recover certain moveable property wrongly 
appropriated by her son, who pleaded a set off on 
account of a claim against his father, — Held that 
defendant was rightly referred to a separate suit. 
Manly ». Manly ... 14 W. B., 136 

86. Cinil Procedure | 

Code, 1882, s. 111. — Suit by creditor of deceased, — 
The heirs to M., deceased, appointed A., one .of the 
heirs, manager of M’s estate, with a view' to the 
payment of the debts due by the decetised. A creditor 
of the dee^Bsed sued his heirs to recover his debt, and 
obtained a decree, in execution of which the share of 
Z., one of the heirs, in M’s landed estate was sold. 
The sale-proceeds exceeded Z.’s share of such debt, 
and she sued the other heirs for contribution in re- 
spect of the difference. The defendants claimed a 
set-off in respect of Z*s share of the liabilities of 
M’s estate which had been satisfied by A. as man- 
ager. Held that the set-off claimed could not be 
entertained in such suit. Abul Hasan v. Zohra 
Jan . . , . I. L. B., 5 AIL, 209 

87 * Act VIII of 

2859, 9* 12U^Co>9harer8,-^8uit for contribution^ 
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— In a suit brought against a lessee of a portidn of 
ail estate by one of the co- sharers for money alleged 
to be due as the plaintiff’s share of arrears of rent 
for a certain period, w'bore the claim was admittedii 
— Held, the defendant was not entitled to set off, 
under section 121, Act Vlll of 1859, the plaintiff’s 
share of the Government revenue of the whole estate 
w'hieh had been paid by the defcmiaiit for the period 
for which the arrears of rent were alleged to be due. 
Held, also, that there was no such conneetiou bctw'een 
the claim of the plaintiff and the eounicr-claim of 
the defendant as would entitle the defendant, as a 
matter of equity apart from legislative enactment, 
to a set-off. Hosseina Hibt r. Smith 

[13 B, Ii. R., 440 : 22 W. B., 16 

88. Suit for contri- 

bution. — Shares in zemindari and shikmi rights . — 
Plaintiffs as being entitled cnlleotivcly to anil-anna 
share of the jtnnma of n lalook, and alleging that 
they hud ohtaiiuKl such portion »)f their share as the 
14-tiuna talookdars were liahhs for, sued the 2-anua 
sharer for wduit he ought to have contributed. The 
low'cr A]>pellatc Court, finding that the defendant 
had a 2-jinna share in the zemindari, as well as in 
the shikmi, considered that the one right might be 
set off against the other, and that the plaintiffs had 
consetiuontly no claim against the defendant. He{d> 
that this conclusion was erroneous, for though there 
were in a certain sense opposing rights, still they 
were not mutual rights as between the parties to the 
present suit. The plaintiffs W'ere entitled to get a 
2-aiiiia share of the jumma from the defendant and 
the 14-anna talookdars jointly, and the defendant 
was entitled to get a like share from these 34'anna 
talookdars and himsedf jointly, but the defeiidaut 
had no right to sot off tlie debt thus due to him 
against the debt due to the plaintiffs from the same 
persons. Hureb Kishoeb lior v. Hue Kisiioeb 
Ahhikaebe . . . .23 W. R., 134 

39, ■ * Debts not mu- 

tual. — Disputed claim for rent in suit for payments 
made to save estate, — A. and R. were the proprietors 
of a jote, of which B. leased half of his share to as 
mirjisidar. The zemindar brought a suit for rent of 
the jote against A. and B. and got a joint decree, i«i 
execution of which he put up the jote for sale. C., in 
order to save his miras right, paid the amount of 
the decrees before sale, and then sued A. end B, for the 
amount so paid. Held that C. w'as entitled to recover, 
and that a claim for rent by B. against C., but which 
C. disputed, could not be admitted as an answer to 
C.’s claim in the present suit or as a set-off. It if 
essential to the validity of a set-off that the debti 
should be mutual, due from and to the same parties 
and ill the same right. Pengal liegulation Vlll of 
1819, section 13, and Heiigar Act Vlll of 1889, sec- 
tion 62, discussed. Bhoieub CHtTNUBR Doss t>, 
Hapbzunissa Kuaxoon . . 2 C. Li. B., 414 

40. - Suit for rent, 

-^Compensation for damage done in execution of 
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decree . — If the cultivator suffer damage in execution 
of a decree of the Civil Court, he may sue and claim 
compensation for such damage; but until such 
damage lias been ascertained and decreed, it cannot 
l)e set oft against a claim for rent. Kai Oouind 
V, SooNDEE Pal . 2 Agra, Ft. II, 177 

Claim for rent.- 

Suit for money paid to protect lease , — A claim for 
rent cannot be pleaded us a set-off in a suit for money 
paid by the plaintiff on account of revenue to protect 
a lease in the nature of a mortgage h<*l<l by him. 
Heeaa Lall V. Bisuen Suhatb . 1 W. B., 207 

42. Account, Suit 

for, — Cross^appeal. — Of two ap|)eals heard to- 
gethcr, the first was brought on the dismissal 
of a suit, ill w'hich the representatives of one, now 
doc/^msed, of two ])articH claimed for his estate an 
account against the other; th(3ir suit having been 
dismissed on failure to prove the contract betw'eeii 
the parties ; and the second appeal w’as from a decree 
between the same parties, for damages for the deten- 
tion of property which had belonged to the estate of 
the deceased. In the first, the plaintiffs appealed ; 
and in the second, the defendant, who also, by cross- 
api>eal, claimed a sum which, as he alleged, would have 
been found duo to him had accounts on both sides 
been taken in the first of the above suits. Meld 
that as the first suit was for an account only, and 
not for the recovery of money, rendering it at least 
doubtful whether a set-off could Ik*, pleaded in 
defence ; and as, also, no issue had been framed, or 
even asked for, on the question, it was not open to 
the defendant to raise it on this cross- ap^H^al. Nan 
lAX Phamv V. Ko Utaw ah. Ko Htaw Ah v, 
f Kabat Phaw 

[1. L. B„ 18 Calo., 124 : L. B., IS I. A., 48 

4. CKOSS-DECKEES. 

48. jjfierees under 

Act X of 1859 . — Quatre , — Whether the provisions 
of section 209 of the Civil Procedure Code, 1859. 
were applicable to decrees passed under Act X of 
1859. Db Silva o.AiiSEB Shaha 

[16 W. B., 803 

Tliere is now no distinction in this respect between 
rent decrees and other decrees. 

44. Award on pm'- 

vote arbilratioH, — An award of private arbitration 
per ee did not come under the provisions of section 
209 of Act Vni of 1859, so as to l>e set off against 
a deewH* of Court. Dhebeaj Singh o. Dkbn Dtal 
SiKGH U W. B., 144 

45 * - " Mequmtee for 

Decrees in same Court for execution. — Be- 
fore cross -decrees can he set off the one against the 
other, it is necessary that they should be in the 
same Court for execution. East Indian Eailwat 
CoMVANx i\ Hall . . . 8 N. W„ 104 

Di Silva v . Ambbb Shaha . 16 W. B., 308 
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40, Requisites fbr 

right. — Decrees in same Court for execution. — Civil 
procedure Code^ 1859, s, 209. — The provisions of 
section 209, Act VIII of 1859, applied only to cross- 
decrees of the same Court between the same parties, 
or to cross-decrees between the same parties, though 
of different Courts, which had found their way for 
execution to the same Court. Ram Coomae Ghosb 
«. Gobind Nath Sandyal . . 7 W. B., 480 

Reversing on review, S. C. Gobindnath San- 
dyal «. Ramcoohae Ghobb . 6 W. B., 21 

Hadoo SiBDAB V. Jadoo Monee Dossee 

[17 W. B., 46 

47. : Requisites for 

right.— Decrees in same Court for execution . — The 
liccrees itiuht, he under execution at the same time. 
JuDOO Nath Hoy v. Ram Buksh Chttttanoee 

[7 W. B., 635 

43, - Requisites for 

right. — Decrees not in same Court. — Act VIII of 
1859, 8. 209. — Act VI II of 1859, section 209, which 
provided for the set-off of eross-deerees, applied only 
to decrees of the same Court or decrees sent to a 
Court for execution. Therefore where, on appli- 
cation for execution of a decree in the Court of a 
Principal Suilder Amoen, it w'as sought to set off a 
decrct3 obtained in the Judge’s Court, whicli had not 
been sent to the Principal Sudder Ameen for execu- 
tion, — Meld that section 209, Act VI 11 of 1859, 
did not apply. Gikibhchandea Lahfet v, Fakxb 

[B. li. B., Sup. VoL, 603 : 6 W. B., Mis., 72 

40, Requisites for 

right. — Decrees for definite sums. — Civil Procedure 
Code, 1859, s. 200. — lii order to admit of a set- 
off iK'ing made when there are cross-decrees, the 
parties must be the same, and the sum due under 
each decree or decrees must be definite. Rezaood- 
DBEN HoSSKIN V, FUZLOONIBSA 

[6 W. B., Mis., 12 

60. ^ Appeal from 

decree. — A judgment-debtor is entitled to set off a 
decree whether the judgment- creditor may or may 
not intend to object on appeal to the judgment- 
debtor’s decree. Htteo Peebhad Roy Chowdhby 
u. Shama Pesshad Roy Chowdhry 

[6 W. B., Mia., 52 

61. — Set-off of goini 

decree. — Cioil Procedure Code (Act X of 1877), s, 
246 . — A judgment-debtor may set off, against the 
amount of the decree against him, the amount of 
a decree which he has obtained against the decree- 
holder and other iKjrsons. Hheby Doyax Gdho v. 
Din Doyal Gcho 

[I. L. B., 0 Calc., 470: 13 C. B. B., 08 

62. — Joint decree.^ 

Decrees not between same parties,^ CivU Pro-^ 
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Right of setrOft’-^contiHued, 

vedure Code, 1877, «. 246. — S. and two other porsotis 
held a decree for costs against M., which did not 
specify the separate interests of each in the decree, 
and M. held a decree for money against S. alone, 
which he wished to treat as a cross-decree under 
section 246 of Act X of 1877. Held that the decree 
held by 8, and the other persons was not a decree 
between the same parties as the parties to the decree 
held by M,, and M*s decree could not therefore be 
treated as a cross-decree under that section. Mubli 
Dhab e. Pabsotak Dass . I. 1j. B., 2 AIL, 91 

53, Execution hy two 

decree-holders. — Act VXII of 1858, s, 209, — Where 
there were cross-decrees, and one of the decree- 
holders w'bs, by an order of the Court made with 
the consent of both parties, bound in executing his 
decree to set ofE the amount of the decree against 
him, — Held that it would be inequitable to allow 
the other decree-holder to obtain execution in full 
without setting off the amount decreed against him, 
Habo Sankeb Sakdxal v. Tabab Cuandba Buut* 
tachabjeb 

[8 B. L. B., A. a. 114 : 11 W. B„ 488 

54 , Civil Procedure 

Code, 1859, s, 209. — Attachment. — In April 1877 
M. sued for money, and on the 10th May 1877 
8. sued ilf. for money, both suits being instituted in 
the same Court. In the meantime, on the 9th May 
1877, B, applied for the attachment of the money 
claimed by M. in his suit, and obtained an order 
prohibiting M. from receiving, and 8. from paying, 
any sum which might be found in that suit to l)e 
due by 8. to M. On the 23rd June 1877 M. 
obtained a decree in his suit against 8., and 8. 
ootained a decree in his suit against M., S.'s decree 
being for the larger sum. On the same day, under the 
provisions of section 209 of Act VIII of 1859, satis- 
faction for the smaller sum was entered on both de- 
crees, and execution taken out of 8.'s decree for so 
much as remained due. At the same time 8. objected 
to B's attachment, but his objection was disallowed. 
Held, in a suit by 8. against B. to have the order 
disallowing his objection set aside and the propriety 
and legality of the set-off above mentioned establish- 
ed, regard being had to the provisions of section 209 
of Act VIII of 1869, that the attaching order of the 
9th May could have no operation or effect, and that 
even if B. had followed up that onler and attached 
M*s decree against 8., that step would not have put 
him in a better position, for the same section being 
followed, and the decrees being essentially cross- 
decrees, that for the smaller sum became absorbed 
in the one for the larger, and attachment could not 
affect it. Bhtijhawak Lal v. Suehbaj Eai 

[I. L. B,«2A11.»866 

55, Crost'Aecrees for 

mesne profits. — Where there are cross-decrees for 
possession and mesne profits in respect to the same 
land, the earlier decree comprehending only a part 
of the land embra<;ed in the latter, each party may 
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take out execution and be entitled to receive wasilat 
separately. Anund Mohun Hajbaix v. Shibo 
SOONDTJBBB Dabkb . . . 16 W. B., 256 

66. ■ — - ' M I — Crossed screes for 

mesne profits . — lii 1827 8. commenced a suit against 
B., and before judgment apjdied for and obtained, 
under Bengal Regulation 11 of 1806, an atiachmeiit 
of certain immoveable property belonging to the de- 
fendant. In 1828 8. obtained a decree, upon which 
he did nothing immediately j but in 1844 he sold the 
attached property in execution and purchased it 
himself. Thirteen years after B. commencuid pro- 
ceedings to set aside that sale, and in 1800 obtained 
a final decree reversing the sale, restoring to him tho 
possession, and awarding him mesne profits. The 
mesne profits were ascertained, and a third party 
(iZ.) attac'lied the decree in respect of a judgment- 
debt duo to himself from B. Upon this 8., after 
trying ineffectually to stay R*s proceeding, brought 
a suit claiming to set off the amount of the decree 
of 1828 against the decree of 1860. Held that 
whatever equitable right 8. might have in conse- 
quence of the situation of the parties, it should havo 
been urged in the suit before decree, and not in exe- 
cution when rights of third parties had accrued, and 
that what R, sought was not the mesne profits 
attached by 8. under the decree of 1828, but the 
amount decreed to bo paid by 8. to h. Ram Coo- 
MAB GhOSB V. GOBINO NaTH SANBTATi 

[12 W. B., 891 

57, — - - — Decree not en- 

forceable. — A decree which is incapable of being en- 
forced cannot be set off against a decree which is 
alive. Hiteo Pbeshad Hot Chowphby v. Fool 
Kibhoeeb Dobbeb • . .16 W. B., 808 

53, Decree barred 

by lapse of time. — A set-off is not admissible, except 
upon a cross-decree which the decree-holder is seek- 
ing to execute, and not U]>on a cross-decree incap* 
able of execution by lapse of time. A cross-decree 
must be kept alive by the action of the party en- 
titled under it. Anfni) Mohun Subma Mojoom- 
DAE e. Hobo Chunoeb Bhottaojtajbb 

[5 W. B., Mis,, 16 

Peosonj^o Coomab Ghosb V. HnAM Lal Girw<3K)* 
PADHYA . 5 W. B., Mi8„ 8 

HbMBAJ CnOWDHEY V. ASOOnUTT 

[6 W. B., Mis,, 48 

59. — Civil Procedure 

Code, 1859, s. 209, -^Decree barred by limitation.^ 
Ill a suit for resumption of land, plaintiff obtained a 
decree for a i)ortion of her claim, with costs in pro* 

I portion. Subsequently, on application for a review, 
site obtained a further decree for the rest of her claim. 
The latter decree was revers ed on appeal by the High 
Court, who gave defendants all costs of the proceed- 
ing in proportion. Plaintiff allowed more tlian three 
years to elapse from the date of the former decree 
without applying for execution ; but when defendant 
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Bight of BetroS’-continued, 
applied to execute bis decree for costs, she petitioned 
for a set-off of so much of the costs as had been de- 
creed to her. ffeld that tbe«e two judgments and 
decrees must be treated as reduced to one, wherein 
judgment was given in part for the plaintiff and in 
part for the defendant ; and before issuing a warrant 
of execution, the Court was bound to ascertain how 
much, on the whole case, was due to the party execut- 
ing, and to issue a warrant for that sum and no more. 
Meld, further, that no question of limitation could arise 
in respect to the execution of the first decree, which 
became incapable of execution as soon as tlie High 
Court's decree in appeal (which w'as for a larger sum) 
was passed ; but that the latter, under section 209, 
Code of Civil Procedure, could only bo executed to 
the extent of the difference between the two decrees. 
Hubo Lall Khan v, Mahabaneb of Burbwan 

[9 W. R„ 690 

00. Act nil of 

1859, 8, 121. — A., by deed of zur-i-peshgi, let certain 
lands to B., to secure a sum advanced by him to her 
and intt-rest thereon. B. covenanted to pay certain 
dues annually to A. On failure by B., A, obtained a 
decree against him for the amount. In execution of 
.a decree against 5., C. purchased his interest in the 
sum, secured by the deed of zur-i-peshgi, and sued A. 
to recover the same. IJeld that A. was entitled in 
such suit to set off the amount of the decree obtained 
by her against B. Bhagawani Kunwab v. Laba 
Baijnath Prasad 

[2 B. Ii. R., A. C., 84 : 10 W. B., 380 

61 . Assignee of de~ 

cree. Bight of — Where execution of A’s decree 
against B, was stayed pending the ]>a88ing of a decree 
in B.’s cro8s-8uit»— .H^'^<^ tiiat no subsequent purchase 
of B*s rights and interests in his cross-suit could he 
set up as a bar to A.*s rights to attach the whole 
of the decree in the cross-suit, in execution of his 
decree against B. Pbeloo Chowdhbain v. Codbt 
OF Wards 7 W. B., 219 

02, Assignment of 

decfee.--Act Vlllof 1859, e, 209.--Act XXIII of 
1821, s. li.—Thc plaintiffs obtained a decree against 
B. in the Subordinate J udge's Court. Some time after- 
wards B. recovered a decree in the Munsif's Court 
against the plaintiffs. The plaintiffs thereupon ap- 
plied for the attachment of this decree in satisfaction 
of their own against B. Before attachment, how- 
ever, B. assigned her decree to C. On C. trying to 
execute B/s decree against the plaintiffs, Siey 
brought tiie present suit for a declaration of their 
right to have a set off made of the two decrees. 
Meld that such a suit would not lie. Hughh Nvk- 
DUN lUiN V. SlTSCBSSAB PANDAT 

[18 B. 1.. B., 489 : 22 W. B., 285 

63. ' '■ Civil Procedure 

. Codct 1S59, s. 209.^ A. obtained a decree in a Court of 
the N .- W. Provincps against B. C., taking the decree 
$ 0 nd fids by assignment, applied to execute it in 
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the 24 Pergunnahs. B., who got a decree against A. 
in the 24- Pergunnahs, applied to have the decree set 
off against the other decree in the hands of C. Meld 
that, in such circumstances, section 209, Act VIII of 
1859, did not apply, Rozbeooddeen v. Jehangebe 
[5 W. B., Mis., 22 

64. — Purchaser of de- 

cree. — Act VIII of 1859, s. 209. — The purchaser of 
a decree sought to execute the decree, hut was op- 
posed by the judgment-dehtor, who sought to set off 
two other decrees obtained by herself and her tw'o 
sisters against the judgment-creditor. These decrees 
were obtained about tlie date of the purchase, but it 
did not appear whether previously or subsequently. 
Meld, in neither case could they be the subject of a 
set-off. Kasimunissa Bibt r. Hills 

[6 B. Ii. R., Ap., 126 : 16 W. R., 127 

66. Purchaser of de- 

cree. — Act VIII of 1859, s. 209. — A. and Jf., hav- 
ing obtained a decree for a sum of money against <7- 
and J>., sold part of their interest therein to B., who 
afterwards sold the same to F. G. obtained a decree 
against F., and in execution attached and sold F.*s 
interest in the decree obtained by A. and B., and M. 
became the pui;cbaser of the same. He applied for 
execution against C. and V. C. claimed to have set 
off the amount of a decree obtained by his son i. 
against G., and which C. alleged was held by 7. 
benami for him as a cross-decree within the mean- 
ing of section 209 of Act VIII of 1859. Meld that 
the decree could not be set off. Taeachand Ghose 
V. An AND Chandra Chowdrt 

[3 B. B. B., A. C., 110 ; 10 W. B., 460 

66. Purchaser of de- 

cree. — Act VIII of 1859, 8. 209. — The purchaser 
of a decree held by A., against wdiom B. holds a cross- 
decree, takes it subject to a set-off on account of 
B.*s decree. Kaim Ali Jawardae v. Lakhikant 
Chuckbebdtty 

[1 B. Ij. B., F. B., 28 : 10 W. B., F. B., 82 

Hundo Coomae Bvkshbe f>. Koonjo Kishorb 
Koy 6 W. B„ Mia., 78 

Doobga Churn Nundeb v. Debnath Roy 
Chowdhey . . . 18 W. B., 4^ 

OOBBNDEO MOHUN MoOSTAFBB V, POOENO ChUN- 
DEE Bhuttaohaejbe . 19 W. B,, 86 

Bah Chundee v. Mohbndeo Nath Bose 

[21 W, B., 141 

67. —— — Orvil Procedure 

Code, 1S59, s. 209 , — A. got a decree against B., 
who subsequently got a larger decree against A., 
which he sold to C. After that A, executed bis 
decree, and put up B.*s dcacree for sale and bought it 
himself. C. then took out execution against who, 
having unsuccessfully put in a claim under Act VIII 
of 1859, section 246, brought a suit to have his claim 
established, and the sale of B*s decree to C. declared 
collusive. Both the lower Courts found tlutc tne sale 
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VfW hon&Ijide. Reid that this ftnding conld not be 
set aside on special appeal, hut that when C, took out 
execution, A. might apply for a set-off under section 
209. Sheo Nabain Singh «. Choonke Bhitggut 

.[24W.B.,299 

68. Fraudulent as- 

signment. — Fights of assignee. — Where cross-decrees 
had been obtained and one of them had been assigned, 
in a suit by the other decree-holder to set aside the 
assignment as fraudulent, — Reid that it was frau- 
dulent, and the right of set-off w'as unaffected. 
Qu(Br€f — Whether, had the assignment been a bond 

fide one, — i.e., for a valuable consideration, — the 
assignee would have taken the decree subject to the 
equities or liabilities of the decree-holder to the judg- 
ment-debtor. Talub Hossbin V. Walker 

[7 W. B., 470 

69. Civil Procedure 

Code, 1877, s. 216. — Putg of purchaser. — tSale in 
execution of decree. — Presumption a,^ to validitg of 
order for execution. — Reid that, according to the true 
construction of section 240 of Act X of 1877, a pur- 
chaser under a sale in execution is not bound to inquire 
whether the judgment-debtor had a cross- judgment 
of a higher amount such as would have rendered the 
order for execution incorrect. If the Court has ju- 
risdiction, such purchaser is no more bound to in- 
quire into the correctness of an order for execution, 
than he is as to the correctness of the judgment upon 
which execution issues. Rewa Mahton v. Ram 
Kishen Stngh 

[li. B. 13 I. A„ 106 : 1. X.. B., 14 Calc., 18 

70. Civil Procedure 

Code, 1859, s. 209. — Stag of execution of decree. 
— Where a decree for the plaintiff has been obtained 
in a suit, and a cross-suit is pending, the Court will 
not stay proceedings in execution of the first suit, 
or order the proceeds of that decree to he paid into 
Court to abide the result of the second. Moolohund 
V. Rajnabain Ghosb . 1 Ind. Jur., N. 8., 830 

71^ Civil Procedure 

Code, 1859, s. 209, Procedure under. — When an 
application to stay execution of a decree is made 
to a Court in which a suit is pending against a decree- 
holder, the Court’s competency, under section 209, 
Act VIII of 1859, to grant the application, depended 
on the decree being its own decree. Au application 
of this nature ought not to be entertained, in the 
absence of an affidavit or satisfactory proof of the 
complaints alleged in it, without the Court calling for 
such proof. Miitun Bibbb v. Buzboob Khan 

[8 W. B., 892 

. 72. — Civil Procedure 

Code, 1859, s 209. — Fxecution of cross-decrees. — 8. 
had against M. in the Rungpore Court a decree for 
costs which he removed for execution to the Court of 
Beerbhoom. On this M. applied to the latter Court, 
under section 2(^9, Act VIII of 1859, for stay of exe- 
cution pending the decision of another suit which he 
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had brought against 8. Reid that, on the decisiofi 
of the other suit, it ought to have been ascertained 
which party had a decree for the larger sum, and that 
execution should have been taken out by that part^ 
only, and for so much as should remain after deduct- 
ing the smaller sum, which should have been entered 
on the decree for the hirger sum. 

SiBOAB V. JraoiFT Indue Bunwabbe Gobind 

[12 W. B.,218 

73 . " — — ■ Pending suit hg 

defendant in which he has credited sum sued for.-— 
Stay of suit ^ — In a suit brought in a Small Cause 
Court to recover balance of rent due, the defendant 
pleaded the pendency of a suit brought by him in the 
District Munsif’s Court against the plaintiff for 
damages for illegal dispossession, and that he had 
given credit against the amount of damages for the 
balance of rent due. Reid that the pendency of the 
suit in the District Murisif’s Court was not a bar to 
the present suit, but that it was open to the Court, 
in its discretion, to postpone the hearing of the 
present suit until the District Munsif had given his 
decision. Muttukaeuppa Kaundan v. Rama Pil- 
LAi 8 Mad., 158 

74 . Fight to 

tion of decree. — Obligation to set ojf.— Where two 
parties have to recover sums from each other under 
the same decree (not cross-decrees) the party entitled 
to the lesser sum cannot be allowed to take out exe- 
' cution against the party entitled to the larger sum, 
and the Court is bound to direct a set-off or to enter 
satisfaction of the smaller sum upon the decree. 
JUGO MoHUN BUKBHBB V. SOOBBNDEONATH ROT 


Chowdhey 

• 

. 18 W, loe 

76. 


Decree in favonr 


of one party with costs in favour of the other. — Civil 
Procedure Code, 1859, s. 209. — When a decree in 
favour of an appellant describes a set of costs as due 
by the appellant to the respondent, it means not that 
any sum should be actually paid to the latter, but that 
the costs in question should be deducted from the 
gross amount decreed, and the remainder only re- 
covered under the decree. Section 209, Code of Civil 
Procedure, bad no application in such a case. IsSHB 
Chundbb Mookbbjbb V. Munmohun Chowdhbt 

[12 W. B., 808 

70. Civil Procedure 

Code, 1882, ss. 246, 247. — Execution of deeree.— 
Cross-decrees. — Simple money-decree. — Decree en^ 
forcing mortgage.— 246 of the Civil Proce- 
dure Code is applicable to cross-decrees and not to 
cross-claims under one decree. To make section 247 
of the Code applicable in the case of cross-claims 
under one decree, the parties entitled thereunder to 
recover from each other must hold the same character 
and possess identical rights of enforcing execution, 
and enforcement of the decree can only be refused, or 
satisfaction entered up, when this is the case. Reld^ 
therefore, where a decree for money of a Court of 
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first instance directed that the money should be 
realisable from certain specific property of the de- 
fendant, and exempted his person and other property, 
and the lower Appellate OouH modified this decree by 
extending it to the person of the defendant, and in 
second appeal the High Court set aside the lower 
Appellate Court^'s decree and restored that of the first 
Court, directing that the costs of the defendant in 
the lower Appellate Court and in the High Court 
should be paid by the plaintiff, that, inasmuch as the 
plaintiff was only entitled to recover the judgment- 
debt due to him from the defendant from such sj^eci- 
fic property, whereas the defendant was entitled to 
recover the judgment-debt due to him from the 
plaintiff from his person and property, the provisions 
of section 247 were not applicable. Kalea Pkbsfai> 
o. Kah Din . . • 1. li. B., 6 All., 272 

77. ' Costs. — Two 

moards of costs in same decree. — Execution of decree. 
— Where a Court makes two different awards of costs 
in one and the same decree, when it ought to have 
made a decree only for the difference between them, 
— BeW that execution could only be taken out for the 
difference between the two amounts awarded. Amjud 
Ali Khan v. Fazul Hossbin . 19 W. B., 187 

78. Conditional 

decree, — JPurchase-money . — Costs, — Civi I Procedure 
Code, 1882, ss. 214, 221, 247, — Decree in suit for pre- 
emption . — The decree in a suit to enforce a right of 
pre-emption directed, in accordance with the provisions 
of section 214 of the Civil Procedure Code, that the 
plaiutiff should obtain possession of the property and 
recover costs of the suit from the defendants (vendor 
and vendee), on pnyment of the purchase-money 
within a fixed time, but that on default of such pay- 
ment the suit should stand dismissed. The plaintiff 
deposited within time the purchase-money witn the 
exception of a sum less than the amount of costs 
awarded to him. He subsequently applied for deli- 
very of possession of the property in execution of the 
decree and for the recovery of the costs awarded to 
him, deducting from sucli costs the unpaid portion of 
the purchase-money. Eeld, applying, by analogy of 
sections 221 and 247 of the Civil Procedure Code, the 
equitable doctrine of set-off, that the plaintiff was 
entitled, when depositing the purchase-money under 
the decree, to deduct therefrom the sum the decree 
awarded to him as costs, and that therefore the decree 
did not become null and void by reason that he had 
not deposited the full amount of the purchase-money 
within time. Degumburee Dahee v. Eshan Chunder 
Sein, B. L. JR,, Sup. VoL, 938:9 W, E., 230; Jugo 
Mohun JBukshee v. Soorendro Nath Boy Chowdhry, 
IS W, B., 106; and JBrijnaih Doss v. Juggernath 
Doss, L L, E., 4 Calc,, 742, referred to. Ishbi n. 
OoPAL Saean . . • I. li. B., 6 All., 861 
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See Act IX op 1847. 

[I. L. B., 4 Calc., 103 

See Confiscation op Propebty in Oudh. 

[I. L. B.. 4 Calc., 727 
1. L. B., 12 Calc., 1 
See Covenant to Renew. 

[1 B. L. B., A. C., 7 

' See Mabbiaoe Settlement. 

[1 Ind. Jur., N. S., 290 
See pon Abbeabs op Revenub-In- 
OUMBBANOBS— Act XI OP 1859. 

[14 W. B., 1 
15 W. R., 141 
See Cases under Sale por Arrears op 
Revenue — Incumbrances — Bengal 
Regulation XI op 1822. 

See Stamp Act, 1879, sch. T, art. 57. 

[I. L. B., 8 Mad., 458 

See Will — Construction. 

[I. L. B., 4 Calc., 514 

made by guardian. 

See Husband and Wipe. 

[I. L. B., 10 Calc., 961 

Suit to set aside— 

See Parties — Parties to Suits — Gov- 
ernment. 

[18 B. L. B., 118 : 21 W. B., 827 
22 W. R., 62 

Wife’s eciuity to— 

See Husband and Wipe. 

[11 B. L. B., 144 

1. CONSTRUCTION. 

1 . Agreements made at time of 

settlement. Duration on the construc- 

tion of an “ ikrarnamah ” and settlement ** roobkari,” 
that it was binding on the plaintiffs only for the 
currency of settlement. In general, engagements 
made at the time of settlement ought to be con- 
sidered primd fade as intended to subsist only for 
the time of settlement. Dial Singh e. Jawahib 
Singh 2 Agra, 108 

IxBAM Ali Khan v, Ludwa . 2 Agra, 118 

2. — Ffifeot of settlement.— JDara- 

iion of, and right created by, settlement. — Transfer of 
proprietary right. — Where a settlement of a talook, 
although it ran for twenty years only, was with a 
person professing to be a proprietor,— that the 
settlement conferred a proprietary right, and not a 
limited interest; and that the plaintiff's vendor. 
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1. CO]SrSTRUCTION~~(fo»«iitfi«?. 

Effect of settlement— con^tn«e<2. 

having been admitted to a share in the settlement 
with a maliki allowance, became a co-sharer in the 
proprietary interest, which proprietary right had 
been transferred to the plaintiffs by their purchase. 
PoaosB V, Aozak Bibks . , 18 W. B., 274 

2. RIGHT TO SETTLEMENT. 

— Claim to settlement after re- 
sumption. — Beng, Beg, II of 1819. — Bx-lakhiraj- 
^ar. — Limitation. — Long possession gives no title to 
a settlement, unless the party claiming a settlement 
has put forward his claim when the lands were re- 
sumed, and the notice has issued to parties to assert 
their claims to such settlements, and has thus com- 
plied with the requirements of the law. Golace 
Chandea CHOwnnEY v, Ali Mollah 

[8 B. Ij. B., 628, note 

4, Claim to permanent settle- 

ment after expiration of temporary one.— 
Forfeiture of right hg conduct. — When a temporary 
settlement expires, wliethcr the holder thereof had 
been the proprietor of the land within the meaning 
of the old regulations, or a stranger, the proprietor 
is entitled to come forw'ard and to claim as of right 
from the Government a permanent settlement of the 
land, unless he has by his own conduct forfeited that 
right. Watson & Co. «. Beojo Soondtjeeb 
Dabek 10 W. B., 396 

On remand an order was made declaring the 
plaintiff entitled to the permanent settlement instead 
of the defendants, and confirmed on special appeal, 
subject to the proviso that such declaration would 
not entitle her to dispossess them if they were in 
possession as putnidars. Watson & Co. «. Bkojo 
SOONDUEBB Debia . . .17 W. B., 376 

5. PurcliaBe of zemindari rights 

during maafee grant.— on expiry of 
maafee grant, — An auction- purchaser of the rights 
and interest of one of several zemindars who at the 
time of the purchase held only certain nankar land 
in lieu of their Zemindari right during the continu- 
ancy of the maafee grant by Government to another 
party, stands in the place of the zemindar, not in 
respect of the nankar land only, but in respect of all 
the right to settlement as zemindar after the maafee 
grant comes to an end. Goextl Pbeshad ». Ru- 
aHONATH 3 Agra, 246 

e. Bight amoxig oo-sharers.— 

Arrangement for collection and receipt hy one co- 
sharer, — Fffect on rights of others on expiration of 
settlement. — Where at the time of settlement it was 
arranged that one co-sharer should make the collec- 
tions and other co-sharers should receive money al- 
low'ance, and such aiTangement was to last for the 
term of settlement only, — Held that after the expiry 
of the settlement such co-sharers were, if the re- 
venue authorities thought fit, entitled to be allowed 
to engage for their shares. Eoonwee Singh v, 
Shzb Dyazi . • . ,3 Agra, 297 


SETTLEMENT — continued, 

2. RIGHT TO SETTLEMENT— eoaftawed. 

7. — ^ Bight on resumption.— 

to set aside settlement , — In a suit by a person claim- 
ing certain lands which have been resumed by the 
Government, the plaintiff is entitled, on the alle* 
gation that he is the rightful owmer of the lands, 
and that the defendant obtained a settlement by 
false allegations of ownership and of possession, to 
an adjudication of his right to a settlement. It is 
not discretionary with the Collector under such cir- 
cumstances to settle with any person he pleases for 
the land, nor is such settlement, if made, final as 
regards all claims. Mahomed Iseaile v. Wise 

[13 B. li. B., P. B., 118 : 21 W. B., 327 

8 . Qhatwali tenures. 

— Suit against Qoternment for settlement. — Limita- 
tion . — A ghatwali tenure was resumed by the Gov- 
ernment under Bengal Regulation II of 1819. After 
the resumption, H, N,, the former holder of the 
tenure, claimed settlement as proprietor. The Gov- 
ernment denied his title, but offered him a lease on 
his giving security. On his failure to find security, 
the Government in 1841 made a temporary settle- 
ment with J. S., who entered into possession of the 
land. No malikana was reserved to or ever paid to 
JET. N. In 1862 the Government settled the land 
permanently with J. 8. The heir of H. N, then 
brought a suit in the Civil Court, praying that this 
settlement should be set aside, and for a declaration 
of his light to have a settlement concluded with him. 
Held that supposing H. H, ever to have had any 
legal right to a settlement as proprietor, the suit to 
enforce such right was barred by limitation, he 
liavmg been effectually dispossessed, and the cause 
of action, if any, having accrued in 1841. Note . — 
The Court appeared to consider that in fact JST. N, 
never had any right to maintain an action in the 
Civil Court to compel the Government to make a 
settlement with him. .Toy Mungui* Singh v, 
Poehaeun Singh. Gotbenmbnt v, Poehaeun 
Singh 7 W. B., 466 

9^ Bight to settlement of per- 

son whose tenure is not cancelled. — Lease 
hy Government after purchase at sale for revenue,’-— 
A, was the owner of a talook in a zemindari which 
was purchased by the Government at an auction said 
for arrears of revenue. The Government did not 
cancel the talook, but settled it with A. for twelve 
years. When the term was expired, the Government 
refused to make a new lease with A., and instead 
leased it for a year to B, Held that the refusal of 
the Government to settle the land with A, in no way 
affected his right to a settlement on the expiratioB; 
of the lease to B. AhsanoolIiAH v. Kisto Gobind 
Dabs 2 O. li. B., 5^ 

19, Owner of parent estate.-^ 

Accretion to estate. — Estates separately numlered,. 
— Certain lands accreted to ap estate, No. 667, and 
were temporarily settled as a separate estate. No. 
3148. During the currency of this settlement, the- 
owner sold his rights and interests in 667 to the 
plaintiff, and in 3148 to the defendants. On the 
expiry of the temporary settlement, the plaintiff, aa 
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2. RIGHT TO SETTLEMENT— 

Owner of parent estate— 

owner of the parent estate", sued to establish his 
right to the permanent settlement of 3148. Held 
that the suit would not lie, and that the plaintiff 
had no claim to have a settlement of 3148. Khitb 
Lal V. China Hazabi . 2 B. Ii. B., A. C., 389 

n. Bight to pottah of waste 

lands. — Alleged failure to cultivate or pay assess- 
ment, — The plaintiffs sued, as the mirasidars of a 
village, to establish their riglit to the grant of a 
ottah of certain waste land of the village which 
ad been granted to some of the defendants. The 
Collector, who was made a defendant, stated that 
the hookumnamah rules of the district directed 
that land should be given to mirasidars on their 
tendering sufficient security, and that the plaintiffs 
on previous occasions had received lands for which 
offers had been made by others in consideration of 
the plaintiffs* preferential right, but that they had 
failed to cultivate the lands or pay the assessment in 
breach of their agreements. Meld that the plaintiffs 
were entitled to the relief sought for. Colleotob 
OP Madeas V. Ramanuja Chaeiyae. Kullappa 
Naih V, Ramanuja Chabiyab . 4 Mad., 428 | 

12. Bight of ex-lakhirajdar.— 

Resumption by Oovernment. — Limitation.^ kii cx- 
lakhirajdar whoso lands have been resumed by Gov- 
ernment under Regulation 11 of 1819 has no abso- 
lute right to a settlement. "When a party claims a 
right to a settlement as being an cx-proprietor, and 
his claim is rejected, he must, to avoid being barred 
by limitation, sue within three years for u declara- ^ 
tion of his right. Bhiku Singh v. Govebnment 

[8 B. li. B., 629, note : 18 B. 1». B., 119, note 

10 W. R., 296 

See Kbishna Chandba Sandyal Chowdhey 
«. Haeish Chanbba Chowdhky 

[8 B. L. B., 524 

8. C. Keisto Chundee Sundyal v. Kasheb 
Kishoeb Roy Chowdhby . 17 W. B., 146 

13. Bight of shikmi talook- 

dars. — Tenants of lakhirajdars, — Resumption by 
Oovernment of laJchiraj tenures, — Shikmi talook- 
dars under lakliirajdnrs, whose lands have been re> 
sumed by Government, cannot sue for a settlement : 
they can only claim to have their sbikmi rights 
upheld, Geish Chundee Rot u. Botdonath 
Dey W. B., 1864, 262 


8. EVIDENCE OF SETTLEMENT. 

14. Evidence necessary to estab- 

lish creation of talooks.— talookdars, 
^Registration of tenure.— The registration of a 
talook,or of the sanads creating it, is not absolutely 
necessary to prove the creation of the talook before 
the decennial settlement. The omission of any 
mention of such a talook in the decennial or quin- 
quenQial settlement, and the inclusion of the lands in 


SET TIjBMBE’T — continued, 

3. EVIDENCE OF SETTLEMENT-eona*n«ed. 

Evidence necessary to establish creation 
of ta looks— 

the decennial settlement as part of the zemindari for 
which the jumma is assessed, does not afford any 
strong inference against the evidence of the talook 
being only a shikmi talook paying rent to the zemin- 
dar ; the talookdars were not required to mention it, 
nor was it necessary for the zemindar to do so. Dis- 
cussion of the evidence requisite to establish the 
existence of an old shikmi talook. Wise v, Bhoo- 
BUN Moyeb Debia 

[8 W. B., P. O., 6 : 10 Moore^s I. A., 166 

15. Evidence of loss of proprie- 

tary right. — Possession of sir land — The posses- 
sion of a share in an estate on settlement may or may 
not be accompanied by the possession of sir land ; 
and the fact of a sharer holding no sir land is not 
of itself sufficient to show that he had lost all pro- 
prietary right in the village. Toolsek Ram v. 
Nahab Singh . . . . 8 IST. W., 48 

4. MODE OF SETTLEMENT. 

10. Procedure on making f^esh 

settlement.— Meg. VII of 1822, s, 14.-- 
Refusal to accept new settlement, — Time to remove 
house. — Where the Collector had issued due notice of 
enhancement under section 14, Bengal Regulation 
VII of 1822, of the jumma of lands situate in a town 
and subject to that Regulation, and the tenant re* 
fused to accept a revised settlement, under such cir- 
cumstances he was held to be entitled to a reasonable 
time within which to remove a house standing upon 
the lands in question. Ram Chane Beea v. Gov- 
ernment 6 C. L. B., 865 

17. Power of Collector to alter 

settlement. — Recognition of title by settlement 
officer. — Beng. Reg, VII of 1822, s. 20. — Where the 
plaintiff* 8 title was recognised by the settlement 
officer in 1836, who assigned an allowance of 5 per 
cent, on the Government demand, — Meld that the 
Collector had no power in subsequent years during 
the pendency of this completed settlement to inter- 
fere with the arrangement of the settlement officer, 
except to the extent allowed by section 20, Regula- 
tion VII of 1822. Section 20, Regulation VII of 
1822, did Mot confer on the Collector the power of 
remodelling the arrangements completed by the 
settlement officer under section 10 of the Regulation ; 
nor could the notification of Government extend to 
revenue officers an authority that the law did not 
allow to them. Himmux Singh v. Colubctob op 
Bijnoub 2 Agra, 268 

10. - — -- Power of Collector to assign 

lands for cultivation. — Bhagdari tenure. — Meld 
that any interference by the Collector to assign of 
his own authority lands in a bhagdari village to a 
tenant for cultivation is irregular and unauthorised. 
RAIJI NAEOXTAM t>. PUEUSHOTTAM GieDHAE 

[2 Bom., 244; 2nd Ed., 288 
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BUTTIiEJOTEIT — continued, 

5. SUBJECTS OP SETTLEMENT. 

What passes by settlement 

— ofjulkur, — JBeng. Ueg. XI of 1825, s, 4,- 
A settlement dol includes all that ordinarily passes as • 
assets of the settlement, hut not what is exclusively 
reserved as the right of the State, — e.g., the right to 
the julkur of large navigable rivers, which, according 
to clause 2, section 4, Regulation XI of 1B25, never 
passes to private individuals with whom Government 
makes settlements. CoLliEOTOB OF Jessobe v, 
Beckwith 6 W. B., 176 

20. ISTon-mirasi lands left 

waste by pottahdar. — Claim of former occu- 
pant, — Non-mirasi land left waste by a pottahdar 
may be granted by the Collector, without reference 
to the claim of the former occupant. Genott Reddi 
17 . Asal Rbddi . • . .1 Mad., 12 

21 ^ Waste lands.— held on 

ryotwari settlement, — liyofs right of occupation . — 
Lands held on the terms of an ordinary ryotwari 
settlement, with annual pottah, and left waste by the 
pottahdar, may be legally granted by the revenue 
authorities. The ryot has an indefeasible right of 
occupation only so long as he pays the Government 
assessment. Khmaeaheva Mudali v. Nalla- 
TAMBi Redhi . • • . 1 Mad., 407 

6. EFFECT OF SETTLEMENT. 

22. Effect on rights of third 

parties.— iBrt wad granted hy settlement officers. 
Effect of. — Bom. Act II of 1863. — Sanads granted 
by settlement officers under the Bombay Act 11 of 
1863 do not prejudice the rights of third persons. 
Puj0 BIN Kadan V. Malhaei bin Rama 

[1 Bom., 171 

23. Effect on ez-maafidar.— 

Status of maafidar after settlement of resumed maajl. 
An ex-maafidar, with whom a sub- settlement has 
been made of the resumed maafi, is presumably not a 
hereditary cultivator, but his position is that of a 
proprietor subject to payment of Government reve- 
nue. Humeed-ool-lah Khan v. Fean Sookh 

[3 Agra, 280 

24. Effect on maafidar. — Settle- 

ment with maafidar. — Payment of revenue. — Where 
a plot of maafi land was on resumption settled with 
the ex-moafidar, who engaged for the Government 
revenue for the term of settlement, and the settle- 
ment was made under section 5, Regulation XIIT of 
1825, and paragraph 151, circular order, Sudder 
Board of Revenue, as provided by section 5, Regula- 
.tion XXXI of 1803, — Meld that they were in posses- 
sion as owners, and on the expiry of the settlement 
the mere fact of its having expired would not deprive 
them of the right of being assessed with revenue as 
proprietors of maafi land ; for where there has been 
a grant of soil, and possession taken and long con- 
tinued thereunder, the ownership thereof vests in the 
grantee, although the grant as to exemption from 
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6. EFFECT OF SETTLEMENT-^JOw^iiiMd. 

Effect of msLSifijdLWs— continued, 

payment of revenue may be invalid and subject to 
assessment. Toolbbb Ram v, Nabain Singh 

[3 Agra, 266 

26. — — ' Besumed maafi 

lands. Settlement of. — Adverse possession. — Where, 
owing to the refusal of the original possessor of a 
resumed maafi land to fulfil the revenue engagements, 
the settlement was made with a stranger, — Meld that 
such settlement (‘ould not confer upon him any right 
adverse to the original possessor after the expiration 
of that settlement, when the original possessor is 
entitled to claim settlement. Mahomed Ata-ool- 
lah v, Mahomed Mohib-ool-lah . 1 Agra, 231 

26. Liability for rent,— Beng. 

Beg. VII of 1822. — Molder of resumed lakhiraj . — 
The holder of resumed invalid lakhiraj land, within 
a Government khas mehal, was bound to pay rent 
according to the settlement of the revenue author- 
ities under Regulation VII of 1822, until he sued in 
the Civil Court to set aside that settlement, or sued 
under Act X of 1859 for a mitigation or re-scttle- 
meut of rent. Huro Pbrshad Chowdhby ». 
Shama Pbeshad Roy Chowdhry 

[6 W. B., Act X, 107 

27. Lakhirajdar in Assam.— 

Molder of resumed grant , — Uight of ejectment , — 
Whatever might have been his position under former 
Governments, a lakbirajdar in Assam is entitled to 
manage his lands in any manner he pleases consist- 
ently with existing regulations, and, as holder of a 
resumed grant which has been settled with him, to 
eject a tenant who has no right of occupancy or leaso 
of any kind. Jullow Surma Patwaerb v. Ma- 
DHUB Ram Atoi Booeha Bhukut 

[16 W. B., 202 

28. — ■ Effect of resumption and 
settlement of lakhiraj. — Invalid lakhiraj, — 
Assessment of revenue by Government upon invalid 
lakhiraj land after resumption does not confer a 
new estate on the lakbirajdar, and does not cancel or 
extinguish a mokurrari lease granted by the lakhi- 
rajdar previously to the settlement, and during the 
time he was in possession of the land as lakhiraj. 
pRATAB NaeAYAN MooKEBJEE V. MaDHU SUDAN 

Mookeejbe . 8 B. L. B., 197 : 16 W. B., 36 

29. Abadkari talookdar.— 

Acceptance of farming leases, — Sale of Government 
right. — A Government settlement, whether perma- 
nent or farming, so far from destroying the rights 
of a talookdar, always preserves them if there be 
really a dependent tenure. Neither the acceptance 
of farming leases by the talookdar quA farmer, subject 
to the Government proprietary right, nor the sale 
of that Government right in any way, ipso facto, 
extinguishes any talookdari right existing in thp 
abadkari talookdar in that capacity, if otherwise 
valid. Hubo Pbrshad Bhuttaoharjbb e. Bhybub 
Chundbb Mojoomdab • . 8 VIT. B., 391 
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80 Settlement with sereral 

peraons ,— as to equality of rights * — 
In the settlement of a talook« after resumption by 
Government with thirteen persons, it is not to be 
presumed that all thirteen persons had equal rights, 
simply because the settlement was made with all of 
them jointly, particularly where the settlement pro- 
ceedings show that the question of the extent of the 
shares was in dispute, and that the settlement was 
made jointly with the whole without prejudice to 
title. OooKOO CHtTBiir Poddab u. Ha^bbza Bibbb 

[7 W. R., 366 

31, Omission to settle 

^boundaries and proportion of assessment which each 
cultivator ought to pay .—^Liability to pay revenue 
individually, — In a suit against a Collector for an 
illegal seizure and subsequent usurpation of plain- 
tiff’s shares in an Agraharam village for non-pay- 
ment of trivari due from other tenants of the village, 
and to recover the increased trivari imposed by the 
Collector, that the fact of pottalis having 
been issued separately to each tenant, stating the 
share of land occupied, without defining the holding 
by boundaries and the proportionate amount of assess- 
ment which the cultivator is to pay for it, though 
affording cogent evidence of the distinct liability of 
each for the amount of trivari stated in his pottah 
and no more, is not conclusive evidence of such in- 
dividual liability. Ellaixa v, Collectob ob Salbm 

[3 Mad., 59 

8. C. affirmed on appeal to Privy Council. Bbbtt 
V. Ellaixa 

[la W. B., P. C., 33 : 13 Moore’s I. A., 104 

32 , Settlement with talookdar 

after his refusal to re-settle at increased 
rent. — Waiver of refusal to pay enhanced rent , — 
Where, upon a talookdar’s refusal at the end of the 
period of his settlement to ro-scttle with Government 
at an increased rate, the jumraa was put up to auc- 
tion, after which the Government did re-settle with 
the talookdar upon the former conditions and the 
former description of the nature of the talook, it was 
held that Government renewed the contract, and 
placed the talookdar in exactly the position in which 
he would have stood had he never refused to pay the 
increased rent. Ognbb Coomab Box v, Kumola 
Kaet Roy 11 W. R., 38 

33 , — Private Limitation. 

^Uight of action as proprietor. — Certain land 
having been settled by Government for a period 
of ten years, one bought the benefit of that settle- 
ment at an auction-sale for arrears of rent, and after- 
wards sold his rights to one M. On the expiration 
of the temporary settlement. Government effected a 
permanent zemindari settlement with M, In the 
following year (1865) the zemindari title was sold, 
and the purchaser now (1869) sues to recover posses- 
sion of certain specified land. The lower Appellate 
Court, finding that none of the persons above-men- 
tioned had possession within twelve years immediate- 
ly preceding the filing of the plaint, considered the 


Bmrrismsmrr^oontinued. 

6. EFFECT OF SETTLEMENT— 

Private rishta^continued. 

suit barred, — Seld that the question was one solely 
of a private right, atid that the plaintiff did not 
stand in the position of Government in regard to the 
statute of limitations. Meld, also, that the plaintiff’s 
claim was traceable solely through M, from whom he 
bought, that at the time of settlement Government 
has nothing more than a right of action by virtue of 
its being proprietor, and not the right of action 
S. had as auction-purchaser ; and only the former 
right passed by the settlement. Rughoonath 
SUBMAH V , GobIND CHUNDBB ROT 

[14 W. R., 170 

7. MISCELLANEOUS CASES. 

34 . Permanent lease made by 

proprietor pending resumption.— Where 
the proprietor of resumed lakhiraj land leases it for 
valuable consideration, and at a stipulated jiimma, 
while the sottlcmeut proceedings are under reference 
to the higher revenue authorities for confirmation, he 
cannot afterwards turn round upon the lessee and 
plead that he had no power to grant a permanent 
lease, ou the ground that the settlement with him 
was temporary, and not permanent. Ameer Ali v. 
Ambbboonissa Bbgvm , . .11 W. R., 11 

35 , Landlord and tenant. — i__ 

of settlement proceedings, — A land-owner, seeking to 
bind his tenants by the settlement proceedings, should 
show distinctly that they were parties to the enquiry 
held by the Collector into the nature and extent of 
their holdings. Ali Aumbo v* Doobga Kox 

[22 W. R., 465 

33 , Right of tenants to deduc- 

tion for cost of collection. — Beng. Reg. Vll of 
1822, s. 9. — Where tenants who were aymadars 
voluntarily signed a jununabuudi drawn up under 
Regulation VII of 1822, section 9, siKJcifying the 
amounts of rent payable by them to tlie Government 
farmers with whom the settlement was made, — Meld 
that the tenants were not entitled to a deduction 
from such specified rents on account of costs of col- 
lection. Watson & Co. v. Mohbndbo Nath Paul 

[23 W. R., 436 

37 . Powers of Revenue Boards. 

— Resumption . — Cancelment of settlement. — A settle- 
ment of a resumed lakhiraj estate being made by the 
Collector with the plaintiff “ subject to the orders of 
the Board of Revenue,” the Board, or the Com- 
missioner acting under rules laid down by them, may 
cancel the settlement at any time. Hablal Tbwabi 
V . COLLBOTOB OP BhAUGULPOBB 

[3 B. L. R., Ap.,82: 12 W.B., 8 

8. EXPIRATION OF SETTLEMENT. 

33 . Revocation of sanad.— Reis. 

Act VII of 1863, s. 7. — Jurisdiction of Civil CourU 
— Where a sanad by way of summary settlement of 
land revenue has been granted by Government under 
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8. EXPIRATION OP SETTLEMENT— 

Bevooation of sanad — continued, 

Bombay Act VII of 1863, Government cannot reform 
or set it aside without the assent of all parties in- 
terested therein. To do so would be an assumption 
by Government of the function of a Civil Court. A 
Civil Court cannot, on the ground that Government 
has, by mistake, granted such a sanad to a person 
not the owner of the land, reform or set aside the 
sanad. Section 7 of Bombay Act VII of 1863 renders 
the quit-rent, Axed by the sanad, binding alike on 
Government and on tlie rightful owner of the land, 
but the latter may recover the laud from the grantee 
of the sanad, subject to the quit-rent, fixed by the 
sanad, payable to Government ; and such grantee will 
be declared to have taken the sanad as a trustee for 
the rightful owner. Where Government had granted 
seven sanads to certain garasis in respect of lands, 
part of which had been previously sold by the garasis 
and Government had attempted to revoke and cancel 
those sanads, and had subjected the lauds to a full 
assessment on the ground that the garasis were not 
entitled to any of the said lands and that the sanads 
had been granted by mistake, — Seld, that such 
attempted revocation, cancellation, and re-assessment 
were void and of no effect, and that the grantees 
were entitled to hold the lands on the terms mention- 
ed in the sanads, but, so far as regarded the sold por- 
tion of the said lands, in trust for the vendees thereof 
and their heirs, representatives, and assigns. Quaere, 
— Whether a Civil Court can give relief, either by 
reforming or cancelling such sanads, against mis- 
takes, other than those relating to ownership, which 
may be found to exist in the sanads. DALSANa 
BEAVBANa V, COLLBOTOE OF KaiEA 

[I. L. R., 4 Bom., 367 

39. Liability to ejectment. — De- 

pendent talookdars. — Dependent talookdars re-admit- 
ted to temporary settlements for a certain number of 
years are not liable to ejectment at the close of those 
settlements. Hubogobind Doss v. Eala Chaki> 
SShaha ... .6 W. B., Act X, 26 

40. Dispossession. — Dependent 

talookdars. — Cause of action. — When a dependent 
talookdar, holding under a temporary settlement, has 
that settlement placed in abeyance by the Collector 
taking the collections into his own hands khas, the 
Collector’s act is not one of dispossession from which 
limitation can count, but limitation will reckon from 
the date when the purchaser, at a sale after the Collec- 
tor had ceased to hold khas, had himself made collec- 
tions, and so created cause of action by dispossession 
of the former talook. Mybnoobbekif v. Rammonbb 
Chowdheain . . , , 7 W. B., 182 

41 . Shikmi talookdari right.— 

Dwyment in lieu of shikmi talookdari right. — Where 
a shikmi talook^r accepted from' Government a 
pottah, which admitted him to be a person having a 
right to a settlement, and gave him as a separate and 
distinct allowance under the head of expenses (in 
addition to the usnal allowance for collections, &c.), 
the allowance which had, under the previous settle- 


SETTLEMENT — continued. 

8. EXPIRATION OP SETTLEMENT— 

Shikmi talookdari right — continued. 

meut, been made to him under the head of malikana,— 
Seld that if he had notice, and accepted the payment 
bocHuso he knew that his right as malik of the shikmi 
talook was no longer recognised, then the shikmi 
talookdari right came to an end at that time. Main* 
OODBEBN V. NuBO CoOMABBB DeBIA 

[24W.B.,247 

SETTLEMENT AWABD. 

See Cases itndkb Act XIII or 1848. 

SETTLEMENT OPPICEB. 

See Limitation Act, 1877, abt. 130 (1871, 
ABT. 130) . I. L. B., 1 Bom., 586 

See Sbbyicb Tenure. 

[I. L. B., 1 Bom,, 586 

1 . Power of settlement officer. 

— Question of payment and right to possession 
between mortgagor and usufructuary mortgagee . — 
The duty of the settlement officer is to record the 
names of those whom he finds in possession of right, 
or whom he finds to have been wrongfully dispossessed 
of right within a certain period; but it is not his duty 
to determine the question whether the mortgagor in 
a usufructuary mortgage is entitled to possession by 
reason of the satisfaction of the debt out of the usu- 
fruct. Bhybo Rai V. Golab Singh . 3 Agra, 303 

2. Powers of, in 

making entry in jummabundi.’-^h. settlement officer 
is bound to record in the jummabundi tlie existing 
rights of cultivators, and cannot impose an enhanced 
rent without notice on those entitled. If he enters 
a higher rate in spite of protest, such entry does not 
conclude the tenant from pleading non-liability. 
Ledlib d. Doobga Monbb Dosseb. Watson & Co. 
V. Doobga Monee Dosseb • . 21 W. B., 410 

3. Act XIV of 1863. 

— Application under Act X of 1859, s. 28. — The 
powers which the Government was authorised by Act 
XIV of 1863 to confer on settlement officers were 
limited to powers for the decision of suits of the na- 
ture mentioned in section 23 of Act X of 1859, or in 
Act XIV of 18G3, and there was no authority given to 
Government to invest settlement officers with any 
other of the powers which were vested in a Collector 
by Act X of 1859, consequently an application under 
section 28 of that Act could not be entertained by a 
settlement officer. Thaboobee «. Dhulebt Singh 


4 . — Act XIV qf 1863, 

s. 8. — Resumption and assessment . — The powers 
given by section 8 of Act XIV of 1863 to a settle- 
ment officer, for the decision of suits of the nature 
mentioned in section 28 of Act X of 1859, or in Act 
XIV of 1863, did not give him power to try a right to 
resume and assess.* Jetohttnd «, Kabhobbb 
[2 N. W., 244; Agra, P. B., Ed., 1874, 222 
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SM-TLBMBNT OPFIOBR.-^Fowep of Bet- 
tlement officer — continued, 

5, — Tower to refer 

ease to another officer for trial. — Act X of 1859, s. 
150. — Act XI F of 1863, ee. 8 and lO.'—An officer 
employed in making or revising settlements of land 
revenue and invested by the local Government with 
the powers described in section 8, Act XIV of 1863, 
was not thereby empowered to refer a suit, which be 
had jurisdiction to try by virtue of the provisions of 
the above mentioned section, to another officer for 
trial. The powers in section 8 of Act XIV of 1863 
were the powers spoken of in section 150 of Act X of 
1859, and were distinct from the powers given to a 
Collector by the second clause of section 162. Section 
10 of Act XIV of 1863 enacted that if a suit for en- 
hancement of rent be brought before any officers 
empowered under section 8 to hear the same, such 
suit should be heard and determined by such officer, 
and it was not provided that he might refer it for 
trial and decision to another. Punchitm Sinqh v. 
Hooemutoonnissa . . 6 N. W., 04 

0^ Power to increase 

rent. — Consent of ryots. — Where increased rent is 
imposed in the course of settlement proceedings, the 
Collector’s jummabundi must show the consent of all 
the ryots before they can be held to be bound by it. 
Rbazooedeen Mahomed v. MgAlpine 

[22 W. B., 640 

7. Tower of, in Son- 

that Tergunnahs . — Reg. Ill of 1872, — Reference 
fa settlement cases , — Quesre. — Whether, having regard 
to Regulation III of 1872, and the notification by 
the Lieutenant-Governor, dated 7th May 1872, a 
valid reference can be made in a settlement case in 
the Sonthal Pergunnahs by a settlement officer. 
Tahini Peosad Missee o. Mahammad CuownnHY 

[6 C. L. R., 666 


SHARES. 

See CoMrANT— T eanspkr op Shares and 
liiaHTS op Teanspbebes. 


— AsBignment of. 

See Insolvency — Order and Disposi- 
tion . . 1. li. B ,, 2 Bom., 642 

— Definement of— 

See Cases dndbr Hindu Law— Paeti- 
TioN— R equisites poe Partition. 

— Sale of— 

See Contract— Contracts foe Qovebn- 
MSNT Securities or Shares. 

[2 Bom., 260, 2nd Ed., 246 
2 Bom., 267, 2nd Ed., 263 
2 Bom., 272, 2nd Ed., 268 
8 Bom., O. C., 9, 69, 79 
1 Ind. Jur., ET. S., 17 

— Suit for redistribution of, after 

partition. 

See Jurisdiction op Civil Court — Re- 
venue Courts— Partition. 

R.,4 0alo., 610 


SHARES- 

— Transfer of— 

See Bans; op Bengal. 

[I.L. R.,8Calo., 892 

See Cases under Company — Transbb of 
Shares and Rights op Transpekebs. 

1 , Transfer of shares.— 

transfer. — Cause of action. — Shares in the National 
Bank were sold by the allottee, and a transfer in the 
form required by the articles of association of the 
Bank was executed, but no name was inserted as 
transferee. The purchaser pledged them with the 
1. P. L. and China Bank, and deposited with them 
the blank transfer. This Bank applied to the Na- 
tional Bank without producing a letter from the 
pledgor to register their lien, and on its refusal sold 
the sliares to the plaintiff and delivered to him the 
transfer, also in blank. The plaintiff inserted his 
own name in the transfer, and requested the National 
Bank to register the shares in his name. In an 
action against the National Bank to recover the 
price of the shares, — Held that they were justified in 
refusing to register. Held alhO, that the plaintiff 
having received back from his vendors the price of 
his shares, had no cause of action. Knowles ». 
National Bane op India . 2 B. L. R., O. C., 159 

2, Transfer hy way of 

yledge . — Right of transferee to have transfer re- 
gistered and to have dividends. — A. and B., proprie- 
tors of indigo factories, sold them to the E. B. 
Company, receiving in part payment 1,000 fully paid- 
up shares of the company, which was a company 
registered under Act XIX of 1857, A. and B. co- 
venanting to indemnify the company from all loss,, 
and to guarantee a dividend of 8 per cent, for the 
term of two years. A., being indebted to C., depo- 
sited the sliares with him as u security for the debt. 
C. gave notice of this to tbc company before he 
made the advance to A., and the comjuiny assented 
to the deposit. A. and B. afterwards became jointly 
indebted to the company, in respect of th e covenant 
and guarantee. Held that C. was entitled to have the 
deposit of the shares registered in the books of the 
company, and to be paid dividends upon them, 
PiBTSOH V. Eastern Bengal Indigo Company 

[1 Ind. Jur., N. S., 27S 


‘BiiVwhere the deposit by A. was accompanied by a 
contract with a power of sale of the shares, but no- 
thing was said about receiving the dividend,— He/d 
that, under this contract of A., C. could not receive 
the dividend, though he could under a contempora- 
neous general power of attorney from A, Royal 
Sank op India v. Eastern Bengal Indigo Com- 
pany . . . lind. Jur., K. 8.,281 

8, ' ' — Blank tranrfers . — 

Tenders, — On the 19th April plaintiff sold to defend- 
ants sixty shares in the N. Bank, to be delivered and 
paid for on Thursday, April 26th. The sold note was 
as follows : — “ Baboo Lall Mohun Mullick. Sold by 
your order, and on your account, to Messrs. Peary 
Chand Mittra and Sons (Metcalfe Hall) sixty shares 
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SHABiES. — Transfer of Bhsrei^continued. 

in the N. Bank at R4 premium per share. (Signed) 
Sree Coomar Sircar, Broker^ The bought note 
exactly corresponded. On the 23rd April plaintiff 
received from defendants the following : — “ With 
reference to the sixty N. Bank shares sold by you, we 
shall thank you to send us three transfer deeds on 
Friday next, vw., two for twenty-flve shares each, 
and one for ten shares.’^ On the 26th April plain- 
tiff sent to defendants sixty N. Bank shares, some 
standing in the name of H.., and some in the name of 
P., accompanied by transfers, all executed by P. 
alone. These shares were all returned by the defend- 
ants, with the following memorandum: — “The ac- 
companying shares in the N. Bank purchased for 
delivery to-day are not in order.” Later on the 
same day, the :2Gth, plaintiff took personally to defend- 
ants the same sixty shares with transfers, executed 
some by J7. and some by P., the name of the transferor 
corresponding number ^ number with the name in 
the shares. On this, a^n the previous occasion, the 
name of the transferee was left blank. Ihese shai’es 
were also rejected by the defendants as not in order. 
Plaintiff .then, on April 27th, about 1 p.m., had the 
shares registered in his own name, and, within two 
hours afterwards, sent them to the defendants with 
corresponding transfers, and with the following 
letter : — “ In comj)liance with request in your memo- 
randum of the 23rd instant, 1 now send you the sixty 
shares N. Bank, with three transfer deeds, and will 
feel obliged by your paying the amount to the 
bearer.” The defeudants declined to receive the 
shares, and they were re-sold at a loss. The plaintiff 
never had any personal interest whatever in the 
shares, either on the 26th or 27th April, and was a 
mere benami holder for JT. and P. The articles of 
association of the N. Bank required transfers to be in 
the' form F. appended to Act XIX of 1857. The 
transfers tendered by plaintiff were on each occasion 
in that form. The defendants swore that the “ Fri- 
day, the 27th April, mentioned in their memorandum 
of the 23rd April, was inserted by accident, instead 
of Thursday,”’ the 26th April, and that they conse- 
quently rejected the tender on the 27th. ileid (1) 
that the contract as it stood on the bought and sold 
notes was a contract by the vendor (as in Stephen v. 
De Medina) that “ in consideration of such a sum, I 
will execute any proper conveyance which you tender 
me.” (2) That the memorandum of April 23rd, 
coupled with the fact of the vendor having made 
tenders of transfers of the shares, was evidence 
enough to show that the vendor bound himself to 
tender a proper conveyance to his vendees. (3) That 
the document of conveyance must be complete at the 
time of tender, or capable of being then made 
complete. (4) The transfers, with a blank for the 
name of the transferee, were incomplete and insuffi- 
cient, the vendor showing no authority from ff. and 
P. (6) That the Court below must deal with the 
question «f fact, whether or no the mention of Fri- 
day, the 27th, instead of Thursday, the 26th, was a 
mistake; and, semble, that, if the defendants had 
received the blank transfers, and acted upon them, 
the waiver would have rendered them complete. 
Lall Mohun MuiiLick e. Pbabt Chanb Mittbb 
ll ind. Jur., N. S., 383 


SHABES—coaftnttsd. 

of shares fbr Aiture 
delivery. — Befusal of purchaser to aeospf.’^jReadi^ 
ness and willingness to deliver, — Pledge of shares 
to third Where a contract is made for the 

future delivery of shares, and the purchaser, before 
the delivery day, gives notice to the vendor that he 
(the purchaser) will not accept the shares, the vendor 
is thereby exonerated from giving proof of his readi- 
ness and willingness to deliver the shares. Semble,’^ 
The mere fact that such shares are pledged to a third 
person is not sufficient to show that the vendor is not 
ready and willing to deliver them, if there is nothing 
to show that the pledgee is not willing to assist the 
vendor in carrying out his contract, and it being ap- 
parently for the advantage of the pledgee tha;^ he 
should do so. Databhai DipchaIs^d e. Manikbai. 
Ybijbhukan ... 8 Bom., A. C., 128 

6, Bquitahle assign- 

ment of right to sue. — Readiness and willingness to 
deliver. — Tender, — Constructive tender. — A contract 
for the delivery of shares at a future day is a 
contract that con be assigned in equity, and the as- 
signee of such a contract can, in his own name, main- 
tain a suit to recover damages for its breach in the 
Civil Courts in India. In such a suit the plaintiff 
would be subject to any equities that might subsist 
between his assignor and the defendant. In order to 
support an allegation of readiness and willingness to 
deliver, an actual tender is not in all cases necessary, 
e.y., a tender will he dispensed with where the defend- 
ant has refused to perform the contract, or where, on 
the day for the performance of it, he has absconded, 
and, having closed his place of business, has left 
no agent or other person to represent him. Dayabhai 
Dipohand V. Dullabhbaic Dayabah 

[8 Bom., A. C., 188 

SHEBAIT. 

See Casbs undbb Hinbu Law — Endow- 
ment. 

SHERIFF. 

Iiiability of- 

See Escape pbom Custody. 

[4 W. B.,P. O., 99 
6 Moore’s 1. A., 467 

See Sale in Execution op Dbohbe— Set- 
ting ASIDE Sale — Bights op Pub^ 

OHASEBB — BBOOYKBY OP PURCHASE- 

MONBY • . I. Xi. B., 2 Bom., 258 

— Sale by, under writ of fieri facias. 

See Sale in Execution op Dbcreb— Set- 
ting aside Salk — Rights op Pub- 

eHASBRS — ilBCOyEBY OF PUROHABB- 

MONBY . . I. Xi. B., 1 Calc., 56 

[^1. Xj, B., 8 Calc,, 806 

Bight to poundage.- _ . 

faction of decree after attachvhent, but before sale. 
—Certain immoveable property of the defendant was 
attached in execution of a decree which had been, 
partly satisfied by the proceeds of a previous sale in 


IV 
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8HBRIFF.— Bight to 

execution. Before toy proceedings for sale were 
tiiken under tlie attachment, the defendant paid the 
balance and satisfied the plaintiff’s claim in fulL 
Meld that the Sheriff was entitled to poundage upon 
the amount so paid in satisfaction of the debt, and 
satisfaction of the decree was ordered to be entered, 
and the attachment withdrawn, subject to the pay- 
ftient of such poundage. Hotohubk Butt u. 
Ai&rbka Bibi . I. li. B., 2 Calc., 885 

PsABSON u. Madeub Chundbb Ghosb 

[t, L. 2 Calc., 887, note 

2 . 

'meevaiion** ^Ambiguity in document, — Usage, — Mis- 
chdrge of defendant, Effect of, on Sheriff's right-— hi 
a suit brought in the Bombay Court of Small Causes 
to recover Sheriff’s poundage on the amount endorsed 
on a warrant of arrest in execution of a decree ob- 
tained by the defendants, and under which the plain- 
tiff, at the request of the defendants, arrested H,, 
who applied to the High Court under section 278 of 
Act VIII of 1859, and was ordered to be discharged 
from custody, the Judge found for the defendants 
with costs, subject to the opinion of the High Court. 
Held (1) that the words " debt levied by execution ” 
used in the table of fees for the Recorder’s Court, 
and continued in the subsequent tables, being ambi- 
guous, the rule applies that “ if an instrument be an 
ancient one and its meaning doubtful, the acts of its 
author may be given in evidence, in aid of its con- 
struction j” (2) that as the Sheriff is the officer of 
the Court, and his foes are received under its author- 
ity, it was unnecessary to refer the case back to the 
Small Cause Court in order that evidence of usage 
might be taken j (3) that having regard as well to 
the usage and practice of the Supreme Court as to 
the liability of the Sheriff at the time the old tables 
of fees were settled, the words used must be con- 
strued as entitling the Sheriff to poundage upon his 
executing a warrant for the arrest of a defendant in 
execution of a decree ; and (4) that if the Sheriff’s 
right accrues upon his executing the warrant, the 
subsequent discharge by the Court of the defendant 
from custody ought not to divest him of it . V ibayae 
Vasubbv V , Ritchie, Stbtjabt & Co. 

[4 Bom., O, C., 139 

Compromise after 
attachment of property and hrfore sale* — Where pro- 
perty is attached by tlie Sheriff after judgment, and 
the parties come to a compromise before the Sheriff 
sells any of such property, the Sheriff is only entitled 
to poundage on tlie amount received by the execution 
creditor in compromise of his claim. In the mat- 
ter OF Bombay Joint Stock Cobpobation. In 
BE Shbbjff of Bombay . 6 Bom., 0« C., 22 

8H1KM1 TAliOOKBABS. 

See Settlement-- Right to Settlement. 

[W.B., 1864, 262 

See Settlement— Evidence of Settle- 
ment. 

[8 W. R, P. C., 5 : 10 Moore’s I. A., 186 


SHIP. ABB1B8P GJP- 

See Abbbbt— O iTXL Abbbst* 

[1 Hyde, 2^ 

Deposit of seciirity with Mar- 

slial. — Application for arrest of deposit in another 
action, — Admiralty Court, Mraciice q/’.— The ship 
iff. having been arrested in an action promoted by 
the master of the ship N., for damage caused by a 
collision, in which the N., with her cargo, was totally 
lost, deposited with the Marshal of the Court certain 
Government paper as security to answer the alleged 
damage, on which the M, was released. The cargo 
of the N. had been insured, and on the loss thei*eof 
the Insurance Company paid the amount of the 
policy, and instituted proceedings against the M, in 
respect of the loss of the cargo. Seld, the Court 
had no power to g^ant an application by the Insur- 
ance Company for the arrest of the security in the 
hands of the Marshal, so as to make it answerable in 
their action, Tbiton IN%ueance Company i?. 
The Moobhill.” In be The “ Moobhill” 

^15 B* Xi. B*, Ap., 8 

SHIP, BEGISTEBING OP- 

Britisli Bhip. — Stat, 8 and 4 

Viet, e. 56. — Act X of 1841.— Ship built in foreign 
port. — A ship built in a foreign port in India in 
1817, within the limits of the Company’s charter, by 
foreigners, and which sailed under foreign flags 
until 1838, when it was then and thereafter owned 
by and belonged to British subjects, resident at 
Bombay, held to be entitled, under the proclamation 
of the Governor General in Council under 8 and 4 
Victoria, Cap. 66, and the Act X of 1841 of the 
Legislative Council of India, to be registered at 
Bombay as a British ship, for the purposes of t]:ade 
within the limits of the Company’s charter. Cbaw- 
FOBD V. SrooNEB • 4 Moore’s I. A., 179 

SHIP, SALE OP— 

See Bottomby Bond . 5 B. li. B., 258 
[6 B. L. B., 323 

Sale in execution of decree. 

— Form of transfer. — Merchant Shipping Act, s. 65. 
— Mandamus to Registrar to register transfer , — 
Jurisdiction of Small Cause Court. — Execution of 
Small Cause Court decree. — The transfer oif a ship 
should be in the form, or as near the form as may he, 
laid down by the Merchant Shipping Act ; therefore, 
where a ship sold in execution was transferred by 
the Clerk of the Court, in a form usual in sales in 
execution, but quite irregular, having reference to 
the Merchant Shipping Acts, the Court refused a 
mandamus to cider the Registrar to register the 
transfer. Qiuere, — Whether a ship can be sold in 
execution of a decree of tbe Calcutta Small Cause 
Court, and, quaere, whether the Clerk of the Small 
Cause Court can execute a transfer of a ship, sup- 
posing she is saleable, in execution of that Courts 
decree. In THE matteb of the ship •* Shah Cal- 
LANDEB ”, . -1 Ind. Jur., K. 8., 268 

2, — Contract hetween 

British subject and non*British subject as to regie- 
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SHIP, SAXiB OF,->8ale in ^xemtioii of 

decree — continued, 

tered chip in Calcutta, — Merchant Shipping AcU 
6Sf 5o, -^Jurisdiction of SmaU Cause Court.-^jEsDecu^ 
tian of Small Cause Court decree, — Form cf transfer 
to purchaser, — A.y not a British subject, contracted 
with S,, a British subject, for the purchase of a ship 
which was registered in the port of Calcutta in the 
name of C, (also a British subject). A. and B. en- 
tered into the contract as if both had been British 
subjects. Held that, on the evidence, the parties 
contracted with reference to the Merchant Shipping 
Act, and that the intention was that a title under 
that Act should be given. Held also, that,' although 
it turned out that A,*s nationality prevented the 
possibility of his being registered as owner, this did 
not affect the liability taken upon himself by B, to 
have himself put on the register as owner, or his li- 
ability to put A, in a position to liave a change of 
ownership noted in the register under section 53 of 
the Merchant Shipping Act. Held further, that B,, 
not having had himself put on the register as owner, 
and not having put A, in a position to have a charge 
of ownership noted under section 63, and B, having 
declined to take any further steps towards attaining 
either of these objects, A. was entitled, although he 
had got possession of the ship, to rescind the con- 
tract, and to recover back a portion of the purchase- 
money which he had paid, and also to recover damages 
for the breach of contract. The Calcutta Court of 
Small Causes had power to seize and sell a vessel in 
execution of a decree of that Court, and the bailiff 
who sells the vessel is the person who ought to exe- 
cute the bill of sale to the purchaser. A British 
ship having, in execution of a decree of the Calcutta 
Court of iSmall Causes, been sold to a person qualified 
to be the owner of a British ship , — Held that it was 
necessary that the transfer to the purchaser should 
be by bill of sale as prescribed in section 55 of the 
Merchant Shipping Act, and the mere sale and deli- 
very to the purchaser did not pass a title to him. 
Esau Ahmed v. Jassim Bjnsaff 

[2 Ind. Jur., N. S., 261 

SHIPMENTS. 

1 . Oon«ignment of goods.— 

of exchange, — Presumption of payment of. — Sale of 
goods . — The plaintiffs in London and the defendant 
in Calcutta had dealings, w'hich consisted in the 
defendant shipping jute cuttings and rejections to 
the plaintiffs in certain quantities, and within certain 
limits as to price, the defendant drawing bills on the 
plaintiffs in respect of such goods, which the plain- 
tiffs accepted. The plaintiffs alleged that there was 
an agreement between them and the defendant, that 
in case of shipments in excess of the limits given by 
the plaintiffs, they should at their option receive the 
goods on their own account, or treat them as con- 
signments on account of the defendant, but the de- 
fendant denied there was any such arrangement. 
The defendant made several shipments in excess of 
the plalntiff^B limits, and the plaintiffs treated them 
as consignments on the defendant’s account, selling 
them on defendant’s account and forwarding him 
account sales, and drawing bills on tlm defendant for 
any balance due to them in the tyansactioms^ w'hich 

IV 


SHIPMENTS. --*Coxi«igniiient of goods^ 

continued, 

bills the defendant refused to pay. In an action 
brought by the plaintiffs for the balance due to them 
from the defendant in respect of the shipments which 
had been treated by the plaintiffs as consignments 
in the defendant’s account, the defendant admitted 
he had sold the bills and received the money for 
them ; they were produced by the plaintiffs, the ac- 
ceptors. Held that the bills being product by the 
acceptors after due date, and the defendant having 
received a notice of dishonour, and no demand for 
payment of the bills, the presumption was that they 
had been paid by tlie plaintiffs. In exercising their 
option of treating shipments in excess of their limits 
as on their own account or as consignments on ac- 
count of the defendant, the plaintiffs were entitled 
to treat each shipment separately, and were not 
compelled to decide on an average of the shipments 
taken all together. Shbabmak o. FuEMiNGh 

[6 B. L. R., 619 

2. — — — Bills of lading 

fraudulentlg signed. — IHtle of endorsees for oalue 
against holder of maters receipts v>ho has no^Maid, 
—The plaintiffs agreed with the defendant K. M. to 
purchase and ship cotton on account of K M,, and 
to retain the mate’s i-eceipts for the cotton so ship- 
ped until the purchase-money should be paid by K, 
M. Under this agreement the plaintiffs shipped 
609 bales on board the Teresa. Before the greater 
part of the 609 bales bad been shipped, and before 
paying for the same, K. M.» without production of 
the mate’s receipts, induced the master of the ship 
to sign bills of lading for the said 609 bales, and on«* 
dorsed over the bills of lading for 310 of such bales 
toJ.C.^ Co., bond fide endorsees for value with- 
out notice. In a contest between the plaintiffs, hold- 
ers of the mate’s receipts, and J. C, Sf Co., en- 
dorsees for value of the bills of lading of the said 
310 bales, it was held that the plaintiffs were entitled 
to the possession of the 310 bales to the exclusion of 
J. C. Scdlo, Kajabam Govibdbam u. Bbowiv 

[7Bom.,O.C.,97 

I SHIPPING LAW. 

1, Certifieates . — Suspension or can- 

celment of certificate. — Act I of 1859, ss. 201, 202, 
-^The local tribunal in India, appointed under sections 
201 and 202 of Act 1 of 1869, can suspend or cancel 
the British certificate of a master or mate, and for 
that purpose its report need not be confirmed by the 
local Government. Ex pabtb Hubst. I»r 
mattbb of Steamship “Jason ” . X Mad.» 270 

2, Collision. — Collision in port,---- 
Port Rules, 185a.--Uahility of ship for damage,--^ 
The ship T, having got adrift in a dark night, in con** 
sequence of a coUisiou, the harbour-master tri^ to 
anchor her, but failing to do so, as her cable jam*- 
laed, finally brought her up Inside the ship A,, which 
was moored off the Howrah side of the Hooghly, this 
being the only berth the T, could then secare. The 
next flood swung both ships, and the T, foaled the A., 
damaging her, and causing her to part her cables, in 
consequence of which she suffered further damage 
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saiFFnra law.— coiusion •^•continuedm 
from subsequent collisions. The owners of the A, 
sued the T, for the whole damage done. The defence 
was that the promovents, by adopting certain pre* 
cautions, might have prevented the accident; that 
the T, Mng in charge of the port authorities was 
not liable, and that no care or skill on her part could 
have prevented the accident. The I*, did not allege 
a liability of any of the vessels subsequently collided 
with. Meld that liability for damages occasioned by 
collision rests, primd facie, on the colliding vosseL 
That a ship in port is bound to be prepared for such 
exigencies only as might be expected to arise from 
the circumstances she knew to surround her, that is, 
a ship is protected by the port rules from liability 
for damage only when it is due to the acts or omis- 
sions of the othcials in charge of her. Meld also, that 
the ship is liable for all the consequences occasioned 
by an accident that results from any defect in her 
equipment, or want of care or skill of her crew, &c. 
Ilf MATTBB OB THK THALATTAt'* 

. [Bourke, Ad., 1 

Meld on appeal, that an accident to the gear of a 
•hip not of itself alone render her liable for 
damages for a collision of which it is a remote occa- 
sion ; and that a ship at anchor in the port should 
keep a look-out, and be ready to take all reasonable 
means for her own safety in an emergency. The 
“Thalatta” u. The ** Akhb” 

[Bourke, A. O. C., 87 

3, — Liability of ship 

for fault of pilot, — Port Mules, 1856, — Act XXII of 
1855 , — The ship M., in charge of a pilot (acting as 
harbour-master), when proceeding across the bow of 
the ship J, 8., which was at anchor, to take up a 
clear mooring, came into collision with and slightly 
damaged her, and this suit was for the damage so 
occasioned. Both sides relied on Act XXII of 1856 
and the Port Rules of 1856, the plaintiff contending 
that the oiHcer in charge was not such officer as the 
said Act and Rules referred to ; and the defenckut that 
he was. The suit was dismissed with cost* Meld 
that a ship is primd facie liable for damages occa- 
sioned by a collision resulting from an error in judg- 
ment of the officer in charge of her. Meld also, that 
a vessel is exempted from liability for the fault of a 
pilot in charge of her, — firsts where a master is 
authorised to employ a pilot, and is exempted from 
responsibility if he elects to do so; and, secondly, 
where the employment of a pilot is compulsory, and 
the owners of the vessel so employing him are reliev- 
ed from responsibility for his misconduct : that the 
legislation regarding the employment of pilots and 
o£er officers in the port of Calcutta is contained in 
Act XXII of 1855 and the Port Rules of 1856 : that 
where no special requisition is made by the port 
authorities, undei: Rules 2 and 7, a ship may move at 
her discretion in the port : and that it is unlawful, 
under section 12 of Act XXII of 1865, to moor a 
vessel in the port without having a port officer on 
board to take command of the ship. Ih the hattbb 
ow THE " Hakoybb” . Bourke, Ad., 15 

Collision from 
in the river, -^Inevitable The shij 


SHIPPING IiAW.— Collision— 

Thames was lying a mere hulk, waiting for r^air 
when a bore drifted her stern foremost up the river, 
and she came into collision with another ship. No 
negligence was proved against the master, and the 
accident was hold to bo inevitable, and no costs were 
decreed on either side. Abdoola Rohohan Moosah 
V , The '' Thames . . Bourke, Ad., 21 

5 ^ — Moving vessel in 

harbour. — Act XXII of 1855. — Negligence of 
pilots — Bombay Marhour Rules,^ Lights on vessels. 
Duty to carry or sAow.— The taking of a steam-vessel 
in a trial trip from Mazagon to the sea and back 
again is ii moving of such vessel within the meaning 
of section 12 of Act XXII of 1855. For such a trip, 
therefore, the employment of a pilot is compulsory. 
Where the employment of a pilot is compulsory on 
board a vessel, and such pilot being on board, an 
accident happens through negligence in the manage- 
ment of the vessel, it lies upon the owners, in order 
to exempt themselves from liability, to show that the 
negligence causing the accident was that of the 
pilot. If such negligence is partly that of the mas- 
ter or crew and partly that of the pilot, the owners 
are not exempted from liability. If it be proved on 
the part of the owners that the pilot was in fault, 
and there is no sufficient proof that the master or 
crew were also in fault, in any particular which con- 
tributed, or may have contributed, to the accident, 
the owners will have relieved themselves of the bur- 
then .of proof which the law casts upon them. Rules 
of Bombay harbour with regard to the showing of 
lights by vessels in the harbour considered. Inde- 
pendently of special regulaiion or legislation, there 
is no genernl obligation by maritime law on sailing 
vessels, either under way or at anchor, to carry 
a light throughout the night, although, for the sake 
of avoiding a misfortune, it ' may under particular 
circumstances become their duty to carry or show a 
light. Although that is so, yet the Court will go 
some way to treat the dark boat as the wrong-doer ; 
and if a vessel be either under way or at anchor at 
night in a channel, fair way, or ordinary track or 
path of other vessels, she is bound by general mari- 
time law either to carry or show a light in order to 
indicate her position when other vessels are approach, 
ing. her, and in sufficient time to enable them to 
avoid her. Muhammad Yubtjb v. Peninsulab and 
Obiental Steam Navigation Company 

[6 Bom., O. C.> 88 

0^ Admiralty suit.-^ 

Both vessels to blame. - Suit for damages by owners 
of cargo. — Costs , — The owners of cargo on board 
the M, sued the owners of the steam-ship 8, for 
damages resulting from a collision which occurred 
between the M, and the 8, The Court found that 
both vessels were to blame for the collision. Meld, 
following the English authorities, that the plaintiffs 
could only recover from the defendants half of the 
damages which they had sustained. Meld; also, fol- 
lowing the City of Manchester, 5 P, 2>., 221, 
that in such suit each party should boar their 
own costs. OOKEBDA POONSEY V, StBAM-ShIP 

“ Savitbi . I. Ii, R., 10 Bom., 408 
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SHIPPIKO LAW — continued. 

7 , Maritime lien.— 80/0 of cargo 

to r^air ship. — The captain of an English ship, 
being unable to raise funds on a bottoinry-hond 
to repair damage caused to the ship by stress of 
weather, sold portion of the cargo for such purpose 
and repaired the ship. In a suit by the owners of 
the cargo against (1) the captain, who was one of the 
owners of the ship, (2) a mortgagee of the ship, and 
(3) the agent of the latter in whose name the ship 
was registered, to recover the value of the cargo sold, 
— Reid (1) that the owners of the cargo were not en- 
titled to a personal decree against either the mort- 
gagee or his agent, inasmuch as the captain was not 
their agent to pledge their credit for moneys required 
for repairs ; (2) that the owners of the cargo wore 
not entitled to a .maritime lion on the ship which 
would take precedence of the mortgage, Muthaya 
V. Muthaya . . . I. Ij. B., 6 Mad., 834 

3 , Authority of cap^ 

tain to hind> owners for repairs of ship. — The author- 
ity of the captain of a ship to bind her owners for 
Repairs, and anything incidental thereto, can only ex- 
ist by reason of his being their special agent for the 
purpose, which he will be presumed to be only in 
particular cases of necessity. Bavley v. TAEUKi 
NAUTH PoBAMANio . Bourke, O. C., 263 

9^ Master*s lien on 

ship for wages. — Act I of 1859, s. 58. — The master 
of a ship has by Statute (Act 1 of 1859, section 58) 
a lien upon the ship for the recovery of wages due. 
In the MATTKIi OE THE BaBQUE 

[2 Hyde, 273 

10. Master* 8 lien on 

ship for wages. — Hepairs, Lien for. — Act I of 1859, 
ss. 55, 56. — The Persia, on a return .voyage from 
Jedda to Singapore, was driven into Bombay harbour 
through stress of weather. The owner, resident 
at Singapore, though frequently applied to, omitted 
to furnish funds to repair her, or to pay the wages 
of the mariners ; and the master being unable to 
raise funds for these purposes on the credit of the 
ship or owner, on the application of the mariners the 
ship was, in order to levy their wages, sold by the 
Magistrate under the provisions of sections 65 and 56 
of Act I of 1859. The master, who had been en- 
gaged at Singapore, then brought a suit on the Ad- 
miralty Side of the High Court, to recover out of the 
surplus proceeds of the ship his wages up to the time 
when he could return to Singapore, and his passage- 
money to that port. Reid that he was entitled 
to recover such wages and passage-money. In be 
THE “ Persia.” Ex parte Gaedneb 

[6 Bom., O. C„ 138 

IL »hip for 

repairs in port. — Ship in dock. — A ship in the 
river cannot be- said to be delivered over to the pos- 
session of those who execute repairs; consequently 
no lien arose for repairs done. Secus, — If the ship 
had been under repair in a dock belonging to the 
plaintiffs* Shib Chhnbeb Dass v. Cochrane 

[Bourke, O. 0„ 388 


Shipping order. 

L — ; Construction of order.— 

to receive cargo.** — The words “ready to receive 
cargo ” inserted in a shipping order mean that the 
ship, on the day named in the shipping order, 
shall be ready to receive a full cargo by whomso- 
ever offered, and not merely ready to receive ^e 
quantum of cargo mentioned in the shipping order. 
Taylor v. Bbookb . .1 Bom., Ap., 48 

2. Measurement.-^ 

Right to have measurement taken. — Where a shipping 
order authorised the receipt of “ 300 bales of cotton 
not exceeding 52 cubic feet measurement at the 
screw house,'^ the fair meaning of the contract was 
taken to be, considering that it was a mercantile con- 
tract, and looking at thb surrounding circumstances, 
that the measurement by which the parties were 
to be bound was a measurement at the screw house ; 
and that if the agent of the defendants was present 
thei'H and passed the bales as of the proper measure- 
ment, or waived the right to measure and did not 
measure, the defendants could not afterwards insist 
upon a right to measure or go into an enquixy 
of what was the size of the bales. Schillizi &, 
Co. V. Cox, Steel & Co. . .17 W. B., 646 

SHBOFPS, ITSA&B OP— 

See Hundi— Liability on— 

[I. L. B., 1 Bom., 23 

SIONATUBB. 

Acknowledgment of, by testator. 

See Will — Attestation. 

[I. L. B., 1 Bom., 647 
— Alteration of contract after— 

See Contract — Alteration of Con- 
tracts— Alteration BY Party. 

Comparison of— 

See Special Appeal — Grounds of Appeal 
—Evidence, Mode of dbalino with— 
Documentary Evidence. 

[22 W. B., 272 

— Cancellation of— 

See Contract — Alteration of Con* 
tracts — Alteration by the Court 

[I. L. B., 3 Born., 242 

of jailor. 

See Civil Proobdubb Code, 1882, s. 87 

[4B.L. B, O.C.,61 

Proof of— 

See Evidence— Civil Cases— Miscella- 
neous Documents— Signature. 

[1 Mad., 164 
See Evidence Act, s. 73 . 21 W. B., 6 

— 8ufQ.clency of— 

Contract— Alteration OF Contracts 
—Alteration by Party. 

[8 B. L. B,, 806 
11 W. B., 216 
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SIGNATUBR^-Sufflciency of^contimed. 

See LiMiTATioir Act, 1877, B. 19 (1871, 
8. 20)— Aokkowlbdgmmtt of Debts. 

[1.1,. B.,1AU., 688 
i; li. B., 6 Calc., 840 
1. li. B., 8 AU., 847 

« 

See PaAOTiOB— C eiiiinal Cabbs— Siqna- 

TUBB OF MAOISTBATB. 

[I. L. B., 6 Mad., 896 

See Wabbabt of 

[I. li. B., 6 Mad., 896 

See Oases ttndbb Will— Attestation. 

<8^ Will— Exbotttion . 21 W. B., 84 

Signature of Bajah,— 

without name, — A signature of a Rajah of the an- 
cient Nuddea family was held to be valid, even though 
it did not contain the name of any particular indivi- 
dual. Gukbe Biswas d. Sbeboopal Paui Chow- 
DHBY, , . • . . 8 W, B., 895 

2, Signature of Magistrate.— 

Lithographed stamp of signature,— L Magistrate 
ought not to use a lithographed stamp of his signa- 
ture. Queen «. Dehab Nushyo 

[14 W. B., Cr., 81 

SIB IiAlSTD. 

Description of, — JEntry in revenue 

records, Effect of, — The mere entry in the revenue 
records of land as sir will not make it sir land. Sir 
land is land which at some time or other has been 
cultivated by the zemindar himself, and which, al- 
though he may from time to time, for a season, 
demise to shikmas, he designs to retain as resumable 
for cultivation by himself or his family whenever his 
requirements or convenience may induce him to re- 
sume it. BuniiEY V, Bukhtoo . 3 N. W., 203 

SIiANDEB. 

See Pabtibs— Adding Pabtibs to Suits 
—Plaintiffs . I. L. B., 1 Mad., 388 

of title- 

dee Dbclabatobt Dbobbb, Suit fob- 
Deoiabation of Title. 

[I.L.B.,lMad.,65 

L Action for slander.— 

der, — Special damage, — An action for slander can- 
not be brought jointly against several defendants: 
separate actions should be brought against each. 
Quaere, — Whether words implying “you are a drunk- 
ard, thief, cheat, and the paramour of your sister-in- 
law, you bastard/' applied to a Brahmin, are action- 
able per se without allegation of special damage. 
Kilmadhub Mookbbjeb V, Dookbbbah Khottah 

[16B.I..B.,161 

Misjoinder,— 
Special domays.—An action for slander may be 
brought jointly against several defendants where the 
words aipoken are not actionable per se, but only be- 
obmo so by reason of the speciid damage, which is 


8LANDEB.— Action for slander^eosfissed. 

the result of the conjoint action of all the defend- 
ants. WOOZBBBUNNIBSA BiBBB V, MaHOHED HoB- 

8BIN . • . 16 B. L. B., 166, note 

8. Omission to give 

courtesy title in petition,— Tl^ omission of a mere 
courtesy cannot be taken to be equivalent to sjander- 
ing or libelling a man, and is not an actionable 
wrong. SiTABAMA KbIBHNA RaYADAPPA KaNGA 
Raz V. Sanyasi Razu Pedda Baliyaba Simhulu 

[8 Mad., 4 

4 , : Slander and as- 

sault, — Special damage. — Special damages are not 
necessary to be proved iu a case of slander and 
assault. Hossbin v, Bakib Ali 

[W. B., 1864, 302 

5, Verbal abuse,— 
Biindus, — Special damage. — In a suit between Hin- 
dus in the Bombay mofussil, damages may be re- 
covered for mere verbal abuse without proof of 
actual damage resulting therefrom to the plaintiff. 
Kashibam valad Kbibhna V, Bhadu Bafuji 

[7 Bom., A. C., 17 

g, Damages for ver» 

bal abuse. — Damages cannot be claimed for mere 
verbal abuses or threatening language. Phool- 
BABBB Kobb V. Pabjun Singh . 12 W. B., 869 

7. Verbal abuse , — 

Special damage, — While C, was giving his evidence 
in open Court, in a suit of A, against B,, A. with 
the object of inducing the Judge to disbelieve C.'s 
testimony, said to the witness that he was a drunk- 
ard. Meld that the words were actionable without 
proof of special damage. Seikant Roy v. Satcoei 
tSHAHA 3 C. L. B., 181 

See Oases of Sbebnath Mookbbjbe v, Komul 
Kubmokae . . . 16 W. B., 83 

I Kali Kumab Mittbb v, Bamgati Bhutta- 

CBABJI 

[6 B. L. B., Ap., 99 : 16 W. B„ 84, note 

Kanoo Mundlb V, Rahumoollah Mundlb 

[W. B., 1864, 269 

Qholah Hobsbin V. Hub Gobind Dass 
' Tukbb V. Khoshdbl Biswas . 6 W. B,, 161 

OSSBBUOODDEBN V, FUITBH MAHOMBD 

[7W.B.i269 

Goub Chundbb Putbbtundbb V, Clay 

[8 W. B., 266 

3, ' — " Defamation. — Ac- 

tion for abuse, no special damage being alleged , — 
Damages, Measure of. — The rule of English law 
which prohibits, except in certain cases, an action for 
damages for oral defamation unless special damage is 
alleged, being founded ou no reasonable basis, should 
not be adopted by the Courts of British India. If 
defamatory expressions are used under such circum- 
stances as to induce in tbe plaintiff reasonable appre- 
hension that his reputation has been injured, and to 
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inflict on him pain consequent on such belief, the 
plaintiff is entitled to*recover damages without actual 
proof of loss sustained. Semhle, — An action will not 
lie for vulgar abuse or hasty expressions; but for 
malicious or culpable oral defamation an action will 
lie. Vindictive damages should not be awarded, and 
a distinction should be drawn in awarding damages 
when the defendant acts from carelessness and when 
he acts maliciously. In the latter case the plaintiff 
is entitled to full compensation for the pain suffered, 
and in the former to a sum sufficient to establish 
his innocence of the charges made. Paevathi v, 
Makkab . . . 1. li. B., 8 Mad., 175 

9 ^ Cause of action, 

•^Defamation , — Verbal abuse, — Special damage . — 
A suit to recover damages for verbal abuse of a gross 
character may be maintained without proof of conse- 
quential damage. IniN Hosbin v. Haidab 

[L Ii. B., 12 Calc., 109 

10^ , 2) efa mation,^ 

Dotrnages, — Consequential damage, — A suit for dama- 
ges for defamation of character involving loss of spe- 
cial position and injury to reputation will lie without 
proof of special damage. Parvathi v. Mannar ^ I. L. 
JK., 8 Mad., 175, and SriJeant Bai v. Satcori Shaha, 
3 C. L, 12., IW, followed. Tbailokya Nath Ghosb 
CKtJBDBA Nath Duit . I. L. B., 12 Calc., 424 

SIiAXTGHTEB HOUSE. 

See Nuisahob— Uhdbe Cbiminai Pboob- 
BUBB CoDBS • 7 B. Ii. B., 409, 516 
[25 W. B., Cr., 72 

Offence of using unlicensed 

slaughter house.— Act VII of 1865, s. 7, 
—Slaughter house license, — Transfer of slaughter 
Jiouse. — JB. was fined by the Deputy Magistrate for 
using an unlicensed slaughter house. Ho subse- 
quently gave an ijara or lease to A. to carry on the 
business. R, was prosecuted again for evading the 
law by “ slaughtering cattle or allowing cattle to be 
slaughtered” without a license. He was fined H200 
by the Deputy Magistrate, On appeal to the Ses- 
sions Judge he was acquitted. On the motion of the 
Municipal Commissioners for a rule to set aside the 
order of the Sessions Judge, it was held (per Jack- 
SON, J,) that R,, by giving a lease to had parted 
with his interest, and had ceased to have any power 
to allow or disallow the slaughtering of cattle; that 
section 7 provides penalties only, and does not de- 
scribe an offence or relate to a conviction. It is quite 
another question whether the act itself is an offence 
irrespective of section 7, and whether E. could be 
dealt with as an abettor. Per Mittbb, J. (dissent- 
ing.) — ^The Judge has found that the lease was given 
by JB. with the avowed object of continuing the 
slaughter house, and admittedly for the express pur- 
pose of evading the law; the case, therefore, falls 
within the express words of the section, ** or allows 
cattle to be slaughtered.*^ In thb matteb of thb 
FBTITION OF THB MunIOIPAL CoKHISSIONEBS FOB 
THB SUBtTBBS OF CALCUTTA 

[6 B. Ii. B., Ap., 28 : 14 W. B.t Cr., 67 


SlfAUQHTEB HOUSE.— Oflfeiioa using 

imlioensed slaughter house— 

2. — Reng, dot VJItf 

1865, s, 1, — Servant of licensee , — No person is liable 
to any penalty under section 1, Bengal Act VH of 
1865, except a person who, without a license, uses a 
pkee or building as a slaughter house, either by let- 
ting it out for such purpose, or by employing ser- 
vants and others for the purposes of killing cattle 
therein ; but a person who may be the mere servant 
of a butcher killing cattle in a particular slaughter 
house, or a butcher resorting accideutally or occasion- 
ally to a slaughter house for the purpose of killing, 
and killing an ox or sheep there, does not use the 
place as a slaughter house within the meaning of 
section 1, Beqgal Act VII of 1866. Municipal 
COHMISBIONEBB FOB THB SUBUBBS OF CALCUTTA 

V, Zamib Shaikh . . • 16 W. B., Cr., 4 

3, Hotioe to lioenseeB of 

slaughter house.— Bsny. Act VII of f Sdd.— The 
length of notice to be given to persons holding li- 
censes for carrying on slaughter houses under Bengal 
Act VII of 1865, must be determined in each case 
according to its own particular circumstances. In 
BB Haldane . . . . 6 W. B., Cr„ 77 

SLAVEBY. 

■ Act V of 1848 . — Mahomedan 

l<m, — Succession , — Willa, — Emancipated slaves , — 
Assuming that, by the willa rule of the Maliomedan 
law, the heirs of the master who emancipates a slave 
are entitled to the property of which the emancipated 
slave dies possessed to the exclusion of his natural 
heirs, the effect of section 3, Act V of 1843, which 
enacts “that no person who may have acquired pro- 
perty by inheritance shall be dispossessed or prevent- 
ed from taking possession thereof on the ground that 
the person from whom the property may liave been 
derived was a slave,** is to abrogate the rule of the 
Mahomedan law, and to secure the succession of the 
heirs of the emancipated slave, as if he had never 
been a slave. The provisions of the Act apply not 
only where the person whose property is claimed has 
been emancipated after the passing of the Act, but 
also where he has been emancipated before its pass- 
ing. The exclusion of the natural heirs of an eman- 
cipated slave in favour of the heirs of his emancipa- 
tor, is a disability arising out of the status of slavery 
similar in its nature to the exclusion, under the 
Mahomedan law, of the natural heirs of an emanci- 
pated slave by a master or his heirs ; and since the 
general scope and object of Act V of 1848 is to 
remove all such disabilities, the Civil Courts are 
bound, in construing it, to give it the widest reme- 
dial application which its language permits, and can- 
not, consequently, limit it to those cases only m 
which the person from whom property is inherited 
was a slave at the time of his death, ^hen the words 
of the statute allow of its being applied to the pro- 
perty of any one who had at any time been a slave. 
Ujhudpin Khan v , Zia-ul-Nisba Bbgum 

[I.Ii.B.,8Bom.»422: 5C.Ii.B.,ll 
li.B.,61. A., 187 

In the same case, in the Court below, it was held 
that the effect of Act V of 1848 is to prevent the 
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SljAVUBY.'-Act V of TiB^—coniimed, 

anforcemflot of any righta which would, if that Act 
had not been passed, have arisen out of the status of 
slavery; and a suit, brought by the heir of the 
master of a slave girl, emancipated by and married 
to such master, in his lifetime, to recover, as such 
heir, her ^property in the hands of persons descended 
from her, is one the cognisance of which is barred by 
section 2 of the Act. Ajmuddin Khan v. Zia-un- 
nissaBeohm . . « . 12 Bom., 156 

SLAVERY (CRIMINAL CASES). 

L Penal Code, s. 870. — l^uying or 

disposing of girl as a slave. — It. having obtained 
possession of JD., a girl about eleven years of age, dis- 
posed of her to a third person, for value, with intent 
that such person should marry her, and such person 
received her with that intent, — Reid that R. could 
not be convicted of disposing of D. as a slave under 
section 870 of the Penal Code. Queen v. Sikundur 
Bukhut, 3 N. W., J46, remarked upon. Emfhess 
OF India o. Bah Kfab . I. L. R., 2 All., 723 

2 . Treating kidnap^ 

ped girl as slave. — If, knowing a girl has been kid- 
napped, a person wrongfully conhnes her, and sub- 
sequently detains her as a slave, he is guilty of two 
separate offences punishable under the Penal Code. 
Slavery is a condition which admits of degrees, and a 
person is treated as a slave if another asserts an 
absolute right to restrain bis personal liberty, and to 
dispose of his labour against his will, unless that 
right is conferred by law, as in the case of a parent, 
or giiatdian, or a jailor. Queen v. Sikundub 
Buhbut . . . . 3 N. W., 146 

3. ' Obligation of 

Judge to try charge of. — The’ Sessions Judge was 
held bound to try the accused upon his commitment 
by the Deputy Magistrate on a charge, under section 
370, Penal Code, of having detained a woman against 
her will as a slave. Queen v. Fibman Ali 

[16 W. R., Cr., 78 

4. Meaning of term. 

•^S. transferred to A. for B25 his rights in the 
person of R., a girl of thirteen years. In a docu- 
ment in which the transaction was recorded, R. was 
described as a vellati or slave girl purchased by S. 
from P., — Held that A. was guilty of buying B. as a 
slave within the meaning of section 370 of the Penal 
Code. Amina v. Queen-Ehfbess 

[L L. R., 7 Mad,, 277 
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See Local Gotebnment. 

[I. L. R., 9 Mad., 112 
See Review -P owEB to Review. 

[i:L.R.,5Calo.,e99 
See Cases under Special Appeal— Small 
Cause Court Suits. 

Claim under decree of— 

See Declaratory Decree, Suit fob — 
Dbolaration of Title. 

[I,L.R„dOalo., 612 
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Clerk of, Bond for performance 
of duties of— 

Sett Pbinoipal and Surety— Liability 
OF .SUEKTY . . 1. Ij. I AIL, 87 

— Judge of— 

See Salk in Execution of Deoeeb— Dis- 

TEIBUTION OF SALB-FROCKKOS. 

[1. Ii. R., 8 All., 710 
I. L. B., 9 Bom., 174 

Jurisdiction of- 

See Attachment-Subjects of Attach- 
ment — Salary. 

[2 B. Ii. R., A. C., 109 

See Bengal Bent Act, 1809, s. 98. 

[1. Ii. B., 1 Calc., 183 

See Contempt of Court — Contempts 

Genbeai^^? • 2 B. Ii. B., A.. C., 188 

See Ship, Sale of— 

[1 Ind- Jur., N. S., 263 

2 Ind. Jut., N, S., 261 

See Cases under Special Appeal— Small 
Cause Court Suits. 

Suit for rent in — 

See llES Judicata— Competent Court— 
—Small Cause Court Cases. 

[I. Ii. B., 3:Calc., 612 
I. Ii. B., 2 All., 97 
12 W. B., 290 

1. LAW OF SMALL CAUSE COURTS, MOPUS* 
SIL. 

• Iiaw of Civil Courts. — Matters 
of contract between Hindus. — In all matters of con- 
tract and dealing between Hindus, the law applicable 
in Civil Courts of the country governs Coufts of 
Small Causes. Woodoy Chand Haldbr v. Gooroo 
Churn Mojoomdae . . .13 W. B,, 148 

% Buies and orders in Military 

Code. — Held that the rules and orders in the Mili- 
tary Code are not binding ,oii a Small Cause Court. 
Raichand Mangal V, Abdulla Amr^ddin 
Eotyal .... 6 Bom., A. C., 99 

2. JURISDICTION. 

General cases. — Act XI of 
1865, F. 12,--Aot XLII of 1860, s. 6.— Small Cause 
Courts have sole jurisdiction within their local li- 
mits, therefore an action for cattle, or the value of 
cattle, cannot lie in a Civil Court having jurisdiction 
within the local limits of a Small Cause Court juris- 
diction. Anonymous . 2 W. B., S. C. C. Bef., 6 

4. ■' " Suits cognisable 

by Village Munsif under Mad. Meg. IV of l^i^> 

— A Small Cause Court had concurrent jurisdiction 
to try suits for a sum not exceeding RIO, cognisable 
by a Village Munsif under section 5, Regulation IV 


SMAIil. CAUSE COURT, MOFUSSIIi-^ 

continue ' 

2. JURISDICTION— 

General cases — continued.. 

of 1816. Paeasoorama Pillay Ramasawmy 
alias Coolla Ramasawmy . 5 3M;ad.,46 

5, ' Suits cognisable 

by District Munsif in jurisdiction of Small Cause 
Court. — A suit was brought in the Small Cause 
Courts to recover two sums of money, one cause of 
action being for money lent, and the other for goods 
sold and delivered. The amount of both claims was 
within the jurisdiction of the Small Cause Court, but 
the pecuniary claim in each case was cognisable by 
the District Munsif on the Small Cause Court side. 
Held that the Small Cause Court had jurisdiction to 
entertain the suit. Aeunachellam Chetty t>. 
Gangatharam Aiyan . . . 6 Mad., 287 

6. Suit for sum on 

bond the whole amount of which is beyond jurisdio^ 
tion. — A Small Cause Court can try a suit for an 
amount within its jurisdiction, notwithstanding that 
it is upon a bond the amount of which is beyond its 
jurisdiction. SuxBB Monbe Dbbia ». Hubbbmo- 
HUN Mooxbbjbb . 6 W. B., Civ. Bef., 6 

7^ — .. 1 ^... Suit on habuliai 

under which more than R500 are payable . — The 
jurisdiction of a Small Cause Court, in a suit on a 
kabuliat for damages not exceeding R500, is not 
affected because damages exceeding that sum may be 
payable under the same kabuliat. Smith v. Gofal 
Sheixh . . .3 W. B., S. C. C. Bef., 14 

8. — — Suit for portion 

of sum due under agreement. — Where the plaintiff 
sued for a portion of grain in the nature of net rent 
which had fallen due, that amount being within its 
jurisdiction, although the whole amount payable 
from first to last under the agreement would bo in 
excess of its jurisdiction,— that the suit was 
cognisable by a Court of Small Causes. Narasida- 
yuR 0 . Marana Kaundan . . 2 Mad., 440 

9. — for interest 

on bond for more than Where a suit was 

brought for interest amounting to less than R500, 
due upon a bond for R1,000, not then payable,— 
Held that a Court of Small Causes had jurisdiction to 
try the case, the plaintiff having had a separate and 
complete cause of action upon the bond entitling him 
to recover the annual interest as it accrued due. The 
fact that forgery of the bond is set up as a defence 
makes no difference. Ananth a Naraiyanaffaiyav 

1 aUas Asvata Aiyan «. Ganapaty Aiyan 

[2 Mad., 489 

Chbtu Narayana Pillay v. Ayamfebuhal Am- 

BALOM 4 Mad., 447 

10. Separate causes 

of action each within Munsif* $ jurisdiction — Several 
claims, each of which separately is within the Small 
Cause Court jurisdiction of a District Munsif, may be 
joined together and form the basis of a suit in the 
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SMALL CAtTSM OOITBI*, MOFTT88IL- 

oontiw»ei, 

2. JURlSDIGTION-.eo«<t»««c{. 

Qeneral Qsme^i-^eontimbed, 

Small Cause Court, As where there was an agree* I 
ment tliat defendant should occupy land for two 
years and deliver a certain quantity of paddy at four 
apecided periods; in a suit for rent, — Held that 
though the plaintid might have sued for each instal* 
ment of rent as it fell due, the aggregate of such 
unpaid instalments should be deemed to be one cause 
of action. CHOCSALiNaA Pillai u. Khmaba Vibu- 
thalam; 4 Mad., 384 

11 . Act XI of 1865.-- 

Act IX of 1850, 8. 34.’~^Cause of action. Dividing . — 
There is no provision in the Mofussil. Small Cause 
Courts Act (XI of 1865), similar to section 84 of the 
Presidency Small Cause Court Act, IX of 1860, 
which forbids a plaintiff’s dividing any cause of ac- 
tion for the sake of bringing two or more suits in the 
jSmall Cause Courts of the Presidency. Uhbd 
Dhoxajhand V. PiB Sahbb Jiva Miya 

[I. L. B., 7 Bom., 184 

12. Dwelling or carrying on 

business. — " Dwelling.** — Actual residence. — The 
actual presence of the defendant within the jurisdiction 
of the Court is not necessary, if be was there dwell- 
ing at the commencement of the suit, and a tempo- 
rary dwelling is sufficient to give jurisdiction to a 
Small Cause Court. Anantha Babayaka v. Pebiya- 
KA Konb . . . , .6 Mad., 101 

• Dwelling. — Casu^ 
at residsnee. — Act XLII of 1860, e. 4, — Mere ca- 
sual presence, or even residence for a temporary pur- 
ose, without the intention of remaining, is not 
welling within the jurisdiction of a Small Cause 
Court within the meaning of section 4 of Act XLll 
of 1860. A person resided at Coimbatore but had some 
cultivated laud within the local jurisdiction of Oota- 
camund, to which place he came to answer another ^ 
demand against him, — Held that he did not dwell 
within tb^ jurisdiction of the Ootacamund Small 
Cause Court. Samivatha Pillai e. Vabisai Ma- 
BOMBP Bavattak . . .2 M^d., 804 

14, ...» - Temporarg ah^ 

Bftnee.^ Dwelling. ^Aot XI of 1865, e. 8. — Although 
A defendant may be temporarily absent from his 
dwelling-house, yet if he retains the same he will be 
held to dwell there within the meaning of the Small 
Cause Court Act XI of 1865. To dwell in a place is 
to have one’s permanent abode there. Madho Doss 
e. SiTA Eak . . . . 3 N. W., 121 

16 , - - Temporary ah- 

venae from imprisonment. — Xesidence^ — Temporary 
imprisonment beyond the jurisdiction of a Small 
Cause Court was held not to bar the jurisdiction of 
tliat Court in respect of defendants who formerly re- 
sided within its jurisdiction and whose families con- 
tinued to reside within it, the inference from the 
latter fact being that the defendants had an intention 
of returning to their former place of abode on the 


SMALL CAn 8 B OOUBT^, MOFUaBIL^ 

continued. 

2. JlTBISDICTION>-nonf{ansd. 

Dwelling or carrying on bUBiness— eoaff 

nued. 

termination of their imprisonment. GoFAL Chun- 
seb Siboab u. Kubnobhab Mooches 

[7 W. B., 849 

IS, Dwelling.— 'Tem- 

porary residence. — Attendance at race meeting . — 
In the case of a person attached to a regiment sta- 
tioned at Shajehanpore, who had been gazetted to 
two years’ furlough in India, served with a summons 
issued out of the Small Cause Court at Meerut whilst 
attending a race meeting at the latter place in re- 
spect of a debt contracted beyond the jurisdiction of 
that Court , — Held that if he had not availed himself 
of furlough, hut was only present on short leave at 
Meerut, he was not dwelling within the jurisdiction 
of the Meerut Court, or if having availed himself of 
furlough, he retained his permanent residence at 
Shahjehanpore, and merely visited Meerut, for a few 
days, he was in that case also not dwelling at Mee- 
rut, but, if having availed himself of furlough, and 
having retained no permanent place of residence at 
Shahjehanpore, nor having any permanent place of 
residence elsewhere, he attended the race meeting at 
Meerut with the intention of leaving that place after 
the races, and of proceeding elsewhere in the enjoy- 
ment of his furlough, in such case he must bo held to 
have been dwelling at Meerut when the summons 
was served. Mayhbw v. Tullooh 


17. Residence as do- 

mestic servant.— A. suit is not maintainable at K. 
against a defendant who is employed as a domestic 
servant at M., and who is not shown to have any im- 
mediate or early intention of returning to X., where 
his family are continuing to reside ; the word “ dwell ” 
in section 8, Act XI of 1865, it being held, must be 
used in the strict sense of actual residence. Poegash 
Pabay V. Hachim . . . 7 W. B., 417 

18 . Act XI of 1865, 

s. 8. — Plaee of dwelling. — A servant residing within 
the jurisdiction of one SmalP Cause Court who has a 
family house within the limits of the jurisdiction of 
another Small Cause Court in which his father lives, 
and which he himself occasionally visits, does not 
dwell within the local limits of the latter Court with- 
in the meaning of section 8 of Act XI of 1 865, and 
although the cause of action may have arisen tl^ere, 
a suit against him \\dll not lie in that Court. GbKdit 
Malhabi V . Goyistd Athabam . 10 Born.^ 409 

19. ; Suit against wife. 

— Husband not in jurisdiction, — A suit against a 
woman living under the protection of her husband is 
not cognisable in a Small Cause Court, if at the time 
of the commencement of the suit, the husband does 
not dwell, nor personally or through a servant or 
agent carry on business, or work for gain, within the 
local limits of the jurisdiction of the Court. Bow- 

V. Sbawb . . . lb W. B„ 240 
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2 . JUKIsbiCTION— conWiiMfid. 

Dwelling or carrying on bUBineBS-^can^t- 

nued, 

20. — — ' ' ' CommUeion ttgent, 

•^Meeidenoe, — Carrying on huHneea, — A person who 
carries on business at a place by a commission agont» 
to whom he only consigns goods, cannot be said to 
carry on business or personally to work for gain with- 
in the local limits of a Court where the commission 
agent resides. Gofeb Mohuk Rot «. Pbotaf 
Chttedbe Boy . . . . 11 W. B., 630 

21. Act XI of 1865, 

8, — Residence. — Zemindari business. — Zemindari 

business is not such business as is intended by Act XI 
of 1865, section 8, and mooktears and karpurdazcs 
carrying it on are not servants or agents within the 
meaning of section 11. Where zemindars from the 
mofussil come in occasionally to the head-quaHers of a 
Sm*all Cause Court to prosecute or defend suits, settle 
business with creditors or for social intercourse or 
medical treatment, and remain in their boat or put up 
at the houses of their mookhtears and kurpurdazes, 
they cannot be said to have a “ lodging ” within the 
limits of the Court, such as is intended by section 8, 
explanation A. Nobin Chundee v. Bueoda Kant 

Shaha 19W.B.,841 

Anonymous Case. . « 23W. B.«22S 

22. Act XI of 1865, 

8. 8.-^ Suit against Agent of Governor General . — 
A suit against an Agent to the Governor General, on 
the part of Government, is substantially a suit against 
Government, and ought, under section 9, Act XI of 
1865, to be brought in a Court having jurisdiction at 
the seat df Government. Roof UN Tewaeeb v. 
buckle IOW.B.,142 

28. — Mesidenoe in Can* 

ionment. — Practising in Small Cause Court juris- 
diction. — Where a pleader resides within the limits 
of a cantonment, and practises as a pleader within 
the jurisdiction of a Small Cause Court, both the Can- 
tonment Magistrate and the Small Cause Court Judge 
have concurrent jurisdiction over him to the amounts 
respectively cognisable by them. Shafueji Jehan- 
aiE V. Moeoan . . ,4 Bom., A. O., 187 

24. ' ■■ ■ - ' dwelling. — Act XI 

of 1865, s. 8. — The defendant, an officer in a regiment 
stationed at Vellore, was sued for money due for the 
rent of a house occupied by him at Madras. While 
absent on leave on medical certificate, he rented the 
plaintiff’s house at Madras, where he was residing at 
the time of the institution of the suit ,* but he return- 
ed to Vellore previous to the hearing of the suit. The 
Small Cause Court Judge of Vellore held that the de- 
fendant was dwelling at Vellore at the time of the 
institution of the suit within the meaning of section 
8, Act XI of 1865. Meld that there was nothing in 
|K>int of law to prevent the Judge from affirming his 
jurisdiction. Kiqsun SiNa v. Stuet 

[6 Mad., 471 


SMAIaL cause COUBT, MOEUSSXL^ 

continued. 

2. JURISDICTION— 

Dwelling or carrying on bnsineBB^-^ccMils- 

nued. 

25. Defendant teM^ 

ing out of jurisdiction.-— Act XXIII of 1861, s. 4» 
—The provisions of section 4 of Act XXIII of 1861 
were applicable to Courts of Small Causes in the mo- 
fuBsil. Anfubnabai V. Sakhaeam Jaoannath 

[6 Bom., A. C.,256 

26. Cause of action, 

— Defendant residing out of jurisdiction. — Act 
XXIII of 1861, s, 4.—; When a cause of action had 
arisen within the local jurisdiction of a Small Cause 
Court, but one of several defendants resided out of 
such jurisdiction, sanction might be given, under sec- 
tion 4 of Act XXIII of 1861, by the High Court to 
the Small Cause Court to tiy ^he suit. Mateuba- 
DAS Jagjivandas V. Natha " 

Mobub Rah Moopbb v, Kaebabbb Sibdab 

[18 W. B., 812 

27. Suit against 

joint obligors. — Act XL II of 1860, s. 21.— kn order 
from the High Court was necessary to enable a Court 
of Small Causes to entertain a suit against several 
obligors, one of whom at the time of filing the plaint 
was neither resident nor personally working for gain 
within the limits of its jurisdiction. Such order 
should be applied for after the reception of the plaint, 
upon a statement of the circumstances of the particu- 
lar case. Section 21 of Act XLll of 1860 was to have 
the same operation as if Act XXIII of 1861 Imd form- 
ed part of Act VI II of 1859 when it became law. 
Sabhafati Mueali V, Muxtubvahi Mueali 

[1 Mad., 103 

‘ 28. Mad. Civil 

Courts Act III of 1878.— Act XI of 1865, s. 8.— 
Since the passing of the Madras Civil Courts Act HI 
of 1876 the general control over all the Civil Courts 
is vested in tl^ District Judge to whom the applica- 
tion should be made. It is only in cases where the 
defendant is beyond the local jurisdiction of the Dis- 
trict Court, and the Court before whom the suit is in- 
stituted has not otherwise jurisdiction under Act XI 
of 1865, section 8, that a reference to the High Court 
is necessary. ANONYHOUB . 8 Mad., Ap«, 10 

29. Suit for debt 

against defendants with joint liability. — Act XXIII 
<fl861, s. 4 . — A suit for debt against two defend- 
ants whose liability was joint, but one of whom at the 
time of filing the plaint was neither resident nor per- 
sonally working for gain within the limits of the juris- 
diction, might be tried by a Small Cause Court with- 
in whose jurisdiction the other defendant was resident 
at the time of the commencement of the suit, provid- 
ed an order was obtained from the High Court under 
section 4 of Act XXIII of 186L RuNaxAH Pillai 
V. Chinnasami Pillax . , 8 Mad., 874 

30. 

One of parties out of jurisdiction.-^ Act XI of 1863, 
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HMALI. CATTSB COURT, MOFUSSII.- 

continued. 

2. .lUillSDlCTION— 

Pwelling or carrying on businesB - conti- 

s. 12. — In a suit brought on a bond jointly executed 
by the defendants, one of whom resided in Calcutta, 
and the other within the jurisdiction of the Muiisif’s 
Court at Alipore, — Held that it was cognisable by 
the Small Cause Court, although the authority of the 
High Court was necessary before it was tried, and 
therefore, under section 12, Act XI of 1865, the 
Munsif had no jurisdiction to try the suit. Khoba 
Baxbh Mibtbi V, Beni Makdal 

[6 B. li. B.., 710, note : 14 W. B., 156 

31, Aoconnt. — Suit hy gomasUta 

for excest expenses. — A suit by a gomashta for excess 
expenses incurred by him over and above the amount 
of rents collected by him, was held to be cognisable in 
the Small Cause Court, notwithstanding that the 
nature of the defence might render it necessary to 
investigate the accounts of the mehal. Peosunno 
Chundee Roy o, Sebenath Sebemai^eb 

[7W.B..422 , 

S2. Suit to recover 

balance of account hy tehsildar. — A suit to recover 
the balance of nikasi papers furnished by defendant 
in )iis capacity of tehsildar, there being an allegation 
in the plaint that the defendant verbally promised 
to pay part of the sum claimed under the circum- 
stances mentioned therein, was held not to be cog- 
liisable by a Court of Small Causes. Seisstekdhxjb 
Bose v, Shama Chubn Ghosb . . 14 W, B., 53 

8ee Geant v. Uam Toboo Bhoomiok 

[10 W. B., 83 

33 . Act XI of 1865, 

s, 6. — for balance due on account of rents . — 

A suit for a balance duo on account of rents collected 
from the plaintift's’ zemindaris by the defendants^ 
fatlier acting as agent of the plaintiffs, is a suit in 
which money is claimed as due on a contract within 
the meaning of section 6, Act XI of 1865. Where 
the amount claimed in such a suit does not exceed 
B500, it is cognisable by a Small Cause Court, not- 
withstanding it may be necessary to go into the ac- 
counts of both parties to determine what is due. 
Dybbveeb Nttndun Sen «. Mudhoo Muttt Goopta 

[1. Ia B., 1 Gala, 123 : 24 W. B., 478 

34, H Suit against 

guardian and manager of property for rents collect' 
ed hy him. — 7}ru$tee bound to account. — In a suit 
to recover, from the guardian of a minor and the 
manager of his property who had granted to himself, 
benami, a farming lease of the minor’s property, 
rents collected by him for which he did not account, 

— Held that the defendant could not be considered 
simply as an agent to collect plaintiff’s rents, but was 
bound as a trustee to account for the proceeds of the 
property, and that the claim was therefore not cogni- 
sable in a Small Cause Court. Uam Jot Mojoom- 
Pab 0. Kedab Naeain Boy • . 26 W« B., 75 


SMALL CAUSE COURT, MOPUSSIL— 

continued. 

2. JURISDICTION-~eo«<m«ed. * 
Account — continued. 

36. Suit by principal 

against agent. — Question of accounts. — A suit by a 
principal against an agent for adjustment and inves- 
tigation of disputed items of account which could 
not be determined within six weeks, and which 
charged the agent with colluding with judgment- 
debtors, was hold to be properly triable by the Civil 
Court, and not hy the Small Cause Court. Kkishna 
Kinkue Roy v. Madhub Chundee Chuckbebutty 

[21 W. B., 283 

38. ; — Act XL of 1858, b. S.-Dc- 

f ending suit without certificate. — A Court of Small 
Onuses, constituted under Act XI of 1805, is compe- 
tent, under section 3, Act XTj of 1858, to allow any 
relative of a minor to institute or defend a suit iu his 
behalf without a certificate of administration, where 
it has jurisdiction in relation to the subject-matter 
of the suit. Khanto Bbwah v. Nund Ram Nath 

[15 W. B., 369 

87. Alternative relief.— XI 

of 1865, s. 6. — In a suit by A., asking that B. might 
be ordered to fill up an excavation or to pay him R25 ' 
as damages for the same, it appeared that there was 
no ground for the first relief sought. Held, the suit 
was cognisable by the Court of Small Causes. N AW’D A 
Kumae Banerjee V. IsHAN Chandea Baneejbk 

[1 B. L. B., A. C., 91 : 10 W. B., 130 

33 . Arbitration. — Civil Procedure 

Code, s. 327 . — When a matter had been referred to 
arbitration without the intervention of any Court, a 
Small Cause Court in the mofussil had jurisdiction to 
entertain an application, under section 327 of Act 
Vlll of 1859, to file the award, provided it related 
to a debt not exceeding the amount cognisable by 
such Court, and the defendant resided within its 
jurisdiction. Elam Paeamanick v. Sojaitullah 
[1 B. L. R., A. C., 43 : 10 W. B., 85 
Bridge v. Edaui Manohaeji. Vithal Amba- 
EAM V. Dayabhai Muelidhae 10 Bom., 54 

Gangappa V. Kapinappa , . 5 Mad., 128 

39. Army Aot.~- Army Act (44 and 45 

Viet., c. 58), s. 144. — Proviso.^Jurisdiotion, — Suit 
against a soldier. — Mxecution . — A suit for recovery 
of a debt will lie in a Small Cause Court as a Civil 
Court against a soldier in Her Majesty’s service up to 
judgment, under proviso to section 144 of the Army 
Act (Statute 44 and 45 Victoria, Cap. 58), however 
small may he the amount of the debt. The question 
whether the defendant is a soldier or not, arises only 
when the plaintiff seeks to execute his decree. 
Kisandas Budhmal V. 

[1. L. B., 10 Bom., 218 

40. Army Act (44 

and 45 Viet., c. 58), ss. 148 and 151.-— Courts of JRa- 
quesi, their jurisdiction.-- Court of Small Causes, 
Power of. — Construction of s. 151, el. 1, of the 
Army .4lc<.-*The Army Act (4i and 45 Victoria, Cap. 
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EHAXili CAXT8E OOXTET, HOFUB81L- 

continued. 

2. JURISDICTION— 

Army Aot'-^oontinued. 

58) gives jurisdiction to a Court of Small Causes in 
all actions of debt and personal actions against per- 
sons subject to military law (other than soldiers in 
the regular forces) over which such Court would 
ordinarily exercise jurisdiction, and provides a Court 
of Requests (section 148) for those cases only where 
ail action of the value of R4CK) or under has to be 
brought against such persons at a place lying beyond 
the jurisdiction of any Small Cause Court. Seldf 
also, that the words “within the jurisdiction** in 
section 151, clause 1, referred to “actions** and not to 
“ persons.** Shbbb Ali ». Pbendebgabt 

[I.L. Calc., 143 

41. Attachment. — Attachment of 

immoveable property before judgmenU — A Court 
which cannot attach primarily in execution of its de- 
cree, cannot attach in anticipation of it. A Small 
Cause Court therefore cannot grant an attachment 
before judgment of immoveable property. Mabtham- 
MA u. Kittu Shebeqaba . . 6 Mad., 91 

42. Award.— of 1863, e. 6 > 

— lAahilify arising under an award, — A liability 
arising under an award is not one of such a nature as 
to fall within the terms used in the Small Cause 
Court Act to denote the claims cognisable by such 
Court. Gunbshbe o. Chotat Lal 

[3 isr. W., 117 

Dub, TAN Singh v. Sibia . . 7 N. W., 320 

43. Claim to property seized 

in execution. — Act XI of I 860 , s, 6 . —Title, (Ques- 
tion of— A Small Cause Court had no jurisdiction to 
entertain a suit by a ddcree-holder to establish his 
;judgment-deb tor’s title to property seized in execu- 
tion whicli had subsequently been released to a claim- 
ant under section 246, Act VII I of 1859, and to 
recover the value of the property from the successful 
claimant. Uam Dhun Biswas v. Kkfal Biswas | 

[1 B. li. R., S. N., 10 ; 10 W. B., 141 

44. Suit to establish 

right to personal property and to recover value of it. I 
—A suit on the part of an unsuccessful claimant to 
establish his right to personal property, and to 
recover the value of the same, is not cognisable by a 
Small Cause Court. Moozdeen Gazbk v. Dino- 
BUNDHOO Gossahbe . . 13 W. B., 99 

This latter case is not to be taken as extending the 
rule laid down in Uam Dhun Biswas v. Kefal Bis- 
was, 1 B. L. R., S. N., 10, in suits by unsuccessful 
claimants under section 24G, Act VllI of 1859. 
PcNJiT V. OoDOY . . . 18 W. JR., 337 

See WooMBsH Chunder Boss v. Muddun Mohttn 

. 2 W. B., 44 

And Anonfmous 

[2 W. B., S. C. C. Bef., 6 

45. Civil Procedure 
Code, 1877, — Owner to recover moveatde property 
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continued, 

2. JURlSDICTION-cottWaKArf. 

Claim to property seized in execution— 

continued. 

under ^500.— The plaintiff was owner of moveable 
property attached in execution of a decree, and 
his claim to such property having been rejected under 
section 246 of Act VIII. of 1859, he brought this suit 
to recover possession. Meld that the suit was cognis- 
able by a Mofussil Court of Small Causes. Qaosre,— ^ 
Whether the new Civil Procedure Code (Act X of 
1877) prevents or allows a suit, like the present, to be 
brought in a Court of Small Causes. Nathu Ga- 
NESH V, Kalidab UiiBH . I. L. B., 2 Bom., 366 

46. Suit to establish 

right to property attached under decree. — Jurisdic- 
tion.^ Civil Procedure Code, 1877 ^ s. 283. — Act XI of 
1865, s. 12 .— A suit brought by a defeated claimant, 
under section 283 of Act X of 1877, to establish his 
•right to and to recover possesssion of certain moveable 
property attached in execution of a decree of a Small 
Cause Court, is within the jurisdiction of, and must, 
therefore, under Act XI of 1865, section 12, be insti- 
tuted in a Small Cause Court. Gobdhan Pbma v, 
Kabakdas Balmukundas . I. L. B., 3 Bom., 179 

47. Attachment qf 

moveable property, — Suit to establish right, — Civil 
Procedure Code, s, 283. — A suit under section 283 of 
the Civil Procedure Code by a party against whom an 
order under section 281 bus been passed to establish 
his right to moveable property attached in execution 
of a decree ])a88ed by a Civil Court, and for such pro- 
perty, the same being less than R500 in value, is not 
a suit cognisable in a Court of Small Causes. Ilahi 
Buksh V. SiTA . . I. L. B., 5 AIL, 462 

43. Claim for person- 

al property and to set aside order disallowing 
objection to its attachment. — Jurisdiction.-— Act XI 
of 1886, s. 6 . — A suit to recover moveable property 
attached in execution of a decree and damages for its 
wrongful attachment, and to set aside the order dis- 
allowing an objection to its attachment, is not a suit 
cognisable in a Court of Small Causes. 

Lal V. Nasibud-pin . I. L. B., 4 All., 416 

40^ Suit for personal 

property. — Suit to establish right.— Civil Procedure 
Code, s. 283.— Act XI of 1865, s. 6 . — A person who 
had claimed moveable property attached in execution 
of a decree as his own, and whose claim had been 
investigated and disallowed under sections 278 to 
281 of the Civil Procedure Code, sued, the property 
being under attachment,, the dciTee-holder and the 
judgment-debtor in a Court of Small Causes for the 
property or its value. Held that the suit could not 
proi)erly he regarded as a suit “for personal pro- 
perty or for the value of such property,** within the 
meaning of section 6 of Act XI of 1865, but must 
be regarded as a suit to establish the plaintiffs right, 
in the sense of section 283 of the Civil Procedure 
Code, inasmuch as the plaintiff could not recover 
the property without cleariug out of ‘his way the 
order of attachment, which he could only do by 
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Claim to proper^ oeiied in execution-^ 

continued, 

establishing his right in the sense of section 288, 
and therefore the suit was not one cognisable in a 
Court of Small Causes. Janakiammul v. Vithena^ 
dien, 6 Metd,, 191 g Kundeme^Nnine Booohe Jfatdoo 
V. Macoo Lutohmeepatjf Naidoo, 8 Mad,, 86 g Gor- 
dian Bcma V. Kaem^ae Balmukundae, I, L, 8 
JBom,, 179 g Chhaganlal Nagardas v. Jeahan Mac 
Daleukkram, 1, L, M., 4 Bom,, 608 g Balkriehna v. 
Kimneimgh, 1, L, M,, 4 Bom,, 605, note*g and Radha 
Kiehen y, Choteg Loll, 8 N, W,, 155, dissented from. 
Godha V, Naik Uah . I. li. B., 7 All., 162 

60. ” Suit to recocet ( 

property wrongly attached. — Suit to set 
aside order of Munaif, — A suit brought by an owner 
to recover moveable property of which he has been 
dispossessed by an attachment order, may, when the 
value of the property is less than R500, bo main- 
tained in a Court of Small Causes, it being a suit for 
personal property. A suit “ to have sold by auction 
certain property in respect of which the plaintiff 
obtained a decree for a right of lien/’ and also to 
set aside the miscellaneous order passed by the 
Hunsif,'* is not cognisable by a Court of Small 
Causes. Kabha Kibhbn c, Chotbt Lall 

[8 N, W., 156 

Balmoeukd c, Lbkhbaj . 8 N. W., 156, note 

51. to eatahlish ^ 

right to personal property seixed in execution of 
decree,' — A suit to establish the plaintiff’s right to 
the exclusive possession of personal property, of which 
the plaintiff and her husband had been dispossessed by 
actual seizure in execution of a decree against the 
plaintiff’s husband, is cognisable by a Small Cause 
Couft. JAKAKIAMHAL C, VlTHBEADIBN 

[5 Mdd., 191 

<52. Act XI of 1865, 

s, 6, — Suit as to title to property taken in execution, 
•—A «uit brought by a decree-holder to have it de- 
cided whether moveable projierty tnken in execution 
is or is not the property of his judgment-debtor is 
not a suit cognisable by a Court of Small Causes. 
Jbthabhax Bhaiohakd o, Bai Lakhv 

[6 Bom., A. C., 27 

53, Personal pro- 

perty,— ^Suit hy decree^holder. — A suit by a decree- 
holder to estalnish his right to attach and sell move- 
able property as belonging to his judgment-debtor, 
is not a suit for personal property within the 
meaning of section 6 of Act XI of 1865, and a 
mofussU Court of Small Causes has no jurisdiction to 
entertain it, even though the value of the property 
be such as to fall within its pecuniarv limit. Chha- 
OAiTLAL KAalBBAS V, Jbbhak Rav 1>ai.bitkhbam 
[I. li. B., 4 Bom., 503 
Baucbxshka c, Kisakbikg 

[1, Xi, B.| 4 Bom., 505, note 
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Claim to property seiaed in execution-- 

continued, 

54 , " - ' Suit hy owner 

for personal property, — The defendant, who was a 
farmer of revenue, attached, a buffalo for arrears due 
from a third party. In a suit brought by the plain- 
tiff for a declaration that the defendant was not en- 
titled to attach the buffalo, — Beld tlait the suit 
should be filed in the Court of Small Causes, inas- 
much as it was a suit by the owner to recover per- 
sonal pToy>erty, and fell within the ruling in Chha- 
ganlal Nagardas v. Jeshan Mac Halsukhram, /. 
L, R,, 4 Bom., 503, Pagi Pabtap Hamib v. 
Vabajlal Mulchanu . I. li. B., 8 Bom., 259 

65. Suit to declare 

moveable property not liable to attachment, — Civil 
Procedure Code, 1882, s, 288. —Coriimi moveable pro- 
perty having been attached in execution of a Small 
Cause decree passed by the Court of a Subordinate 
Judge, a claim thereto was preferred by Jlf. and 
rejected. M. then brought a suit in the District 
Munsif’s Court for a declaration that the property was 
his and was not liable to be sold in execution. The 
suit was dismissed on the ground that it was cognis- 
able by a Court of Small Causes, — Held that M. was 
not bound to sue for recovery of the property, and 
that the suit w^as not cognisable by a Small Cause 
Court constituted under Act XI of 1865. Mahomed 
Kota v. Kabmi . . I. Ii, B., 9 Mad., 206 

56. Civil Procedure 

Code (Act X of 1877), as. 280, 28h and 283, --Goods 
sold under execution, — Section 283 of the Civil 
Procedure Code enables a party, against whom an 
order has been made in execution proceedings, to 
bring a suit to establish bill rights, whatever they 
may be j but it says nothing as to the nature of the 
suit, or the Court in which it is to be brought* Whe- 
ther the party is to sue iu the Civil Court, or in the 
Small Cause Court, depends entirely upon the nature 
of the claim and the right which is sought to be 
enforced. Where goods have been illegally seized and 
sold in execution, a suit by the owner thereof against 
the purchaser for the goods or their value, will lie in a 
Small Cause Court, if the value of the goods is within 
the amount limited by law for the jurisdiction of such 
Court ; but if the plaintiff makes the decree-holder 
and the judgment-debtor parties to the suit, and re- 
quires a declaration of his riglit to the property, such 
a suit will not lie in the Small Cause Court. Shiboo 
Nabain Singh c, Mhddbn Ally. Natabab*Nandx 
c, Kalidass Pali 

[I. I-. B., 7 Calc., 608 ; 9 O. L. B., 8 

57. ■ ' ' value of 

sheep wrongly attached and sold in execution of de- 
cree, — Whei-e plaintiffs* sheep had been attached in 
satisfactioB of a decree against a third party, and the 
second defendant had purchai|lfi the property at the 
Court sale, — Meld that a suit merely to recover the 
sheep or their value is cognisable by a Small Cause 
Court. Kundbmb Naina I^oghs Kaiboo v. Rayoo 

Naidoo , , 8 Mad., 36 
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50, ... . — CesB .— to reoovef 

cf c€98, — A suit brought to recover arrears of a cess 
is not a suit of the nature cognisable by Small 
Cause Courts. Kabih Ali u. Shabbe 

t8N.W..21 

59. Act XX of 

1865f 9 . 6. — Suit for zemindari dues and cesses , — 
The plaintiff claimed from the defendants, as joint 
decree-holders, a fourth share of the proceeds realised 
by auction sale through the Court of the Munsif of 
certain houses, situtate on land subject to a village- 
custom whereby a proprietary due of the above 
amount was recognised and payable to the zemindar 
of the said land. The Division Bench of the H^h 
Court having referred to the Full Bench the question 
whether claims for such zemindari dues or cesses 
were in the nature of suits cognisable by a Court of 
Small Causes, — Meld by the Full Bench that the claim 
as brought did not fall within any of the classes of 
suits cognisable by the Courts of Small Causes ; aliier 
if the due was payable in virtue of a contract. 
Naneu V. Boabd ov Kbyenub 

[LIi.R.,1 All., 444 

60. Suit to recoeer 

road cess. — Hoad Cess Act {Beng. Act X of 1871)* 
-—A suit to recover road cess and public works cess is 
not a claim for money on a bond or other contract, 
but is a claim created and made recoverable by a 
special enactment of the Legislature, and does not 
fall within the provisions of section 6 of the mofus- 
sil Small Cause Court Act. David v, Gbish 
Chundbr Gdha 

[I. L. B., 9 Calc., 183 : 11 C. li. B., 805 

91 . Act XI of 1865.-^ 

Jurisdiction. — Water^oess.' — Payment hy landholder, 
— Implied contract hy tenant to recoup.— li a land- 
holder pays to Gbverninent water-cess which his ten- 
ant is legally bound to pay, a Small Cause Court, 
constituted under Act XI of 1865, has jurisdiction to 
decide a suit brought by the landholder against the 
tenant to recover the amount so paid by the land* 
holder. Veneatbamata u. Virata 

CI.L.B.,8Mad.,4 

62. Contract. — Suit for breach of 

contract on failure to register , — A suit to recover 
money paid as the price of land in consequence of ven- 
dor’s failure to complete the bargain by registration 
of the deed of sale, is maintainable in a Court of 
Small Causes, being substantially a suit for breach of 
contract for sale of land. Chaboo Khan e. Dooboa 
XONBB 9 W. B., 498 

93, ^nit for value 

of produce not paid under contract, — Where a 
cultivator is a mere servant of the landlord, a suit 
for damages will lie against him in the Small Cause 
Court, if the cultivator is a tenant to whom the 
landlord has sub-let the land, a suit for non-fuldl- 
ment of his contract by the tenant will not lie in the 
8mall Ouse Court but in the Revenue Courts under 
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Act X of 1859. Sbeenath DxTTt v, Dwabt DhAIh 
DIB . . \ . 2 W. B., 8 . C. C. Befl, 2 

94, Suit for payment 

in kind. — A suit to recover a quantity of rice (or its 
value R300) in return for some paddy which had 
been taken by the defendant under contract was held 
to be cognisable by the Small Cause Court within the 
meaning of Act XXIII of 1861, section 27. Done 
Kuuab V, SooBJO Dutt Submah • 22 W. B., 258 

65. Mindu 9on*s lU 

ability for family debt. — The manager of a Hindu 
family having borrowed money for a proper and 
necessary purpose — his son’s marriage— gave a bond 
to secure the debt, — Meld that a suit against the 
fnther and son to recover the money lent was cogni- 
sable by a Court of Small Causes under Act XI of 
1866. Puna Kabuppana Pillai v. Vibabadka 
P iLLAi . . I. li. B., 0 Mad., 277 

66. ■ . f — Suit against sons 

in undivided family to enforce debt incurred by 
father, — A suit against t];ie undivided sous of a de- 
ceased Hindu father to enforce payment of a debt in- 
curred by the latter is within the jurisdiction of a Small 
Cause Court, and that jurisdiction is not ousted by a 
plea that the debt was contracted for immoral pur- 
poses. Gopal Kbistna Sastbi V. Ramaytangab 

[I. li. B., 4 Mad., 286 

67. Share of trees out 

by tenants, — Second appeal. — A suit by a zemindar 
for ono-fourth of the price of trees cut by tenants is, 
when based upoti contract, one of the nature cogni- 
sable in a Court of Small Causes, and consequently, 
where the amount claimed is under five hundred ru- 
pees, no second appeal lies in such a suit. The prin- 
ciple laid down in Nanhu v. Board of Mevenue, I* 
L. E,* 1 All,, 444, followed. Habi Singh v. Raldeo 
Singh . . I. L. R., 2 AIL, 905 

93 , !- Suit for share of 

produce of trees. — Landlord and tenant , — Wdjib-uL 
urz, — Jurisdiction of Revenue Court. — Second appeal, 
— A suit by a landholder against a tenant for R180, 
being the value of a moiety of the produce of a grove of 
mango trees held by such tenant, such amount be- 
ing claimed in virtue of an agreement recorded in the 
wajib-ul-urz, and not in virtue of any custom or right, 
is not cognisable in the Revenue Court, but ia cogni- 
sable in a Court of Small Causes, and consequeatly 
no second appeal in the suit will lie. Sabnak Tbwari 
V, Sakina Bibi . , I. li. B., 8 37 

lO.'^Suitfor share of value of crops. — The plaintiff 
as burgbadar, to whom the defendant had sublet hia 
jote land, for the purpose of raising crops of kalai, 
under a contract to share the produce between them- 
selves, sought to recover from the defendant R7-14 
as the value of his share of the crops which be (the 
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ContrAOt — continued, 

defendant) appropriated to his own use. The defend- 
ant denied the existence of any such contract, and 
contended that an action of this nature would lie only 
in the Revenue Court, and not in the Small Cause 
Court. Meld that the plaintiff’s claim was not one 
for a sum exacted in excess of rent within the mean- 
ing of section 10 of Act X of 1859, and consequently 
the suit would lie in the Small Cauf e Court. Gabib- 
Pabamaniok c. Fakib Mahombd Koltt 
[1 B. Ij. R., S. N., 13 : 10 W. B., 

Jo* “’7 ] Suit on contract* 

■—Plaintiffs having obtained a sum from defendants 
on a bond, let certain land to them in ijara for a term 
of years on condition that.the latter, after realising 
rents from the ryots, w’ould give credit on account of 
interest on the said bond, pay rent due to plaititiffs’ 
landlord, and pay the balance to plaintiffs. -Having 
failed in the engagements, defendants were sued in 
the Small Cause Court. Meld that the suit was a 
suit on a contract, and was cognisable by the Small 
Cause Court. Nobin Chunbeb Vodbo v. Kebab 
Nath CHooKEBBUTTr . 16 W. B., 228 

71. ^ — Suit againet co- 

contractor. — Suit for money due on a contract , — 
Plaintiff, defendant, and another party had jointly 
and sepai^ately contracted with Government to do 
certain work, depositing security and stipulating that 
a percentage upon the worth of the work done should 
be retained in the hands of Government to meet the 
contingency of the Government incurring expense in 
case of failure on the part of the contractors. The 
contract was completed by one of the contractors, 
who received the amount which had been deducted as 
above, and gave a joint receipt for the same. Meld 
that there was nothing in law to prevent plaintiff 
from recovering from defendant his share of the 
said amount. Such a suit was not one for money 
due on a contract and was not cognisable by a Small 
Cause Court. Naeain Doss v. Ram Coomab My- 

16 W. B., 618 

72. ; Act XI of 1865, 

s, 6,^ Contract, Suit on . — The word “contract” in 
section 6, Act XI of 1865, was intended to include a 
suit to recover money received by the defendant to a 
share of which the plaintiff is entitled ; the founda- 
tion of the claim being that the defendant with re- 
gard to tlie portion of the money which belonged to 
the plaintiff, received it for, and on behalf of', the 
plaintiff, upon an implied contract to pay it over to 
him. SUNKOB LalIj Pattuck Gyawal V, IUm 
Kabeb DHAMiit . . . 18 W. B., 104 

73. 

Suit to recover 

ehare in varehaean, — Claim on implied contract. 
Suit to recover a shai’e in a varshasan payable by the 
Gaekwar’s Government and received by the defend- 
ant as the eldest member of the original grantee’s 
family, is cognisable by a Court of Small Causes in 
the molussil, the claim being one on an implied con- 
tract, Viz., a contract, by the defendant, to pay to 
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the plaintiff money received by the defendant to the 
use of the plaintiff. Sunkur Lall Pattuck Qyawal a. 
Pam Kalee JDhamin, 18 W. M,, 104, followed. 
Keehav Shat v. Bhagirthi Bax, 3 Bom., A, C,, 75, 
overruled. Ratan Shanbab Rbvashakkab v. 
Gulab Shaneab Lalbhankab . 10 Bom., 21 

See Bhimbav Jivaji v. Bhimbat Govind 

[11 Bom., 104 

74. Suit to recover 

ehare of annual allowance, — A suit to recover a share 
of arrears of a varshasan or annual allowance paid by 
the Gaekwar of Baroda to the defendant, in which the 
plaintiff alleged he was entitled to a third share is 
maintainable in a Court of Small Causes. Ratan- 
SHANBAB RbVA SHANBAB V. GuLABSHANBAB LaL- 
SHANBAB ... 4 Bom., A. C., 173 

75. — ^ Act XI of 1865, 

8. 6, — Suit to recover arrears of annuity from 
endowed property. — In a suit by a widow of one 
of the descendants of the grantee of a varshasan or 
annual allowance paid from the Govormnent treasury 
for the performance of religious service in a Hindu 
temple to recover arrears due to her husband’s branch 
of the family from another descendant wlio had re- 
ceived the whole stipend,— Jffe/d that this was not 
a suit iot money due on a contract or “ for personal 
property or otherwise,” within the meaning of section 
6 of Act XI of 1865, cognisable by a Court of Small 
Causes iu the mofussil. Kbshavbhat v. Buagib- 
THIBAI .... 3 Bom., A. C., 75 

70 . Act XI of 1865, 

8, 6, — Suit for money borrowed by servant on under- 
standing it would he repaid by master. — A servant 
borrowed on account of his master a sum of money 
which was partly spent in satisfaction of his master’s 
debt, and partly taken by the latter and spent for his 
own private purposes. No re-payraent having been 
made by the master, the lenders took out a decree 
against the servant, who then sued the master to 
recover the money. Meld that there was a legal 
presumption that the money was advanced on account 
of the defendant on the understanding that it would 
be repaid ; and that the action was one for debt >vith- 
in the meaning of section 6 of the Small Cause Court 
Act XI of 1866. Rash Moneb Debia v. Rajabam 
Sibcab 16 W. B., 88 

77. ^ 

s. 6,— Suit for money on implied Plaintiff 

took a lease from defendant, and a bakijai setting 
forth a certain sum (R4.73-10) as duo from tbe tenants 
on account of rent, and on the faith of the bakijai 
paid that sum to the defendant. He then sued the 
tenants for the same, and was met with pleas either 
of payment to the defendant or of payments by 
assignment for the defendant’s debts. He then 
sued defendant for a refund. Meld that the claim 
was for money due under an implied contract for the 
repayment of a sum under R500, and cognisable by a 
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Contract — continued, * 

Small Cause Court under Act XI of 1865, section 6, 
clause 4. Wuzsbb* Mulliox Siboab v. Nitumbibee 
Dbbee , . ,18 W, 484 

78. ' Implied contract, 

— Contract to indemnify against claim of superior 
landlord . — If A, buys a tenure at a public auction 
benami in the name of B., he impliedly contracts to 
indemnify JB. against the claims of the superior land- 
lord, and a suit by B. against A. to recover the 
amount of a decree obtained against him by the 
superior landlord will lie in a Small Cause Court. 
Kadabbsstib Mooebbjba V, Gooboo Chubn 
Mookebjea . ' • . . 2 C. L. B., 388 

79. ■' — — Second appeal . — 

Relation resembling contract, — Contract Act, s, 70, 
— jLct XI of 1866, 8. 6 . — On the death of K. a dis- 
pute arose among her heirs as to the succession to the 
share of a village of which she was the recorded pro- 
prietor. In January 1874 N., who was not one of 
her heirs and who was not a shareholder in such 
village, was recorded in the revenue register as lumbar- 
dar in respect of her share, and was so recorded until 
February 1878, when his name was expunged and 
the name of B,, who was one of the heirs, was recorded 
as proprietor. In a suit by i7, against B, to recover 
B70, being the amount he had paid on account of 
revenue in respect of such share for the period 
between January 1874 and February 1878, —jHeW 
that the suit was one for damages under section 70 
of Act IX of 1872, within the meaning of section 6 
of Act XI of 1865, and accordingly of the nature 
cognisable in a Court of Small Causes, and no second 
appeal in the suit would lie. Nath Pbasad v. Baij- 
BATH . . . • I. L. B., 8 All., 06 

80. ' Payment of 

revenue by a person for another, — Suit for reim- 
bursement.— A suit by the proprietor of one village 
who has been compelled to pay the revenue payable 
by the proprietor of another village for reimburse- 
ment is, where the amount of such payment does not 
exceed £1500, a suit of the nature cognisable in a 
Mofussil Court of Small Causes. Ifath Ppasad v. 
BaiJ Bath, I. L, R., 3 All., 66, followed. Qutub 
H ufiAiK V. Abhl Hasan . L L. B., 4 AIL, 184 

81. ' Relations resem- 

bling contract, — Act IX of 1872 {Contract Act), 
es. 69, 70. — Payment of land revenue. — Act XI of 
1865, 8, 6.— ‘The plaintiffs purchased land belonging 
to the defendant at an execution sale, at which it was 
notified that arrears of revenue were due in respect 
of the land. The plaintiffs paid such arrears, and 
also the arrears w^hich had accrued in the period 
between the sale and the date the plaintiffs obtained 
possession. They then sued the defendant in the 
MunsiFs Court to recover the amount they had paid, 
— Seld that, with reference to the principle Imd 
down in Nath Prasad v. Baij Nath, I, L.eR., 3 
Calc,, 66, «the suit should have been instituted in the 
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Court of Small Causes. In the icatteb OT 
PETITION OF ALI MAZHAB . 1. L. B., 4 AIL, 168 

82, Contribution,— for con- 

tribution. — A Small Cause Court has no jurisdiction 
to try a suit for contribution. Tamizuddin Mib- 
2>HA V. Gaffub Khan . 7 B. L. B., Ap., 40 


83. - Suit for contri^ 

buiion where there is no contract , — A suit for contri* 
bntion, where there is no contract, express or implied* 
cannot be entertained by a Small Cause Court. Sbbb- 
PUTTY Rot V. liOUABAH Boy 

[B. L. K., Sup. Vol., 687 : 7 W. B., 884 

ITCHA MoTBE DOSSEE V, BAMA SOONDUBEB 

Bosbeb . . . ,26 W. B,, 78 


84. - Suit against co- 

sharer for money recovered on joint decree. — A suit 
against a co-sharer for a sum of mone^ recovered by 
the plaintiff upon a decree which was joint property 
may be brought in a Small Cause Court. Hubo 
Mohun Roy v, Khbttbc Monbb Dossbb 

[12 W. B., 872 

86 , - , Suit for contri- 

bution under joint decree , — Act XI of 1865, s,6,-— 
A Small Cause Court has jurisdiction to ente^in a 
suit by one of several debtors against whom a decree 
for rent had been enforced against his co-dehtors for 
contribution. The meaning of the word ** contract 
in section 6, Act XI of 1865, considered. _<3^0VINBA 
Muneya Tibuyan I). Bapu • 6 Mad., 200 


00^ Decree against 

several defendants jointly,-— Second appeal,— A suit 
for contribution not founded upon contract, but m 
respect of money for which the plaintiff and the 
defendants in the contribution suit had been by a 
former decree made jointly liable, is not within the 
cognisance of a Court of Small Causes, which <»nnot 
deal with questions of equity. A second appeal will, 
therefore, lie in such a suit. Ram BuxChiUangw v. 
Modoosoodhun Paul Chowdh^, B. ^ » 

675, followed. Nath Prasad v. Baig Nath, I. L, M,, 
3 All, 66, distinguished. Futtbh Ali v, 

NATH Bot^ ^ g cale, U3: 10 C. I.. B, 80 


07 ^ 

satisfaction of joint decree,— A suit for contribution 
for money paid by one judgment-debtor m satisfac- 
tion of a Joint decree against him and others cimnot 
he enterteined by a Court of Small Canses. 
hux Chittangeo v, Modoosoodhun Paul Chowdh^, 
B. L. R., Sup. Vol, 675 7 fV,R„ 411 ; fahoc 
Mqiee\. Noorai Mollah, B. L, R,, Sup, Vol, 691, 
followed; Nathprasad v, Baijnath, I, L, R,,8 All, 
66, dissented from. Bamjoy Subka v, Joynath 

[I. K B., 9 Calo„ 885: 12 C. L. B, 814 


Money paid in 
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SHAZrl. CAIT8XS COURT, MOFUSSIIi- 

continued. 

2. JURISDICTION— <N 

Contribution— 

03, Suit to recover 

a chare of money recovered hy oo~pla%ntiff under a 
decree, — Act XI of 1865 {Mofueeil Small Cause 
Courts AM)f 8. 6 . — Seld that a suit to recover a 
share of money which had been recovered by a co- 
plaiutlff under a decree, was a claim for money due 
on a contract, within the meaning of section 6 of the 
Mofussil Small Cause Courts Act (XI of 1866), and 
was therefore a suit of the nature cognisable by a 
Court of Small Causes, in which, under section 586 
of the Civil Procedure Code, no second appeal could 
lie. Dbbi Das v, Laohhan Sinoh 

[I. Ii. B.> 7 Aa, 898 

89* ■- ■ " Hindu law,’-^Co~ 

parceners, — Family debt, — A decree having been 
passed against the plaintiff and defendant, undivided 
Hindu brothers, jointly for a family debt, and the 
decree-holder having levied the sum decreed from 
the plaintiff, a suit was brought by him in a Small 
Cause Court for contribution against the defendant. 
Held that, although that Court could entertain a suit 
for contribution, such suit could not be brought by 
the plaintiff against the defendant under the cir* 
cumstanccs of the case. Chbliapilla Raxt Pan- 
TULU V, BaLABAMAKEISHNAMA PANTtrLTT 

[I.L. R., 6 Mad., 424 

90. - Agency, — 

covery on joint decree. — Plaintiff and defendant 
having been co-sharers in a decree in which the re- 
spective shares of the decree-holders were definitely 
fixed, defendant amicably received from the judg- 
ment-debtor his own share and plaintiff’s share on 
her behalf. The latter brought the present suit to 
recover the same from defendant, whose plea was 
that the amount had been paid to the plaintiff. 
Held that if defendant acted as ngent of the plain, 
tiff, there was a contract implied between them that 
the former would recover what was duo from the 
latter, and pay it over or account for it to her, and 
that therefore the case came within the jurisdiction 
of the Small Cause Court. Held that as the Sub- 
ordinate Judge before whom the case came in appeal 
was also Small Cause Court Judge, ho might have 
dealt with the case without referring the above point 
for the decision of the High Court, Shxtubhoonath 
Mozoohbab V, Kashsbssttbbb Dbbeb 

[13 W. R., 100 

91. ' ' Suit against eo^ 

sharer for contribution in respect of Government 
revenue, — A suit by a co-sharer for contribution in 
respect of Government revenue paid by him in excess 
of his quota is not cognisable by a Small Cause 
Court, as^ tlie extent of the share in respect of which 
contribution is^ sought cannot bo determined without 
deciding a question of title. Kalbb Nath Rot c. 
Nila Ram Pueamahick , . 7 W, R„ 82 

M. Suit for oontri^ 

button in respect of money paid as revenue to save 


SMAlili CAUSE COURT, MOFUBSllr^ 

continued, 

2. JURISDICTION— conWaaed. 

Contribution— 

estate from sale.-^A claim for money below R600 
paid as revenue by one partner in an estate on ac- 
count of another in order to sAve the estate froqi 
sale is dne under an implied contract between them, 
and is therefore cognisable by a Small Cause Court. 
Ram Monet Dossia v, Pbabt Mohttn Mozoomdae 

[6 W. R., 826 

93, — Suit to recover 

arrears of revenue compulsorily paid, — A suit to 
recover arrears of revenue which the plaintiff was 
compelled to pay by the revenue authorities, but 
which the defendant was liable to pay, is cognis- 
able by a Court of Small Causes. Pabasijbama 
Chbdumbbaitan V. Kbistnaitan . 5 Mad., 462 

94. Suit hy co-sharer 

for contribution to Government revenue. — A suit by 
a co-sharer for contribution in respect of arrears of 
revenue paid by him in excess of his quota to save 
the entire estate from sale is not cognisable by a 
Small Cause Court. Bbommoboop Goswambb v. 
Pbannath Chowdbt . . . 7W. B.,17 

95, I. Suit for contri- 

bution hy co-sharer who has paid whole Government 
revenue,~-Whore one of several co-sbarers in an 
estate paying revenue to Government has paid the 
revenue due upon the whole estate to prevent it- 
from being sold, a Small Cause Court has no juris- 
diction to entertain a suit brought by him against 
the other co-sharers for contribution. Rambux 
Chittangbo V. Modoosoobhon Paul Chowdhet 

[B. Ii. B., Sup. Vol., 076 

2 Ind. Jur., N. S., 166 : 7 W. B., 377 

Modoosoodhun Mozoomdab V, Bindobashiny 
Dobseb . . e W , B., Civ. Ref., 16 

96. "" ' Suit for contri- 

bution. — Co-sharers, — No suit for contribution be- 
tween coparceners in a revenue-paying estate, or for 
contribution between coxmrceners in a jumma, will lie 
in the Small Cause Court. Nobin Kbishna Cha- 
KEAVATI V , Ram Kumae Chakbavati. Bunni- 
JAN Bisi V. Mahammad Hossain 

[I. Ij. B., 7 Calc., 605 : 9 C. L. R., dO 

Suit for share of 

revenue paid hy mortgagee. — A suit by a mortgagee to 
compel a mortgagor to repay him the amount of 
Government assessment, which he has been com- 
pelled to pay when in occupation of the mortgaged 
property, is an obligation in equity to repay, and 
is not cognisable by a Court of Small Causes. 
Yithoba bin Kbshatshet V, Shabajibay 

[6 Bom., A. C., 122 

93 , . M . Suit to recover 

money paid to co-sharers as excess of rent,— > A suit 
to recover money alleged to have been paid in excess 
of platntiff’s share of rent on account of his co- 
tenant was held to be a suit for contribution, and as 
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aMAliX. CAtTSE COURO?, MOFUSSIL- 

continued, 

. 2, JURISDICTION— eon/intttfrf. 
Contribution— 

such not cognisable by the Small Cause Court. Pl- 
TAMBUB CHUOJCBBBUTTY ». BhTEITBNATH PABEET 

[15W.B.,62 , 

99. — I Suit cognisable 

by Revenue Court, — Suit to recover money paid to 
prevent sale for arrears of rent. — The plaintiff sued 
to recover money paid in order to prevent his land 
from being sold at the instance of the defendant for 
non-payment of arrears of rent under Madras Act 
VIII of 1866, the plaintiff's allegation being that no 
rent was due to the defendant. Seld that the 
Small Cause Court had no jurisdiction, because the 
suit was cognisable before a revenue officer. Shaun- 
KABA SUBBIBN VbLLAYAN CHBTTY 

[6 Mad., 179 

100. • " '■ — — Suit by surety 

against principal for recovery of money paid on his 
account, — Suit for contribution, — A suit by a surety 
for recovery of a sum not exceeding J1500, which he 
had to pay on account of his principal, is cognisable 
by a Small Cause Court. A suit for contribution is 
not cognisable by a Small Cause Court, unless there is 
a contract, express or implied, between the parties. 
Shxboo Majeb V, Noobai Moblah. Jokebf v, 
Naboo. Bhabft Chundeb Dutt t*. Dbwab Gopb 

[B. L. B., Sup. VoL, 691 ; 7 W. B., 386 

101. ■■■ — ■ — Suit by one 

surety against another for contribution, — Act XI 
of 1865^ 8. 6 . — A suit by one surety against another 
for contribution, where the sureties are bound by the 
same instrument, is a suit on an implied contract, 
and, therefore, within the jurisdiction of a Court of 
Small Causes. Qovinda Muneya Tiruyan v, Bapu, 

5 Mad.f 200, aud Batan Shankar v. Qulabshqknkar^ 10 
Bom., 21, followed. Habi Tbimbak v. Abasahkb 

[1. Ii. B., 4 Bom., 821 

102. Copyriglit .— of 

Bresidency Small Cause Courts . — Copyright Acts 
XX of 1847, and XII of 1876, s. 1, — District Courts. 
— As the class of cases provided for hy section 7 of 
the Copyright Act (XX of 1847) was transferred to 
the jurisdiction of the Calcutta Court of Small 
Causes by Act IX of 3850, notwithstanding the 
express language uscjd in section 7 of the Copyright 
Act, so by niialogy the jurisdiction in the same class 
of cases arising in the mofu||k wa-s transferred to 
the jurisdiction of the moffisil Courts of Small 
Causes by Act XLII of 1860 and Act XI of 1865. 
But schedule i of Act XII of 1876, amending Act XX 
of 1847, has now re-transferred the jurisdiction in 
such suits to the District Courts. IN the matter 
OP THE PETITION OP HAMEBDOOLLAH. HaMEBO- 

OOL1.AH V. Mahomed Abohub Hossein 

[I. Ii. R,^6 Oalo., 499: 7 C. L. B., 471 

103. ■ Costs . — Suit for costs incurred 

in suit to compel registration of documents — An 
action lies in a Small Cause Court for the recovery 
of costs incurred by the plaintiff in a suit to compel 


OAVSB OOVBS, MOFtrSSa- 

continued, 

2. JURISDICTION— eosfissei. 

Costs — continued* 

registration of a document. ChikchtIiTA Bay A 
Mbdali V. Thanoatohi Amhal . 6 Mad., 192 


104. — Customary payments.-r 

Proprietary due, Suitfor.-^B suit for russum , 
proprietary due) not claimed as rent nor under a 
contract but by custom, payable by cultivators in 
occupation of the land either as proprietors or ryots, 
is not of a nature triable by a Small Cause Court. 
Ebbahim Saib o. Nagasaki Oububab 

[I.I..B.,3Mad.,9 


106. 


Suit for inam* 


dar for proprietary dues. — Suits for proprietary 
dues, to which the inamdar as the owner of the vil- 
lage lays claim, are not cognisable by a Court of 
Small Causes. They are not paid as rent, nor are 
they claimed under any contract. SlTBBAMANIAN 
Chetti V. Prince op Aboot 

[I. Ii. B., 2 Mad., 140 


106. 


Suit for share 


of jujmans^ collections. — A suit for a share of the 
collections made from “ ji^jmans" in return for spi- 
ritnal instruction is not of the nature cognisable by 
a Court of Small Causes under Act XI of 1866. 
ChOONNBB liALL V, GOtTBBB SHUNKUB 

[1 Agra, 84 

107, — Damages.— XI of 1865, 

$,—8uit for damages for personal inyiiry.— By 
section 6 of Act XI of 1866, suits to recover damage 
for personal injury cannot bo brought in a Mofussil 
Small Cause CoUrt, unless actual pecuniary damage 
has resulted from the injury. That section ex- 
cludes from the jurisdiction of the Mofussil Small 
Cause Courts suits for defamation, infringement of 
right, and the like, where no actual pecuniary dam- 
age has been sustained by the plaintiff, and where 
the measure of damages to be awarded is often a 
question of some nicety : but docs not ^exclude suits 
for actual damages merely because, besides the actual 
pecuniary loss sustained, the plaint asks for some- 
thing additional for loss of character, or other inde- 
finite injury. Dfbga PBBsnAi) v. Asa Jobaha 

*ri. If. B.. 6 Calc.. 926 : 6 C. I#. B., 487 


Suit for damages* 

^Loss of reputation.— actual pecuniary 
damages liave resulted from personal injury, the suic 
for damages as a whole will lie in the Small Cause 
Court, even though it should include damages for 
loss of reputation or other claim for damages not 
cognisable in the Court. Gunga Nabain Moytbo 
V. Gbdadhub Chowdhby . 18 W. B., 484 

Mansing Labung v. Theeam Doboyb 

[22 W. B., 896 


]^Q 9 ^ — Suit for dam» 

ages for malicious prosecution.— k suit properly 
alleging a malicious prosecution and special pecuni- 
ary loss resulting therefrom is cognisable in a Small 
Cause Court. Sit ABAKAN v. SusA Pibbai 

[2 Ma4., 264 


8 T 2 
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81CAL1. OAXTS£ COURT, MOFUSSHi- 

coniinued* 

2. JUBISDICTION— 

Damages— 

110 , Compensation 

for personal injwry, — Actual pecuniary damage.-^ 
The plaintiff in a suit for compensation for malicious 
prosecution claimed 31200 as compensation for the 
mental annoyance caused him by such prosecution, 
and E26 the actual expense incurred by him in 
defending himself from the charge made against 
him. Held, with reference to section 6 (8) and sec- 
, tion 12 of Act XI of 1865, that the suit being one 
for the recovery of damages on account of an alleged 
personal injury, from which actual pecuniary dam- 
age had resulted, it was cognisable and should 
have been instituted in the Court of Small Causes 
having local jurisdiction. Qunga Narain Moytro v. 
Qud^hur Chowdhryt 13 W, !k., 454 ,* and Brojo 
Soondur v. Blshan Chunder Roy, 15 W. R., 179, 
followed. Debi Singh v, Hanuman Upadhta 

[I. Ii. B., 8 AIL, 747 

IIL Act XI of 1865, 

s, 6. — Suit for damage to crop*. — The term ** dam- 
ages*' in section 6 of Act XI of 1865, includes 
damages to crops, and a suit to recover damages for 
the wrongful reaping and carrying off the produce 
of certain fields is cognisable by a Court of Small 
Causes. Daub Sinha «. Bughnundun Sinha 

[3 Iff. W., 101 

112. - — Suit for value 

of produce carried off hy defendant cultivating 
plaintiffs land mtkout consent. — A suit to recover 
the value of produce carried off without plaintiff^s 
consent from his land, which had been forcibly 
retained in the cultivation of defendant No. 1, 
assisted by defendant No. 2, was held to be a suit 
not for rent, but for damages. Kaboo KahaB v. 
Nauboo Singh . . .24 W. B., 380 

X13. " Suit for dam- 

ages for value of timber washed up and taJeen away 
hy Government. — Where a landowner sued for dam- 
ages for the value of timber carried away by Gov- 
ernment after being washed on to his estate and to 
have his right declared as against Government to all 
timber that in future might be washed on to his 
estate, — Held, the suit was not one which was cognis- 
able by a Court of Small Causes. Chuttbb Lall 
Singh v. Goyebnubnt . . . 8 W. B., 87 

114 , 1 — — , — - Suii io recover 

value of fishing-nets. — The plaintiffs sued the defend- 
ants in the Small Cause Court to recover the value 
of certain nets, the property of the plaintiffs, of 
which the defendants had taken wrongful possession, 
and damages for the loss sustained by the plaintiffs, 
in that they were unable to carry on their business 
as fishermen by reason of the detention of their nets 
by the defendants, — Held that the Small Cause 
Court had jurisdiction to entertain the suit. Ma- 
])UTHan u. Subbibb . • . 6 Mad., 34 

115 , Suit for 

afeU for illegal attachment. — Civil Procedure Code, 


SMALL CAUSE COURT, MOFU8SIL— 

continued. 

2. JURISpiCTION— 

Damages— 

1859, ss. 81 and 55.— Certain moveable properties, 
fishing nets, &c., having been attached under Act 
VIII of 1859, section 81, the suit was eventually dis- 
missed and costs awarded to the defendants, who 
thereupon sued the plaintiffs to recover damages sus- 
tained consequent on the attachment, viz., first, for 
what could have been earned by means of the fishing 
nets, had they not been under attachment; and second, 
for injury suffered by the nets owing to carelessness 
and exposure. Held that the suit was properly cog- 
nisable in the Small Cause Court, and the Judge was 
at liberty to take into consideration both elements of 
damage. Such a suit would only be barred when 
compensation had been awarded under section 88 
of the Civil Procedure Code. Gobubdhun Majhbe 
V. Banbb Chundbb Doss . . 21 W. B., 375 

116. — Suit for dam- 

ages for breaking waZL— In a suit for damages for 
breaking down and removing bricks from a wall, whore 
defendautis plea was bona fide purchase for value 
from plaintiff’s predecessor, and plaintiff replied that 
the sale was invalid, as one made by a Hindu widow 
without leg^l necessity, — Held that the suit was 
cognisable by a Court of Small Causes. Shumbhoo 
Chundbb Mullich v. Pean Kbisto Mullich 

[13 W. B., 106 

. 117. Suit for dam^ 

ages for omission to certify payments to the Court.--- 
Held that a suit will lie in the Small Cause Court for 
damages sustained in consequence of decree-holder 
fraudulently omitting to certify to the Court the pay- 
ments made by plaintiff in satisfaction of a decree 
out of Court, when there was a contract made that he 
should 80 certify them, Bhugoban Tantbb v. Go- 
bind Chundbb Rot . . .8 W. B., 210 

But unless there is actual damage the suit should 
he dismissed. Mohih Mundul v. Kada Chand 
Naek 13 W. B., 147 

118. — — Suit to recover 

money paid to save estate from sale . — A suit to re- 
cover money as damages, measuring the loss to which 
plaintiff was put by having to pay on behalf of de- 
fendant money which defendant had agreed to pay 
out of the purchase-money in order to save from sale 
in execution of a decree an estate which plaintiff had 
purchased from him^ a suit cognisable by a Small 
Cause Court, from decision no special appeal 

lies. Ramguttt Gangooly v. Kubaleb Pbbshad 
Gangoolt . . . . 17 W. B., 446 

118. — — Suit to recover 

money paid for defendant.^ Act XI of 1865, s. 6.— 
A suit to recover money which plaintifE has paid for 
defendant is. in the nature of a suit for damages, as 
described in section 6 of the Small Cause Court Act. 
Gofal Subnokab V. Goyabam Sibcab 

[18 W. R., 273 

120 . 

s. 6. — Suit for damaged. — A suit to recover tho price 



( B679 ) 


DIGEST OF cases: 


( 5690 ) 


SMAliI. CAUSE COUBO?, MOFUSSIL- 

eontimed, 

2 . JVmSDlCnO^^contimed. 

Damages — 

of the skin and flesh of an ox, brought by a Mahar 
who asserted an hereditary right to carry away dead 
animals of the village to which he belonged, and take 
their skins, is a suit for damsges, and cognisable by a 
Court of Small Causes, Khandtt valad Kbku t>. 
Tatia valad Vithoba . 8 Bom., A. C., 28 

12L Suit for dam- 

Off es.— Act XI of 1865, s. 6.— An action to recover 
from the hands of defendants money collected from a 
landed estate which had been charged with the pay- 
ment thereof under an instrument to which the 
defendants had not been parties was held to be a 
personal action for damages within the meaning of 
Act XI of 1805, section 6, Bhugobuttt Chukn 
Bajfaye 0. Shaeoba Pebshad Sookul 

[22 W. R„ 298 

122, M iSfiii, fo recover 

as damages profits from service lands, — Mad. 
Meg. VI of 1831, s. 3, — A Small Cause Court has no 
jurisdiction to entertain a suit to recoVer damages 
claimed in reject of the profits which tl^ plaintiff 
would have derived from service inam lands by reason 
of section 3 of Regulation VI of 1831. Toppya 
Fjllay V, Peddoo PiBLAY . . 5 Mad., 883 

128. . . . . 11 , II I Suit hg repre* 

sentative for share of debt due to deceased. — With- 
drawal of momg on deposit by other representatives. 

-Wron^ul act. — The legal representatives having 
allotted the estate of the deceased in certain shares 
among themselves, a sum of money less than 11500, 
the entire amount of a debt due to the deceased, was 
deposited with a banker by the debtor, and was with- 
drawn by certain of the legal representatives. The 
others thereupon sued in the ordinary Civil Court for 
their proportionate share. Meld that the suit was a 
suit for damages caused by the wrongful act of the 
defendants in withdrawing the whole amount, and 
was therefore cognisable by a Small Cause Court. 
Kumbtjekbssa 0. SujAN . . 10 C. L. B., 81 

124. Suit for dam- 

ages for fraudulent concealment and misrepresenta- 
tion, — A suit to recover B300 paid by plaintiff to de- 
fendant under a fraudulent concealment of the fact 
that defendant was engaged as mooktear for another 
party who had brought a suit against plaintiff, and 
upon a fraudulent misrepresentation by defendant 
that he was conducting plaintiff’s case when in fact 
he was acting for the opposite party, was held to be 
substantially a suit to recover damages for the injury 
sustained by plaintiff by reason of the fraudulent 
concealment and misrepresentation, and to be cognis- 
able by a Small Cause Court. Fatima Begum v. 
Moosa 18 W. B., 128 

126 — — — Suit for dam- 

ages for withholding receipt for rent, — A suit for 
damages for withholding a receipt for rent is not 
cognisable by a Court of Small Causes, aud therefore 
was held not to come under the purview of Act 


SMAIJi OAUSE COUBT, MOFU 88 XI 1 — 

continued. 

2. JUUISDICTION-cott<ta«sd. 

Damages-roon^tatied. • 

XXllI of 1861, section 27. ShoylbnDBO GuB 
Suenyabbb V, Patoo Doss Btjsakba 

[28 W. B., 804 

126. — ■■ , Suit for recovery 

of money paid to hat misapplied by ijaradar . — A suit 
for the recovery of money alleged to have been paid 
by the plaintiff to an ijaradar on account of arrears 
of rent, when the same has not been applied to the 
purpose for which it was given, or when a receipt for 
it is withheld from the plaintiff, is not cognisable by 
a Small Cause Court, but by a Munsif under section 11 , 
Bengal Act VIII of 1859. Beojonath Dey v, Shum- 
Boo Chunbeb Chattebjeb • • 18 W. B., 25 

127. Act XI of 1865, 

s. 6. — Suit for overpayment by mistake. — Contract 
Act, 8. 72 . — A suit under section 72 of the Con- 
tract Act to recover from a creditor the amount 
of an overpayment made to him by mistake is a suit 
for damages, within the meaning of Act XI of 1865, 
section 6, and is accordingly cognisable by a Mofussil 
Court of Small Causes, Babeunkibsa v, Muham- 
mad Jan • . . 1. li. B., 2 AU., 671 

128. Declaratory decree,— 

to determine coparcener^s rights in moveable pro* 
perty.—-k Small Cause Court has no power to en- 
tertain a suit for a declaratory decree. There is 
nothing to prevent a Small Cause Court from de- 
termining whether a person, who has been made a 
I co-plaintiff and claims as a coparcener of the original 
plaintiff, has any right to the property sued for. 
The decree in such a case, if given in favour of the 
plaintiffs, must order that the parties do recover 
possession of the property sued for in such shares as 
the Judge may consider them to he entitled. A de- 
claratory decree of the relative rights of the parties 
cannot he made. Akbae Ali v. Jezuddin 

[I. L. B., 8 Calc., 889 

129. - — — ■ Suit for declar- 
ation of right to bring property to sale as liable to 
attachment, — A suit in which the plaintiff sues for a 
declaration of his right to bring certain property to 
sale as the property of his jud^ent-debtor, cannot 

I be entertained by a Small Cause Court. Kambbbvb 
Kulwae r, Bbhabbe Seth 
[8 K. W., 208 : Agra., F. B., Ed. 1874, 264 

180 , Suit for de- 

claration of right and for consequential relief — A 
suit in which the plaintiff prays the Court to consider 
and declare his right as heir, and for consequential 
relief, is not within the cognisance of a Small Cause 
Court. Kola Ahebe v. Sajna AhimuE 

[8K.W„105 

181. Act XI of 1865, 

s, 6. — Declaration that bond is satisfied,^ Claim for 
money on bond. — A claim for money oil a bond as 
specified in Act XI of 1865, section 6, does not include 
a case for a declaration that ‘the bond has been 
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CAUSE COURT, MOFUSSIL- 

oontinuedL 

2. JURISDICTION-.eo»«iiiiifi<?. 
Beolaratory ^Qvee’^eontinued. 

BatU6ed and is inoperative. A suit of that descrip- 
tion if maintaiuable^ must be brought in the regular 
Court. AauB Mijlliok: Mitvdul e. Debnath 
Chaitbbjbe • . • 24W. B., 190 

132, Suit for declar- 

ation of right to moveable property torongfully 
taken* — Where a suit is brought for property wrong- 
fully taken by tho defendant praying for restoration 
of such property either to the plaintiff directly or to 
some other person wholly or partly as agent for the 
plaintiff, it is a “suit for property^* within the 
meaning of the Small Cause Court Act (XI of 1865), 
and if the property is moveable and of less than 
RbOO in value, the suit is then a small cause. Ac- 
cordingly where the plaintiffs, who were co-members 
with the defendants of a division of a caste, and as 
such, tenants-in-common with them of certain cook- 
ing vessels of less than 11500 in value, were excluded 
by the defendants from possession and common use 
of the vessels, and sought for a declaration that the 
plaintiffs and the defendants were equally entitled to 
the use of the said vessels, and for restoration of the 
same to some third person who should hold them to 
the use of the plaintiffs and defendants, — Held 
that the suit was not a suit for a declaratory decree, 
but for tho recovery of property within the meaning 
of the Small Cause Court Act (XI of 1865), and as 
such, was exclusively triable by a Small Cause Court. 
The proceedings of the lower Courts wore pronounced 
null, and the plaint directed to be returned for 
presentation in the proper Court. Kalian Datal 
«. Kalian Naseb . I. Xj. B., 9 Bozn., 259 

189. — — A suit for a de- 

claration of right by a person against whom an 
order has been passed under section 280 of the Civil 
Procedure Code, 1877, will not lie in the Small Cause 
Court. Mamdhan Bimas v. Kefal Biswas, 1 B. L. 
B„ S. B. 10 ; 10 W, M., 141 ; Moozdeen Oazee v. 
Dinohundhoo Qossamee, 13 W* 22., 99; and Woomesh 
Chunder Bose v. Muddun Mohan Sircar, 2 W, J2., 
44, discussed and explained. SuiBOO Nabain SiNdH 
tj. Mubdbn Ally. Natabab Nandi v, Kalidabs 
Pali • I. X*. 7 Calo., 608 : 9 C. I«« B., 8 | 

'DeeTee.-~Suiis to recover cer^ 

tain decrees, and claim to execute them, — In addition 
to a claim to recover certain decrees, amounting 
together in value to less than B500, the plaintiffs 
claimed a decree authorising them to put the same 
into execution. The suit was not a suit of the nature 
cognisable by a Court of Small Causes. Balam 
Dab V. Dwabba Dab .• . 7 BT. W«» 88 

135, ■' Suit jon decree 

of Civil Court* — A suit cannot be maintained in a 
Small Cause Court in the mofussil to enforce the 
decree of a Civil Court. Manohhabaic KalliakdaS 
e. Bakshb Sahbb Mib Hainudin Khan 

[6 Bom., A. C., 281 
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133, Suit for balance 

due on decree of Small Cause Court. — A suit cannot 
be maintained in a Small Cause Court in the mofussil 
to recover tho unsatisfied balance of a decree of such 
Court. Sandbs v, Jomib Shaikh . 9 W. B.,899 

137. — ■ — Suit for instaU 

ment of decree under Act X with stipulation for 
execution of decree in default. — Where a defendant 
agreed to pay the amount of a decree under Act X 
by two instalments, and the remedy provided for the 
enforcement of the contract in the event of the de- 
fendant making default was the execution of the 
decree, and not a suit in the Civil Court, — Held that 
a suit would not lie in the Small Cause Court to re- 
cover the amount of the second instalment. Agiiore 
C nuNDBB Mookbrjeb c, Woomasoondbreb Dbbea 

[7W. B.,210 

138. Suit to set aside 

decree of Small Cause Court. — A suit to set aside a 
decree of a Small Cause Court when no defect of juris- 
diction is •manifest on the face of the proceeding, and 
where there is no reason to suppose that the decree 
was obtained by fraud or collusion, cannot he main- 
tained in a Court of Small Causes. Baha Soonburee 
Debeb V. Kamineb Bbwa • 10 W. B., 862 

139 ^ Deed. — Suit for reformation 

of a deed . — A Small Cause Court has no jurisdiction 
to entertain a suit for the re-formation of a deed. 
Gulabhai Monbab V, Dayabhai Goyabbhanbas . 

[10 Bom., 51 

140, ■■■■ " Suit as to vali- 

dity of gift or deed of sale by Hindu law. — A Small 
Cause Court has jurisdiction in cases involving ques- 
tions as to the validity or otherwise under the Hindu 
law of a deed of gift or a deed of sale. Gbish 
Chunder Roy v, Gobind Singh . 17 W. B., 88 

See Roghooram Biswab v. Kahohundbb Dob by 

[W. B., P. B., 127 : B. Ii. B., Sup. Vol., 84 

and Hubbeb Pebbad Malbe v. Koonjo Behaby 
Shaha . . Marsh., 99 : 1 Hay, 288 

141 , Dower. — Suit for dower under 

kabinnamah. — A suit for the maujjil or exigible 
portion of dower duo to plaintiff under a kabin- 
namah is cognisable by a Small Cause Court, under 
section 6, Act XI of 1665, notwithstanding that quesp 
tions of very considerable difficulty may be raised in 
it collaterally with regard to the validity of the mar* 
riage. The decision of the Small Cause Court on 
such collateral matters has not the same effect as the 
decision of the Court which had jurisdiction to deter- 
mine them in a suit regularly brought for that pur- 
pose. Hala Khooby Bibbe v. Basoo Koshyb 

[17 W. B., 612 

142, - 8uH for defer* 

red dower. — Act XI of 1865, s. 6, — A suit for de- 
ferred dower or muwajjal, payable to the wife by 
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the hufiband upon her divorce, or upon the husband’s 
death by his heirs out of his estate, is cognisable by 
a Small Cause Court. Hayatuukissa Bibbb t>. 
Asxbooddsbn . . . 18 W. B., 804 

148 , ■ Suit for pro- 

periy conveyed in lieu of dower, — Held that a suit 
for ftlOO would not lie in the Small Cause Court upon 
a deed by which the defendant conveyed to the plain- 
tiff, in lieu of the amount (RlOO), due to her as a 
dower, a half share in all his property, moveable and 
immoveable, and under which deed, therefore, the 
plaintiff was entitled to a moiety of all such property, 
but could not sue for the sum originally stipulated 
for. NbBLOO bBBEB V, llXSSBB BiSWAS 

[0 W. B„ Civ. Bef., 12 

144 . * ... Foreign judgment.— c/an*- 

diction, — Suit on foreign judgment, — A suit upon a 
foreign judgment is not cognisable by a Court of 
Small Causes established under Act XI of 1805. 
Awakattil Nabatana Keishnan Kaethavu V. 
Koohbei PiLO PxLO . « I. L« B., 6 Mad., 191 

145 . Suit on foreign 

judgment, — Judgment of Court of Native State . — 
!No suit is maintainable in a Small Cause Court in 
British India founded upon the judgment of a Court 
situate in a Native State. (BnAVAEisuANKAB Shb- 
VAKBAM V. PUBSADEI KAUBAS 

[I. L. B., 6 Bom., 292 

Government. — Suit to which 

Government officials are ^parties. — Act XI of 1805, 
ss, 1, 0, and 9 , — Local Government, — A suit, within 
the pecuniary and other limits prescribed for Courts 
of Small Causes, in which an officer of Government is 
a party, in his official capacity, may be entertained 
by a Court of Small Causes in the mofussil. The 
phrase “ Local Govenimcnt ” used in section 9, and 
defined in section 1 of Act XI of 1865, does not 
apply to the Collector of a district, but rather to the 
Governors or Lieutenant-Governors of Presidencies, 
or Commissioners of Provinces. DesaLJI Manaji u. 
Hehadabbi Imam Haibaebaesha 

[10 Bom., 808 

147. — — Intestacy. — Suit for money as 

share under an intestacy. — The decree of a Small 
Cause Court was annulled as made without jurisdic- 
tion in a suit to recover money as personal property 
in respect of a share under an intestacy. Geish 
Chukdbe Sinoh V, Auna Dossbe . 17 W. B., 46 

Nobin Chvnbbb Gossambe v. Deibo Moybb 
Debbb . , . , 17 W. B., 620 

148. — Suit for posses- 

sion of personal property as heir under former 
decree. — A suit for possession of personal property to 
which the plaintiff has been, by a decree in a former 
suit, declared entitled as heir of a third person, is not 
a suit coming within the second exception to section 
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6 of Act XI of 1865, and is therefore, where the 
value is not beyond the jurisdiction, cognisable by a 
Court of Small Causes, and consequently no appeal 
lies from the decree in such a suit. Moheshub 
Monbuii V. Koilash Nath Monbul 

[7 0.L.B,71 

149, Uaintenanoe. — Suit for 

arrears of maintenance. — Right to maintenance , — 
A Small Cause Court has jurisdiction only as regards 
arrears of fixed maintenance, but not to determine 
the right to receive it. Bhugwan Chbnbee Bosk 
V. Binboobashinee Dosses . . 6 W. B., 2S6 

150, fof, arrears 

of maintenance. — Held that a suit by a widow for ar- 
rears of maintenance fixed by a Munsif’s decree, where 
defendant urged non-liability on tbe ground that the 
property of plaintiff’s husband was exhausted, and 
that defendant had already brought an action in the 
Munsif’s Court for release from his liability, was not 
cognisable by tbe Small Cause Court. Kamjkbb 
Dossbe v. Bishonath Shaha . . 9 W. B., 214 

Hbma Koobbeb V, Ajoobhya Pbeshab 

[24 W. B., 474 

151, . — Suit hy Hindu 

widow,-~Held that a suit for maintenance hy a 
Hindu widow is cognisable by a Court of Small 
Causes in the mofussil. Jubal Kom Rahchhob 
Mblji V. Hiba Mulji . . 4 Bom., A. C., 75 

*Bamchandba Dieshit V, Savittibai 

[4 Bom., A. C., 78 

But see queere in Bamabai v, Teimbae Ganbsh 
Desai 9 Bom., 283 

152 , Suit for main- 

tenance. — In the absence of any special bond or other 
contract for tbe payment of maintenance, a suit for 
maintenance is not cognisable in a Court of Small 
Causes in the mofussil. Siplingapa v. Sipavaeom 
SiPLiNGAFA . . I. L. B„ 2 Bom., 624 

Nobin Kalbe Debea v. Bindobashinbb Dbbba 

[5 W. a, S. C. C. Bef., 5 

153, _ — Suit for main- 

tenance. — In a suit by a Hindu widow against her 
husband’s brother for an allowance as maintenance 
and for the expenses of a pilgrimage, — Held (follow- 
ing Sidlingapa v. Sidava kom Sidlingapa^ I, L. JR., 
2 Bom.i 624) that the suit, although for a sum under 
E500, was not cognisable by a Court of Small Causes 
under Act XI of 1865, there being no allegation that 
the maintenance claimed was secured by bond or 
other special contract. Nobin Kalee Debea v, JBindo- 
bashinee Deheat 5 W’. JB.,.Sf. C. C. Ref., 5, followed. 
Apaji Chintaman Dbvphae V. Gangabai 

[1. L. B.., 2 Bom., 682 

154, Act XI of ISChit 

g, — Civil Court, — Suit hy the mother of a child to 
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ncover from the father the cost of its maintenance. 
—•A Mahomedan wife, divorced by her husband while 
pregnant, subsequently gave birth to a son. The 
father refused to maintain the child, which was 
therefore maintained by the mother, who now sued 
the father to recover the amount expended by her in 
the child’s maintenance. Beld that the obligation 
on which the suit was based was one, if it existed at 
all, that was imposed on the father by the law, and 
did not arise out of any contract, express or implied; 
hence the suit was one not cognisable by a Court of 
Small Causes, but by the ordinary Civil Court 
NtJBBiBi H usbn Lai. . I. Ij. B., 7 Bom., 687 

- Suit for breach 

of agreement for payment in nature of maintenance. 
—Where the defendant entered into an agreement in 
writing with the plaintiff (the widow of defendant’s 
brother) to deliver to her every year a specified 
quantity of paddy by way of maintenance,— 
that the Small Cause Court had jurisdiction to enter- 
tain a suit for a breach of the agreement. Pau- 
PAMUA «. Chinna Rbdby • . 6 mAd., 432 

Suit for main- 
tenance fixed by decree of Court.^A suit for main- 
tenance fixed by a Court’s decree is not cognisable by 
a Small Cause Couit. Pahlbd Sinoh «. Ahlub 

SiNOH •••••• 0 isr. W., 91 

- Suit for main- 
tenance fixed by decree.-'k suit by a Hindu wi^w 
for arrears of maintenance, based on a decree chtn-g- 
ing immoveable property with the payment of the 
maintenance allowance, is not a suit of the nature 
cognisable in a Court of Small Causes. JPahlud 
Sinah v. Ahlud Singh, 6 N. TT., 91, followed. Dha- 
Li Chabb 1 ^. Jabki . I. L. 6 AR. 389 

- Suit for arrears 

of maintenance fixed by award.-^A suit for arrears 
of maintenance, at a rate ascertained by an award, is 
not a suit of the nature cognisable by a Court of 
Small Causes {Quneehee v. Chotay Lai, 3 N. W., 117). 
The suit was bad, being based upon an award in 
which the arbitrators had exceeded their powers. 
Dubjak Singh v, Sibia • , 7 BT. W., 829 

159 ^ Mesne profits.— solely 

for mesne profits.-^A suit for mesne profits only, no 
other question arising, is cognisable by a Small Cause 
Court Sungbam Singh v. Juggun Singh 

[2 N. W., 18 

100 , Military men.— Aft It f ary 

officer.-^Military Cowt of Mequests.-^A Court of 
Small Causes has no jurisdiction to try an action 
brought against a military officer in a militarjf can- 
tonment where a Court of Bequests is established. 
Aboo Sait & Co. «. Abnott* Aboo Sait A Co. v. 
Daub 2 Mad., 439 

101 , Military Courts 

af Bequests.-^Avi XLIl of ISdO.— Act XLII of 
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1860, section 6, did not alter or interfere with the 
jurisdiction of the Military Courts of Bequests con- 
stituted by Statute 20 and 21 Victoria, Csm. 66 , sec- 
tion 67. Shanmuga 9 . Mebblbton , 1 Mad., 443 

102 , L iahility of 

European soldiers and their native toives to Small 
Cause Court jurisdiction, — Reference to the High 
Court regarding the amenability of European sol- 
diers and their native wives to Small Cause Courts 
in actions for debt. Eebvb v. Chbistie 

[6 W. R., 8. C. C. Ref., 21 

103 , Bon- Commis- 

sioned officer in civil employ . — A non-commission- 
ed officer or soldier not serving in the army but em- 
ployed in the civil department and residing beyond 
military cantonments, is amenable to the jurisdiction 
of the Small Cause Court as a Civil Court, even in 
cases below thirty pounds. Cohen v. McCaethy 

[14 W. R., 281 

104 , JSuropean sol- 

dier acting as army schoolmaster. — A European sol- 
dier doing duty as an army schoolmaster, not being 
liable to a Court of Bequests, is not exempted from 
liubility to a Cantonment Court of Small Causes. 
The Mutiny Acts give soldiers no privileges as to 
liability to jurisdiction or actions. Maewaby Beb-^ 
JAEAJOO V. Haynes . . .0 Mad., 83* 

166. 'Suit against 

military officer, — Military Court of Requests. — Mu- 
tiny Act, 1864, s. 103 . — An action was brought in a 
Small Cause Court against a military officer residing 
at M., at which the only other military persons sta- 
tioned were a staff officer and two sgrgeants. ffeld 
that the Court had jurisdiction to try the case, the 
suit not being one exclusively cognisable by a Court 
of Requests under section 103 of the Mutiny Act of 
1864. Babtian V. Tiebman . 2 Mad., 089 

100, Mutiny Act 

{30 and 31 Viet., c. 13), s. 99. — Camp-followers . — 
Jurisdiction of Civil Court. — The defendant, a 
native of India, attached to the mess of a European 
regiment stationed at Sinchal, was beld to come 
within the provisions of section 2 of the’ Mutiny Act 
(30 and 31 Victoria, Cap. 18) as being a “ follower 
in or of Her Majesfjy’s Indian forces,” and therefore 
to be, by section 99, exempt while in that position 
from the jurisdiction of the Civil Court. Nasieub- 
BiN V. Khobabae:sh . . 2 B. L. R., 8. E., 7 

S. C. Mubseboobbben v. Khoba Bbz 

[IOW.R.,380 

107. Military offi- 

cers, — The 99th section of the Mutiny Act (3(1 and 
31 Victoria, Otp. 13) exempts officers in all places in 
India, where any body of Her Majesty’s force may 
be serving, from the jurisdiction of the Civil Courts 
in respect of personal actions. Where the defend, 
ants were residents of Sinchal and Jallapahar, and 
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attached to the troops stationed there, — NeW that 
they were not amenable to the jurisdiction of the 
Small Cause Court at Darjeeling. Hossein c, Diok- 
BifsoK . . . 2 B. Xi. B., S. 8 

S. C. Hobsbikbb V, Dickinson . 0 W. B., 112 

108. Money illegally exacted.— 

Suit for money illegally exacted from plaintiff , — 
Mamlatdar^s order, — Bom, Act F of 1879, #. 87.— 
A suit for an amount less than H500, which the 
plaintiff alleged to have been illegally exacted from 
him by the defendant as rent, under a Mamlatdar’s 
order, — Held to be cognisable by a Court of Small 
Causes, and not by a Subordinate Civil Court. (xANBBH 
Hathi V, Mehta Vyankatbam Habjivan 

[I. li. B.t 8 Bom., 108 

169 . — Suit to recover 

illegal exaction of rent.^k suit to recover an illegal 
exaction of rent will not lie in the Small Cause 
Court. SuBBO Chundee Doss v, Woomanund Rok 

[11 W. B., 412 

170. — Suit to recover 

assessment hy Government officials levied wrongfully, 
— District Judge, Jurisdiction of, — A suit to recover 
less than R500, levied as assessment by Government 
officials, is cognisable by a Court of Small Causes ; 
and therefore, under section 27 of Act XXIII of 
1861, no special appeal lay. District Judges should 
ordinarily try such suits when brought in the Dis- 
trict Court, and should not delegate the trial to their 
assistants. Ramohanuea Buikaji v. Collbctoe 
OB liATNAOiBi ... 10 Bom„ 805 

171 . Money had and received. — 

Suit for money had and received for plaintiff* s use, 
— Implied contract, — Zemindari due, — A zemindar 
as such claimed and realised from a tenant B20, 
being one fourth of the price of trees cut down and 
sold by the tenant, basing his claim on general usage. 
The tenant sued to recover such money, denying that 
any such usage existed. Held that the suit was in 
the nature of one for money had and received by the 
defendant for the plaintiff’s use, and therefore cog- 
nisable in the Court of Small Causes. Lachman 
Prasad v, ChammiLal, I. L, B,, 4 All., 6, followed. 
COLLBOTOB OF CAWNPOBB V, KedABI 

[1. Ii. B., 4 AIL, 10 

172. ^ ' I — M ., Suit by assignee 

of profits against lumhardar, — The transferee of a 
mortgage of a share of an undivided estate sued the 
lumhardar of the estate for the profits of such share 
for a certain year, the amount claimed being H500. 
Held, regarding such suit as one for money had and 
received to the plaintiff's use, that it was one of the 
nature cognisable in a Court of Small Causes. 
MtTHAUDI BBGAH V, AbBAS AXX KhAN 

[I.Ii.B.,6AlL, 681 

173. - — - .1 .. - Money deposited 

under agreement to return mortgaged property, — C., 


Money had and received— 

a mortgagee, the mortgage having been foreclosed, 
sued D„ the mortgagor, for possession of the mort- 
gaged property and obtained a decree for possession 
thereof. He subsequently agreed with 1), to sur- 
render the mortgaged property to him, if he de- 
posited the mortgage-money in Court by a specific 
day. D, borrowed the money for this purpose by 
means of a conditional sale of the property to h, and 
deposited it in Court ; the deposit was made after the 
specified day, and consequently C, took possession of 
the property. The money deposited hy D. remained 
in deposit, and while tlicre C. caused it to he attach- 
ed in execution of a money-decree he held against D,, 
and it was paid to him. L, thereupon sued C, in the 
Munsif's Court to recover the money which amounted 
to E350. Meld that the suit must be regarded as 
one for money had and received by the defendant for 
the use of the plaintiff, and was therefore one cognis- 
able in a Court of Small Causes. Lachman Pbasab 
V, Chammi Lal . . I. Ii. B., 4 AIL, 6 

174. ' '■ Suit for money 

received for plaintiffs use, — When one of two or 
more joint creditors receives full payment of the debt, 
he does so under the implied contract that he will 
deliver their shares to the other joint creditors. Such 
implied contract falls under the purview of section 6 
of Act XI of 1865, and a suit will lie in the Small 
Cause Court by a creditor to recover his share. 
Lachman Prasad v. Chammi Lal; I, L, M,, 4 All,, 6 ; 
Huro Mohun Roy v. Khettromonee Dossee, 12 W, 
R., 372 s Sunkur Lull Pattuck Gyawal v. Ram Kalee 
Dhamin, 18 W, R., 104, referred to. Sohan v, 
Mathuba Das . . I. li. B., 6 AIL, 440 

175 , Suit for share of 

compensation awarded for land aeguired for puhUo 
purposes, — A suit was brought hy some of the co- 
sharers in a patti of a mehal in which land had been 
taken for public purposes under the Land Acquisition 
Act, against the other co-sharers in the patti, for the 
proportion due to them out of a ?um of money which 
had been awarded as compensation for the acquisi- 
tion of the land, and which the defendants had re- 
ceived. Held that the suit was one for money had 
and received for the plaintiff’s use, and was therefore 
cognisable by a Court of Small Causes. Sohan v, 
Muthura Das, I, L,R„3 All, U9, followed. U MB Ai 

I V. Ram Lal . . , , 1. 1*. B., 7 Aa,884 

170 , Mortgage.— AfoRsy-dserM on 

mortgage-bond, — ^A Small Cause Court has jurisdic- 
tion to give a simple money-decree in a suit upon a 
bond in which landed property is hypothecated. 
Doorhyae Roy e. Dulsinoae 

[12 W. B., 867 

177 , ' .■■■■i. — Money-dsereeon 

mortgage-bond . — ^'The Small Cause Court has no 
jurisdiction in the case of a claim for money due 
under a bond for less than B500, where the property 
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pledged under the bond is made liable. Tbifooba 
' SOOBiDirBBB V, KoYLASH CHITlfBEB BoSE 

[16 W. B., 266 

178. Suit to enforce 

contract pledging moceahle property, — Plaintiff sued 
for recovery of a sum of money lent upon the pledge 
of personal property, and asked that the moveable 
property pledged might be declared liable. Held 
that a Small Cause Court had jurisdiction to enter* 
tain a suit to enforce a contract pledging moveable 
property. Appavu Pillai «. Subbaya Mupfen . 

[2 Mad., 474 

179. ■ " '■ Suit on bond 

hypothecating laad.—In a suit for money due on a 
bond in which the payment is secured by mortgage 
of immoveable prop(!rty, the Judge of a Small Cause 
Court is competent to try whether any debt is due 
upon the bond or not ; but he cannot declare whether 
or not the particular land mentioned in the bond is 
charged for the payment of the debt, nor can he at- 
tach the land in execution of the decree. Ram Shb- 
WFK Sahoo ». Futto Roy . . 12 W. B., 184 

Wbbb V, Rinohidkn . . 14 W. B.. 214 

190 , — Suit to recover 

money on bond and to declare lien on property 
mortgaged by bond, — A suit, the object of which is 
not only the recovery of money due upon a bond, but 
also a declaration of the plaintiff^s lien on the pro- 
perty mortgaged by the bond, is not cognisable by 
the Small Cause Court, RAM Nabayan Mookbbjee 
«. Saboda Dbbi . . 6 B. 1j. R., Ap., 89 

191, . Suit for enforce' 

ment of hypothecation against moveable property , — 
Act XI of 1865 {Mofussil Small Cause Courts Act), 
s, 5.— A suit was brought in a Small Cause Court to 
recover a sum of money from the defendants person- 
ally, and by enforcement of hypothecation of certain 
cattle by their attachment and sale. The cattle were 
in the hands of other persons, who had purchased 
them at an auction-sale in execution of a decree 
against the original defendants, and who were added 
as defendants under section 32 of the Civil Procedure 
Code, 18S2. Held that the suit w^as not cognisable by 
a Small Cause Court, inasmuch as it did not fall under 
the category of a “ suit for money due on a bond or 
other contract,” or of a “ sdit for personal property, 
or for the value of such property,” within the mean- 
ing of section 6 of the Mofussil Small Cause Courts 
Act (XI of 1866). £am Gopal Shah v. .Ram Gopal 
Shah, 9 W, B., 136 ; and Oodha v. NaiJc Bam, I, L, 
B„ 7 All,, 132, referred to, Sttbajpal Singh v, 
Jaibamgib . « . 1. 1-. R., 7 All., 866 

192, - — Suit for order 

io mtforce mortgage decree against person and pro- 
perty of defendant,— h, suit to obtain an order from 
the Court that a decree upon a mortgage of a cer- 
tain house should be enforced against the person and 
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property of the defendant, who had purchased the 
house at auction subject to the plaintiff's mortgage, 
but had subsequently removed the mateidals of the 
same and so deprived the plaintiff of his lieu thereon, 
not being a claim for debt, damages, or for the re- 
covery of property, is not cognisable by ’a Court of 
Small Causes. Omeb Kubim v, Lala Shbwan 
Lall 4 C. L. R., 291 

183. Mortgage of 

moveahle property, — Suit for redemption. — Where 
moveable property has been pledged in a mortgage- 
bond as security for a loan, and the amount due *on 
the mortgage is tendered hut declined, the mort- 
gagor's suit for possession will lie in the SmalljCausc 
Court, But if there has been tender and the suit is 
for possession after ascertainment of defendant’s lien 
on the property, the Small Cause Court has no juris- 
diction in the matter. Bhubotabinbe Ghosany v, 
JUGGBBNATH TbWABY . . 16 W, R., 68 

184. Moveable property.— 

XI of 1865, ss, 19 and 20, — Huts. — Huts are not 
‘‘moveable property” within the meaning of Act XI 
of 1865. Raj Chvnbeb Bose v. Dhabmachandba 
Bose 

[2 B. L. B., A. C., 77 : 8 B. L. B., 610, note 

10 W. B., 416 

Rohini Kant Ghobb v. Mahabhabat Nag 

[8 B. L. B., 614, note : 10 W. B., 268 

105, *■' Sale in execu- 

tion of decree of Small Cause Court. — Bight of pur- 
chaser, — A hut is not “moveable property” within' 
the meaning of section 19 of Act XI of 1865. A 
Small Cause Court has no jurisdiction to sell a hut. 
A purchaser of a hut sold by a Small Cause Court in 
execution of a decree acquires no title to it. Nattu 
Miah V. Nanbbant 

[8 B. L. B., F. B., 508 : 17 W. B., 809 

Contra, Kasi Chandba Ditti v, Jadunath 
Chuokbebutty 

[8 B. Xi. E., 612, note : 10 W, B., 29 

186. Immoveable pro- 

perty. — Aet XI of 1865, s. 19,— Held that, for the 
purposes of the Mofussil Small Cause Court Act, 
standing timber is not “ moveable ” property. Nasir 
Khan V. Karamat Khan, I. L. B., 3 All,, 168, refer- 
red to. Umbb Ram v, Dablat Ram 

[I. L. B., 5 All., 664 

197 , Sugar mill , — 

Moveahle property. — A stone sugar-mill was held to 
be moveahle or personal as distinguished from im- 
moveable property. Hubmungal Singh v, Athul 
Singh ...... 4E‘.W.,16 

188. — — Trees, — Grow- 

ing crops.— Moveahle property , — Trees and growing 
crops are not moveahle property, Topail Ahmud 
V, Banbb Maphub Moobebjeb . 24 W. B., 894 
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180. — Growing crops, 

—Growing crops are “immoveable property,” and 
execution of a decree of a Small Cause Court cannot 
be had against them under section 19 of Act XI of 
1866. Gopal Chanbba Biswas v . Hamjan Sib- 
J3AB . . 5 B. li. B., 194: 13 W. B., 275 

Muhammad Silbman n. Satu valad Haeji 

[6 Bom., A. C., 90 

190. — Suit for posses ‘ 

sion of tree or delivery of produce, — Suit for definite 
quantity of produce of tree. — A Small Cause Court 
cannot entertain a suit for the possession of a ti*ec, 
nor for the annual delivery of the produftc, so long as 
the tree should be productive. But a suit for a de- 
hnitc quantity of the produce of the tree, or the value 
thei»eof, may be entertained by a Small Cause Court 
if the value be within the prescribed limit. Shanti 
Lakbhmihaeasamma t». Vkpa Vbnkatbamadas 

[3 Mad., 237 

181. Sfiii for fruit 

upon trees. — Suit for compensation for the wrongful 
taking of fruit upon trees. — Immoveahle proper- 
iy. — When the damage or demand does not exceed in 
amount or value the sum of five hundred rupees, a 
suit for the fruit upon trees, or damages in lieu 
thereof, is a suit cognisable in .a mofussil Court of 
Small Causes, the fruit upon trees not being immove- 
able property, but being moveahlA property within 
the meaning of section 6 of Act XI of 1865. In thb 
MATTER or THE PETITION OF NASIB KhAN V. EaBA> 

MAT Khan . . , I. L. B., 3 AIL, 168 

192. Thatch. — Suit 

to recover a thatch of a value less than R500 must be 
brought in the Small Cause Court. A thatch, espe- 
cially when severed from the house, is moveable pro- 
perty. Kajkumab Mookbejeb V. Pbannath 
Moohbbjee . 7 B. Ii. B., Ap., 41: 15 W. B., 499 

193. ' ' — ■ Suit to recover 

balufa leviable on the crops of village lands. — A suit 
to recover baluta leviable on the crops of village lands 
is not a suit for an interest in land, hut for a share of 
produce severed from land, and is cognisable by a 
mofussil Court of Small Causes. Nabu Piea v. 
Nabo Shidhbshvab . I. Is* B., 3 Bom., 28 

194 . Act XI of 1865, [ 

‘ s. 6, — Suit by vatandar mahars to rei‘Over “ aya.” — 
Immoveable property. What is. — A suit for baluta or 
aya is a claim in respect of a hak belonging to, and 
forming the emoluments of, an hereditary office 
amongst Hindus, and one in respect of immoveahle 
and not moveable or personal property. A Mofussil 
Small Cause Court has no jurisdiction to entertain a 
suit for such a claim. There is no difference, in prin- 
ciple, between the haks of hereditary officiating ma- 
hars of a village and the haks appendant to the here- 
ditary office of a village joshi, or the office of an he- 
reditary priest of a temple and its emoluments. The 
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haks of the former are not personal property, Affa- 
NA V, Nagia . . I. L. R., 6 Bom., 512 

195. 

of hakwarianee allowance,'— h. suit by an alleged 
sharer in a hakwarianee allowance to recover from 
the defendant, who received the whole of such allow- 
ance from Government, the plaintifPs share in it, was 
held not to be a suit cognisable by a Court of Small 
Causes. Vbnkaji Lakshman Desrpande v. Ya- 
MUNABAI .... 7 Bom., A. C., 114 

193 . Suit for malik- 

ana allowance. — A suit for a malikana allowance con- 
cerns the proprietary right in land. A dispute con- 
cerning it may be regarded in the same light for the 
purposes of jurisdiction as a dispute concerning the 
proprietary right itself, A suit therefore of this spe- 
cial description is not one for a Small Cause Coui’t. 
Mahomed Kabamutoollah v. Abdool Majbbd 
[1 K. W., 205 : Ed. 1878, 288 

197. Act XI of 1865, 

s, 6. — Suit to recover price of buffaloes after sale , — 
A, obtained an ikrar f rom.B. by which B, pledged to 
A, certain buffaloes which B. purchased with money 
borrowed from A, The ikrar also stipulated that B, 
would not alienate his rights in the buffaloes till the 
sum borrowed was repaid. A, obtained a decree 
against B, for tbe amount of the loan and attsched 
the buffaloes in execution. This attachment was set 
aside at the instance of C., who purchased the buffa- 
loes from B, after tbe date of the ikrar given by B, 
io A, A, sued C, (making B. a party) in the Small 
Cause Court, praying for the sale of the buffaloes 
pledged to him by B., or, in default of that, for tbe 
sum due to him. Seld that such a suit was not a 
suit within section 6, Act XI of 1865, to recover per- 
sonal property, or the value of personal property, and 
was not cognisable by the Small Cause Court. Ram 
Gopal Shah v. Ram Gopal Shah . 9 W. B„ 136 

X 93 . Municipal Commifisiouera, 

— Act XI of 1865, s. 9, — Suit against Municipal 
Commissioners , — Section 9, Act XI of 1866, is no bar 
to a suit against Municipal Commissioners being 
brought ill a Court of Smalf Causes. Hubibh 
Chundbe Talapattue V. O’Beibn 

iT.B, 

199 , Municipal tax,— 'Suit to re- 

cover municipal tax. — A. suit to recover a municipal 
tax is not cognisable by a Small Cause Court consti- 
tuted under Act XI of 1866. Logan v. Kunji 

[I. L. B., 9 Mad., UO 

200. Order of Civil Court— 

Suit to set aside miscellaneous order of Civil Court, 
— A Small Cause Court has no jurisdiction to set 
aside a miscellaneous order passed by a Civil Court. 
Bunsbbduub V, Kuddey Lall 

, Ed. 1873, 198 
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201, Partnership account.— 

Suit for partnership account . — A suit for an account 
of a partnership is not cognisable by a Small Cause 
Court. . SHtTBBDT Chundeb Kub V. Ram Shuneub 
SrBMAH . . • . , . 10 W. B., 214 

202. Act XI of 1865, 

s. 6 . — Where defendant had been plaintiff's servant 
in charge of plaintiff's shop, on the understanding 
that he was to be remunerated by a small share of 
the profits in lieu of fixed wages, a suit to recover 
the balance after deduction of such remuneration was 
held to be a suit on a demand cognisable by a Small 
Oause Court, and not for balance of partnership ac- 
count. Ram Kanayb Shaha v. Bykuntnath 
Shaha 15W. B., 89 

203. Suit invoicing 

question of partner ship account. — A., B., and C., the 
joint owners of an estate, sued their tenant in the 
Munsif's Court for rent; the tenant defeated the 
suit by proving payment of the entire rent to B. A. 
then brought a suit in the Small Cause Court against 
JS, for damages equal in amount to the one third of 
rent due to him and the costs incurred by him and 
awarded against him in the rent-suit in the Munsif's 
Court. B. pleaded that he had expended the share 
of rent due to A. for the benefit of the joint estate, 
and that A. had collected the rents of other raehals 
belonging to the joint estate, and had not accounted 
for such rents. Held that the suit being one which 
involved questions of partnership account between 
tbe joint proprietors of an undivided estate, could not 
be entertained in a Court of Small Causes. Bamtonu 
Aohabjeb c. Peabymohun Aohabjre 

[I. L. B., 6 Calc., 651 : 7 C. L. B., 567 

204. Prisoners’ Testimony Act 

(XYoflSSO ). — Mofussil Small Cause Courts Judge 
of. — Defendant in custody. — A Judge of a Small 
Cause Court in the mofussil could direct the jailor 
to bring up before the Court, at the hearing of the 
suit, a defendant committed to custody, under sec- 
tion 78 of, Act VIII of 1869, without having recourse 
to the procedure under Act XV of 1869. Kilabam 
Maji V. Nabayan Das 

[5 B. Ii. B., 216 : 18 W. B., 278 

206, Beoeiver.— Power to appoint 

receiver."'^ Attachment and sale of hond.^— “Civil Pro- 
cedure Code, 1877, s. 268 , — A Court of Small Causes 
cannot appoint a receiver. Bonds, therefore, on 
which recovery will be time-barred before the date on 
which a sale can legally be made, which, by section 
268 of Civil Proc^ure Code, 1877, is six months 
from the date of the attachment, cannot be made 
available for satisfaction of the judgment-creditor’s 
debt. NuBsiNaDAS RuanuNATHDAS v. Tulsibam 
BXK Dotilatbam • . . I. L. B., 2 Bonu, 668 

206. ^ BegiBtratlon Act.— on 

hond under s. 52, Registration Act, 1864. — The 
Court which had jurisdiction in a proceeding to en- ; 
foroe payment, under the provisions of the Registra- ! 
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tion Act XVI of 1864, of a registered bond, was the 
Court in which a suit for the amount claimed was 
maintainable. A Small Cause Court therefore had 
jurisdiction in an application under that section on a 
bond on which not more than R500 was due at the time 
of the application. Keshab Lal Mittbb v. Ma- 
BABBY Mdndul . 4 W. B. S. C. C. Bef., 11 

Sbeemukt Sen v. Gobai Gazeb 18 W. B., 199 
which was a suit under section 53 of Act XX of 
1866. 

207. — ; Bond re* 

gistered under Act XX of 1866, s. 53 . — A suit upon 
a bond specially registered under the provisions of 
section 63 of Act XX of 1866 for an amount less 
than R500 is cognisable by a mofussil Court of Small 
Causes, and under section 686 of the Code of Civil 
Procedure, 1877, no second appeal lies to the High 
Court against an order passed on an application for 
execution of a decree made in such a suit. Bttllov 
Bhuitaohabjee V. Babttbam Chattopadhya 

[l.L. B., 11 Calc., 169 

208. — — Bent* — Suit for money for 

permission to tap date-trees . — Suit for money for 
which plaintiif agreed to let defendant tap certain 
date-trees and appropriate the produce for a single 
season, — Held that such a suit was not one for rent, 
but for the breach of a contract in respect of which 
a Small Cause Court has jurisdiction. Deb Nath 
Ghobe V. Pachoo Mollah . 6 W. B., Civ. Bef., 8 

209. : Suit hy land* 

holder against purchaser of produce of tenant's land 
for rent. — Damages. — B., who held a decree for 
money against O., & cultivator, brought to sale in 
execution of his decree the produce of certain land 
occupied by G., and such produce was purchased by S. 
The landholder, to whom O. owed rent for the land, 
sued G. and S. for the amount of the rent, on the 
ground that under section 56 of the N.-W. P. Rent 
Act the produce of the land was hypothecated for the 
rent. Held that the defendants could only bo held 
responsible ex delicto, and the suit was therefore one 
for damages, and, the amount claimed being under 
R500, one cognisable in a Court of Small Causes. 
Shibba V. Hulabi . • . I. L. B., 6 AIL, 618 

210. ^ > Suit for rent 

under agreement. — Failure to prove agreement. — In. 
a suit for rent of a holding which the plaintiff alleged 
to be included within certain homestead land which 
he owned in virtue of a sale certificate in execution 
of a decree, the defendant urged that the said hold- 
ing was expressly excluded from the certificate. The 
plaintiff contended further that the defendant h a4 
agreed to pay him rent for the land in dispute, 
*^Held that me material issue was as to the alleged 
agreement, and that if the plaintiff failed to prove it 
the issue would he as to whether the land belonged 
to him or to the defendant, and would require to be 
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settled in the Civil Court. Khttbebbaic Biswas «. 
Kobal Budonbe Dossbe • 21 W. Ro 379 

211*. - Tenant and 

under-tenant.^Asi^ignment of rent. — Set-off .^ — The 
plaintiff held an under-tenure within a jote jumma 
held by B, within D.'s zemindari, and under an 
assignment from B. paid to the zemindar D, a sum 
of money as rent due by B. to 2). Ultimately J)., 
ignoring such payment, recovered the rent from R. 
by a separate suit in which no plea of payment was 
raised, and the latter again recovered his due from 
plaintiff by a separate suit. Held that an action was 
not maintainable in the Small Cause Court against 
the zemindar defendant D. Held that, in the ab- 
sence of any authority from B. to plaintiff to set off 
his payment to I), against the rent due to R., the 
Collector had no jurisdiction to try whether R. owed 
the plaintiff a sum equal to the rent, and that the 
Judge of the Small Cause Court was competent to try 
whether the plaintiff did pay money for the use of R. at 
R.’tf request, and, if so, to give plaintiff a decree for 
the same. Dbanut Mundul o. Busstjnt Moteb 
Dossia • . . • • 12'W'. R., 190 


212 . 


Suit for use of 


JDamaryc#.— Suit for rent or hire of 
land which defendant used and caused to be used for 
passing and repassing to and from his steamer,— 
Held that, if there was no express hiring, the defend- 
ant ought to be sued for damages for trespassing 
upon the plaintiff's land; that if he agreed to pay 
for the use of a way across the land, it would not be 
rent, and that in either case the Small Cause Court 
was competent to entertsin the suit, Bbtob r. 1 00- 
GOOD • • • 5 W. R., S. C. C. Ref., 18 


213 , Suit for rent of 

land with buildings.— In a suit for rent of land, 
where the principal subject of the entire occupation 
is bastoo laud, the residue (if any) of the holding 
being merely subordinate, the Small Cause Court has 
jurisdiction. But when the principal subject is 
agricultural land, the building or buildings being 
mere accessories thereto, the Small Cause Court will 
not have jurisdiction. Chuedessuebb v. Ghebeah 
Panpet . • • • • 34 W, R., 162 


21^^ ■ JVf OW.W.W 

ttipulated to be paid for use of private path —iL 
suit upon a contract for the payment of a stipulated 
sum per mensem to the owner for the leave granted 
by him to the defendants to use a path across his 
land is cognisable by the Small Cause Court. W OOMA 

Pbbbad Shaw f>. Shpmshbe SiBPAB ^ 

[4 W. R., S. O. O. Ret, 10 


Suit for sums 


215 ^ 1- — Suit on instal- 
ment-bond for nuzzur or Plamtiff sued in a 

Small Cause Court on an instalment-bond tor twi. 
The bond had been executed for nuzznr or salaim con- 
temporaneously with the execution of a pottah and 
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kabuliat, by which the defendants agreed to pay the 
plaintiff R3d5 a year for two years, as rent for oer-* 
tain land. The pottah and kabuliat bad not been 
registered. A previous suit brought by the plaintiff, 
under Act X of 1859, had been therefore dismissed, 
and no oral evidence was admitted to prove the terms 
of the pottah and kabuliat. Held, the suit on the 
bond was properly cognisable by the Small Cause. 
Court as a simple debt due under the bond. It was 
clearly not for rent, nor was it an abwab or illegal 
cess ; whether it was nuzzur or salami was immaterial, 
Dikanath Mookbbjbe V. Debnatu Mulliob 

t6 B. L. R., Ap., 1 ; 13 W . R., 80^ 

210, ■ " ■ Suit for rent 

and a sum as penalty for non-payment . — Where a 
party sued for R17-8 as rent, and a like sum as pen- 
alty for non-payment thereof, it was held that he 
was in fact suing for a penalty equal to double the 
amount due, and that a Small Cansc Court was com- 
petent to entertain the suit, Hingitn Sowpagfb v. 
Boistum Chubn Ojah • 6 W. R., Civ. Refl, 5 

217. " - Suit for ar^ 

rears of rent and assessment o/’ra/e.— A suit for ar- 
rears of rent of land for which no rent has ever been 
paid, where the plaintiff also asks for assessment of 
the rate of rent is not cognisable by a Small Cause 
Court. Gopbk Nath Ghosb v. Kkpab Nath Chuo* 
KBEBUTTy. KbpaeNath Chuokbebuttt t>. Gopbb 
Nath Ghosb . • . .28 "W. R., 426 

218. - — ■ Suit for rent . — 

Act XI of 1865, s, 6 . — A suit to assess rent at an 
increased rate upon the defendants, and for a decree 
for rent at such rate in respect of land situated in a 
town, and upon which either a house or shop stands, 
is not a suit for rent within the meaning of section 6, 
Act XI of 1866, and is maintainable in the ordinary 
Civil Courts, and not in the Small Cause Courts. 
Jot Kishobb Chowpheain v. Nubbr Bfksh 

[17 W. R., 178 

219 . Suit for rent of 

land use for building purposes. — A suit for the rent 
of laud used for building purposes is cognisable in a 
mofussil Court of Small Causes. Pbareb Bewah w. 
Nokooe Kfemokae . . 19 W. R., 308 

Gokhfl Chunp Chattbejbe V . Mosaheoo 
Kanpoo . . . • . 21 W, R., 5 

220. install 

ment-bondfor arrears of rent.—k suit upon an in- 
stalment bond given for arreass of rent is cognisable 
in a Small Cause Court, Also a suit by a judg. 
ment-debtor to recover money paid by him to be ap- 
plied in satisfaction of a decree under Act X of 1869, 
but not so applied by the decree-holder. Shftt 
Chfbn Ghosal V. Mahombp Ally. Taeinee 
Chfen Rot «. Gopal Kisto Rot 

[2W.R.,S.aO. Ret, 6 

221. - — ' Suit on doeu* 

ment given for arrears of rent. — Act XI of 1865, $» 
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•^A sait to recover arrears of rent on a tabood kist, 
btindi, under which defendant had been appointed a 
tahsildar to collect rents, having been filed before the 
Munsif, it was returned as being cognisable by the 
Court of Small Causes. The Judge of the latter 
Court, seeing that the instalment-bond on which the 
suit was brought was exactly in the form of a kabu- 
liat, and that the defendant was in possession of the 
land for which the rent was claimed, referred the 
question of jurisdiction to the High Court, which 
held that the money which the defendant contract- 
ed to pay being rent, could not be sued for under 
Act XI of 1865. Pbaebb Mohun Roy Chowdhbt 
V, Assad Khan . , .18 W. B., 444 

— Suit for rent 

where there is no'contract to pay it, — A suit was 
brought in the Small Cause Court by a zemindar 
against a ryot for arrears of rent. The plaintiff al- 
leged that he had tendered pottahs which the de- 
fendant was bound to accept, and the defendant 
alleged that the rent specified was such that ho 
was not bound to accept the pottahs. Held that 
the suit was not cognisable by a Court of Small 
Causes, there being no contract between the parties 
for the payment of rent. Vbnkatachala Rbddiab 
«. Nabaxana Bbddx . • .4 Mad., 803 

228. — — - — — - Suit for ar» 

rears of phulkur. — A suit for arrears of rent of the 
description known as phulkur cannot be tried by 
a Small Cause Court. Gobind Sookool o. Gokool 
BHTJKtr® .... 28'W.B., 804 

224. Act XI of 

1865 1 s, 6, — Jurisdiction, — Suit for r^und of rent 
voluntarily paid to a wrong person, — A mofussil 
Court of Small Causes has no jurisdiction under sec- 
tion 6 of Act XI of 1865 to entertain a suit for a 
refund of money paid as rent, in which it is found 
that the payment was made to a wrong person 
voluntarily, and under no mistake as to that person 
being entitled to receive it, but with the object of de- 
frauding an intermediate tenure-holder. Ram Ciiand 
Dutt V. Mosai Santal . Z. Ij. B., 11 Calc., 788 

226, - Suit for rent, 

— Suit at full rates after remission for years , — 
Act XLII of 1860, s, 3, — “ Suit.” — Mad. Begs, 
XXVIII of 1802, and V of 1882, s, 2.— A zemin- 
dari was attached in 1827, and the Collector, with- 
out authority from the Board of Revenue or the Gov- 
ernment, remitted a portion of the tirvai, and conti- 
nued such remission until 1842, when the zemindari 
was restored. The then zemindar and his* successors 
continued the remissions, always, however, entering 
the faisal rates in the pottahs and setting down the 
remissions as munasib. In 1861 the plaintiff be- 
came lessee of the zemindari, and in 1862, pursuant 
to notice, he tendered pottahs for Fasli 1272 to 
the defendant and the ryots at the faisal rates. Held, 
first, that the plaintiff wiia not precluded from rais- 
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ing the rents to the amount of the faisal assessment ; 
secondly, that the Act of limitations did not apply j 
and, thirdly, that the plaintiff might sue in a Court 
of Small Causes for the rent for Fasli 1272. The 
word “suit^' in the proviso of section 3 of Act 
XLII of 1860 referred to regular suits before a Col- 
lector under Act X of 1859, and not to the sumraaiy 
proceedings under Regulation XXVIII of 1802, and 
section 2 of Regulation V of 1822. Adimulam 
PxLLAi V. Kovil Chinna Pillai . 2 Mad., 22 

But see Uppalapati Ganabaxa Gaeit v. Balavi 
Ramudtt . . . .2 Mad., 475 

226. Suit for dam- 

ages after notice to quit or pay rent, — A notice was 
issued on defendant requiring him to quit the land 
or pay rent, and defendant refused to do cither. 
Plaintiff therefore rightly brought his suit for 
damages, and not for rent, and the Small Cause 
Court had jurisdiction to entertain it. But as the 
Court rejected the suit as being substantially one 
for rent, its order was set aside, and the suit ordered 
to be restored to the file of that Court. Bhoobun 
Mohbn Bobb «. Chundebnath Banbbjee 

[17 W. B., 69 

227. — — Damages on 

account of rent, — Suit for use and occupation , — 
Trespass. — Ejectment. — Mesne profits, — The plain- 
tiff, alleging that the defendant, without her per- 
mission, removed a lock placed by her on her house 
and took possession of it, sued in a Court of Small 
Causes for “ damages on account of rent” of which 
she was thus deprived. The Court, regarding the 
suit as one for use and occupation, made a decree in 
favour of the plaintiff. Held that the suit was not 
rightly regarded as one for use and occupation, for 
the claim was not based on any contract, express or 
implied : it should have been regarded as an action 
of trespass, brought to try h, question of title, — an 
action in which the Court of Small Causes had no 
jurisdiction. The plaintiff’s proper remedy was by 
an action of ejectment in the ordinary Civil Courts, 
to which, if he chose, he could add a claim for mesne 
profits for the period during which the defendant 
had been in occupation. The decree of the Court of 
Small Causes was, accordingly, annulled. Jamna- 
DAs V , Bai Shivbob . I. Ij. B., 5 Bom., 572 

228. — — . « Damages on 

account of rent,”— Suit for use and occupation.— 
Trespass. — Ejectment. — Mesne profits,— The plain- 
tiff obtained a decree declaring him entitled to a 
certain house. He thereupon gave to the defendant, 
who was in occupation, notice to pay him rent, and 
on default of such payment he sued the defendant 
in the Court of Small Causes to recover “ damages 
on account of rent.” Held that the suit was not 
maintainable in a Court of Small Causes, which 
could not be used as a medium for ejecting, by in- 
direct means, a person in possession of immoveable 
proi^erty. Held, also, that the plaintiff’s suit was 
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only maintainable as a suit for damages on account 
of trespass, and In such a suit it would be necessary 
for the plaintiff to prove possession prior to the tres- 
pass, or to have obtained a decree in ejectment 
which would relate back to the date of the trespass. 
The plaintiff had obtained nothing more than a de- 
cree declaring him to be the owner of the house j 
but this did not necessarily import a right to imme- 
diate possession, nor could the plaintiff be allowed^ to 
derive from it all the benefits which he might derive 
from a decree in ejectment. Kalidas v* Valla- 
BHDAS . . . • I. Ii« B., 6 Bom., 79 | 

229. ' Sale-proceeds.— /or rs- 

fund of moneys paid under order of Court, — ^A suit 
to recover a refund of moneys paid under an order of 
Court is not cognisable by a Court of Small Causes. 
Gbish Chundeb MnXDXJii c. Doobg^a Doss 

[I. Ij* B., 5 Calc., 494 

280. Act XI of ms* 

— Civil Procedure Code, \18829 s* 295* — Suit for 
refund of assets paid in execution of decree* — A suit 
under section 295 of the Code of Civil Procedure to [ 
compel refund of assets paid in execution of a decree 
to a person not entitled thereto is cognisable by a 
Court of Small Causes constituted under Act XI of 
1865. Shahi Ram v. Shib Lai (L L* R*, 7 All*, 
S78, dissented from. Habihaba v, Subbabi anya 
[I. B., 9 Mad., 250 

231. Second appeal* 

— Sale-proceeds, Suit for share of. — A suit by one 
decree -holder against another for the money received 
by the latter on a division between them of the pro- 
ceeds of an execution sale as his share of such pro- 
ceeds, under the order pf the Court executing the 
decrees, is a suit of the nature cognisable in a Court 
of Small Causes, and consequently, where the 
amount of such money does not exceed five hundred 
rupees, no second appeal lies in such suit. Mata 
Pbasad V* Gaubi . . I. Ij. B., 8. All., 69 

282, ■ ' — ' Civil Pro- 

cedure Code, 1882, s. 295. — Suit for refund of pro- 
ceeds of execution sale. — 8. and L. held mortgage- 
bonds executed in their favour by the same person, 
8*s bond was dated the IGth June 1882, and was re- 
gistered, the registration being compulsory, L*8 bond 
was of prior date, the 30th December 1880, and was 
not registered, the registration being optional. 
Both instituted suits on their bonds against the 
obligor, and obtained decrees for sale of the property, 
the decrees being passed on the same day. The pro- 
perty was attached in execution of both decrees on the 
14th August 1882. The sale-proceeds were divided 
by the Court executing the decrees equally betw-een 
the parties by an order dated the 1st May 1883, not- 
withstanding that 8. claimed the whole on the 
ground that he was an incumbrancer under a decree 
passed on a registered instrument, and tliereforo en- 
titled to priority. 8. being dissatisfied with this 
order, brought a suit to recover from L* the moiety 
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continued* 

2. JURISDICTION— 

Sale-prooeeds — continued* 

of the sale-proceeds paid him. Meld that the tmit 
being one to compel the defendant to refund aeseta 
of an execution sale which he was not entitled to re- 
ceive, and to set aside the order of the Court exe- 
cuting the decree, which directed the payment of the 
assets to him, was expressly allowed to be brought 
under the provisions of the penultimate paragraph of 
section 295 of the Civil Procedure Code, and could 
not be regarded as a suit of the nature cognisable in 
a Court of Small Causes. Shahi Ram v. Shib La£ 
[I.Ii.B.,7 All.,878 

288. Proceeds of 

immoveable property. — Jurisdiction. — Act XI of 
1865, s. 6. — Money had and received. — Sale of tenure* 
— Co-sharers. — The plaintiff and the defendant were 
co-owners of a certain talook. The zemindar brought 
a suit for arrears of rent of the talook against the de- 
fendant, obtained a decree, and in execution of that 
decree sold the tenure. The proceeds of the sale, 
after satisfying the zemindar's decree, wore taken by 
the defendant, and the plaintiff instituted the present 
suit to recover an 8-anna share thereof. Held that 
such a suit was not cognisable by a Small Cause 
Court. Mata Prasad v, Oauri, I* L* R., 3 All., [ \ 
dissented from. Ram Coomab Sen v. Bam Comu£ 
Sen ... • I. li. B., 10 Calc., 888 

234. " I Salvage,— iStti«/or salvaye*-^ 

Abandonment of property saved. — A suit for salvage 
oven when the saved property has been abandoned 
by those in charge of it, is not cognisable by a Court 
of Small Causes. Kishobb Singh v* 
Moobbbjeb . • • . 9W.B., 262 

236. Tax. — Suit for amount of trade 

impost. — Suit for rent. — A Court of Small Causes has 
no jurisdiction to entertain a suit to recover the 
amount of a trade impost alleged to he leviable from 
the defendant in common with all other persons 
carrying on the trade of weaving within a particular 
district. Such a suit cannot be considered as a claim 
for rent. Jaghibdab of Abnbb v. Pebiyanna 
Mudely . , • • . 6 Mad., 317 

230 . Title, Question of.— 

of title of plaintiff by defendant. — Where tho cause 
of suit, as stated by the plaintiff, appears to bo with- 
in the cognisance of a Court of Small Causes, the 
mere denial by the defendant of the plaintiff's right 
of title Js not sufficient to oust the jurisdiction of the 
Court. If it reasonably appears to the Judge that a 
bond fide question of right which is not within his 
jurisdiction to decide is fairly raised in the suit, his 
jurisdiction ceases. Ammallh Ammax e. SiTBHir 
Yabiyab 2 Mad., 184 

237, ■ " Q,ue8Hon inci- 

dentally arising. — If a bond fide question of title 
arises incidentally in a Small Cause suit, the Court 
should determine it. Alagibisami Naikeb v* Inna* 



( 6701 ) 


DIGEST OF CASES. 


( 6702 ) 
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eontinued, 

2. aURlSDlCTlON— oo»ei»iwd* 

Title, Question of— continued. 

288. Ri^ht to out 

troeo, — A Court of Small Causes may try incidental 
questions of title which are indispensable to the de- 
eision of the claim before it, — e.ff., a right to land 
on which depends a party's right to cut trees. 
BAsaa CaoBN Gabooolt o. Gudadhub Hahadoob 

, [16 W. B., 166 

289. Suit for pro- 

dmo of land, — If the right of the plaintiff be a 
question raised in a suit brought in a Court of 
Bmiall Causes for recovery of value of produce, it is 
quite open to the Judge of the Court of Small 
Causes to try it, and determine it incidentally to the 
main question in the suit — the right to the produce 
claimed, Dabha Atyan o. IIajapa Ayyan 

[I. li. B., 2 Mad., 181 

240, Suit for 

damages for loss of produce, — The jurisdiction of 
a Small Cause. Court is not ousted in a suit for 
d&mages for carrying away the produce of certain 
land when the defendant sets up title to the land in 
answer to the claim. Per Tubnbb, C, J. — When 
a suit is brought in a form in which it is cognisable 
by a Small Cause Court under Act XI of 1865, the 
Court cannot decline jurisdiction if it appears that 
incidentally a question of title is raised which it has 
not jurisdiction to determine for any other purpose 
than the decision of the suit before it. Under such 
circumstances the Court may, however, properly 
grant a reasonable adjournment that the question 
may be litigated and determined by the proper tribu- 
nal. Manappa Modali ». McCabthy 

[I. L. B., 3 Mad., 192 

241, ■' " ■ - A.ct of 

I860 ,'. — Plaintiff sued defendant in the Small Cause 
Court for damages for having cut down and removed 
trees from plaintiff's land. Defendant pleaded that 
he was entitled to do so under his pottah. Reld^ 
the Court had jurisdiction to try the question of the 
genuineness of the pottah. KAaHU Ram Biswas v. 
Ram Chandba Dobay 

[B, Ii. R., Sup. Vol„ 84 ; W. B., P. B., 127 

Shumbhoo Chowdhby V, Combs . 2 W. R., 179 

Ram Jebbuk Koybb v, Shahazabeb Bboum ’ 

[9 W. R., 836 

Sunettb Lall Pattuok Gyawai V, Ram Kalrb 
Dhamin . . . .18 W. R„ 104 

But see Inayat Khak v. Rahmat Bibi 

[I. Ii. R., 2 All,, 97 

and Paohoo Rabbb t). Gooboo Chtten 
Dass . .15 W. B., 666 

242, Question of 

umouwb due on bond mortgaging land, — Where an 
ijara constituted a mortgage of the rents as a secur- 
ity for an amount due on a bond, with a stipulation 
that the balance, after paying the jumma paytiblo by 
the mortgagor, should & applied by the mortgagee 


SMALL CAUSE COURT, MOPU88IL-- 

continued, 

2. JURISDICTION — continued. 

Title, QueBtiozL of — continued, 

in payment of the bond, — Held that the Small 
Cause Court had jurisdiction to try what amount 
was due on the bond, and also to try the question of 
payment by means of the rent aij^igned. Mohima 
Chtjndbb Moobbbjeb V, Ram Chubn Roy 

[6 W. R., Civ, Bef., 16 

243. — ' Suit for arrears 

of rent, — In a suit for arrears of rent a Small Cause 
Court may decide whether the renting has taken place, 
and pass 3udgment for the amount claimed, without 
adjudicating upon the plaintiff's title. Subbibama* 
KiYA Ay YAK V, Vblayujda Dbyab • 1 Mad., 212 

244. Denial of title, 

— A Small Cause Court has no jurisdiction to try a 
suit for rent where the defendant bond fide sets up 
by way of defeqce that the title to the land in respect 
of which the rent was claimed passed from the plain- 
tiff to others since the creation of the tenancy 
between the plaintiff and defendant, and that the 
rent claimed had accrued due aftqi' the determination 
of the plaintiff’s title as landlord. Vbkeatacha- 
lam v, Thimma Naikan . . .6 Mad., 64 

246. Mahomedanlaw^ 

— The seven heirs of a deceased Mahomedan, under an 
agreement among themselves, took equal shares of 14 
annas of his estate and allotted 2 annas to rehalallah, 
— i.e., devoted the profits to charitable purposes 
under the management of one of their number. On 
the death of such manager three of the heirs sued his 
tenant for a proportion of rent equal to their shares 
and three sevenths on account of rehalallah. The re- 
maining heirs opposed the claim in regard to rehtil- 
allah, which they said the plaintiffs had no right to 
collect, and which could only be collected by the 
mutwali appointed by the deceased manager, urging 
that if the Court did not admit the appointment of 
the mutwali, it would have to decide whether collec- 
tions should be made by the heirs in equal shares or 
in shares allowed by the Mahomedan law. Held tliat 
the suit ought not to be entertained by the Court of 
Small Causes. Kobbem Bux c, Nombebo 

[20 W. R., 349 

246. Wages, for wages 
against JEuropean British subject, — A suit for wages 
under R60, alleged to be due from a European Bri- 
tish subject to a native, can be tried in a Small Cause 
Court in the mofussil. Ramjak Beg v. Cook 

[6 B. L. R., Ap., 91 : 14 W. B., 428 

247. ■■■ — * Wrongful distraint.— 

to recover value of goods distrained for rent under 
Mad, Act VIII of 1865, s, 27,— Parties, — Proce- 
dure.— A. suit to recover the value of goods distrained 
for rent under Madras Act VIII of 1865, and forcibly 
carried away from the person distrmning, may be 
maintained m a Court of Small Causes under section 
27 of the Act. The suit may be brought either by 
the landlord or the person authorised to distrain. A 
petition and summons and order i^ter hearing the 
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SHALL CAUSE COURT, HOFUS8IL— 

continued^ 

2. JURISDICTION— con<i»w<^. 

Wrongful distraint— 

parties and their evidence appear to be the fitting 
mode of exercising tlie jurisdiction. Vadamalai 
Thibuvana Tbvab «. Caeuppbn Seevai. Zemin- 
x>AB OP Saitiub V. Caeuppbn Sebyai 

[4 Had,, 401 

8. PRACTICE AND PROCEDURE. 

(d) Exboution op Decbbb. 

248. ' ' Power of execution .— Change 

of jurisdiction^ — A Small Cause Court in which a 
decree is passed is competent to entertain an applica- 
tion for its execution, even if the debtor’s residence 
and moveable property are situate in a place which 
has since the decree been excluded from that Court’s 
jurisdiction. In such execution the course to be 
pursued was that prescribed by sections 285 and 286, 
Code of Civil Procedure, 1859. Konoo Mundul v. 
Shushes Shikhub Sihcab • . Id W. B., 227 

See Anonymous case 

[B. L. B., 8up. Vol., 886 : 9 W. B., 175 

Contra^ Munbue Mosundas v. Shivbam Devi- 
SINO . • . I. L. B., 2 Bom., 682 

Geish Chundeb Kub u. Keisto Chunubb 
Ghose .... 18W. R„123 

Anonymous . . 8 W. R., 8. O. O. Ref., 7 

249. — Mode of execution.— 

in moveable property, Fovoer to sell, — Act XI of 
1865, ss. 6 and 20, — A Small Cause Court can sell 
the undivided right, title, and interest of a deceased 
debtor, to which the defendants succeeded, in the 
moveable property in satisfaction of a decree obtained 
against the defendants without infringing the 2nd 
proviso of section 6 of Act XI of 1865. Until the 
judgment-creditor has exhausted that mode of pro- 
ceeding he is not entitled to proceed against the 
debtor’s immoveable property under section 20 of the 
Act. Ahobalasoo Chbtty Venkata Kbist- 
5 Mad., 276 

260. ^ Execution of 

decree, — Suit against member of undivided family . — 
A Court of Small Causes has not power to do more in 
execution of a decree against an undivided member of 
a Hindu family than issue process for the attachment 
and sale of the defendant’s undivided right, title, and 
interest in the family moveable property. It would 

for the purchaser at such a sale to obtain a parti- 
tion. , Iyahyibn V, Chithambabien 

[6 Mad., 312 

Act XI of 1865, 

and 2(L-^Mights and interests of judgment- 
debtor ^der bond pledging immoveable property , — 
The rights and interests of a judgment-debtor under a 
mortgage bond hypothecating to him immoveable 
prop^y are not saleable by a Court of Small Causes. 
A sa^of such rights by a Court of Civil Judicature, 
toy virtae of .a certificate issued under the provisions 

IV 
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continued, 

8. PRACTICE AND PROCEDURE— coafiaued. 

(a) Execution of Deobee-— 

Mode of execution— 

of section 20 of Act XI of 1865, is the proper mode 
of execution. Buddoo Mull v, Mahaboof 

[6 N. W.. 129 

252.' — * Fotoer of Court 

to attach salary, — Civil Procedure Code, 1882, ss, 
223, 268 , — A mofussil Court of Small Causes must 
•adox)t the machinery of section 223 of the Civil Pro- 
cedure Code in all cases yrhore execution is sought 
against persons or property outside its local jurisdic- 
tion. Such a Court, therefore, cannot attach the salary 
of a public officer where the same is disbursed outside 
its local jurisdiction. Hossein Ally v. Ashotosh 
Oangooly, 3 C, L, S,, 30, followed. Pabbati 
Chaban i;. Panohanand . 1. L. R., 6 All., 248 

268. Transfer for execution* — 

Act XI of 1866, s, 20, — Transfer to, and execution 
by, Munsifs Court, — Sale of land, — Certificate not 
filed, — Title of purchaser , — A decree passed by a 
Subordinate Judge’s Court on the Small Cause side 
was, after the abolition of the said Court, transferred 
by the District Court for execution to a District 
Munsif’s Court. The District Munsif, on the appli- 
cation of the creditor, attached and sold certain laud. 
No application was made by the creditor for a certi- 
ficate as provided by section 20 of Act XI of 1865, 
nor was any objection taken to the execution proceed- 
ings by the debtor. The creditor having purchased 
the land, sold it to N., who, in attempting to take 
possession, was resisted by the debtor. In a suit to 
obtain possession of the land, — Keld that N. was 
entitled to recover. NAaiBBDDi.v. Kamanna 

[I.L.R.,7Mad.,692 

264. Act XI of 1865, 

8. 20» — Civil Procedure Code, 1882, s. 223. — Small 
Cause decree of Subordinate Judge, — Execution 
against immoveable property, — Co-ordinate jurisdio* 
tion of Subordinate Judge and District Munstf,--^ 
Execution by District Munsif^The Court of a 
Subordinate Judge and that of a District Munsif had 
jurisdiction over certain immoveable property. A 
Small Cause decree of the former Court having been 
sent by the Subordinate Judge to the Court of the 
District Munsif for execution against the said pro- 
perty under the provisions of section 20 of Act XI of 
1865, the application for execution was rejected by 
the Munsif on the ground that this procedure was 
illegal. Eeldthut section 20 of Act XI of 1865 was 
not modified by section 223 of the Code of Civil 
Procedure, and that the Munsif’s Court was, there- 
fore, bound to execute the decree. Kahanabama v, 
Ean&a . . • . 1. L. B., 8 Mad., S 

(5) New Tbials. 

266. Act XI of 1866, 8. 2t— 

Eemew,^Dmitation Ad, 1877, art, i7d.— Section 
21 of Act XI of 1865 held to be in force, notwith- 
standing the right of review given to Small Caose 

8 U 



( 5W ) 


imrm of oasbs. 


{ 6706 ) 


SHALL GAUSS OOUET, M07U88IL- 

conUnu$d, 

8. PBACTIOE AND PBOCEDUBE— oon<tfi«0(t. 

{b) Nxw TRiAJA^oniinued, 

Act XI of 1865» 8« 21-~oon<t»«e(2. 

Courts iu the mofussil by section 623 of the Code of 
Civil Procedure, 1882. Where the circumstances of a 
case admit of a new trial, an application for such new 
trial is governed by section 21 of Act XI of 1865 ; but 
where the circumstances of a case do not admit of a 
new trial, but do admit of a revieiy 9 then the time 
within which an application for review should be 
made is to be governed by article 173, schedule II of 
Act XV of 1877. Madon Mohoh Poddab v, Ptte- 
vo Chttnoba Pubbot • L L. 10 Cale^ 297 

259* Civil Procedure 

Codcp 1877, s* 624. — Power to grant new trial of case 
tried bg predecessor. — A. Judge of a mofussil Small 
Cause Court was held to have jurisdiction to direct a 
new trial of a case tried by his predecessor, section 21 
of Act XI of 1865 not having been repealed by the 
Civil Procedure Code, 1877. Per Gabth, C. J. — The 
Judge, however, in dealing with applications for new 
trial under section 21, should have regard to the rule 
laid down in section 624 of the Code of Civil Pro- 
cedure. Shumsheb Ali/Y V. Kubeut Shah 

[1. L. B., 6 Calc., 286 : 6 C. L. B., 649 

267. 2 ^^ trial of ex 

parte oase.’^Reopening of case against all the 
defendants. — It may be competent to the Judge of a 
Small Cause Court on hearing one of the defendants 
to set aside an ex parte decree as to all, if justice 
requires it, — e.g., if the objection is one which is com- 
mon to the case of all; but he is not bound, because 
the decree is set aside as to one defendant, to inter- 
fere with the decision against others who do not 
object. Booxheb Khah v. Bajessubeb Hanes 

[16 W. B., 871 

268. - Fraudulent confess 

sion of judgment, — New irial.~^A Small Cause Court 
Judge may on the ground of fraud and false ]^)er8on- 
ation grant a new trial where judgment has been 
passed on a confession of judgment. In the 
ICATTBB OF Httbo Monee Oobseb . 17 W. B., 48 

269. Application for new 

trial. Ground for. — Computation of time pre- 
scribed for application. — ^An error as to date in the 
summons to plaintiffs witnesses is sufficient ground 
for setting aside an order dismissing his suit. The 
time prescribed by Act XI of 1865, section 21, 
for an application for a re-trial, is exclusive of the 
date on which the suit was dismissed. Bi jot Go- 
BiEH Deb s. Mudditn Bam Pal . 18W.B.,464 

260. ■ ■■■ .III, Third application 

for new tHal.^A third application for a new trial in 
a Court of Small Causes is not admissible under sec- 
tion 21, Act XI of 1865. Dhvnnoo Chovtdhby v. 
Bukshuh . . . . 12 W. Bp 206 

26L - — Non-appearance of 

dtfendant. — Application to set aside ex parte decree. 
— ^There is nothing in the first part of section 21 
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continued. 

8. PBACTICE AND PROCEDURE-coaftaasd* 
(5) New TBikiM^continued. 

Act XI of 1866, 8. 21— co»fintie<f. 

of Act XI of 1865 showing that an application in ac* 
cordance with that portion of the section is limited to 
the first occasion on which a defendant puts in an 
appearance to a suit. Where, therefore, a case is ad- 
journed from the date fixed in the summons to any 
later date, and on such later date a defendant is pre- 
vented by sufficient cause from appearing, and in de- 
fault of such appearance an ex parte decree is given 
against him, he may apply under the first pi^ of 
section 21 for an order to set aside such decree. iK 
THE MATTEB OF DOYAL MiSTBBB V. KUPOOB ChTTND 

[L L. B., 4 Calc., 818 : 8 C. L. B., 482 

262. Procedure.— -Peposit 

of amount of decree and costs. — A defendant desiring 
a new trial of a case decreed against him in a Small 
Cause Court must deposit in Court the amount of the 
decree passed against him and costs, at the time of 
giving notice of his intention to apply for the new 
trial. A subsequent deposit, though made wltliin 
seven days from the date of the decision, will not 
entitle the party to ask for a new trial. Semble, — 
The next sitting of the Court ** mentioned in section 
21, Act XI of 1865, refers to the next sitting after 
the decision complained of ; and the words “ within 
the period of seven days from the date of the deci- 
sion” apply to cases in which the sittings of the 
Small Cause Court are not held consecutively by 
reason of the same Judge being the Judge of more 
than one Court. Kailas Chandba Sannbl v. Dow- 
LAT Sheieh 

[6 B. L. B., Ap., 67 : 14 W. B.,‘42 

268. Peposit of amount 

of decree and costs. — If an application for a review 
of judgment made by a defendant in a Small Cause 
Court be in the nature of an applicHtion for a new 
trial, the amount of the decree, though made payable 
by instalments, must be deposited in Court, under 
section 21 of Act XI of 1865, Nayboji Pebtanji 
V. Mansukh Jayaohand . 6 Bom., A. C., 70 

264. II Peposit of costs. — 

Act XI of 1865, section 21, does not require a plains 
tiff applying for a new trial to deposit the costs of the 
defendants. Mohima Chundeb Boy v. Hubnath 
Chunoo . . . . 18 W. B., 446 

266. — — Notice of appUca^ 

flow. —Where one of the provisions of section 21, Act 
XI of 1865, is not complied with,— e.y., where no 
notice of an intention to apply at the next sitting of 
the Court for a new trial is given,— an application for 
a new trial cannot be entertained. In be Pitambab 
SadhitKhan . . 6 B. L. B., 890, note 

S. C. Pbtumbbb Shadoo Ehak v. Doya Moybe 

Dobsbb . . . . 12W.B.,17 

266. — — — Practice. — Notice 

cf applioaiion.— Review. — Civil Procedure Code 
(Act Xqf 1877), s. 62$,— The notice clause in seetiozi 
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(4) New TniAiB^oontinued, 

Act XI of 186$) 8. 21 — continued, 

21, Act XI of 1865, is applicable only to those oases 
where a new trial cannot be applied for within seven 
days after the jud^ent, in consequence of there 
being nd sitting of the Court. Where the application 
is made within seven days, the notice is unnecessary. 
If the grounds upon which the new trial is moved are 
proper grounds for granting a review* the applicant 
is entitled to proceed under section 6^ of the Code 
of Civil Procedure without resorting to Act XI of 
1865. Katak Kbibbbn Poddab v. Ra0hoo Nath 
Shaha . I. Ii. B.) 8 Calc., 287 : 10 C. L. 276 

See Isan Chundbb Babebjeb o. Lhchuk Gofe. 

Kemp ». Pbemnabain Singh. 

[1. li. B.) 5 Calc.) 699 : 6 C. L. B., 539 

267. ' ' ' ' ' ** Next sitting of 

the Court** — Judge holding two offices, — Where the 
same person holds the office of Judge in two Small 
Cause Courts, and sits for the first half of the month 
in one Court and for the remaining half in the other, 
the next sitting of either Court after the close of its 
half-monthly term would be on the first day on which 
the Judge sat again in that Court. Madhitb Chun- 
DEB Biswas «. Okhot Chfndbb Biswas. Qopbb 
Mohxtk Banbbjbe V , Sbbebanto Bose 

[13W.R,108 

268. - Application before 

execution of decree had been taken out for new 
trial,— -A xl application presented to a Small Cause 
Court on the 25th May to set aside an ex parte 
decree obtained, on the 14th March, where no process 
had been executed for enforcing the decree, was held 
to fall within the first of the two provisions in sec- 
tion 21, Act XI of 1865. Sho JONES Dossia n, Dhu- 
BONEK Dhttb Ghosb . . 16 W, B., 226 

^ 269. — Notice of applica* 

lion, — Next sitting of Court.— A judgment-debtor 
in a Small Cause Court on the day (28th July) of her 
arrest in execution of an ex parte decree deposited 
the amount claimed, and gave notice, under section 
21 of Act XI of 1865, that on the next day of the 
sitting of the Court she would file her grounds for a 
new trial. The Court next sat on the Ist August, 
and she filed her application on the 2nd. Held 
that the Judge of the Small Cause Court was right 
m proceeding to hear the application, instead of go- 
ing^ through the formality of telling her to first give 
notice and apply again. VAUGHAN o. Lall Chand 
<5hosb 16 W. B., 281 

270. Nx parte decree ob* 

tained on forged bond, — Petitioner specially regis- 
tered a bond, brought it into a Small Cause Court, 
and, without serving the obligors with any summons, 
got an ex parte decree against them, and shortly 
after took out execution. The judgment-debtor ap- 
peared within thirty days of the decree, and applied 
for stay of execution on the ground that the bond was 
a forgery. Execution was stayed on security given, 

IV 
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continued. 

8. PRACTICE AND PROCEDURE— ooafiaiwrf. 

(b) New Teiais— continued. 

Act XI of 1866) 8. 21 — continued, 
a re«hearing was granted in the presence of both 
parties, the original decree was reversed, and a fresli 
decree given. Held that in this state of the facts, 
the Small Cause Court had jurisdiction to grant a 
review and fresh decree, and that the procedure laid 
down in section 21 of Act XI of 1865 was followed 
as far as it was applicable. In the matteb of 
MohunSahoo . • . . IIW. B.)246 

271. ; Second application 

for new trial , — An application having been made to 
a Small Cause Court Judge to set aside an ex parte 
decree, the Judge found from the record that the 
defendant had been personally served with a sum- 
mons. He accordingly requested the pleader to tell 
his client to be present three da^ after to be examined. 
As neither the applicant nor his pleader was present 
on that date, the Judge rejected the application with- 
out issuing notice on the opposite party. A second 
application was then made under section 21, Act XI 
of 1865. Held that the communication to the plead- 
er was an informal proceeding, and as applicant 
had not been summoned in due form his application 
should not have been rejected in his absence, and the 
Judge was bound to hear the second application. 
Gofal Chunueb Roy v, Abman Shaikh 

[16 W. B.) 402 

Reviews of judgment of a Small Cause Court as 
distinguished from new trials are now governed by 
section 623 of the Civil Procedure Code, 1882. 

(c) Rbfbbbnob to High Coubt. 

References to the High Court are now made under 
section 617 of the Civil Procedure Code of 1882, 
which has been substituted for section 22 of Act 
XI of 1865. The substituted section is of wider ap- 
plication than section 22, and embraces questions 
arising in execution of decree as well as questions 
in a suit, which it was formerly held could not be re- 
ferred. 

See SUBOOP Chunheb Patbe u. Japoo Mottbb 

[6 W. B.) S. C. C. Bef,) 7 

Ananp Chandba Mazumdab i>. Gobabphan 
Khan • . B. L. B., Bup. Vol., 467 

[6 W. B.) S. O. C.Bef.) 19 

Kamineb Soonpubbb Chowphbain V. Muphoo 
SooDUN Mookbbjeb . . 21 W. B.) 376 

Bank of Bengal v, 

[3B.Ii.B.)396:12W.B, 

As to wbat is to be referred 
See Gujendbo Mohun jShaha «. Eabtbbk Ben- 
GAL Railway Company . 18 W. B.) 146 

and bow tbe reference is to be made 
Dinonath Ably t, Wellbb * 7 W. B.) 16 

8g 
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8. PKACTICB AND PROCBDUBE— 

( 0 ) Bbfbbenob to HiaH Cov^'-^oontimed, 

272. ■ — Groxmdfor reference.— --4^9- 

jplioation of partieg.’^A Small Cause Court should 
not make a reference on a simple point merely on 
the application of the parties^ unless it entertains a 
doubt upon the question. Hubish Chttndbb 
Talafuttitb o. O'Bbibn . . IdW. B.,248 

27s. Questions arising on appli- 

cation for new triaL— X of 1867, 0 . i.— 
A(ft XI of 1865, 8, 22. — When the judgment of a Small 
Cause Court is called in question by one of the par- 
ties on a point of law, such as that damages have 
beei^ assessed on a wrong principle, his proper course 
is to apply for a new trial. The facts not being dis- 
puted, the Judge may grant a new trial as to what 
amount of damages were sustained ; and in determin- 
ing that question, he may alter his opinion as to the 
principle on which damages ought to be assessed, and 
upon the new trial assess them on the proper prin* 
ciple. A question of law arising on an application 
for a new trial, was a question which might be referred 
to the High Court for its opinion as a question within 
the moaning of section 1, Act X of 18C7, arising at 
any point in the proceedings previous to the hearing of 
a suit. The hearing in a new trial is a hearing within 
Act XI of 1865, section 22. An application for a 
new trial is a point in the proceedings previous to tho 
hearing. Isan Chai^dba SiNa o. Habak Sibdab 

[8 B. Ii. B., A. C., 186 : 11 W. B., 625 

274. ; — Act XI of 1865. 

—A point arising upon the application for a new 
trial may be referred to the High Court. Nobo 
COOHAB ChITOKKEBUTTY O. ^^KoYIiASH Chubdeb 

Baboobbb * 17 W. B., 618 

276. Change of Judges pending 

reference.— iS'scoiM^ reference by successor of Judge 
in ease already decided, — Where a case was deter- 
mined by a former Judge of a Small Cause Court, 
contingent upon the opinion of tho High Court upon 
the question submitted by that Judge, and the par- 

nity of appearing and being heard 
in the High Court before the Judges expressed their 
opinion, — Held that when that opinion was eyipreBsod 
the case was at an end, and that it was irregular for 
a Judge who had succeeded to the Judge who refer- 
red the case to interfere in the matter. UMAKtrEU 
Boy 0 . Bbownb . . . . 7 W. B., 852 

(d) Misobllanbous Casbs. 

27a Act XI of 1866, s. 45 and 

S. 20. — Poioer of Clerk of Small Cause Court, — A 
clerk of a Small Cause Court is not authorised to 
sign the copy of the judgment and certificate alluded 
to in section 20, Act XI of 1865. Anonymous 

[8W.B.,S.O.C.Bef.,7 

277. 8. 61. — Powers of 

Jjoeal Legislature , — Judges of Small Cause Courts, 
^Reld that, in permanently investing, under section 


SMALL OAtrSS COUBT, MOFlTSSIXi*-^ 

continued, 

3. PRACTICE AND PROCEDURE— 

(d) Misoellanbous Cases— 

Act XI of 1866, 8. 51 — continued, 

51 of Act XI of 1865, the Judges of the Courts of 
Small Causes at Agra, Allahabad, and Benares, with 
the powers of a Principal Sudder Ameen (Subordi* 
nate Judge), the Local Government did not exceed 
its power or contravene the law, although the occa- 
sional investiture of Small Cause Court Judges by 
name from time to time, with the powers of a Prin- 
cipal Sudder Ameen, may have been the mode of 
procedure contemplated by the Legislature* as the 
one likely to be ordinarily adopted. Bijee Kooer v. 
Bemodur Doss, 5 X. W,, 56, ‘ impugned. Cbos- 
THWAiTE V. Hamilton . 1. L, B., 1 AIL, 87 

278. — Execution of decrees 

of Small Cause Courts against immoceable property ^ 
— Powers of Judge of Small Cause Court, — The 
Judge of a Court of Small Causes, who has been 
duly invested with the powers of a Subordinate Judge 
under the provisions of section 61 of Act XI of 1865, 
has “general jurisdiction^* within the moaning of 
section 20 of that Act, and can consequently, under 
the provisions of that section, enforce a dqcroe under 
that Act against the immoveable property of the 
judgment-debtor. Gopal v, Nanku 

[I. L. B., 1 AIL, 624 

279. — - Power to invest 

Small Cause Court Judge with powers of Principal 
Sudder Ameen. — Section 51, Act XI of 1865, did 
not authorise the Local Government to permanently 
and unconditionally invest the Judge of a Small 
Cause Court with the powers of a Principal Sudder 
Ameen. The section only contemplated an occasional 
investment of the powers, and one contingent on the 
state of tho business of tho Court. Bijee Koobb 
V, Damodub Dass . , . 6 BT. W., 66 

280. Power to invest Small 

Cause Courts with insolvency jurisdie. 
tion. — Civil Procedure Code, 1877, s, 5. — Ch. XX,, 
ss, 344-360 . — Tho effect of section 6 of the Code of 
Civil Procedure (Act X of 1877), coupled with the 
second schedule to that Act, was to render the whole 
of Chapter XX (relating to insolvent debtors) of the 
Code, including section 360, inapplicable to Courts of 
Small Causes in the mofussil, notwithstanding the 
words “any Court other than a District Court** and 
any “ Court situate in his district ** which occur in 
that section. Consequently, the Government Resolu- 
tion No, 2138, of the 8rd of April 1878, investing the 
Judge of the Court of Small Causes at Ahmebahad 
with powers, under the said chapter, to adjudicate in 
insolvency matters, was ultra vires and invalid, 
Lallu Ganesh 0. Ranchhod Kahandas 

[L L. Bn 2 Bom., 641 

By the Civil Procedure Code Amending Act XII 
of 1879, section 360 is made applicable to Small 
Cause Courts, so that such a resolution would now 
apparently be valid. 
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SHALIi CAX781! COtTBT, PBESIDBirCY 
TOWNS. 

Col. 

1. JUBISDICTION .... 5712 

(a) Gevebally . . . 5712 

(bj AbmyAot .... 6714 
(o) Deoebb, Suit ok— , . . 6714 

(d) Iksolvbkcy . . . 6714 

(e) Motbablb Pbopbety . . 6716 

(f) Beoovbbt oe Immoveable Pbo- 

PBRTT .... 6716 
(a) Rbchstbatiok Act, 1866, ss. 

62, 63 . . . . 6717 

(A) Revbkbb .... 6718 

2. Pbaotiob and Pboobdvbb . . 6718 

(a) General Oases • . .5718 

b) New Trial .... 5718 

c) Rbeebbnob to High Oobbt . 6719 

See Habeas Cobfits. 

[I.Ii.B..lCalc.,78 

Bombay. 

See Execution of Decbbb— Teansfeb 
OF Hbcbeb foe Execution, Ac. 

[I. Ij. B., 1 Bom., 82 
See Plbadbe — Appointment and Ap- 
peaeanoe . 1. Ii. B., 8 Bom., 105 

Calcutta. 

See Plbadbe— Appointment and Ap- 
peabanob . 1 B. L. B„ A. C., 45 

Madras. 

See Assignment of Chose in Action. 

[4 Mad., 178 
1 Mad., 150 

See Hindu Law — Conteact— Assign- 
ment OF Conteact . 4 Mad., 178 
[1 Mad., 150 

Execution of decree of— 

See Bailment . 5 B. Xi. B., Ap., 31 

Jurisdiction of— 

See Negotiable Instruments, Sum- 
mary Pboobdueb on— 

[8 B. L. B., Ap., 10 

Law of— 

See Conteact Act, s. 27. 

[14 B. L. B., 78 

— Beference to High Court from — 
See Letters Patent, High Couet, cl. 

10 ... 8B.L.B.,418 

Suit on decree of—* 

See Right of Suit — Dbcebes, Suits on — 
[1 Ind. Jur., ISr. S., 220 
I. L. B., 2 Calc., 434 
10 B. L. B., Ap., 35 
I. L. B., 5 Calc., 294 
L li* B., 8 Bom., 7, 292 
9 W. B., 399 
L Ij, B„ 8 Bom., 1 


SMALL CAUSE COUBT, PB® 

!F0 W JSrS — continued^ 

1. JURISDICTION. 

(a) Gbnebally. 

L Extension of Jurisdiction by 

Act XV of 1882.— IX of 1850, e, 5$.^ 
Abandonment of esBoese. — Whilst the pecuniaiy 
jurisdiction of the Small Cause Court was limited to 
R1,000, the plaintiffs brought a suit for that amohnt 
for damages for breach of a certain contract after 
abandoning the excess, and in that suit they elected 
a non-suit under section 63, Act IX of 1850. Seldp 
in a suit brought in respect of the same damages for 
the full amount due to them, that the plaintiffs were 
not precluded, b^ their having abandoned the excess 
in the former suit, from recovering the full amount 
sued for. SiMSON e. GoBA Chand Doss 

[I.L. B., 9 Calc., 478 

2. Adding^ sum to legal claim 

for purpose of giving jurisdiction.— IX 
of 1850, .V. SS.^Act XXVI of 1854, s. 2.— A plain- 
tiff cannot give jurisdiction to the Small Cause Court 
by adding to Ms claim sums which he could not, 
under any circumstances, be entitled to recover, 
SiJehur Chund v. SooringmM, 1 JSyds, 272, distin- 
guished. Bokomally Nawn o. Campbell 

[10 a L. B., 193 : 18 W. B., 20 

3, Abandonment of excess.— 

Claim not within peeuniary limits of jurisdiction, 

The Court has no jurisdiction to hear a case unless 
there be an abandonment of any excess above its pe- 
cuniary jurisdiction. Goeachund Chundeb Bosh 
V, Chabboo Chundeb Ghose 

[Bourke, O. C, 8 : Cor., 98 

4. Splitting claim.— to 

abandon excess, — Act IX of 1850, s, S4,^Xeld, 
under section 34 of Act IX of 1860, that an abandon- 
ment of excess not stated in the summons is a split- 
ting of the claim, and the Court has no jurisdiction 
to amend its record where there is no abandonment so 
stated. Goeachund Chundeb Bose v, Chabboo 
Chundeb Ghose . Bourke, O. C., 8: Cor., 98 

5, Splitting cause of action.-- 

Act IX of 1850, s. 34 . — The defendant, as broker 
for the plaintiffs, j^aranteed all transactions entered 
into by thfe plaintiffs with native firms through the 
defen&nt. Some of these native firms, in respect 
of such transactions, became indebted to the plain- 
tiffs, and the defendant wrote to the plaintiffs re- 
questing them to sue such defaulting firms. The 
plaintiffs accordingly sued six of such firms, and sent 
a letter to the defendant claiming from hity^ pa,y« 
ment of the taxed costs incurred in all the suits 
amounting to B7, 563-10-6. The defendant having 
failed to pay, the plaintiffs sued him in t]^ Small 
Cause Court, to recover payment of the 

incurred in one of the suiiis, amounting to 
Held that the plaintiffs, in doing so, were splitti: 
their cause of action within the meaning of section 
34 of the Small Cause Court Act (IX of I860). 
Blackwell A Co. v, Sumab Ahmed 

[6 Bom, O. C. 88 
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TOW]FS-^o»<tiiie«l. 

1. J UBIS DICTIOK — continued. 

(a) GjenbbalXiY — continued, 

Bplitting oauiie of B,iition-^eonUnued. 

See OHOOEAItlBGA PlLLAI V. VlBUTHALAM 

[4 Mad.» 334 

e. Act IX of mo, 

8. Bd. — TrudeemaiC 8 ucQOwnAi.-^k, tradesman cannot, 
by keeping separate accounts of lus dealings with a 
customer, split his cause of action so as to bring his 
suit within the jurisdiction of a Small Cause Court 
in the Presidency towns. Cassum Jooma «. Thuo- 
Km Lilabhub Kxssowji 

[I. L. 2 Bom., 570 

7, Valuation of emt.— Suit for 

damages under SI, 000, on contract of more than 
SlfiOO, — In an action for damages on account of de- 
fendant's refusal to take delivery of goods of the 
value of R8, 699-6-8, sold to him by plaintiff, which 
goods were afterwards re-sold at a loss of B344-5-9, 
— Meld that the Court of Small Causes hod jurisdic- 
tion, notwithstanding that the original contract was 
for more than B1,000. Kxtfpu Chbtti v. Chidam- 
babaMudali .... 8 Mad., 170 

a — Act IX of mo, s. 

S7, — Liquidated damages, — XarnesUmoney . — Where 
a contract for the sale and delivery of 2,000 baras of 
stone contained a provision that in case of breach by 
the purchaser a sum as liquidated damages was to be 
paid by him at the rate of B1 per bara, and the 
purchaser paid El, 000 earnest-money, but made de- 
fault in accepting the stone, — Meld that, though in 
default of acceptance the earnest-money, E 1,000, 
was forfeited, the vendor could not retain, the earnest- 
money and sue for the whole amount of the liqui- 
dated damages ; but that his proper course was to 
sue for the difference only, which suit coidd pro- 
perly be brought in the Small Cause Court, being 
El,000 only. Mbhbbtanji Manohabji e. Punja 
Ybljx «... 6 Bozru, O. C., 147 

9. — - Set-off, — Leduc* 

tion of amount of proceeds of goods not accepted , — 
The plaintiffs consigned goods to the defendant, and 
drew a bill for E2,711-9-6 against them on the 
defendant in favour of the Chartered Mercantile 
Bank, The bill was accepted by the defenldant, and, 
when presented for payment, was dishonoured. The 
bill was paid for honour by the attorney of the 
plaintiffs. The goods arrived, and (the defendant 
having refused to pay the bill) were sold by the 
plaintiffs, after notice to the d^endant, at his risk, 
and realised El,665-15-4. The plaintiffs refused to 
hold a survey on the goods unless the defendant 
paid the amount of the acceptance. The plaintiffs 
sued the defendant in the Small Cause Court for 
the amount of his acceptance, giving him credit for 
the proceeds of the goods, and abandoning the 
excess. Meld that the plaintiffs were not entitled 
to do so, as the claim on the bill was not brought 
Within the jurisdiction of that Court by payment or 
admitted set-off. Shobtt o. Abdui. Rahihak 

[6 Bom.» O. C., 53 


SMALL CAXrSE COtTBT, FEBSIOairCT 

TOWNS — ewnUnued, 

1. JURISDICTION— coafiattsA 
(a) Gbnebally — continued. 

Valuation of suit— eonhaaed. 

10. Part payment , — 

SeUoff.-^ Suit for balance of account, — ^The plaintiff® 
advanced El 6,000 against the defendant's grain con- 
signed to Hong-Kong, to be there sold on his account 
by the plaintiffs' agents. The plaintiffs subsequently 
gave credit to the defendant for E14,115-3-3, alleged 
to have been received by them as the proceeds of the 
sale, and sued him for the balance in the Bombay 
Small Cause Court, abandoning the excess so as to 
bring the claim within the Court's extended jurisdic- 
tion of E1,000. The defendant disputed the cor- 
rectness of the account sales forwarded hy the agents 
at Hong-Kong, and contended that the Court hod no 
jurisdiction to try the case. The Judge, subject to 
the opinion of the High Court upon the facts as 
stated, struck the case out of the list for want of 
jnrisdiction. Meld that, as both the plaintiffs and 
the defendant were bound, by the nature of the 
transaction, to have the proceeds of the sale applied 
to satisfy the advance made by the plaintiffs to the 
defendant, the receipt by the plaintiffs of the amount, 
for which they gave credit in their particulars of 
demand, was in the nature of a part payment ; and 
that the suit was, therefore, on a balance df account, 
and within the jurisdiction of the Court of Small 
Causes. Ewabt, Latham, A Co., v. Muhammad 
SiDBiK • . , • 4 Bom., O. C., 138 

(6) Abmy Act. 

IL Stat. 44 and 45 Viet, c. 

58, SB. 148, VS\,—“Act XV of 1882, s. 18, — Leave 
io sue. — The jurisdiction given to Small Cause Courts 
by Act XV of 1882 is not affected by 44 and 45 
Victoria, cap. 68, section 161. Wallis v, Taylob 
[I.L.B.,13Calc.,d7 

(c) Dbobbb, Suit on-— 

12 . Suit on decree of Small 

Cause Court— Presidewey Small Cause Courts Act, 
XV of 1882, ss, 1, 4, 94, — A judgment-creditor in 
the Court of Small Causes had not before the 1st 
July 1882 the right to sue in that Court on his judg. 
ment. Mbbwanjz Nowboji v. Abhabai 

[I. L, B.., 8 Bom., 1 

(d) INSOLVBNOY. 

13 , — — Madras Small Cause Court 

---‘Civil Procedure Code (Act XIV of 1882), ss, 
8-3. — Presidency Small Cause Courts Act (XV of 
1882), 88. 2-23. — The Madras Court of Small Causes 
has no jurisdiction in insolvency. The second para- 
graph of section 8 of the Code of Civil Procedure, 
1882, which authorised the Local Government, by 
notification published in the official Gazette, to 
extend to the Presidency Small Cause Court certidn 
portions of the said Code, is repealed hy the Presi- 
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SVtAliXi CAUSE COTTBl*, PBESIDmCY 

towns — continued^ 

h JURlSDICTlON-^^ontinued. 

(d) Insolvbnoy — continued, 

Madras Small Cause OoxaX^eontimed, 

dency Small Cause Court Act (section 2 o£ Act XV 
of 1882)^ and conse(^uently the notification of the 
Governor in Council of Fort St. George, dated 25th 
February 1879, conferring on the Madras Court of 
Small Causes jurisdiction in insolvency, being repug- 
nant to section 8 of the Code of Civil Procedure, 
1882, as amended, if otherwise valid, ceased to have 
effect when Act XV of 1862 came into force. In 
BB Wallbb . . I. 1j. B., 6 Mad .9 480 

{ e ) MoYSABLE PaOPEBTY. 

14. Tiled huts.— IX of 1850, 

es. 58, 88, — Goods and chattels. — Tiled huts were not 
** goods and chattels ” within the meaning of sec- 
tion 58, Act IX of 1850, and therefore could not be 
taken in execution under that section. Where tiled 
huts had been seized under a decree of the Small 
Cause Court, and a third party interpleaded under 
section 88 of Act IX of 1850, and claimed the huts, 
— JSeld that the Court, having no power to seize the 
huts, was right in dismissing the claim. Rally- 
PBBBAUD Singh v, Hoolas Chund 

[10 B. Ii. B., 448 : 20 W. B., 8 

Fixtures.— IX of 1850, s, 
68. — Seizure of goods and chattels in execution of 
decree,'-- Engine infiour-mill. — Landlord anditenant. 
— In a suit for damages for the removal of oil and 
fiour mills and a stearn'Cngine and boiler seized in 
execution of a decree of the Calcutta Small Cause 
Court,— that such things were fixtures and not 
goods and chattels, within the meaning of section 58 
of Act IX of 1850, and therefore could not be seized 
in execution. The question whether fixtures are re- 
moveable by a tenant as against his landlord has 
nothing to do with the question whether they are 
seizable in execution as goods and chattels. Mibleb 
V , Bbindabitn 

[I. Ii. B., 4 Calc., 946 : 4 C. I.. B., 460 

( f ) Kbcoyeby op Immoybablb Pbopebty. 

10 , Question of title. — Act IX 

of 1850, 8. 91 (Act XV of 1882, s. 41). — Summons 
to show cause on what title occupier holds, without 
leave of owner, — Upon a summons issued under sec- 
tion 91 of Act IX of 1850 by the Judge of the 
Small Cause Court to the occupier of a house to 
show by what title he claims to hold or occupy the 
same or part thereof,— that the jurisdiction 
of the Small Cause Court was not ousted by the occu- 
pier appearing and showing as cause that which did 
not amount to an allegation of title in the occupier. 
Meld, also, that the words in that section, ** without 
leave of the owner,'* comprised a case where the 
original possession was with leave of the owner 
but was afterwards withdrawn by his vendee, the 
subsequent owner. Dababhai Hussanji «. Kbvab- 
BAi XOBom., 386 


8MAI.I. CAUSE COUBT» VMMmtSSOt 

TOWNS — eonlinued. 

1. JURISDICTION— con^imiwl. 

(/) BeOOVBBY op IXUOYBABIJI FbOPBBYY 

—continued. 

Question of title— con^nued. 

17. Act IX of 1850, 

ss, 91-9S. — IhfflouU or doubtful question of title,— 
^oof of the existence of a difficult or doubtful ques* 
tion as to the right to possession, bond fide rais^ by 
the person in possession, wajfi held to be sufficient 
cause shown to justify a Presidency Small Cause 
Court in refusing a warrant of ejectment under 
section 93 of Act IX of 1850. Muhauecbd Esup 
Sahib v, Geobgb . • 1. L. B., 4 Mad.* 8^ 

Mere assertion of a title to possession is not suffi- 
cient. Muhammbi) Esup Sahib r. Geobgb 

[1. 1..B.,4Mad.*885 

Anonymous oasb . I. L. B., 4 Mad., 889, note 

18. — - Title to immove* 

able property , — Act IX of 1850, ss, 25, 91, — Act 
XXVI of 1864, s, 2, — Tractioe,— Leave to amend 
summons and plaint, — In a suit brought under 
section 91 of Act IX of 1850, the Bombay Court of 
Small Causes had no jurisdiction to try a question of 
adverse title to the immoveable property, the subject 
of the suit. Aliter, if the suit were brought under 
section 25 of Act IX of 1850, as extended by section 
2 of Act XXVI of 1864, and the value of the pro- 
perty in dispute did not exceed El, 000. In a case in- 
volving a question of adverse title, the plaintiff should 
be allowed to amend the summons issued under sec- 
tion 91 of Act IX of 1850, BO as to render it conform- 
able with a claim under section 25 of Act XXVI of 
1864, if the summons were issued in the mistaken 
form by the fault of the Clerk of the Court, and not 
of the plaintiff. Nowla Ooma v, Baxa Dhubmajx 

[1. Xu B., 2 Bom.* 91 

19. Act IX of 1850, 

9, 91. — Equitable defence. — Suit for ejectment,'— The 
plaintiff in 1879 took out a summons under section 91 
of the Presidency Towns Small Cause Court Act, IX of 
1850, calling on his nephew the defendant, to deliver 
up possession of certain premises in his occupation be- 
longing to the plaintiff. The plaintiff alleg^ thUt hb 
had purchased the premises in question in 1870 from 
one JV, to whom the defendant had mortgaged them in 
1866 with power of sale. The plaintiff produced the 
deed of mortgage to N,, and the conveyance to him- 
self. It was {Emitted on his behalf that he had never 
received any rent from the defendant, and never had 
manual possession of the premises occupied by him. 
But the plaintiff produced a writing of attornment, 
dated April 1873, passed to him by the defendant, 
whereby the latter acknowledged that he was oeoupy- 
ing the premises in question as the plaintiiTs tenant, 
and agreed to pay rent for the same at B25 a mont^ 
His defence was that the mortgage, the sale, and ^ 
writing of attornment were'aU merely colourable, exe- 
cuted for the purpose of defeating ms creiffitors and 
screening the property from execution; that no 
money had passed between the parties; that tiie de- 
fendant had never been out of possession, and that the 
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(/) BfSOOTBBT OF llCMOTBABLF PfiOPEBTT 
-continued. 

« Question of title — continmd, 
plaintiff now roqnirod the Court to assist him in 
taming his own wrong to his own advantage. At 
the hearing in the Court of Small Causes the defend- 
ant proposed to prove the above facts, and submit- 
M that, under the circumstances, a bond fide ques- 
^on of title was raised which ousted the juris- 
diction conferred on the Court by section 91. The 
Court, however, refused to receive the evidence, and 
held that it h^ jurisdiction. On reference to the 
High Court, — Meld that the defendant was entitled 
to set up the defence which he had, and that it oust- 
ed the jurisdiction of the Court of Small Causes to 
roceed further with the action — inasmuch as such 
efence raised a question of adverse title, which, in 
suits under section 91 of Act IX, 1860, that Court 
had not jurisdiction to decide. Lucemibas Khimji 
0 , Mulji Canji . . I. li. B., 5 Bom., 285 

20. Act Xr of 1882, 

a. 41,-— Landlord and tenant. — Admission of tenancy, 
—^8uit in ejectment. — The plaintiff, alleging that tbe 
defendant was his • tenant at a monthly rental of 
B52 and had refused to deliver up possession to the 
plaintiff, took out a summons against the defendant 
under section 41 of the Small Cause Court Act, XV 
of 1882. The defendant admitted the tenancy, but 
contended that he held under an unexpired lease for 
four years. The Judge of the Court of Small Causes 
was of opinion that a question of title was involved, 
and he dismissed the case on the ground that he had 
no jurisdiction to hear it. The plaintiff thereupon 
applied to the High Court under its extraordinary 
jurisdiction. Meld that the case was within the 
jurisdiction of the Small Cause Court, Davibab 
Habjivanbas V, Tyaballt Abdubaily 

[I. Ii. B., 10 Bom., 80 

21. ' ■' Trespass to immoveable 

perty^--Aot XV of 1882, ss. 18, 19,38, 45.— The 
plaintiff brought a suit in the Calcutta Court of Small 
Causes to recover damages for trespass to certain im- 
moveable property of which he proved he was in * 
possession ; the defendant contended that such a suit 
was one for the determination of a right to, or inter- 
est in, immoveable property, and was, therefore, not 
maintainable in the Small Cause Court. Meld, the 
Court had jurisdiction to entertain such a suit. 
Pbaby Mohub Ghosaul v. Habbab Chttsbeb 
Gabgooly . . . 1. Ii. B., 11 Calo., 261 

(y) Bbgisybatiob Act, 1866, ss. 62, 63. 

22. Petition and decree under 

Beg^tration Aot.^Small Cause Courts in the 
Residency towns had no jurisdiction to entertain pe- 
titions and make decrees under the provisions of sec- 
tions 62 and 63, Act XX of 1866. Ib the mattes 
OF Act XX of 1866. Ib the mattbb of Nib 
KAMAL BabEBJEE V, llABHUSBBAB ChOWBBY 

[eB.l4B.,177 

S. C. Nib Comttl Babebjee v. Mbboosoobun 

Chowbhby . , , 14W.B.,478 
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I SMALli CAUSE COUBT, PEESIDlBNrcr 

! 1. JURISDICTION-<?c»<t»<wd. 

(h) Bevebue. 

28, Matter concerning revenue. 

—Trespass by Collector, — Action of Collector in 
preserving waste land,— Act IX of 1850, s, 25,— 
The Collector of Bombay bond fide believing that 
certain land upon which a quarry had been opened 
by the plaintiff was Government waste land, by his 
servants forcibly stopped the quarrying operations 
of the plaintiff “for the purpose (the Collector 
stated in his evidence) of preserving the land for 
Government, as land from which revenue might in 
future be collected.” In an action for trespass brought 
.against him by the plaintiff, it was held that the act 
of the Collector was not “ a matter concerning 
revenue ” within the meaning of section 26 of Act 
IX of 1850, and that the jurisdiction of the Small 
Cause Court was therefore not excluded, Nabayab 
Kbishba Laud v. Nobmab (Collectob of Bom- 
, bay) 5 Bom., O. C., 1 

2. PRACTICE AND PROCEDURE. 

(o) Genebal Cases. 

The practice and procedure of the Presidency 
Small Cause Courts is so different now from what it 
was under the former Acts IX of 1850 and XXVI of 
18G4, that most of the cases decided under those Acts 
have become useless as precedents. The procedure is 
now governed by Act XV of 1882 by wliich a great 
portion of the Civil Procedure Code has been extend- 
ed to these Courts. 

24. — ; DismiBsal of suit for want 

of jurisdiction. — Costs. — Form of decree. — Where 
a plea to the jurisdiction of the Small Cause Courts 
established under Act IX of 1850 is successful, the 
judgment ought to be one dismissing the suit. But 
whatever the form, it should be stated that the suit 
abates or is dismissed “ for want of jurisdiction.” In 
such a case the Court has power to award costs to the 
defendant. Fbeoe v. Hablby 

[I. L. B., 6 Calc., 418 : 7 C. L. B., 287 

26. — — Power to restore case 

struck off for default in appearance.— .4c<ZX 
of 1850, s, 42. — A Court of Small Causes, constituted 
under Act IX of 1850, could, during the same day, 
and at the same sitting of the Court, ex parte restore 
a cause once struck out under section 42, though the 
order for striking off may have been duly recorded. 
In such a case it w^ould be open to the defendant to 
apply to set aside such ex parte order, and the suffi- 
ciency of the grounds of the application would be a 
question for the discretion of the Judge. Shib 
Chubdbb MuiiLiOB V. Kissbb Dyal Ofadhya 

478 

(6) New Tbiau 

26. Application for new trial. 

— Fresh ecidence.'^ Affidavits, — A party who applies 
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TOWIfS'— 

S. PRACTICE AND PBOCEDtJBE-*>eoii<{iit(e({. 

(&) Nbw TbiaIi — continued. 

Application for new tvl&l^eonUnued, 
for a rule for a new trial and obtains it on particular 
materials, ought not to be allowed to go into fresb 
evidence with a view to strengthen his case when the 
rule comes on for hearing. If on hearing both par- 
ties the Court thinks further inquiry necessary, it can 
of course make such inquiry in such manner as seems 
most fit to it. When new trials are moved for on al- 
legation of facts, it would be very convenient that a 
practice should be introduced of requiring the facts 
to be stated by affidavit, and in like manner the an- 
swer to be supported by affidavit. Modhoosoobuk 
Eooitdoo V, Madhubbah Sbwloll 

[16W.E.,iei 

27 . Ghrotind for new trial.— 

Want of jurisdiction, — A new trial may be granted 
on the ground of want of jurisdiction in the Court, 
though such ground was not formally raised or record- 
ed at the original hearing. Chunbsb Chubn Dutt 
V, Edjtjube Cowasjbb Bijneb 

[1. L. B., 8 Calo., 678 : 11 C. L. B., 225 

28. Difference of opinion be- 

tween Judges as to allowing new trial— In a 

case of difference of opinion between two Judges upon 
the point as to whether there should be a new trial, no 
role can be granted. Jabbiite, Sbiniteb, & Co., v, 
Monby 14 W. B., 312 

29. Second new trial.— It is com- 

petent to the Judges of the Calcutta Small Cause 
Court to grant a second new trial of the same case. 
PUBSON Chubb Golacha v , Kajoobam 

[10 B. L. B., 356 : 18 W. B., 203 

(c) Rbfeebnok to Hioh Coubt. 

30. : Question of law.— Only 

questions of law in suits can be referred. Mohun 
Sing o. Kabbbm Oonissa Beguh . 8 Mad., 67 

The point of law referred should be expressly 
stated. Jabbine, Seinneb, & Co., v, Monby 

[14W.B.,312 

31. __ Question of fact, 

^Act XXVI of 1864, 8, 7,-^Aet IX of 1850, a. 66, 
— The question whether or not cotton fabrics Wder- 
^ with silk, or having a portion of silk otherwise used 
in their manufacture, are ** silks in a manufactured or 
unmanufactured state wrought up or not wrought up 
with other materials,*' within the meaning of section 
10, Act XVIII of 1854, was a question of fact to be de- 
cided on the evidence, and not a question of law to be 
referred for the opinion of the High Court under Act 
IX of 1860, section 55, and Act XXVI of 1864, 
section 7. Laehmibab Hibaohanb v. G. 1. P. 
Railway Company . . 4 £k)m., O. C., 128 

32. « — — Order rejecting applica- 

tion for new trial. — Judgment contingent ono^i- 
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70 W E S'^conUnued, : / 

2. PRACTICE AND PROCEDUBE-«C<m^iiiii»A 
(o) Rbpbbbnob to High Coubt— 

Order rejecting appUoation for new trlAl 

— oofiftnued. 

nion of High Coier^.— The decision of a Smidl Cause 
Court rejecting an application for a new trial, but 
making such rejection contingent upon the opinion of 
the High Court, was not such a judgment as could be 
referred under section 7, Act XXVI of 1864. BTav-t- 
n.JoAKiM .... 12B.Ii.B.,34i 

See also Mackintosh e. Gill 

[12 B. L. B., 37 : 20 W. B., 358 

88. — Act XV of 1882, 

8,69. — Etferenoe to High Court, Question for, New 
trial. Application for, — Difference of opinion he* 
tween Judges, — Contingent judgment, — ^An order re- 
jecting an application for a new trial, subject to the 
decision of the High Court on certain point or points 
referred, is not a “ contingent judgment ” witmn the 
meaning of section 69 of Act XV of 1882, nor can 
points of difference between the Judges at that stage 
form matter for reference. Nubbbbwanjhb v, Pub- 
sotum Dabs . • . I. L. B., 4 Calo., 288 

Under the Acts of 1850 and 1864 the Judge in re- 
ferring a point was bound to make his judgment con- 
tingent on the opinion of the High Court. 

See Dobabhai Kavasji e. Kheebabji Hobmab- 

si , , , , 7 Bom., O. C., 180 

^ But now under the Act of 1882, section 69, he can 
either give judgment contingent on the opinion of 
the High Court or reserve his judgment. 

34 . Deposit of security for costs. 

— Act XXVI of 1864, s, 8, — A case should not be re- 
fen od to the High Court by a Judge of the Small 
Cause Court until security has been deposited in ac- 
cordance with section 8, Act XXVI of 1864, by the 
party against whom the judgment has been given. If 
such party do not deposit the security “ forthwith,” 
he must be taken to submit to the judgment of the 
Small Cause Court. Where, however, a case was sent 
up without security for costs being deposited, and be- 
fore the case was heard the plaintiffs tendered a sum 
as security, which the Ju^e refused to accept as 
being too late, the High Court, on the sum being de- 
posited, and it appearing that the defendant would 
not be prejudiced by such a course, allowed the case 
to be heard. Fobnabo v, Ramnabain Sookbbb 
[14 B. Ii. B., 180 : 2dW.B.,l3d 

86. — Act XXVI of 

1864, s, 8, — Omission to deposit costs, — Non^^ppear* 
anctf.— Where a case had been referred from the 
Small Cause Court, for the opinion of the High Court, 
at the request of the plaintiffs, and they nmther de- 
posited any security for the cost of the r^erenoe, 
nor appeared in the High Court,— the defend- 
ants, who appeared, were entitled to ju^^ent and 
to an order tiiat the plaintiffs should pay the costs 
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2. PBACTICE AND PROCBDURE—oon^nwerf. 
( c ) RaTOBBNOB TO Hioh COitbt— 

Beposit of seourity for o6BtB--eontinued, 

of reference and other expenses connected therewith. 
DifiSBKT 9 . JnSTlOBB OF THB PbAOB FOB THE 

Town of Calcutta 

[G Bt Ii* AiPay S4; s SO W * S^Oy note 

In a similar case, however^ the reference was held 
not to be properly b^ore the Coart, and an application 
for costs by the defendant was refused. Bajeumab 
Pabamanioz V . Stbwabt . 5 B. If. B., Ap., 28 

These cases wore under the old procedure* Under 
Act XV of 1882, if security is not deposited the party 
against whom the contingent judgment has been given 
is to be taken to have submiUed to it. 

30 . . . Case referred at request of 

p&rty,-^ Non-appearance of tmoh party before Sigh 
Cowrt, — Costs , — When a case is referred by the Small 
Cause Court for the opinion of the High Court, at 
the request of one of the parties, and such party does 
not appear in the High Court, the decision must be 
given against him, whethei* security has been given 
for the costs of the reference and the amount of the 
judgment or not, and he must pay the cost of the re- 
ference* Williamson «. Abab Ismail Khan 

[U B. li. B., 416: 20 W.B., 849 

BMAIili CAUSE COUBT, BANGOON. 

1 . B8tabli8linisntof.--Ac<XX/q;r 

1863,-^ Act XI of 1865. — Local Q-overnment , — ^Act 
XXI of 1863, after establishing Recorders’ Courts 
in British Burma, and fixing the limits of their juris* 
diction, enacted by section 10 that, save as in this 
Act provided, no Court other than the Recorder’s 
Court shall have or exercise any civil jurisdiction 
whatever within the limits for the time being fixed 
as aforesaid.” Act XI of 1865, after declaring that 
the words Local Government” should denote "the 
person authorised to administer the Executive Gov- 
ernment in such part,” enacted by section 3 that the 
Local Government may, with the previous sanction 
of the Governor General in Council, constitute 
Courts of Small Causes under that Act at any place 
within the territories under such Government. By 
section 3 the Judge of such Small Cause Court was 
to be appointed by the Local Government* Act XI 
of 1866 did not repeal section 10 of Act XXI of 
1868. By notification dated Ist September 1869, 
the Governor General appointed a Judge of the 
Small Cause Court at Rangoon, extended the provi- 
sions of Act III of 1864 to British Burma, and in- 
vested the Chief Commissioner of British Burma with 
the powers conferred on a Local Government by that 
Act. By notification of 2nd October 1869, the Gov- 
ernor General in Council sanctioned the establish- 
ment of a Court of Small Causes in Rangoon under 
section 8, Act XI of 1865, extended the jurisdiction 
of the said Court to an amount not exceeding Hi, 000 
and notified that the territorial jurisdiction would be 
co-extensive with that of the existing Small Cause 
Court jurisdiction of the Recorder’s Court at Ran- 
goon. Sold that the Small Cause Court at Rangoon 


SMAXA. CAUSE COUBT, BANGOON.- 
EstabHshmexit of-^eontimed, 

BO established was properly constituted. There is 
nothing to show that the words ‘'Local Government” 
as used in Act XI of 1865, were intended to include 
a Chief Commissioner. Ko Shoay Doon o. Shoay 

Gan . . 6RIi.B.,196: 14 W.B.,881 

2, Jurisdietioii. of, — Foreign ship, 

— Suit hy sailor for wages. — Mofussil Smcdl Cause 
Court Act, XI of 1865, s. 8 (expl, a ). — Civil*Courts 
have, as a general rule, jurisdiction to try all civil 
suits against all persons of any nationality within 
the local limits of their jurisdiction. A captain of a 
ship, who was at the time loading or unloading his 
vessel within the local limits of the Small Cause 
Court of Rangoon, was sued by one of his sailors 
(who had contracted to serve on a voyage from Bre- 
merhaven to East India), for wages in the Small 
Cause Court of Rangoon. Held, that the sailor’s 
cause of action arose within the local limits of the 
Small Cause Court where the defendant was resid- 
ing when the suit was brought, and that, therefore, 
the Small Cause Court had jurisdiction to hear the 
suit. Olneb 9. Lavezzo 

[I. Ii. B., 10 Calc., 878 

SMUGGIiING. 

See Stolen Pbopbety— Ofpbnoeb be- 
latino to , .18 W. B., Or., 63 

[19 W. B., Or., 87 

> S]!rAE:S-CHABMEBS, DEATH CAUSED 
BY- 

See Muedeb. 

[8 B. U. B., A. Or., 25 : 12 W. B., Or., 7 
I. li. B., 5 Calc., 851 : 4 C. L. B., 680 

SOLDIER, RESIDENCE OF- 

See JuEisnroTiON— C auses of Jueisdio- 
TiON — D welling ob Residence. 

[I. L. B., 1 AIL, 61 

SOLICITOR. 

Duty of, — Attorney and client. — It 
is the duty of a solicitor who has once undertaken a 
cause, to carry it to a conclusion. In be a Solioi- 
TOB . * . 4 B. L. B., F. 0., 29 

This was an observation made in some remarks 
addressed by tbe Judicial Committee to a solicitor 
who, having obtained a final order inj an appeal, had 
abstained from carrying that order to its proper ter- 
mination. It was intimated subsequently that it 
was not intended to have any judiciid authority, be- 
ing only a personal admonition addressed to the soli- 
citor and having reference to the peculiar circum- 
stances of his case • . 4 B. L. B., F. C., 51 

Lien of, fot costs. 

See Costs— Costs out of Estate. 

[I.L. B.,10Boxn.,24S 

SOLITARY CONFINEMENT. 

See Sentence— S oLiTABY Confinement. 

[3 B. L. B., A. Or., 49 
LL.B..6 A1L,88 
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SOHAJ» BBEACH OW AQBSEMBNT 
TO jom— 

See OoNTBAOT Act, s. 23^1llegal Gon- 
TBAXlTS-^OENBSALIiT. 

[2B.Xa.B.,S.N^4 

80MAJ, EXCLUSION FBOH-- 

See Jfbisdiotion ob Civil Coitet— So- 
oiETiBS . « 3 B. Ii. B., A. C., 91 

SONTHAL PBBOUNNAHS, 

See Settlement Ofviobb. 

[0 O. L. B., 566 

Appeals in cases 

See Appeal— Rbottlations— Bengal Re- 
GULATioN.Ill OP 1872 . 6 C. Xu B., 656 

See Appeal in Criminal Cases — Acts — 
Act XXXVII op 1855 . 17 W. B*, 11 
[L L. B., 12 Calc., 686 

See High Cohet, Jueisdiotion op— High 
C otJET, Calcutta — Civil. 

[I. L. B., 8 Calc., 208 

I. L. B., 10 Calc., 761 

Trial of suit for land in— 

Jueisdiotion— Suits poe Land. 

[I. L. B., 4 Calc., 222 

See SuBOEDiNATB Judge, Jueisdiotion 

OP . . . 5C.L.B.,128 

80NTHAL FEBGUNNAHS SETTLE- 
MENT (REGULATION III OF 1872). 

1, S. 6. — Jurisdiction of Civil Court, 

— Settlement proceedings. — During the time of the 
settlement in the Sonthal Pergunnahs, certain proceed- 
ings were instituted, with the permission of the settle- 
ment officer, by the plaintiff to get possession of certain 
land, and came before the Subordinate Judge, by whom 
they were treated as a regular suit. The decision was 
not pronounced until the settlement had been com- 
pleted. — Seld that section 5 of Regulation 111 of 1872 
did not apply, and that, under the circumstances, the 
proceedings must be taken to have been regularly 
commenced, and that they might be completed as 
proceedings in the ordinary Civil Court, Held, fur- 
ther, that the proceedings were not necessarily irre- 
gular by reason of the fact that issues had not been 
framed under section 5 of the Regulation. Sonamoni 
Dasi i». Lilanund Singh . . 11 C. L. B., 30 

2. Appeal from settlement 

proceedings, — Notification of the Lieutenant- Qov^ 
ernor of the 7th May 1872.-^ Act XXXVII of 1855, 
s, 2.— The officers appointed under section 2 of Act 
XXXVII of 1856, and not the settlement officers as 
such, are the persons empowered to try such suits as 
are referred to by Regulation III of 1872, section 6, 
and to certify issues to the Civil Courts under that 
section. The notification of the Lieutenant-Governor, 
dated the 7th May 1872, being still in force, the 
settlement officers have no power to deal with such 
cases. Where a settlement officer referred certain 


80NTHAL PERGUNNAHS 
MENT (REGULATION UJ OF 1^^— 

8. 5 — continued. 

issues to a Deputy Commissioner as a Civil Court 
uMer Regulation III of 1872, section 6, to be dealt 
with by him, and he gave a decision thereon and 
certified the same to the settlement officer, and it 
appeared that the Deputy Commissioner had previ- 
ously been invested with the powers of a settlement 
officer, and the proceedings were subsequently re- 
turned to him for the settlement record to be amend- 
ed in conformity with his findings, he being 
thoroughly conversant with all the facts of the case, 
and he accordingly passed an order and amended the 
record defining the areas to which the plaintiffs were 
entitled. On appeal against that order,— BsW that 
so far as he was acting as a Civil Court, the Deputy 
Commissioner had no jurisdiction to try the issues 
sent him or deal with the case, but that, inasmuch as 
he was vested with the powers of a settlement officer, 
and was fully competent as such to deal with the 
case himself, seeing that the parties could not in any 
way be prejudiced by the irregularity committed* the 
High Court would not interfere to set aside the order. 
Held also that, treating the action of the Deputy 
Commissioner as that of a settlement officer, the 
High Court had no jurisdiction to hear the appeal. 
Taeini Peeshad Mibba V. Mahamud Chowdhby 
[I. L. B., 7 Oalo., 376 
S. C. Taeini Peobad Mibsbe v. Hueeish Chun- 
dee Chowdhey . . 8 0.L.B.,648 

B8. 24, 26.— to set aside order of 
settlement officer,-— Non-puhlication of record of 
rights, — Where, in December 188 1, a suit was 
brought to set aside an order of the settlement officer 
under Regulation III of 1872, made in December 
1876, after disposing of the plaintiff^s oiyections to 
the defendants' title, and it was found that no 
record of rights had been published in accordance 
with section 24 of the Regulation, — Held, the suit 
was not barred under section 25 as not having been 
brought within three years from the date of the 
order. The final order referred to in that section 
must be one subsequent to or not preceding the pub- 
lication of th© record of rights. Ram Naeain SiNGH 
V, Ram Runjun Chuokbebutty 

[I. L. B., 13 Oalc.* 245 
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8 W . B„ 471 
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SPBCIAL OB SBOONB AFPBAXi-san^i* 

nued, 

1. ORDERS SUBJECT TO APPEAL. 

X. Daw applicable to B]^eeial 

appeals.— Procedure Code, 1877, ee, 688, 691, 
— Second appeals to the High Court must either 
come within Chapter XLII or sections 588 and 591 of 
Act X of 1877. Hibdhamun Jha Jinghoob Jha 
[l.D.B.,5Cale.,711 

2 . Order improperly adding 

plaintiff to suit. — Civil Procedure Code, 1882, e, 
591, — An appeal lies, under section 691 of the Civil 
Procedure C^e, from an order improperly adding a 
person as a plaintiff in a suit. Googlbb Sahoo v, 
Pbbmlall Sahoo . . I. L. B., 7 Calc., 148 

3 . Order for attachment for 

contempt. — Civil Procedure Code, 1882, e. 591.-^ 
An order for attachment for contempt is not an order 
in the exercise of the High Court's civil jurisdiction 
and therefore does not come within the provisions of 
section 591 of the Civil Procedure Code. Naviva- 
HOO V, Nabotamdas Candas 

[I. D. B., 7 Bom., 5 

4 . Decision of Political Agent 

in a regpalar AppeAh— Political Agent of South- 
ern Maratha Country. — special appeal lies from the 
decision of the Political Agent of the Southern Mara- 
tha Country passed In regular appeal. Nilowa v, 
Fakibaffa . ... 6 Bom., A. O., 75 

5 . Suits under Beng. Act I of 

1878. — Chota Nagpore.^Landlord and Tenant Pro- 
cedure Act {Beng, Act I of 1879), es, 67, 137,^ 
Arrears of rent and ejectment. Suit for, — In suits 
instituted under Bengal Act I of 1879, for arrears of 
rent and ejectment on account of the non-pavment of 
arrears of rent, a second appeal lies to tae> High 
Court, this class of cases not being within the pro- 
vision of section 137 of the same Act, Ramjan 
Ehan V. Raman Chamab 

[I. Ii. B., 10 Calc., 88 

e, Order for penalty under Stamp 

Act. — Civil Procedure Code, 1877, s, 588, — Act 
VIII of 1859, 8, 365. — A decision of a Judge directing 
a penalty to be enforced under the Stamp Act is not 
“ an order as to a fine *' within the meaning of section 
366 of Act VIII of 1859 (with which section 688 of 
Act X of 1877 corresponds). Section 365 was not in- 
tended to apply to penalties under the Stamp Act, but 
only to fines which may be levied under the Code 
itself. SoNAKA Chowdbain V, Bhoobunjoy Shaha 
[I.Xi.B.,5 0alc.,8U 

7 . — Order as tocompeuBationfor 

land. — Land Acquisition Act X of 1870, ss, 15, 39, 
— Bispuie as to right to eompensation,—-WhGre a 
dispute as to the^ right of one of two claimants to 
certain compensation awarded under the provisions of 
the Land Acquisition Act has been referred to the 
Civil Court under section 15 of that Act, a second 
appeal will lie to the High Court ^m the judgment 
passed in an appeal against the decision of the Court 
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SPECIAL OB SE0017D APFEAL-con^l. 

uteeA 

X. ORDERS SUBJECT TO APPBAL--<JO»<mtt«*, 

Order as to oompensation fbr land— eon* 

tinned, 

to which the dispute was referred. Atei Bai o. 
Abkopoobna Bai 

[L Xi. B., 9 Calc., 838 : 12 C. L. B., 409 

8, Order directing plaint to Be 

returned for presentation in proper Court. 
— Otw7 procedure Code^ 1682, s, 57. — A Munsif dis- 
missed a suit, on the ground that if it had been pro- 
perly valued, it would not have come wuthin his juris- 
diction. The District Judge affirmed the Munsif's 
judgment, and directed the plaint to be returned for 
presentation to the proper Court under section 57 of 
the Civil Procedure Code. This was not done, ffeld 
that a second appeal would lie. Joynath Roy «. 
Lall Bahadoob Singh 

[I. L. B., 8 Calc., 126 : 10 C. L. R., 146 

9. Order as to execution of 

decree under H5,000 but with interest, &e., 
exceeding Bd,000. — Second Class Subordinate 
Judge. — Subject ’‘mailer of suit under SSjOOO and 
within jurisdiction . — The plaintiffs obtained a decree 
in the Court of a Second Class Subordinate Judge for 
a sum less than R5,000, which with accumulations of 
interest subsequently exceeded R5,0(K). The plain- 
tiffs applied in execution to recover the total amount. 
The appUcation was rejected by the Subordinate 
Judge on the ground that the Court had no jurisdic- 
tion under section 24 of Act XIV of 1869, On 
appeal, the District Judge made an order confirming 
the decision of the Subordinate Judge. The plain- 
tiffs died a second appeal in the High Court. Keld 
that no second appeal lay to the High Court from 
such an order. The subject-matter of the suit was 
within the jurisdiction of the Subordinate Judge, and 
his jurisdiction continued, whatever might be the 
result of the suit, in all such matters in the suit as 
wore within his cognisance, amongst which were 
matters in execution in the suit. The mere circum- 
stance that the amount actually duo by process of 
accumulation exceeded R5,000 could not oust him 
from the jurisdiction he hitherto had over the suit. 
Shambav Pandoji 9, Niloji Ramaji 

[1. li. B., 10 Bom., 200 

10. Begular appeal heard ex 

parte. — A special appeal lies from a regular appeal 
heard ex farie, Taba Chand Ghosk v, Anand 
Chandba Chowdhey 

[2 B. L. B., A, C., 110; 10 W. B„ 450 

Ramshbt bin Bachashbt V, Balkeishna bin 
Ababhat , . , 6 Bom., A. O., 161 

Paean Chundbb Ghose c. Chukktjn Lall Rot 

[20 W. B., 402 

11 , Appeal from ex parte 

decree. — Appeal improperly admitted. — Where a 
decree is passed ex parte in an original suit, the 
defendant has no right to a special appeal, even 
though his appeal have been entertaind by the Civil 
Court. Chidambaba Pxllai t?. Kaman 

[I Mad., 189 


SPECIAL OB SEOOEH 

nued, 

1. ORDERS SUBJECT TO APPEAL— 

Order refusing to set aeldo 
ex parte decree. — Civil Procedure Code {AH X 
of 1877), 88. 588, 622. — After a decree had boon 
made ex parte, the defendant applied to have it set 
aside. The Subordinate Judge refused the appUba* 
tion, but his order was reversed by the District Judge. 
Held that the order of the District Judge was final 
under section 588, and that no second appeal would 
lie : nor would the Court interfere under section 622 
of the Code. Attbinash Ohunbeb Mooeebjbb o. 
Mabtin . . . I, L. B., 8 Calc., 832 

15. Order of remand.— -Order 

finder s. 354, Civil Procedure Code, 1859 . — ^A special 
appeal did not lie from an order of remand under 
section 354, Civil Procedure Code. Collbotoe ON 
Agea 17 . Buuebta . . . 3 Agra, 368: 

[8. 0. Agra, P. B., Ed. 1874, 161 

14 . Order on inquiry in caae of 

obstruction in execution of decree.— Jfteee^ 
laneous appeal . — Civil Procedure Code, 1859, e. 
229. — Where an inquiry had been held under section 
229, Code of Civil Procedure, and a regular appeal lay 
to the High CouH under section 231, a miscellane- 
ous appeal could not be entertained. Gooeoo Doss 
Roy V. PuNCHANTTN Bose . . 9 W, B., 337 

Order refusing to admit 

appeal presented after time.- A special appeal 
will not lie against an order of the Judge refusing to 
admit a regular appeal presented after the expiration 
of the time provided for preferring appeals. Phool-» 
HAEEB V. Bisheshub Peeshad . 3 Agra, 301 

16. Case decided ex 

parte. — A special appeal does not lie from the order 
of a Judge declaring that sufficient cause has not 
been shown to his satisfaction for presenting after 
time an appeal from an ex parte judgment of a 
Deputy Collector. Roghoonath Singh v, Mohttn 
Lal Mittbb • . . , 7 W, B., 298 

Contra, Sndbeoopdben c. Hueonath Sein 

[8 W. B., 87 

17 . Order dismissing appeal as 

presented out of time. — Civil Procedure Code, 
1882, 8. 584. — Limitation Act, 1877, s. 4. — An order 
dismissing an appeal as being presented out of time 
under section 4 of the Limitation Act, 1877> is a 

decree passed in appeal*’ within the meaning of 
section 684 of the Civil Procedure Code, 1882. A 
second appeal will therefore lie from such order. 

Dass Dby V. Rahjoy Dey 

18. Befusal to restore appeal 

withdrawn. — No special appeal lies from the ordex 
of a Judge refusing an application to restore an 
appeal that had been withdrawn. MoDHOOHtrTTY 
Dbbia V. Dhvnput Singh . • 13 W* B., 167 

19 . , Order dismissing appeal 

on failure of appellant to deposit costs of 
notice .— XXIII of 1861, m. 6 etnd 6.^A 
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I, OBDSBS SUBJECT TO APffkh^eontinued. 

Order diemiesing appeal on failure of 
appellant to deposit costs of notice— 
continued, 

special appeal lay from an order passed tinder sections 
6 and 6 of Act XXIII of 1861 dismissing an appeal 
for non^service of notice in consequence of failure to 
deposit the cost of issuing the same. Dinobttkdhoo 
CH vrrsBAj V . Bbhabeb Lax Mooebbjbb 

[8 W.B., Mishas 

IKBITB CHUNDBB BABOO «. OOZBBB AXI KhAK 

[7 W. B., 888 

20, - — — Order re-admitting appeal 

dismissed for want of prosecution.— JPro^ 
oedure Code, 1859, s. 347 . — A special appeal lay from 
an order under section 347 of Act VXII of 1859 
re-admitting an appeal dismissed for want of prose- 
cution. Dinobukdhoo Chuttbeaj «. Behaeeb 
Lax Mooxbejbb . . 8 W. B.» Mis., 28 

Order rejecting application 
for re-admission of appeal dismissed for 
default of prosecution. — jProof of illegality of 
order •’^CveU Procedure Code, 1859, s, 847 . — A 
special appeal will lie from an order of a Judge re- 
jecting an application for the re-admission of an 
appeal ^smissed for default of prosecution, provided 
the order he shown to bo iUegah Haloo v. Atwaeo 

[7 W. B., 81 

22, Order rejecting application 

for re-admission of appeal dismissed for 
want of prosecution. — Civil Procedure Code, 
1859, 8, 847 . — A special appeal lay from an order 
rejecting an application, under the provisions of 
section B47 of Act Vlll of 1859, for the re-admission 
of an appeal dismissed for default of prosecution, if 
it appears that the Court below has not exercised the 
discretion which it possessed under the section. The 
lower Appellate Court, without inquiry, and with- 
out recording any reasons, summarily refused an 
application under section 847. The order of refusal 
was set aside in special appeal, and the application 
remanded for proper consideration and disposal. 
Laxx Sikch V , Zahueia . • 6 BT. W., 222 

28 , Order dismissing appeal 

fbr non-appearance of appellant.— Civil Pro- 
cedure Code, 1859, e. 346.^A special appeal lay to 
the High Court from an order passed under section 
846 of the Civil Procedure Code, dismissing the 
appellantis regular appeal for non-appearance of the 
appellant in person or by pleader. Devappa Setti 
V. Mamanar^ha BhaM, 3 Mad., 109, commented 
on. Chibbapba Chstti v. Nababaja Pixxai 

[6 Mad.,1 

24. Order reftiBlng to admit ap- 

peal dismissed for default.— ton for 
re-admiaeion . — No special appeal lay to the High 
Court from the order of a Judge refusing to re- 
admit an appeal dismissed for default by a Principal 
Sudder Ameen. The application for ro-admUsion 
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nued, 

1. OBDBBS SUBJECT TO APPEAL— coafinttsd. 

Order revising to admit appeal dis- 
missed for defSLTxLt— continued. 

should be made to the Priucipal Sudder Ameen. 

Kibto Pbbsab Dutt v. Cowib 

[W. B., 1864, 815 

26. Order affirming or revers- 

ing order confirming sale. — Civil Procedure 
Code, 1859, s. 257. — No special appeal lay from 
the decision affirming or reversing au order under 
section 257, Act YIll of 1859, confirming a sale. 
Jaoeson, J., dissented. Kooxdbbp Naeain Sino 
V. Luokhun Sino 

[B. L. B., Sup. VoL, 917 : 9 W. B., 218 

Abdoox Kttebbh V. OcHUK Lax 

[6 W. B., Mis., 119 

26. Order confirming sale com- 

plained of for irregularity. — Civil Procedure 
Code, 1859, s, 257. — A defendant complained, under 
section 257 of the Civil Procedure Code, of irregu- 
larity in conducting the sale of his lands taken in 
execution of a decree against him. The sale was 
confirmed by the Court of first instance, and the 
order was affirmed on appeal by the Civil Judge. 
Held that a special appeal to the High Court did 
not lie. Vabadha Kbddi v. Venkata Sttbea 
Eeddi 6 Mad., 218 

27. Order setting aside sale. — 

Order on regular appeal. — The High Court has no 
power to entertain a special appeal from an order 
passed in regular appeal by a Judge setting aside a 
sale in execution, and reversing the order of a Muu- 
sif confirming such a sale. Euchoonath Sin^h o. 
Toodby Singh .... SIV. W., 19 

28. Order overruling objections 

to confirmation of sale.— Procedure Code, 
1859, e. 257. — A judgment-debtor having preferred 
various objections to the Court of the SuWdinate 
Judge which was executing the decree against him, 
his objections were rejected, and the Court proceed- 
ed to sell the property attached in execution. The 
judgment-debtor thou preferred an appeal to the 
Ju^o against the order which threw out his objec- 
tions, but without expressly objecting to the confirm- 
ation of the sale. Held that the Judge was en- 
titled to deal with the case as au appeal against the 
sale which had taken place before the appeal was 
preferred, and no further appeal therefore lay to the 
High Court. Sonauonbb Dobsia v. Motbb Singh 

[14W.B.,885 

29. Order imposing fine for 

avoiding of summons to attend as witness, 
— Civil Procedure Code, 1859, s, BBS.^Witnese c*^- 
8conding.--Bight By the words of section 

865 of Act VIII of 1859, the Legislature must have 
intended to give the person aggrieved by any order 
of a Civil Court imposing a fine on him as a punish- 
ment for keeping out of the way in order to avoid 
service of summons to attend as a witness, the right 
of appeal to the High Court, whether the order was 
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mted, 

1, ORDERS SUBJECT TO APPEAli— 

Order imposing flue for avoiding of sum- 
. mons to attend as witness— 
strictly referable to section 160 of that Act or not. 
In bs Gajadhab Pbasad Nabayan Singh 

[1 B. L. B., A. C.. 187 

8. C. OlTJADHlTE PEBSHAD NABAIN SiNGH V* 
JuGDBO Nabain • . 10 W. B., 888 

80. Order passed by Appellate 

Court on appeal from order granting a re- 
view of judgment. — Civil Procedure Code (Act 
XIV of 1882), ss. 624, 626, 6;89.— No second appeal 
lies against an order passed under section 629 of the 
Civil Procedure Code. An application was^ made by 
a plaintiff for review of a judgement dismissing his 
suit as against all the defendants^ which application 
was granted. Against that order the defendants ap- 
pealed, and the lower Appellate Court confirmed the 
lower Court’s order, granting the review as against 
one of the defendants, but set it aside as against the 
other defendants. Held that no second appeal lay 
against such order. Than Singh v, Chfndun 
Singh . . • L B., 11 Calo., 296 

81 . Order on application for re- 

vival of Btlit,— LIU of 1860, e. 2, — Civil 
Procedure Code, 1859, e, 37S.— The Zillah Judge 
reversed a decree in the plaintiff’s favour on the 
ground that the suit was barred by the period of 
limitation prescribed by section 30 of ActX of 1859; 
subsequently to this decree Act LIII of 1860 came 
into operation, which by sections 1 and 80 provided 
that suits for causes of actions which had accrued 
before the 1st of August 1859, might be ihstitutod 
within two years from that day; and by section 2 
that suits or appeals dismissed on the ^ound that 
they had not been commenced within the period 
prescribed by the Act of 1869 might be revived. The 
Zillah Judge rejected an application under the Act 
of 1860 to revive the suit. Held that this was not 
an application for a “ review of judgment ” within 
section 378 of Act VIII of 1859, as to which the 
order of the Court was final ; but being for the revival 
of a suit under the provisions of the latter law, his 
order was the subject of an appeal. Bcngshbedhub 

t>. PUDDOLOOHUN ROY 

[Marslu, 88 ; W. B., F. B., U 
1 Ind. Jur., O. 8., 5 ; 1 Hay, 90 

82. Decree in rent suit under 

BIOO.— Bsny. Pent Act VIII of 1869, s, 102,—Beng, 
Tenancy Act, VIII of 1885, s. 5. — JEffect of repeal, 
— In a suit between landlord and tenant a decree 
was passed by the lower Appellate Court on the 
28th of July 1885. Under the provisions of the 
Act then in force — namely, Bengal Act VIII of 
1869, section 102— a second appeal to the High Court 
was prohibited. That Act was repealed by Act VIII 
of 1885, which came into force on the let of No- 
vember 1886, this latter Act allowing an appeal to 
the High Court in suits similar to the one in ques- 
tion. A second appeal to the High Court in that suit 
was filed on the 18th of November 1885. Held 
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nued, 

I. ORDERS SUBJECT TO 

Decree in rent suit under B100--'oeii^s- 

nued, 

that no appeal lay. Hubbobunbabi Dabi v.Bwcao* 
HABi Das Hanji . I. Xi. B., 18 Oalo., 86 

Order in suit entertained 

without jurisdiction. — Subsequent Aet passed 
giving jurisdiction. — Appeal brought after passing of 
such Act , — A suit had been dismissed by a lower Ap- 
pellate Court on the ground that the Court of first 
instance had no jurisdiction to entertain such suit. 
An Act was subsequently passed declaring that all 
suits which had been similarly entertained without 
jurisdiction should be deemed to have been duly pre- 
ferred. The plaintiff, after the passing of the Act, 
'filed a special appeal, in which he urged that the 
decision of the Court of first instance was no longer 
illegal, and that the suit should be heard by the 
lower Appellate Court on its merits. Held (per 
Tubnbb, j.) that, as at the time the lower Appellate 
Court gave the decision from which the special ap- 
peal was presented, the Act had not been passed, it 
must be held that its judgment was correct^ andlhat 
a new law, passed since the decision, could not make 
that decision wrong, which was, and still is, with 
reference to the law then in force, right, and that 
the appeal should be dismissed. Held (per Spaneib, 

J. ) that a special appeal would lie, the decision being 
contrary to a law in force at the time that the spe- 
cial appeal was instituted, which law the Court was 
bound to enforce. ’Buldeo v. Lhohmun 

[6Nr.W., 106 

84. Order in execution of a 

decree.— Under Act VIII of 1859 there was no 
special appeal from orders passed in execution of a 
decree. Anonymous . 1 Ind. Jur., O. 8., 60 

Anonymous . • 1 Ind. Jur., 0. 8 ., 68 

But there is now since the passing of Act XXIII 
of 1861. 

See Mahomed Hobsein v, Afzul Ally 
[K li. B., Sup. VoL, Ap., 1: Marsh., 296 
W. B., F. B., 88 : 2 Hay, 298 

Bagubai V. Nizmuddin . 6 Bom., A. C., 205 

1 ViBASAMY MUDALI V, MANOMMANY 

Venkata Balakeishna Chbtti v. Vijxaba« 
GUNADHA VaLAJI KbISHNA GoFALEB 

[4Ma43Ua2 

85 . Act XXiil of 

1861, ss.ll and U,--‘Act VIII of 1859, ss, 257, 289, 
and 872 , — A special appeal will lie from an order^ 
passed on appeal in relation to the execution of a 
decree. Mahomed Hobsein v. Afzul Alz 

fB. li. B., Sup. VoL, Ap., I : Marslu 298 
W. B., F. B., 88 : 2 Hay, 298 

86 . ' — Decree in suit 

on bond registered nnder s, 53, Aet fX of 1866 .— 
No second appeal lay to the High Court against an 
order passed on an application for execution of a 
decree made in a suit under section 58 of Act XX of 
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nuBd^ 

I. ORDERS SUBJECT TO APPEAL--^cm<tfi««(;. 

Order in execution of a decree— oon<i»« 0 ( 2 . 

1866. Whether an apjteal lay at all against 

such an order passed in proceedings taken in execn- 
tion of such a decree. Sai Bulloy Bhattaohabji 
e. Babvbaic Chattopadhya 

[I. li. B., 11 Oalo., 169 

87. Civil Procedure 

Code, 1877, e, 244, — Registration Act, 1866, e, 58 . — 
An application was made to a District Munsif on 
the 16th July 1877 to issue execution on a decree 
dated 6th November 1869, obtained on a bond regis* 
tered under section 68 of the Registration Act of 
1666. He made an order refusing execution, the 
decree being one passed, not in a regular suit, but 
in a summary suit, and governed by the period of 
limitation prescribed by article 166. schedule II, Act 
IX of 1871. On appeal the Subordinate Judge re- 
versed the order of the Munsif, holding that article 
167> schedule II of Act IX of 1871, applied. On 
application to the High .Court, — Seld that, as sec- 
tion 688 of Act X of 1877 provided that orders pass- 
ed in appeal from orders under section 244 should 
be final, no second appeal lay. Subya Fbababa 
Rau V. Vaisya Sannyasi Eazu 

[1. li. B.,lHadL,401 

2. RIGHT OF APPEAL. 

88. Appeal by, one defendant 

against another. — A special appeal cannot bo en- 
tertained by one defendant against another. Bakes- 
Stm Ghosb V. Azbbk Joabdab . 17 W. B., 373 

89 . Bight of parties not appeal- 

ing firom first Court’s decision,— Ground of ap- 
jpsa/.— Parties who did not appeal from the decision 
of the first Court cannot bring a special appeal 
against the decision of the lower Appellate Court on 
the ground that the decision of the first Court pre- 
judiced their rights. Boyeant Rak Sahoo v, 
Poobno CHxrin>BB Dass 

[W. B.P 1864. Act 2; 97 

40 , Bight of defendant not 

t^Ppe»riiLg as respondent on appeal.— A de- 
fendant who obtains a judgment in his favour in the 
Court of first instance, and who, on appeal by the 
plaintiff, does not appear at the hearing of the ap- 
peal or present a petition for a re-hearing, may, under 
Act X of 1877* present a second appeal against the 
decree of the lower Appellate Court. Ex pabtb 
Modalatha . I, L. B., 2 Mad.» 75 

41 , - Party dissatisfied with find- 
ings in judgment.— Procedure Code (Act X 
of 1877), ss, 540 and 584 , — An appellant, who has 
obtained a decree setting aside the decision of the 
Court of first instance, is not entitled to a further 
appeal to the High Court, on the ground that he is 
dlmtisfied with some of the findings recorded in the 
judgment of the lower Appellate Court, an ap|^ 
from on appellate decree under secUon 684 being 
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nued, 

2. RIGHT OF APPEAL— oosliuued. 

Party dissatisfied with findings in Judg- 
ment— ( 
strictly restricted to matters contained in the decree 
alone. Koylabh Chundbb KoObabi v, Rak Lau^ 

Nao . • . . 1. Ii. B., 6 Calc., 206 


3. SMALL CAUSE COURT SUITS. 

(a) Genbbal Casbs. 

42 , Cases in which appeal la 

taken away.— Act XXIU of 1861, s. 27,—Ciml 
Procedure Code, 1859, s. 387, — Section 27, Act XXIII 
of 1861, took away special appeal in all those cases 
that were expressly alluded to therein, thus over- 
riding section 387, Act VIII of 1859. The provision 
applied in execution of decree, as well as in suits 
themselves, and to suits and proceedings in execution 
commenced before 1861, or even before 1859. Ram 
Jadub Chatiebjbb V, Rash Monbb Dossbb 

[8 W. B., 821 

Mobabuxoonissa BsauK v, Ozbbb Jekadab 

[8 W. B., 107 

SOOBJO COOKAB StTBHA ROY 0. EbISHTO COOKAB 
Chowdhby 

[12 B. Ii. B., 224: 14 W. B., P. B., 80 

43 , Order in execution of de- 

cree. — Suit brought before Act XLII of 1860, — No 
special appeal lay from a regular appeal from an 
order miide in execution of a decree passed in a suit 
of a nature cognisable by a Small Cause Court, 
though the suit was instituted before the passing of 
Act XLII of 1860. Goba Chawb Missbb v, Boy- 

KANTO N ABATE SiNGH 

[12 B. Xi. B., P. B., 261 : 20 W. B., 421 

Bhichvx Siegh V. Nagebhab Nath 

[I. I*. K., 2 AH., 112 

44, Act XXIII of 

1861, B, 27, •^Execution proceedings arising out of 
decision in regular appeal, — Section 27, Act XXIII 
of 1861, barred a special appeal in execution proceed- 
ings arising out of decisions passed on regular appeal 
in suits of a nature cognisHblo by Courts of Small 
Causes. Aeuei) Chuebbb Roy v. Sibhy Gopab 
Missbb • . • . .8 TV. B., 112 

Dbbbb Pbbshad Singh v, Dblawab Ali 

[12 W. B., 88 

45 , . — - Case wrongly decided to be 

not oognijsable by Civil Court— XXJII 
of 1861, s. 27.— Section 27, Act XXIII of 1861, 
which barred a special appeal in suits below R500, as 
being of a nature cognisable by a Small Cause Court, 
did not apply to a case in which the lower Appel- 
late Court had wrongly decided that the case was not 
cognisable by any Civil Coart. Ghbbbbooi^iah v. 
SybbooiiLAh , . , . 7W.B.,41 
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SPSClAli OB SECOND APPEAD-oouft- 

8. SMALL CAUSE COURT SUITS— con<i«iwA 
(a) GenbeA-L Cases— 

450. Suit instituted in ordinary 

Civil Court though cognisable by Small 
Cause Court. — Civil Procedure Code, 1877, »• 
686, — Questions incidentally arising, — Section 686 
of the Code of Civil' Procedure precludes a second ap- 
peal in a suit for damages under H500, although the 
suit has been instituted in the District MunsiPs 
Court and not in a Court of Small Causes, and al- 
though a question of title has been raised by the de- 
fendant and decided. Per Mttttusami Ayyab, J. 

— The question what is a suit of the nature cognis- 
able in Courts of Small Causes within the meaning 
of section 586 of the Civil Procedure Code has refer- 
ence to the mode of adjudication and not to the 
forum, and the fact that the suit is instituted in the 
District Munsif’s Court and not in a Court of sum- 
mary jurisdiction makes no difference for the pur 
poses of that section. If the matter adjudicated on 
in a suit is only incidentally in issue or cognisable, 
the adjudication is final whether by a Court of con- 
current or limited jurisdiction only for the purpose 
and object of tliat suit. Makapfa Mubali v, 
MoCaethy • . . I. 1j. B., 3 Mad.> 192 

47. - - Civil Procedure 

Code, 1882, s. 586. — Where a suit, though one cog- 
nisable by a Small Cause Court, was instituted and 
dealt with in the ordinary Civil Courts, it was con- 
tended that a second appeal would lie. Meld that 
no second appeal would lie. A small cause is such 
wherever it is instituted, and the nature of the cause 
not being variable in any way according to the Court 
in which it is brought, the circumstance that it ling 
been instituted in an ordinary Civil Court and dealt 
with there, would not for that reason admit of a se- 
cond. appeal which in such a case is expressly exclu- 
ded by section 586 of the Code of Civil Procedure 
(Act XIV of 1882). Kalian Dayal v. Kalian 
Naebb .... I. li. B., 9 Bom., 259 

(6 ) Account. 

4S, Suit for balance of account. 

•^Act X.X11I of 1861, s. 27. — Suit in Civil Court in 
local jurisdiction of Small Cause -Where a 

suit for a balance due on account of rents collected 
from the plaiutiff^s zemindaris by the defendant's 
father acting as agent of the plaintiffs for an 
amount under|il500 was entertained by the Civil Court 
within the local jurisdiction of a Small Cause Court, 
a special appeal lay to the High Court, — section 27 
of Act XXIII of 1861 only applying to a suit which 
is properly brought in a Civil Court, because there is 
no Small Cause Court having jurisdiction to try 
it. Dyebukeb Nundun Sen v, Mubpbb Mutty 
Goopta . I. li. B., I Calc., 128 : 24 W. B., 478 

49. ; Suit against agent for ac- [ 

-^Suitfor account, or in default,for damages. 
— Plaintiff, a talookdar, sued her late hubsand's agent 
for the delivery up of certain account papers and 
doenmehts, f or an account of his agency, and in 
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nued. 

3. SMALL CAUSE COURT SUITS— 

( h ) Account— coaftaasrf. 

Suit against agent for account — continued. 
default of account, for R500 as damages , — Meld that 
the suit was of a nature cognisable by a Small Cause 
Court, and that consequently no special appeal would 
lie. Hueei Nabain Roy Chowbhey ». .Joy Duboa 


Dassi 

• 

. 2C.I..B.,17 



(c) Awabb. 

50. - 


Decision on 


of cognisable natxire and value. — When the subject- 
mntter of an award is as to its nature and value cog- 
nisable by a Court of Small Causes, no special appeal 
will lie to the High Court against the decree of an 
ordinary Civil Court in respect of such Award. Banu 
{ V. Nabayan Sahu 

[4 B. li. B., Ap., 82 : 18 W. B., 288 

51 . Suit on Award.-— Award deah 

ing with matters not within cognisance of Small 
Cause Court— Act XXIII of 1861, s. 27.— G. and 
JR. referred to arbitration disputes between them re- 
garding the partition of their paternal estate. The 
award found that a sum of 11338 was due by G, to JB. 
and contained other provisions which could not he 
dealt with by a suit in a Small Cause Court,— ire2<f 
that a suit to recover the money due under the award 
could not bo brought in the Small Cause Court and 
that section 97, Act XXIII of 1861, therefore did not 
bar a special appeal. Gaubi Sahai v. Bah Sahai 

[7N.W.,167 

(d) CONTBACT. 

52. Suit to recover collections 

from co-sharer. — Agreement to pay share to other 
co-sharers. — A suit by a co-sharer to recover from the 
defendant collections which are in his charge and 
which he is under agreement to pay to the other 
co-sharors is a suit for due under a contract, and if less 
than R500 is cognisable by a Small Cause Court. 
Ali Ahmbb V. OoBHBAJ Ram , 10 W. B., 79 

53 . Suit against agent for 

money.— received for plaintiff. — Act XXIII 
of 1861, s. 27. — In a suit to recover the balance, un- 
accounted for, of the plaintiff's money in the hands of 
the defendant, who had been employed as a law agent 
on a salary to conduct and look after the plaintiff's 
law suits and to receive and disburse moneys connect- 
ed with such suits, it was held that the case might 
he brought under the terms ** claim for money due 
under a contract " in Act XI of 1865, section 6, and 
that therefore under Act XXIII of 1861, section 27, 
a special appeal would not lie. JooauL Kishobb 
Roy o. RuaHOO Nath Seal . .20 W. B., 4 

54 . Suit on implied oontraot— 

Suit against co-sharers for share of rent.—CivU 
Procedure Code, 1877, s. 586.— A. was the proprietor 
of 9 annas of a mouzah, B, and his family of 1 
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a SMALL CAUSE COURT SVltS^continued. 
(d) CoiTTBAOT — conivnued. 

Suit on implied QoutrSLet^continued, 

anna, and C, and others of the remaining 6 annas. 
B. and his family having occupied and enjoyed, to 
the exclusion of their co-shareholders, 54 bighas 
of the mouzah, failed to pay any rent in respect 
of such occupation. A. instituted a suit against 
them (making C. and the other holders of the six 
annas share defendants to the suit) to recover the 
sum of H.412-B as the sum justly due to him after 
making all proper deductions, including as well the 
share of the rent of the 64 bighas to which the 
6 annas shareholders were entitled, as also the 
share which JB. and his family were entitled to retain 
as proprietors of a 1-anna share. Held that the 
facts showed an implied contract on the part of 
and his 1'ainily to pay to their co-shareholders 
whatever, ui>on taking an account, should appear to 
he due to them ; and that, inasmuch as the total 
amount sought to bo recovered in the suit by A, did 
not exceed 11500, the suit was one which might 
have hemi brought in a Small Cause Court, and 
therefore the plaintiff had no right of second appeal 
to the High Court under section 58G of the Code of 
Civil Procedure. Asman Sinoh v. DoonaA lloT 
[1. L. B.» 6 Calo.. 284 : 7 C. Ii. B,, 94 

(e) CONTRIBUTIOir. 

55 . Suit for contribution for 

revenue paid to save estate.— A claim for 
money below 11500 paid as revenue by one partner 
in an estate on account of another, in order to save 
the whole estate from sale, arises under an implied 
contract between them, and therefore is coguisahlo 
by a .Small Cause Court. No special appeal lay 
in such a case under section 27, Act XXIll of 1861. 
Kam Moxby Dobsia c, Pbarbb Mohun Mozoom- 

eW.IL, 326 

(/) CerSTOMABY Paymknt. 

66. Suit by zemindar against 

putnidar for dak expenses. — ActXXIlIoflSSl, 
s. 27 . — A case in which a zemindar sues a putiudar 
for d4k expenses, according to his putni jumma, is 
of a nature cognisable by a Court of Small Causes ; 
and as such, by section 27> Act XXlll of 1861, 
no special appeal will lie. Dabbaj Mahtab Chttnu 
Bahadoob «. Kabha Binobb Chowbhby 

[8 W. E., 617 

Ebssutb V , Tbiloobitn Chattbbjbb 

C8W.B.,618 

isf) UAUAaES. 

57. Suit for damages.—. 

to moveable or immoveable property . — No special 
ill a »uit for damages below H500, 
whether the damages arc on account of moveable 
or immoveable property, Bebskitok Lalb Mahtoov 
n. Kmra LaxiL Mahxook • . 11 W. B„ 369 


8FEOIAI1 OB SBOOND AFFEAZi'^eos^t^ 

nued, 

8. SMALL CAUSE COURT 

(g) DAMAesB— coa^iatfsd. 

53 . Suit wber© claim for dam- 

ages exceeds B600, but decree is given for 
less than R600. — Act XXIII of 1861, s. 27. — 
Where the damages claimed in a suit exceeded R500, 
and the Court gave the plaintiff less than H500 
damages, — Held that the right of appeal was not taken 
away by Act XXIII of 1851, section 27. Nbelmobbb 
S iBOH Deo «. Gobbon, Stcjaet, & Co. 

[1 Ind. Jur., N. 8 ., 366 ; 6 W. B., 162 

59 . Suit for damages for illegal 

arrest. — Proceedings in execution of decree against 
surety. — A decree-holder having taken out execution, 
the judgment-debtor paid a sum of money in satis- 
faction of the dc^crec, and got a surety to execute a 
security -bond 011 his behalf. The decree-holder there- 
upon took out proceedings under section 204, Act 
VIII of 1859, had the surety arrested, and realised 
from him the amount due under the decree. The 
surety then brought an action to recover damages for 
illegal arrest, the sum claimed not exceeding R500. 
Held that the suit was cognisable by a Small Cause 
Court, and that under section 27, Act XXIII of 1861, 
no appeal would lie. Toolsee Ram v. Niinp Ki- 
SHOEB Lall . • . — 

30. Suit for damages for assault. 

'^Absence of pecuniary injury. — No suit for dam- 
ages occasioned by personal injury will lie in the Small 
Cause Courts, unless actual pecuniary loss has result- 
ed from such injury to the plaintiff. When there is 
no such pecuniary loss, the suit for damages will lie 
in the ordinary Civil Courts, and a special appeal 
will lie to the High Court, 'although the damages 
claimed are below R500. Ali Btjksh v. Samibub- 
BiN 4 B. Ij. B., a. C., 31 : 12 W. B., 477 

Raj Chunbeb Chuckkebittty v. Punchanun 
S uBMAH Chowbhby . . .4 W. B., 7 

31 . Suit for money paid by un- 

Buceesaftil claimant to attached property. — 
Civil Procedure Code, 185i^, s. 246 . — A suit for 
money paid by an unsuccessful claimant, under sec- 
tion 246, Act VI 11 of 1859, in order to save from sale 
his share of an estate which had been attached in 
excoutiou of a decree, is in reality a suit for damages 
and (the value being below R500) is in the nature 
of a Small Cause Court suit in which no specif 
appeal will lie. Poobscttttm Chunbeb v. Goub 
SooNBEE Panbby . , 18 W, B., 283 

32. Suit to recover money at- 

tached. — Removal of attachment on wrongful 
objection to attachment of property. — C., a decree- 
holder, alleging that K., a lumbardar of a village, 
had objected to the attachment in his hands of money 
due as profits to the judgment-debtor, a co-sharer, 
on the ground that he had paid such money to the 
judgment-debtor before the attachment, by reason 
where of the attachment had been removed ; and 
that such objection was dishonest and wrongful, in- 
asmuch as such money was still in K.'s hands, sued 
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nued, 

8. SMALL CAUSE COURT SUITS-cofi#t»M«rf. 

(ff) DAUXQES-^continued, 

Suit to recover money att&dhed^eontinued. 

JSl. for the amount of such money and the costs of 
the attachment proceedings. Seld that the suit 
was one for damages, and, the amount claimed not 
exceeding R500, one of the nature cognisable in a 
Court of Small Causes, and consequently a second 
appeal in the suit would not lie. KaIiIAK Siugh 
n. CnvNVi Lal . , I. D. B., 6 All., 10 

08, Suit for money lent to re- 

deem mortgage. — Suit for damages as on hreach 
of contract. — Act XXIII of 1861, s. 27. — Defendant 
borrowed a sum of money below R.500 from the 
plaintiff, with a view to redeem a mortgage on con- 
dition that, after redemption, he would sell the pro- 
perty to the plaintiff. He did not, however, redeem 
the property. J3[eld that plaintiff's suit to recover 
his due^ was one for damages as upon a breach of 
contract in which, under section 27, Act XXIII of 
1861, no special appeal would lie. Khulibkl Ma- 
homed V. Fdbzam Ally . 12 W. B,, 269 

04, Suit for damages for breacL 

of contract controlling terms of decree.— No 
special appeal lies in a suit for damages for breach 
of a private arrangement by which the parties agreti 
to control the terms of a decree, when the amount 
is within the jurisdiction of the Small Cause Court. 
Chukdy Peesad Doss v. Kasseenath Doss 

[W. B., 1864, 846 

05. Suit for damages to crops 

by inundation. — Omission to cut bund. — ActXLIl 
of 1860, 8. 3 . — Under section 3, Act XLTI of 1860, a 
suit for damages of any kind below R500 (e.g., a 
suit for damages for not cutting through a bund 
whereby plaintiff's crops were destroyed in conse- 
quence of accumulation of water) was cognisable by a 
Small Cause Court ; and, consequently, under section 
27, Act XXIII of 1861, no special appeal lay in 
such a case. Gopebnath Paul v. Geobob 

[6 W. B., 7 

00, — — Suit for damages for inade- 
quate sale of decree.— -4c# XXIII of 1861, s. 27. 
— No special appeal lay under section 27, Act XXIII 
of 1861, for damages for inadequate sale of a decree. 
Kbistomoneb Thaboob V. Bishambhitb Doss 

[6 W. B., 215 

07. Suit for defamation of cha- 

racter. — Absence of pecuniary injury. — Suits for 
defamation of character, where there has not been 
any actual pecuniary loss, were not, under clause 8, 
section 6, Act XI of 1865, cognisable by the Small 
Canse Courts, and therefore in such a suit a special 
appeal would lie under Act XXIII of 1861,'section 27. 
Bhaibab Chandea Chuokeebutty f>. Mahendea 
Chandba Chuck brbutty 

[4 B. I,. B., Ap., 69: 13 W. B., 118 

00 . Absence of pecu- 

niary dajaaye.—Qtfcere,— Before a suit can lie in a 

IV 
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nued, 

8. SMALL CAUSE COURT SUITS— 

(g) Damages — continued. 

Suit for defamation of character — coa#i- 

nued, 

case of defamation of character, is it necessary to 
presame that actual pecuniary damage has resulted P 
Dhitemo Dobs Koondoo v. Koylabh Kamxkeh 
Dossia 12 W. B., 872 

09. Suit for malicious proseou- 

tion. — Absence of pecuniary damage. — The defend- 
ant laid a charge of assault against the plaintiff 
before the Magistrate, and the charge was heard and 
dismissed. The plaintiff then brought a suit for da- 
mages occasioned to his reputation by the false and 
malicious charge, laying the damages at R150 ; but 
no actual pocuniai-y loss in consequence of the charge 
was alleged. Held that it was not a suit cognisahlo 
by the Small Cause Court, and therefore a special 
appeal would lie. Peankrishna Banbejbb v. Na- 
DIAE Chand Chatteejbb 

[4 B. Ii. B., A. C., 86, note : 10 W. B., U6 

70. " — Injury to repU’- 

tation. — The defendant charged the plaintiff with 
plotting to murder him, and the case came hofore the 
Magistrate and was dismissed. The plaintiff then 
8U(5d in the Munsif's Court for damages on account 
of the injury “ to his reputation and jiain of body and 
mind" caused by the malicious prosecution, and laid 
the damages at RIOO. A special ap])eal to the High 
Court was dismissed on the ground that it was a suit 
cognisable by a Small Ca\iso Court. Nadiab Chahd 
Roy V. Baikant Nath Missbe 

[4 B. iU B., A. C., 88, note 

71. Suit for damages for loss of 

reputation and business. — A suit for damages 
not exceeding 11500 on account partly for injury to 
reputation and partly for loss in business and pro- 
fessional position, was held to come within the pro- 
visions of section 6, Act XI of 1865. and was not 
open to special appeal. Beojo Soondite Bhadoorbb 
V. Eshan Chuhdee Roy . . 16 W. B., 179 

72. Suit for money paid as rent 

to save estate from sale.— payment 
where rent had been already paid. — Act XXIII of 
1361, s. 27.-- Act XI of 1865, s. 6.— Act X of 1869, 
s. 23, cl. 2. — The plaintiff, the holder of a putrii talook, 
by an arrangement with the defendants, his zemin- 
dars, paid the Government revenue and the road-cess 
tax for the year 1874, and then tendered the balance 
of the rent for that year to the defendants, hut they 
refused to accept it ; and he, therefore, deposited it 
in the Munsif's Court in accordance with section 46 
of Bengal Act VI II of 1869. One of the defendants 
then took proceedings under Bengal Regulation VIII 
of 1819 to recover his share of the rent, and notwith- 
standing the protest of the plaintiff that the rent had 
l)ocn already paid, obtained an order for the sale of 
the tenure ; and to prevent the sale the plaintiff had 
to pay the sum clairacMl for rent. In a suit brought 
to recover that amount with Interest,— JETcId, it was a 

8 x« 
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8. SMALL CAUSE COURT SVlTS-^continued. 

(ff) VAUAdES-^^conUnued^ 

Suit for money paid aa rent to save es- 
tate from B&le -’-continued. 

suit cognisable by a Court of Small Causes under 
section 6 of Act XI of 18G6, and therefore a special 
appeal was barred by section 27, Act XXIII of 1861. 
It was not a suit for damages on account of illegal 
ejuiction of rent ** within the meaning of clause 2, 
section 28 of Act X of 1859. Kbibhka K.ishob£ 
Shaba v, Bibbshxtb Mozoomdab 

[I. li. B., 4 Calc., 696 : 8 C. Ii. B., 177 

78. - Suit for payments made on 

account of rent. — Mefusal to allow for such pay^- 
menu in rent account. — A suit to recover certain 
cash, and the value of certain grain which the de> 
fondants had persuaded the plaintiff to pay them, 
engaging that the lumbardar would allow the same 
in his account (as part payment of rent) but which 
the lumbardar refused to do, is practically a suit for 
damages, and the amount in question being cogni- 
sable by a Small Cause Court, no special appeal can 
be entertained. Yaooob Ali «. Koobb 8ikoh 

[2 N. W., Ill 

74 . Suit to recover a share of 

mallkana.<~.4c^ XXIII of 186 U 27.— K suit to 
recover a share of lualikaiui, which the defendant 
had realised from the Collector, is a suit for recovery 
of a sum of money which has been taken away by 
the defendants to the damage of the plaintiff, and is 
therefore cognisable by the Small Cause Court ; and 
under section 27, Act XXIII of 1801, no siKjcial 
app(!al lies from a judgment passed in appeal in 
such a suit. Labhaiti Dbbia v. Mahommbp 

. . . 8 B. L. B., Ap., 98 

8. C. Rasmokbh Vsbia v. Mahohbd Habez- 
OOLLAH . • . « 12 W. B., 29 

( h ) Debts. 

75 . Suit for division of debt 

due to estate of deceased. — Held that a suit 
for division of debts due to the deceased's estate (the 
sum being ascertained) was cognisable by a Small 
Cause Court, and no special appeal lay to the High 
Court. OoPEXTA V. Gotal , , 2 Agra, 284 


(t) Dbolabatobt Dbobbb. 

78 , — — Suit to have proi^rty made 

over to plaintiff on an adjusted account.— 
Where, on an adjusted account between two parties, 
one claims from the other some money and some 
grain which are shown to be due to him and asks in 
effect that they may be made over p) him, the suit is 
not a suit for a declaratory decree, and a special ap> 
peal does not lie in such a suit to the High Court 
under section 27, Act XXIII of 1861. Buppeo 
Kax Spbvh Lall . 26 W, B., 284 


SPECIAL OB SECOETD APPEAL— 

nued. 

8. SMALL CAUSE COURT SUITS— 

(j) Dbcbee. 

. 77 . Decree for land under a 

' compromise in a suit cognisable by a Small 
Cause Court. — Act XXIII of 186 U s. 27. — In a 
suit for recovery of a sum of money below B500, the 
parties entered into a compromise, whereby the 
defendant made over a certain piece of land in lieu of 
the money claimed, and a decree was passed accord- 
ingly. In execution of the decree, disputes arose 
between the parties. Upon special appeal by the 
judgment-debtor to the High Court , — HelU that, 
under section 27, Act XXIII of 1861, no special 
appeal lay to the High Court. Talan Bibi c. Tbnu 
Bibi . 6 B. L. B., Ap., 82 : 16 W. B., 66 

(1) Maintenance. 

78. Suit by widow for main- 

tenance.~^c^ XXIII of 1861, s. 27.— A Hindu 
wddow who had been supported by her f.ither-in-law 
after his death sued his eldest son for maiiiteuanae 
and obtained a decree for R150, ueftwithstanding the 
defendant’s objection that, being one of three bro- 
thers who inherited their father’s estate, he was not 
solely liable for the maintenance claimed. Held 
that as this was a Small Cause Court suit an appeal 
did not lie. Ramchandea Dikbhit v. Savitbibai 

[4 Bom., A. 0„ 73 

JUDAL KOM RaNCHHOD MuLJI V. HlEA MULJI 

[4 Bom., A. C„ 76 

(0 Mesne Peofits. 

79 . - — Suit for mesne profits.— 

Act XXIII of 1861, s. 27. — Suit under R600 . — A 
suit for the recovery of mesne profits (not amount- 
ing to R500) is cognisable by a Court of Small 
Causes. A special appeal therefore does not lie in 
such a suit. Eakaji Sakharam v. Govind 
Ganesh .... 8 Bom., A. C., 96 

80. Act XI of 1865, 

8. 6. — Act XXIII of 1861,8. 27 . — In a suit brought 
in the Sadder Ameen’s Court for R133 for mesne 
profits, it was objected on special appeal that, under 
section 27, Act XXIII of 1861, no special . appeal 
would lie, the suit being cognisable by the Small 
Cause Court. Held^ it being merely a suit for mesne 
profits and no question of right or title arising in 
it, it was a suit for damages within stiction 6, Act 
XI of 1805, and therefore cognisable by the Small 
Cause Court. R-am Pstaei Dbbi u. Dinanath 
Moohbbjbb 

[2 B.L. B., S. E., 18: 10 W. B., 875 

(m) Money. 

81 . — Suit for money had and 

reoeived‘for the plaintiflPs use. — C., a mort- 
gagee, the mortgage having been foreclosed, sued 
D., the mortgagor, for possession of the mortgaged 
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nued^ 

8. SMALL CAUSE COUllT SmTS-^ontinued. 
{m) MoifEY---continued. 

Suit for money had and received for the 
plaintiff’s use — continued, 

property and obtained a decree for possession thereof. 
Ho subsequently agreed with D. to surrender tho 
mortgaged property to him, if he deposited the mort- 
gage-money in Court by a s])ecified day. D. borrow- 
ed the money for this purpose by means of a condi- 
tional sale of the property to X., and deposited it in 
Court, The deposit was made after the specified 
day and consequently C. took possession of tho pro- 
perty. The money deposited by D, remained in 
deposit* and while there C. caused it to be attached 
in execution of a money-decree he held agRinst X., 
and it was paid to him. X. thereupon sued C, in 
the Munsif’s Court to recover such money, which 
amounted to K350. Meld that the suit nnist be re- 
garded as oJie for money had and received by the 
defendant for the use of the plaintiff, and was there- 
fore one cognisable in a Court of Small Causes, 
Laouman Pkasad V. Chuammi Lal 

[1. L. E., 4 AIL, e 

Collector op Cawnpobk v, Kedari 

[I. li, B., 4 All., 19 

82. Suit to recover purchase- 

money.— XXIir of mi, 9. 27,— Held that 
the suit to recover R200 paid in respect of the pur- 
chase of laud which was not completed, was a suit of 
the description cognisable by tho Small Cause Court, 
and a special appeal would not lie. Khoob Chtjnd 
V. Hazaubb Lall . . .1 Agra., 275 

88. Suit for money paid ns ex- 

cess of rent.— In a suit for recovery of a sum of 
money less than R500, as money paid in excess of 
rent due , — Meld that the suit being cognisable by 
the Court of Small Causes under section 6, Act XI 
of 1865, no special appeal lay to the High Court. 
Sib Sahata Sukul v. Bieoiiandra .Ttibaeaj 

[2 B. li. B., A. C., 172 

S. C. SniB Sxjhate Sookool «. Brer Chunder 
JOOBEAJ . . .11 W. B., 80 

84 . Suit for money illegally 

levied on land.— X of 1876, s. 15.^ Civil 
Procedure Code, 1876, s, 586 , — The plaintiff sued to 
recover from the defendant R71-3-3, alleging that 
the defendant had illegally levied the money on the 
plaintiff’s land on account of enhanced summary 
settlement and local-fund cess. The defendant being 
a minor was represented by the Collector as his 
administrator. The Assistant Judge who tried tho 
suit awarded the plaintiff’s claim. The District 
Judge, on appeal, reduced the amount of the plain- 
tiff’s claim to il3S-4-9, but upheld the decree of the 
first Court in other respects. The defendant there- 
upon filed a second appeal in the High Court, Me/d 
that under the Civil Procedure Code (Act X of 1877) 
section 586, no second appeal lay, as the suit was 
one cognisable by a Small Cause Court. Act X of 
1876, section 15, removes suits to which the Collector 


SPECIAL OB SECOND 

nued, 

3. SMALL CAUSE COURT SUITS-~caii<»««erf. 
(w) Monet— 

Suit for money illegally levied on land 

— continued, 

is a party from the jurisdiction of the Small Cause 
Court ; but tho nature of the suit remains unaltered. 
Mijsa Mita Saebb V , Gulam Husein 

[I. L. B., 7 Bom., 100 

85. Suit by lessee for refund of 

revenue, — Contract to refund excess. — In a suit 
by a lessee upon a contract for a refund of excess 
revenue remitted by Government, a special appeal is 
not admissible if the amount claimed be under £1500. 
White v, Tripoba Sunkue Mookkbjeb 

[ W, B., 1804, 297 

86. Suit to recover money paid 

in excess of share of profits of land.— A suit 
to recover from tho defendant ii285, paid to him in 
excess of his share of the profits of certain lands, is 
cognisable in the Small Cause Court, and consequent- 
ly no special appeal will lie in such a case under sec- 
tion 27, Act XXIII of 1861, JorNAEAiN Manjks 
V, Mui>i>ooaooi>i7N Goeait . • 2 W. B.» 184 

87. Suit for recovery of money 

stolen from Court.— against OovarnmenL — 
A sum of money was stolen from the Judge’s Court 
of Tippera while A, was the Nazir. A, paid tho 
amount to Government, and died, leaving B. his heir. 
B. sued Government for recovery of the amount paid 
by A., on the ground that as there was no negligence 
of A., and as the amount was under the custody of 
the guards of Government at the time of the theft, 
A. was not responsible for tho loss thereof. Held, 
the suit w'as cognisable by a Small Crtnso Court, and 
therefore, under section 27, Act XXI 11 of 1861, no 
special appeal lay to the High Court. Colleotob 
OF Tippera v, Mafizunnissa Bibbb 

[4 B. L. B., Ap., 46 

(ft) MOBTaAOE. 

88. Suit to recover debt charged 

on immoveable property,— Act XXIII of 1861, 
e, 27 , — A suit brought to enforce a debt or demand 
not exceeding R500 which is secured upon, and must 
in law be primarily satisfied out of immoveable pro- 
perty, is not a suit of a nature cognisable in Courts 
of Small Causes under section 27 of Act XXIII of 
1861, so as to exclude a right to special appeal. This 
is so though the plaint on the face of it seeks re- 
covery in the alternative, either from the mortgagor 
personally, or from the mortgaged property. Atica- 
BAH Ballal Kagji V, Sapashiv Bari Mahajavi 

[2 Bom., 1 

(o) Moveable Pbopertt. 

89. Suit for price of personal 

property sold.— hy oo-»harer.—K suit lies in 
a Small Cause Court by a co-sharer to recover the 
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nmd, 

8. SMALL CAUSE COURT SUITS-^c<wi<t»tttfid. 

(o) Moteablb VnovwHY-^oonUnued, 

Suit for price of personal property sold 

-^continued, 

price of a share of personal property alienated by 
another co>sharer. Kadhanath Shaha o.Kamee- 
N£B SOOEDEBEB DOSBEB . . 2 W. 37 

0 (X Suit for materials of Rut, 

or their value.— XXIII of 1861, s. 27.— A 
suit for the materials of a hut in which the plaintiff 
sought for a decree to break up and remove them, or 
too Dt^n their vaUie (R29), was hold to be a case cog* 
nisablebya Small Cause Court under Act XI of 1865, 
section 6, and therefore no special appeal would lie. 
Kabhee Ohvndeu Dutt v, Judookatu CarrosEB- 
EtJUTE 10 W, B., 29 

91 . Suit to recover possession 

of share of a boat. — Act XXIII of 1861, s. 27 . — 
A suit to recovtir possession of a sliarc of a boat by 
establishment of the plaintiffs’ right, is a suit for 
personal property within the meaning of Act XI of 
1865, section 6, and therefore no special appeal lies 
in such a case under Act XXIII of 1861, section 27. 
Mahomed Azim Bhootah o. Mahomed Sombb 

[21 W. B., 418 

92 . Suit for the value of trees 

and fish. — Trees destroyed by defendant.— A suit 
to recover the value of a tree destroyed by the 
defendants and for the value of fish taken from the 
plaintiffs’ tank (the claim being under R500) is a suit 
cognisable by a Small Cause Court and no special 
appeal lies to the High Court. Sujjad Ali v. Bhola- 
BAM . . . • • . 6 N. W., 24 

99 . Suit for recovery of value 

of fruit from trees. — Whore a suit was brought 
for the recovery of the value of the fruit of certain 
mango trees alleged to have been misappropriatcHi by 
the defendants, — Meld that, as tlie suit was of the 
nature of a suit cognisable by Courts of Small Causes, 
a special appeal would not lie. Shama^stui^d v." 
XOOMAB 

[8 Agra, 290 : S. C. Agra, F. S., Ed. 1874^ 188 

94 — Suit for value of 8Ugar*milL 

— ^A stone sugar^miU is moveable property, and a suit 
for tbe value of it, if under H500, will lie in the 
Small Cause Court. No special appeal lies therefore 
in suoh a suit. Hdbmukoal 8ikqh v. Athul Singh 

[4 W. W., 16 

95 . Suit by widow to recover 

personal property or its value taken from 
Act XXIII of 1861, s. 27.— The widow 
and hmress of a deceased person sued the defendants 
to recover personal property, valued at 11200, said to 
have been taken by them from deceased in bis life- 
time. Meld that a special appeal was barred by 
section 27, Act XXIII of 1861. Kapahx Bewa v. 
KasSBAM Kdoh 

[2 B. D. E., Ap., 28 : 11 W. R„ 98 


SPECIAL OB SECOND APPEAL-cos^’. 

nued. 

3 . SMALL CAUSE COURT SVITS -eoniinued. 

(?) 

90 . Suit for arrears of rent— Act 

XXIII of 1861, 8. 27 . — In suits for arrears of rents 
of land, when the claim is under R500, a special 
appeal lies to the High Court, such claims not being 
generally cognisable by Courts of Small Causes. 
Ramohandba Kaghunath 17. Abaji bin Rastya 
[6 Bom., A. C., 12 

97. Mom. Meg. XVII 

of 1827, 8. 31, cl. 3.— Act XXIII of 1861, s. 27.— 
The expression “or former year” in Regulation 
XVll of 1827, section 31, clause 3, did not mean 
the year immediately preceding the current year, 
but any previous year, and a suit for rent could 
have been brought before a revenue officer, when 
Act XI of 1865 was passed, and not before tbe Small 
Cause Courts constituted by that Act. A special 
appeal lay in a suit of this nature. Kbishnabay 
Ramchandba 17. Manaji bin Sayaji 

[11 Bom., 108 

98 . - Suit for zemindari cess.— 

Suit for pigment for use of land.— -Act XXIII 
of 1861, 8, 27. — Where the plaintiff claimed a sum of 
money under the name of a zemindari cess, but in 
point of fact what was claimed was claimed on ac- 
count of the use of land , — Held that such a suit was 
a suit of a nature cognisable by a Small Cause Court 
under section 6, Act XI of 1865, and that a special 
appeal would not lie. Buchoo Chowbby v. Ghoob- 


99. Suit for Government assess* 

ment and local fund cess. — Suit for arrears of 
rent . — llie defendant executed to tbe plaintiff in 184i7 
a mulgeni kabuliat {i.e., one kabuliat corresponding 
to a lease at a fixed rental), agreeing to pay to the 
plaintiff R150 annually. At the date of the execu- 
tion of the mulgeni the Government assessment was 
R56-8-0, but in 1872 it was enhanced to fil29*8-0, 
and a local-fund cess of H4-9-0 imposed in addition. 
Tbe plaintiff sued the defendant to recover from him 
the enhanced assessment and the cess. On appeal an 
objection was taken that, the amount claimed by the 
plaintiff beiug less than R500, the suit was cognis- 
able by a Court of Small Causes, and that, therefore, 
there was no second appeal. Meld that the suit 
might be regarded as one for arrears of rent at an in- 
creased rate, and, as such, was not cognisable by 
a Court of Small Causes. Babshetti v, Vsnkatba- 
MANA . - • . L L. B., 8 Boxeu, 164 

(q) SPECiric Pbbpobmanob. 

Suit for speoifio perform- 
ance of oontr act.— A suit (valued at fi500) for 
specific performance of a contn^t is not cognisable 
by a 8mall Cause Court. Consequently no special 
appeal will lie in such a case* Nilhanth Submah e. 
BishenBashbe • . . 6W. B*,822 
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8. SMALL CAUSE COURT SmTS^-^eoniinued. 

(r) StrEBTT, 

101. Suit to establish surety’s lia- 

bility for rent. — Neceanty to prove non-payment by 
principal. — A suit to establish a 8urety*s liability on 
account of arrears of rent due from a putnidar where 
the non> payment of the rent by the putnidar would 
have to be established is not cognisable by a Small 
Cause Court ; and consequently a special appeal was 
not barred in such a case by section 27, Act XXIII 
of 1801. Mahatab CHU27B Baeadoob V. Bbojo- 
KATH Mitteb • . . .8 W, B., in 

(f) Title, Question or. 

102. Issues affecting proprie- 

tary righta,— Act XXIII of 1861, a. 27.-~The de- 
cision or order mentioned in section 27 was confined to 
those decrees which, if made in a Small Cause Court, 
would be conclusively binding on the parties, and 
did not include a decree based upon an issue affect- 
ing the proprietary relations between the parties, 
which, if it had properly arisen incidentally in a suit 
brought in a Small Cause Court, could not then have 
been finally concluded between the parties. Beoop- 
eabaik Saeoq V. Mahomed Uossbin 

[4 W. B., 00 

See Kisto Coomab Chowdhby v. Anundmotbb 
Chowdhbain . . 6 W. B., Mis., 128 j 

103. Question of title incident- 

ally raised. — Where, in a suit of a nature cognisable 
by a Small Cause Court, there is no right of special 
appeal, although a question of title is incidentally 
raised, the finding of the Small Cause Court not 
being conclusive and only for the pur]) 0 Be of that 
suit. SiTNKUB Lall Pattuck Gyawal ». Ram 
Kales Dhamin . . .18 W. B., 104 

104. Question of title raised and 

tried.— XXIII of 1861, e. 27.— No special 
appeal lies to the High Court in a suit cognisable by 
the Small Cause Court, although a question of title 
to immoveable property has been raised and tided in 
the Cdurt below. Moeesh Mahto v. Pibu 

[I. L. B., 2 Calc., 470 : 1 C. Ii. B., 38 

105. Failure of Appellate Court 

to decide necessary question of title. — Act 
XXIII of 1861, a. 27 , — Where a question of title 
arises in a suit of a nature triable by a Small 
Cause Court, which must be determined before plain- 
tiff can get a decree, and the lower Appellate Court 
fails to determine it, a special appeal is admissible. 
Eayhu Bam JBiawaa v. Bam Chandra Dohay, B, L, B,, 
Sup. Vol„ 34 : W, B., F. B,, 127 ; and Banda Kumar 
Banerjee v. Ishan Chandra Banerjee, 1 B. L, B., 
A . C., 91 : 10 W, B., 130, distinguished, Pachoo 
Eabee V . Gooboo Chubn Dabs . 15 W. B., 656 

— ■ — ' ' "Where, in a 

suit cognisable by a Court of Small Causes, in order 
to determine the question at issue between the par- 


SPBCIAIi OB 8BCONB AFFBAli-ooiiflu 

nued, 

8. SMALL CAUSE COURT 8UITS-eoiifimMJd5. 

{a) Title, Question ov-^continued. 

Failure of Appellate Court to decide ne** 
cessary question of titled-continued. 

ties, it was necessary for the Court of Appeal in the 
first instance to determine a question of title to land 
(which had been raised by the Munsif), — Seld that 
a special appeal lay to the High Court, though the 
Court below had omitted to determine such question 
of title. Kisandbam valad Hiba Chand v. Jbthi- 
BAM TALAD Magnibam . 5 Bom., A. C., 57 

107. Question of title decided by 

Appellate Court. — Where a suit appears from the 
plaint to bo one of a nature cognisable in a Court 
of Small Causes, but a questiou of title has been 
gone into and decided by the District Court in 
appeal, a special [appeal will lie. Dixshit «• DiK- 
shit 2 Bom., 4 

108. Suit for damages involv- 

ing question of title.— A suit for damages for 
an amount not exceeding R500 is within the compe- 
tency of a Small Cause Court to decide, notwithstand- 
ing that it involves an inquiry into a question 
of right. No special appeal lies in such a case, 
Luckhbb Dbbia Chowdhbain t>. Malick 

[W.B., 1884, 287 

KHANDU TALAD KKBU V. TATIA VALAD VlTHOBA 

[8 Bom., A. 0., 28 

109 . Suit which may involve 

question of title, — Suit for damages for deten- 
tion of materials of house. — Act XXIII of 1861, s. 
27, — A suit for damages for detention of materials 
of a house involves no question of title. Such a 
suit is ct)gni8ahle by a Small Cause Court, if under 
BbOO, and a special appeal was barred by section 27, 
Act XXIII of 1861. Kishub Chundbb Shaha e. 
Bbommo Moyee Dabea . . .1 W. B., 85 

110 . Suit involving question of 

title. — Suit for damages. — A special appeal was held 
not to lie in a case for damages for valiit} of crops mis- 
appropriated under 11500 cognisable by a Small Cause 
Court, notwithstanding that the case involved a ques- 
tion of title. Hbdabtollah v, Kahloo 

[7 W. B., 78 

Ram Dyal Gangooly v, Hubo Soondubbb Dos- 
SIA 10 W. 

111. ' Suit for price 

of trees cut down and removed, — Damages.— Act 
XXIII of 1861, s, 27 . — A suit for the price of trees 
cut down and removed is not the less a suit for dm- 
ages, because the Court, in order to determine whe- 
ther the plaintiff is entitled damages to the value 
of his trees, has to go into evidence as to whether 
they belong to the plaintiff or not. Such a suit is 
cognisable by a Court of Small Causes, and no special 
appeal will lie. Shib Dbbn Tbwaby v, Bueshub 
Bah Pboiab Singh . W. B., 1864, Mis,, 3 
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8. SMALL CAUSE COURT SUlTS--eo»«ttttt0<{. 

(s) Title, Question oe — continued. 

Siiit involving question of iAXle^ooniinued, 

112. Act XXIII of 

1861, 8, 27, — Claim hy zonnindar to wrecked pro* 
petty. — Salmge, — A quantity of rice having hoen 
recovered from the wreck of a boat, a portion was 
left on the river bank hy the owner for the remuner- 
ation of the salvors. Including some left as “huk 
Kcmindari,'* which the owners of a neighbouring 
jote carried away. In a suit brought by the former 
against the jotcnlar for the value of the portion last 
mentioned, the Court of first instance went into the 
question of the custom entitling to property so 
saved. Held that this question was only incident- 
ally raised for the purposes of the suit, which was 
simply one for the value of moveable or personal 
property and cognisable hy a Court of Small Causes, 
and the value being less than 11500, a special appeal 
did not lie. Grant o. Monnoo Soodun Singh 

[10 W. 79 

# 

(t) Tbespass. 

113. Suit cognisable 

hy Small Cause Court. — Suit for damages for ires- 
pass. —In a suit for damages for trespass laid at a 
sum under RlOO, a special appeal will lie to the High 
Court if the title to the land trespassed upon has . 
been raised in the Courts below. Lu£HYNabaij(7 1 
Ckuttopalhta «. Goeaohanh Gosbamy 

[I. I*. B., 9 Calc., 116: 12 O. L. B., 89 

4, GROUNDS OP APPEAL. 

{a) Poem oe— 

324, - Bequisites for grounds.— 

Clearness and distinctness. — The grounds of special 
appeal must not be vague and indistinct, conveying nc 
in^rmation to the respondent wlmt the point of law 
is tliat ho has to meet. Nand Eibhos Dab n. 
Ram Kalf Roy 

[6 B. L. B., Ap., 49 : 15 W. Bh 8 

(6) Questions of Fact. 

335 ^ . ■ . - . — What are or are not ques- | 
Uons of fact, — (Question qf custom.^ A question of 
custom is a question of fact on which the lower Court 
alone can pass a decision, and on which the High 
Court cannot interfere. Hueebhub Mooeebjeb 
C. JUDOONATH Ghobe . . 10 W. B.» 158 

Ali 0. Gofal Dabs • . 18 W. B., 420 

318, — Question of 

damages. — Discretion of Judge. — A Judge has a 
discretion with respect to the amount of the damages 
which will not ordinarily be interfered with on 
special appeal. Tebeabaic Kybutt v. Rajxibhbn 
Roy Marsh., 495 

Abusboolla e. Hub Chubn Pandah 

[2 W, B., 286 


SPECIAL OB 8ECOMD APPEAL^-eoafi- 

nusd, 

4. GROUNDS OF AFFEAlc^oontinued. 

(h) Questions op Fact— continued. 

What are or are not questioxiB of fact — 

continued. 

117. Question of 

ammnt of damages. — Difference of opinion on evi* 
dence between lower Courts . — In a suit for damages 
on account of false charge and consequent arrest, in 
which the Court of first instance found that there 
were probable and reasonable grounds for bringing 
the charge, and the lower Appellate Court took a 
different view of the evidence, it was held that the 
difference of view was not a subject for special 
appeal. The uinoiint of damages to he awarded is a 
question for a jury to decide, and one with which 
the High Court cannot interfere in special appeal. 
Banes Malhub Chatteejee e. Bholanath 
Banebjbb. Hebba Chanb Banbbjbb V. Ban BE 
Malhub Chattebjee . • 10 W. B., 164 

118. Question of 

amount of damages. — Award of damages under Act 
X of 1859, s. 10 . — An award of damages by a 
lower Appellate Court under section 10, Act X of 
1859, though excessive, if it is within the legal 
limit, cannot be interfered with in special appeal as 
an error of law. Johebeooldbbn Mahomed d. 
Dabbe Pbbshad Singh . . 13 W. B., 22 

Affirmed on review . • .13 W. B., 891 

119. Refusal to 

award damages. — Beng. Act FI of 1863, s. 2. — Dis* 
cretion of Court . — The refusal of a Court to award 
damages under section 2, Bengal Act YI of 1862, is 
not a ground for special appeal, it being a matter 
of discretion to award them or not. Dheebaj 
Mahatab Chanl V. Dbbendbb Nath Thaeoob 

[W. B., 1864, Act X, 68 

Gofal Lal Thaeoob v. Mahomed Kadib 

[W. B., 1864, Act X, 78 

120. Question of law, 

— Sufficiency of evidence . — It is a question of law 
for the Court to decide on second appeal whether 
there is evidence before the Court, on whicli a Court 
could properly arrive at any given conclusion of fact. 
Bidhumukhi Dabba Chowdhbain V. Kbpyft- 
ULLAH . . . . 1. L. B., 12 Calc., 98 

121. Jurisdiction^ 

Question of . — A special appeal will not lie upon a 
question of jurisdiction depending upon a question of 
fact, unless the fact has been determined by the 
lower Court, or is admitted by the parties. Qaisrs,— 
Whether if the fact appears a special appeal will lie 
unless the error in procedure has affected the merits. 
Lutbefoonnissa Bkebeb V. PooLiN Behabx 
Sein . W, B., F. a, 81 : 1 Ind. Jur., O. S., 10 

[1 Hay, 242 

8. C. PooLiN Behaby Sein e. Lutebfoonissa 
Beebbb .... Marsh., 107 

Coubt of Wards v. Roof Moonjurbe Kooeb 

[25W.B.,260 
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nned. 

4. GROUNDS OP APPEAL— 

(b) Questions op Ykct— continued. 

What are or are not questions of fact — 

continued, 

122, ^ Existence of le- 

gal necemtg . — Where both the lower Courts found 
that there was no necessity for a widow to borrow 
money, the High Court refused in special appeal to 
consider it other than a question of fact, an<i held 
they could not interfere with the finding in special 
appeal. Inobb Chundbb Baboo v, Hubnauth 
Chowdhby . . . . . 1 Hay, 267 

123 , — — Question of 

law , — Onus probandi . — Whore each of the parties 
has gone into evidence upon the issues raised in the 
lower Courts, no question as to whether the onus 
lies on the one or on the other can arise in special 
appeal. Hueeb Mohun Mojoomdae v, Asgub 
Behabeb .... 23 W. B., 324 

Reversing the decision inAsouB Bepaeeei?. Hub* 
BEE Mohun Mojoomoab . . 23 W. R., 66 

124, Proceeding to 

enforce decree.-^ Act XIV of 1859, s. 20 . — The ques- 
tion whether the action of the judgment-creditor 
taken in execution of his decree whs a proceeding 
taken to enforce the decree within the meaning of 
section 20, Act XIV of 1869, was a question of fact 
for the decision of the Courts below, and not one of 
law on w'hich to bring a special appeal to the High 
Court, lESHAB Ali », Rahhu Shah 

[13 B. L. B., Ap., 1 ; 21 W. R., 188 

125 , Order finding 

^proceedings to enforce decree not bond fide. — Act 
XIV of 1859 y s. 90.— The question as to whether 
proceedings which had been taken to execute a de- 
cree had &en taken bond fide to keep alive such de- 
cree, was a question of fact, and no special appeal lay 
from an order finding that the proceedings taken 
were bond fide, Bhuban Mohun Chattopadhta 
V, Saudahini Debi . . 6 B. L. R., Ap., 69 

126, ' Service of no- 

tices , — Where a Judge found on evidence that the 
notices in certain execution proceedings were not 
caused to be properly served, and that those notices 
were not made in good faith, the finding was held to 
be a finding of fact which could not be disturbed in 
special appeal. Abdool Azeee v, Shumsunnissa 

[11 W. R., 263 

127, — Service of no- 

tice of enhancement . — A decision that notice of en- 
hancement was duly served cannot be interfered 
with in specisl appeak Taba Pbosunno Mojoom- 
33AB v, Bisho Nath Sibcab . 23 W. R., 144 

Reversing on appeal BissoNATH Siboab v. Taea 
Pbosonno Mozoomdab . . 22 W. R., 482 

128, — ■ Might of way , — 

In suits to enforce a right of way, the question 
whether the plaintiff has a right of way or not, is a 


SPECIAL OR SECOND APPEAL-coiif^. 

nued, 

4. GROUNDS OF APPEAL— confiHEsJ* 

(6) Questions op FACT^continued, 

What are or are not questions of fact— 

continued, 

question of fact to he determined by tho evidence |ie 
produces of user. Where, on the evidence the Jud^ 
found the plaintiff hud not a right of way,— iSTeW, 
there was no error of law which gave. the plaintiff a 
right to a special appeal. Mauomeb Ali e. JuOAL 
Ram ‘ NDBA 

[6 B. L. B., Ap., 84 : 14 W. R., 124 

129. Finding as to 

user. — A finding of a lower Appellate Court as to a 
right of user being proved cannot he interfered 
with on special appeal, even though not very distitict 
as to the precise period of enjoyment. Wuzekboob- 
Z>EEN V, Sheobuni) Lall . . 11 W. R., 2^ 

130. Finding on facts.— 

in regular appeal.— Whcw the decision passed in 
regular appeal turns upon a mere question of fact, if 
that question of fact is determined after due investi- 
gation, there is no ground of special appeal. 
Khundee Bao V, Deobbe Nunhun 

[6N.W.,172 

181, — — Consent of 

parties, — Tho High Court will not, even with con- 
sent of parties, pronounce a decree on tho facts in a 
special appeal. Kadambinee Dobseb v. Dooboa 
Chubn Dutt Marsh., 4 

8. C. Doobga Chubn Dutt v, Kaduhbineb 

Dobseb 1 Hay, 26 

182. — ; ; Inference of 

fact, — It is most essential in special appeal that the 
High Court should be very careful in not inteifering 
with inferences of fact drawn by n lowdi^ Appellate 
Court. Hamebb Mahomed Chowdbt v. Fool 
Mahomed Chowdey . . . 16 W. B., 811 

WooMA Moybb Buemonya V. Kunuok Chundbb 

Mookebjeb . • . 17 W. B., 418 

Even though it is not an inference the High Court 
itself would have drawn, provided the Judge was at 
liberty to draw it. Mahomed Manoo Biiooyah e. 
Mahomed Abanoollah Chowdhby 

[17 W. B., 840 

Kales Dobs Achabjbb v, Khettro Pal Singh 

Roy 17 W. B., 472 

133 , . - - Ground for seit" 

ting aside decision. — If the reasons in a judgment 
are such as can be rightly given, and the inferences 
such as can be legally drawn, it cannot be set aside 
in special appeal, even if the High Court cannot 
agree with or support all the reasons given* RuiC* 
MBEZOODDEBN BhOOYAN V, JOYMALA 

[16 W. R„ 303 

134 , Decision on fact 

though probably erroneous , — In special appe^ a 
lower Api>ellate Court's findings upon a question of 
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4. GROUNDS OP APPEAL-^eontinued, 

(&) QuBSTioifS 07 PA.CT^^continu€d» 

Finding on faota--canitmed. 

fact were accepted as ilnal, although it seemed to the 
High Court at least doubtful whether the judgment 
of the first Court was not the right one, and it was 
not unlikely, if they had the power of going into the 
matter, that they might have come to a different 
conclusion from the lower Appellate Court. Looybe 
Dhi7B Atxo V. Pbosunno Moybb Bossrb 

[20 W. R., 267 

186. JErrorin law . — 

A finding of fact hy a lower Appellate Court may he 
disturbed in special appeal, if, as in this case, the 
reasonings and the views upon which that finding is 
based are erroneous in law, as where evidence is 
credited or disbelieved on unreasonable grounds. 
JuaaUBNATH Dbb V, Mahokbd Mokeem 

[17W.B.,161 , 

Saob o. Macka'f a Co. . . 2 Hay, 463 

Bjshabeb Lall Naee v, Sbesbam Roy 

[20 W. R., 269 

See Kbibto Gobikd Kub v. Ottnoa Febshab 
SUBMA • . .23 W. R., 266 

Futsahbb Kooeb V. Shbo Pebshad'Kam Oopa- 
DHYA .... 24W. R., 61 

Chanb Monbe Dosbeb v. Obhoy Chubk Mal 

[24 W. R., 289 

HusrsA Kooeb «. Shso Gobied Raoot 

[24W.R.,481 

OOBIEDO CHUNDBB MoULIOK V. MtTDHOOSTJDTTN 
Moulick . . . . 25 W. R., 650 

Dhooedu Bahadoob Sieqh V. Pbiag Sieqh 

[17 W. B., 314 

Kswal Kaeboo V, Ombao Siegh 

[25 W. B., 166 

189. ------ Etror t» law . — 

Partnership . — Where a Subordinate Judge hold, 
from the fact of one person carrying on a business 
firm and appearing to the world to be the only person 
carrying it on, that there could be no other person in 
partnership with him, he was considered to have 
committed an error which materially affected his 
decision on the merits, and was a good ground for 
fecial appeal. Shoobul Chuedbb Kulibah v. 
ioTtjJABu CairNBBB Mal . 14 W. B.9 23 

187. Finding on spe* 

entaiioe reasoning . — A finding of fact arrived at 
upon reasons purely speculative amounts to a mis- 
trial, which can be set aside by the High Court in 
special appesd. Mahomed Aizaddi Shaha 
Bhayex MirxDA . , . . 8 B. L. B., 26 

Improper os- 

sempiion oft and inference fromt foots . — ^A finding of 
a fact by the lower Appellate Court was set aside on 
speeiid appeal, and the case was remanded on the 
ground that the Judge assumed a state of things in 
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4. GROUNDS OP APPEATu-^continued. 

(h) Questions op Paot-^ continued. 

Finding on continued. 

favour of the defendant which the defendant had not 
urged, and which was contradictory to his case, and 
because the finding of the Judge was opposed to a 
proper inference which arose from such facts. SuB- 
BEBWAB QhOBE V . ChOTO ArIZOLLAH MaEDAL 

[8 B. L. R., Ap., 78 : 17 W. B., 218 

139. Judgment found- 
ed on errors of The High Court reversed on 

special appeal a judgment which was founded on 
many errors of fact, and sent it back for a re-trial. 
POOBNO Chundeb Chatteejbb c. Chttedbb Coo- 
mabRoy 24W. R., 171 

(c) Eyideeob, Mode op dealing with— 

140. Evidence generally,—. 

in legal presumptions from facts. — Decision without 
legal evidence . — A Judge in this country is Judge both 
of law and fact, but if, in deciding upon the facts, 
be deals improperly with the presumptions which 
the law would raise, he commits an error in law which 
the High Court can correct in special ai)peal. 
When a Judge decides without legal evidence he 
commits an error in law. Subnomoykb v. Ltjoh- 
MEEPUT Doogxtb . • . 9 W. R., 388 

141. A.ssumption 

made without evidence . — Where an assumption is 
made by the Court without any evidence, that is an 
error of law warranting a special appeal. Him* 
Mur Ali Khadim v. Nyamutoollah Khadim 

[23 W. B., 260 

Upholding on appeal Niamutoollak Khadim 
V. Himmux Ali Khadim . 22 W. R., 519 

142. — Draicing unwar- 

ranted conclusions . — Special appeal allowed, and 
case remanded for re-trial, where the lower Appel- 
late Court had drawn conclusions from the evidence 
not warranted by law or reason, and had failed to 
try a material issue in the case. Mahabam Sheibh 
V . Nakowbi Das Mahaldab 

[7 B. L. B., Ap., 17 

148, ' ' — • Omission of 

Appellate Court to consider pre.^umption of facts 
material io case . — When an Appellate Court appears 
not to have taken into its consideration a presump- 
tion of facts arising out of the circumstances in 
evidence, and materially affecting the decision of 
the case, tliat is such au omission and defect (sections 
354 and 372, Act VIII of 1859,) as the High Court 
will remedy on special appeal by directing an issue. 
Nilatatohi V . Vbekatachala Mudali 

[1 Mad., 131 

S. C. Anonymous . 2 Ind. Jur., O. S., 18 

144. — Omission io 

draw inference.--^ An omission of the Judge to draw 
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(c) EtIDBNCB, MoDB op DBALIira WITH 
— continued, 

Evidenee generally— 

an inference from the conduct of parties relied on as 
evidence is not an error of law with which the High 
Court wiU interfere in special appeal. Savi v. 
PUNCHABUN • , , 2G w. B., 608 

146, Omission to 

consider evidence, — JSrror in decision on the m&rits. 
— Every Judge of a question of fact is bound to 
take into consideration all the allegations and proofs 
upon the record bearing upon that question, as well 
as the material presumptions arising therefrom, and 
to overlook them is a defect in law. But before such 
defect can constitute a good and valid ground of 
special appeal, it must be of such a character that it 
may have caused an error in the decision of the case 
on the merits. Gitkeb Biswas v, SnEEGOPAn Pauii 
Chowdhby . . . , 8 W. B., 396 | 

146. Decision of lower 

Cowrt as to credit to he given to particular proofs , — 

It is the province of the Court which lias to decide 
issues of fact to determine the amount of credit to 
which each particular proof offered is entitled ; and 
with the fair exercise jof its discretion in this respect 
by such Court, the High Court, as a Court of special 
appeal, is not at liberty to interfere, Muthba Doss 
V, Magh Singh . . • 2 K, W.^ 207 

147. Weight of rea- 

sons given for decision,-^l^o special appeal will lie 
on a ground relating merely to the weight of the 
reasons given by the lower Appellate Court for the 
conclusion arrived at. Doobga Chttbn Sett v. 
Shamanund Gossain . . 12 W. B., 876 

Or as to the worth of testimony. Mackenzie v, 
JowAHiB Mahtoon . . 26 W. B,, 187 

148. Weight of evi- 

dence. — Discretion of Court under Act XL of 1858, 
— Weight of evidence is not a point on winch the 
High Court can interfere in special appeal, nor will 
it interfere with the discretion of the Judge in not 
allowing a person to represent a minor. Dhoondh 
Bahaboob Singh v, Pbiag Singh 

[17 W. B„ 814 

148. Giving credit 

to emdcncc.— Where the lower Appellate Court has 
dealt with the evidence on both sides, has weighed 
it and come to the conclusion that one side ought 
to be believed, the giving in the course of his obser- 
vations a bad reason for believing it is not a ground 
of special appeal. Shbo Goeam Sahoy v, Mohabbo 
LallSahoo «... 18W. B.,110 

150. Difference he- 

iween lower Courts on questions of evidenee , — 
Where the first Court and the lower Appellate Court 
differ as to questions of evidence, it is not a ground 
of special appeal nor are Uie parties entitled to argue 
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in special appeal whether the former or the latter is 
right. Taba Peosxjnno Mojoomdab o. Bisho- 
NATH Sibcab . . . 28W. B.»144 

Reversing on appeal Bibsonath Siboae v, TabA 
Pbosonno Mozoomdab . . 22W.Bh482 

15L II Ground for 

discrediting evidence found not to exist, — Where it 
was found, in special appeal, that the main ground 
on which the lower Appellate Court had suspected 
the evidence for the plaintiff and given credence to 
the evidence for the defendant had no existence, the 
High Court ordered a reconsideration of the evidence. 
Ambbettn V, Chbbag Ali . 24 W. B., 848 

Maokbnzib V, JowAHiB Mahtoon 26 W. B .9 187 

152. — JErroneoun 

dealing with emdewes.— Whether or not a lower 
Appellate Court commits such an error in dealing 
with a case on the evidence before him as would 
make his conclusion on the facts bad in law, if ho 
docs not treat the evidence otherwise than reasonably, 
he gives no room for special appeal. Mohub Ma- 
TOON f». Umatxtm . . ,18 W. B., 489 

153 , Improper mode 

of dealing with evidence. — Uemand. — On special 
appeal it appearing that the Judge had dealt with tho 
evidence in the case in an improper manner, it was 
pointed out where he had committed errors, and the 
case was remanded that he might pass a fresh deci- 
sion upon it. Ram Das Saha v, Man Mahini Dasi 

[7B.UB,Ap,4 

154 , Judgment show* 

ing want of consideration of evidence, — A judgmeut 
which shows on the face of it want of due consideration 
of evidence and the introduction of foreign matters 
into the case may be brought up before the High 
Court in special appeal. SoOBAj Kant Achabje v , 
Kboodbb Nabain Manna • . 22 W* B., 9 

Kooldbepnabain Singh v, Rummon Singh 

[22 W. B., 278 

155 . — Civil procedure 

Code, 1882, s. 584.-—Ch‘ounds impugning findings of 
fact. — Held by the Full Bench (PbthsbaX, C. J*,, 
dissenting) that under section 684 (o) of the Civil Pro- 
cedure Code, it is competent for the High Court to 
entertain pleas in second appeals which impeach tiie 
findings of fact recorded by tho lower Apellate Court, 
on the ground that such findings are conjectural, that 
they ignore the evidence, and that the Court has 
given no reasons for the cpnclusions at whidh it 
arrived. Where a lower Appellate Court has drawn 
strained or unreasonable conclusions from the evi- 
dence, or has discredited or disbelieved witnesses or 
documentary proof upon capricious or unsustainable 
grounds, or has stated no intelligible reasons to 



( 6767 ) 


DIGEST OF CASES. 


( 6768 ) 


SFBIOIAIi OB SBCONB APPEAL— oowft- 

wued, 

4. GROUNDS OP APPEAL— 

(c) BtIPBNCB, MoDB OV PBALINa WITH 
^continued. 

Evidence generally— 

arriving at its findings of fact, the High Court may 
take notice of all such matters in second appeal. 
Fuilehma Begam v. Mnhamed' Ausur^ L L. R.^ 9 
Calo.f 309; Assanullah v. Maflz Muhammad Mi, 
J. Z. JB., 10 Calc., 932 ; and Lai Mahomed Bepari 
V. Shoila Bewa, 11 C. Z. R., 104, referred to. Per 
Pbthbeah, C. J . — The High Court is not at liberty in 
second appeal to look into the evidence in the cause for 
the purpose of ascertaining whether the lower Courts 
have found the facts correctly, inasmuch as no ques- 
tion of fact is included in the grounds of appeal 
allowed by section 6W4 of the Civil Procedure Code, 
and it would seem that the intention of the Legisla- 
ture was that in small causes the findings of the 
lower Courts on questions of fact should he absolutely 
final. By ** specified law” in clause {a) of section 
684 is meant the statute law, and by ** usage having 
the force of law ” the common or customary law of 
the country or community, and the clause is confined 
to cases in which the lower Appellate Courts have 
cither misconstrued a statute or written document, or 
have come to a wrong conclusion as to what is the 
customary law of the counti’y or community with re- 
ference to questions at issue between the parties. 
Clause (&) can only refer to mistakes in law, and does 
not extend the operation of clause (a). The term 
“ procetlure ” in clause (o) means the practice fol- 
lowed by the Courts in the trial of cases, and cannot 
be construed as including the mental process by 
which a Court comes to a conclusion upon a question 
of fact. Per Mahmood, J , — That the Legislature, 
by framing section 674 of the Civil Procedure Code, 
intended to guard against such failure of justice as 
might arise from the defective or arbitrary exercise 
of the extensive powers possessed by the Court of 
first appeal in cases which, with reference to their 
nature, would be proper subjects of second appeal ; 
and a judgment of a Court of first appeal w'hich falls 
short of duo compliance with the various clauses of 
section 574, is essentially defective, and may pro- 
perly be made the subject of complaint in second 
appeal under section 584 Ramnarain v. Bhawani- 
din, Weekly Notes, AIL, 1882, p. 104; a.nd.,Sheoambar 
Singh v. Lallu Singh, Weekly Notes, All., 1882, p. 
i68, referred to. The word ‘‘procedure” in clause 
(c) of section 684 must be understood in its most 
generic sense, including all the rules contained in the 
Civil Procedure Code or any other law regulating the 
investigation of cases by the Civil Courts. When 
the Court of first npi)eal, after having entered into 
the merits of the case, has considered the evidence 
and adjudicated upon the merits in the manner re- 
quired by section 674, the mere circumstance that 
the conclusions at which the Court has arrived are 
erroneous or opposed to the weight of evidence, will 
sot justify interference in second appeal, even though 
such conclusions proceed upon an improper conception 
of the exact effect and belong of case upon the 
xneidts. On the other hand, when the Court of first 
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appeal, while adjudicating with due compliance with 
the provisions of seetion 574, arrives at conclusions 
upon the merits ignoring any steps essential for 
justifying those conclusions, or where such conclu- 
sions are based upon evidence inadmissible by law, or 
proceed upon an erroneous view of the legal effect of 
any material part of the evidence, or are arrived at 
under a misconception either of the rules of evidence 
or of any other law, such conclusions, though they 
purport to he distinct findings of fact, would lay the 
judgment of the lower Appellate Court open to second 
aj)peal under clause (c) of section 584, sd long as the 
error was substantial enough to have possibly affect- 
ed the justice of the case upon the merits, NivatH 
Singh «. Bhikki Singh. Bhikki Singh v. Ni- 
VATH Singh . . . I. L. B., 7 All., 649 

158. Finding on 

issue of fact remitted . — Civil Procedure Code, 1882, 
ss. 565, 566, 568.— Held by the Full Bench (Tyebell, 
J,, dissenting) that the findings upon issues remand- 
ed by the High Court in second appeal cannot bo 
challenged upon the evidence as in first appeals, 
but objections to these findings must bo restricted 
to the limits within which the original pleas in 
second appeal arc confined. Nivaih Singh v. Bhikki 
Singh, L L. R., 7 AIL, 649, referred to. Per Pethb- 
BAM, C. J., and Tybeell, Z— Sections 565 and 566 
of the Civil Procedure Code arc, as far as may he, in- 
corporated in Chapter XL II of the Code relating to 
second appeals, and when tho evidence for disposing 
of the real issues in the case has been taken and 
exists on the record, it is the duty of tho High Court, 
on the hearing of a second appeal, to itself fix and 
determine such issues on the evidence on the record, 
and not to put the parties to the expense and delay 
involved by a remand. Per Steaight, J . — Section 
687 of the Civil Procedure Code does not mean that 
the provisions of Chapter XLl relating to first ap- 
peals are to be applied indiscriminately or in their 
entirety to second ap].)eal8, and implies no warrant 
for the decision by the High Court of questions of 
fact in any shape or at any stage of a second appeal. 
Ramnarain v. Bhawanidin, Weekly Notes, AIL, 
1882, p. 104; and Sheoambar Singh v. Lallu Singh, 
Weekly Notes, AIL, 1882, p, 259, referred to. Per 
Tyebell, J . — The jurisdiction of Courts of second 
appeal in respect of questions of fact is restricted, 
in BO much as the appeal may not be entertained on 
“ grounds ” of fact, but under the circumstances of 
section 566 of the Code, no less than under the 
abnormal circumstances contemplated by the ruling 
of the Full Bench in Nivath Singh v. Bhikki Singh, 
1. Z. R., 7 AIL, 649, the Court may take cognisance 
of omitted issues of fact, and must determine them 
if there be evidence upon the record sufficient for 
that purpose. In cases where the Court, still acting 
under section 566, has been obliged in the absence 
evidence on the record to supplement the defect 
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through the agency of the Court below, its jurisdic- 
tion in respect of such evidence does not become 
limited thereby or by reason only of the circum.stance 
that the evidence is accompanied by a finding ” of 
the inferior Court, — the term “finding” being used 
in section 566 in its restricted sense of an answer to 
the proposition referred for inquiiy, and not of an 
award or decision of the issue before the Court. 
Balhishsn V, Jasoda Euab 

[I.Ii.B..7 AU.,7e6 

157, Findings of 

fact, — Procedure of the High Court, — Where the 
lower Appellate Court has clearly misapprehended 
what the evidence before it was, and has thus been 
led to discard or not give sufficient weight to impor- 
tant evidence, and to give weight to other evidence to 
which it is not entitled, and has thus boon led not 
into any mere incidental mistake, but totally to mis- 
conceive the case, the High Court will ijitcrfero 
in second appeal, though it is not the ordinary 
course of procedure for it to interfere in such cases 
with any lindings of fact which have been arrived at 
by the lower Appellate Court. Putteuma Begum v, 
Mahomed Ausub . . I. Ij. R., 9 Calo., 309 

15Q, ' Question of 

fact. — Finding on evidence, — The finding of a fact 
by the lower Appellate Court upon evidence, a por- 
tion of which was inadmissible, is not such a finding of 
fact us cannot bo interfered with in special appeal. 
GUBU Das DEY V. SAMSIlUIfATH CnUCKERBUTTY 

[3 B. li. B., A. C., 268 

169. Giving undue 

weight to inadmissible evidence, — Where the lower 
Appellate Court gave very gi eat weight to evidence 
which ought not to have been treated as evidence be- 
tween the parties, and this error materially affected his 
judgment throughout, the High Court in special ap- 
peal held that there had been a mis-trial, and re- 
manded the case for re consideration. Rohes Lall 
V, Dihdyal Lall . . .21 W. B., 257 

190, — Frror in law, 

— Mejeetion of evidence, — There is a material differ- 
ence between a case in which a Judge has assigned 
one bad reason for believing or disbelieving a parti- 
cular piece of evidence, while he has given one or 
more good reasons for the same belief or disbelief; 
or a case in which, putting this particular piece of 
evidence wholly aside, enough remains to support the 
judgment, and a case in which the essential question, 
or one of the essential questions to be decided rests 
upon the evidence believed or disbelieved regarded as 
of great value, or considered worthless, for a reason 
which is unsound and unsustainable. In the latter 
case an Appellate Court can interfere on special ap- 
peal. Hubo Pbobad Roy n. Womataba Debeb 

[I. Ii. B,» 7 Calc,, 263; 8 C, li. B., 448 
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161. Misdirection.-^ 

Ground cf special appeal, — Error of /aio.— -The fact 
that the lower Appellate Court has misdirected itself 
as to the effect of evidence which has been admitted 
in a suit, is an error of law affording a good ground 
for a second appeal, Rampbosad Das v, Rajo 
Koeb 6 0.L.B.,94« 

162. Disregard ofevi~ 

denee. — Whore the lower Appellate Courtis judgment 
was not based on the whole ovidoiico on the record 
(it having loft some important evidence out of consi- 
deration), the judgment was set aside in special ap- 
peal, and the case remanded for re-trial. Shundha- 
BUN Mohunt V , Shubut Chundeb Roy 

[23 W. R., 160 

Abdul Rohman v, Sofy Miemayesh Sahbba 

[24 W. B., 298 

Mohun Singh t>. Juobutty Kookb 

[24 W. B., 297 

193 , Disregard of 

evidence, — Error in law, — A complete disregard of 
evidence which, although not conclusive and an estop- 
]^>el, is of such a nature that a judgment in opposition 
to it cannot bo allowed to stand, amounts to an error 
in law. Heeba Lall Ghose v. Kalre Dabs Mqo- 
KEBJEB 23 W. B., 96 

Anund Chundeb Chuckbbeutty v, Rutnessub 

Dobs Sen . . , .26 W, B., 60 

194, Irregular deal- 

ing with evidence. — Where an Appellate Court ignores 
the great body of evidence on the record and places 
reliance on what can bo shown either to bo no evi- 
dence at all, or which points almost exclusively the 
other way, and where it lays down, as positive dicta 
of law, points which are not law, the High Court 
would be justifiod in considering such proceedings as 
errors of law, notwithstanding that the Court Iwlow 
has ostensibly based its judgment on the evidence. 
Roof Nabainbe Kooeb v. Ressal Tbwabbb 

[24 W. B., 119 

195, Improper deal* 

ing with evidence. — In this case, departing from its 
general rule in special appeals not to disturb the 
finding of fact arrived at by the Court below, tbo 
High Court, seeing that, on the one hand, the Jud^e 
had misrepresented the effect of the evidence in some 
important particulars, aud on the other hand omitted 
to notice facts very much in favour of the defendants, 
considered itself justified in saying that his mode of 
dealing with the appeal had led to material defects in 
the investigation of the case which had produced 
error in the decision on the merits. It accordingly 
reversed his judgment and remanded the case for 
re-trial.’ Shibo Boondubss Dosseb v. Chundbb 
EantGhosb - • • • 21W. B.»217 
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Avbbb Bbpabbe V. Edbbbb Mohun Kubmoeab 

[28 W, B., 87 

106. ' — — Improper and 

erroneous dealing with evidence, — JError in laic. — The 
investigation of a case upon a portion of the evidence, 
excluding the other portion under a mistaken impres- 

*sion that it was not legal evidence but conjecture, is 
an investigation erroneous in law, and is likely to 
produce an error in the decision of the case on its 
merits. The mode in which evidence is to be dealt 
with discussed. Mathuba Pandbt v. Ram Rdcha 
Tbwabi • 8 B. Ii. Bh a. C., 108: 11 W. B.» 482 

107. ■ - Partial const* 

dsfation of evidence, — It is a ground for special 
appeal, if the Appellate Court disregards one side of 
a case, and turns its attention exclusively to the evi- 
dence on the other ; but it is no error of law merely 
to pronounce no objection upon the evidence on the 
former side. Deo Sitbvn Poobt v. Mahomed Is- 
mail 24 W. B., 800 

108. Ground for seU 

ting aside decision on The lower Appellate 

Court has quite as much authority to decide upon 
facts as tlie Court of first instance, and the High Court 
is not at liberty to interfere with verdicts setting 
aside judgments of the Court of first instance, simply 
because such jiidginents are more detailed or even 
more satisfactory on the evidence. Doibo Chundbb 
Eoy V, WooMA Moyeb Debia . 19 W. B., 321 

100, Documentary evidence.— 

JSteasons for rejecting documentary evidence, — The 
reasons of a Judge for not giving any weight to docu- 
ments offered as evidence cannot bo questioned in 
special appeal. Mitkeb Dutt Singh v, Campbell 

[11 W. B., 278 

But see SITB0BT7TTY Dosses v, Umbiea. Ndnd 
Biswas . . . 24 W. B., 182 

170. - — Finding as to 

sufficiency of documentary evidence,-*- Per Baylet, 
J. — The omission in the first Court to inquire or 
specify in the judgment as to whether a pottah, 
which is admittedly 100 years old, and which is sup- 
ported by the evidence of old witnesses, comes from 
proper custody or not, is not a sufficient reason to in- 
validate the finding tW the pottah is proved; nor is 
it a defect in the Investigation affeefing the merits of 
the case which would justify the interference of the 
High Court in special appeal. Per Gloybb, J . — The 

S uestion as to proper custody is not in issue, the 
udge having found the pottah proved by the evidence 
of witnesses. Btjbdiooddbbn v. Qolam Pbbb 

[17 W. B., 279 

171, JError of Judge 

fB ssot giving proper effhet to ewdenco.— In order to 
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support a contention that the judgment of the lower 
Appellate Court is erroneous in law because the Judge 
has failed to give proper effect to the documentary 
evidence adduced, it is necessary for the special appel- 
lant to show not only that the evidence is calculated 
to support certain conclusions, but that these conclu- 
sions alone flowed from it. Sham Nabain v, Coubt 
OF Wabdb .... 20 W. B., 197 

172. — Finding as io 

genuineness of deed from copy put in evidence , — The 
finding of a lower Appellate Court pronouncing, on 
evidence, on the genuineness of a deed on the produc- 
tion of a copy (the original having been lost) is not 
open to interference in special appeal. Bhugwan 
Chundbb Banbejbb V, Dubhina Debia 

[8 W. B., 850 

178. Finding as to 

genuineness of document, — A decision that a docu- 
ment was not genuine cannot be interfered with on 
special appeal. Taba Pbobunno Mojoomdab v, 
Bibho Nath Siroab . . 28 W. B., 144 

Reversing on appeal Bisbonath Sibcae v, Taba 
Pbobokno Mozoomdab . . 22 W. B., 482 

174. — Use ofprohahi* 

Uiies against direct evidence , — ^Whore the lower Ap- 
pellate Court merely on the appearance of a document 
discarded the evidence of witnesses who testified to 
I the making and signing of it, the High Court reversed 
• its decision, on the ground that probabilities which 
are useful as aids in” considering the true value of 
direct evidence, can seldom be safely had recourse to 
alone for the purpose of entirely invalidating direct 
evidence. Lallah Jha v, Tullbbmatool Zuhra 

[21 W. B., 486 

176. Erroneous and 

unnecessary presumption of fact , — Where the Court 
concluded against the genuineness of a document on a 
presumption erroneous or one which did not neces- 
sarily arise, his decision was set aside on special ap- 
peal. Akjoo Bibbb V, Koonjo Behabee Lall 

[19 W. B., 288 

Wise v, Rubaa Khatoon . 19 W. B„ 290 

Gofal Chundeb Ghobb v, Tinoowbeb Mundul 

[19 W. B., 349 

Mehbb Banoo 9, Eebamut Alt 

[22 W. B., 402 

170 , ... — Comparison of 

signatures in unusual manner leading to erroneous 
conclusion , — Where the lower Appellate Court re- 
lied on a comparison between the signature in a mort- 
gage-deed and the signature in a veikalutnama, and it 
appeared, in special appeal, that there were very con- 
siderable discrepancies between the signatures, the 
High Court (departing from the ordinary assump- 
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tion in such cases that the comparison had taken 
place in open Court before the parties in the usual way) 
concluded that the comparison had been conducted in 
some way which led the lower Court into error. 
They accordingly reversed its decision and remanded 
the case for re-trial. Phoodbb Bibeb v, Gobind 
Chundee Box. . . . 22W.B., 272 

177. Efceipis for 

renL*^ Comparison of signatures , — Credibility of 
evidence. — In a suit for rent the defendant pleaded 
payment and put in evidence receipts for the rent 
claimed. The Court of first instance disbelieved this 
evidence and gave a decree for the plaintiff. The 
Judge on appeal compared the signature of the plain- 
tiff on the receipts with his signature to a document 
not in evidence in the case, and reversed the decree 
and dismissed the suit, ffeld that the decision of 
the Judge, proceeding upon the point as to the credi- 
bility and weight of evidence, could not be objected 
to on special appeal. Hamsoondee Sibcar v. Kis- 
TOBAa Bag . • Marsh., 822 : 2 Hay, 421 

178. Receipts for 

rent. Civil Procedure Code, JS59^ s. 372. — Error in 
investigation of c«««.-~-In a suit for arrears of rent 
the defendant pleaded payment and filed receipts. 
The Collector distrusted the receipts, and gave a de- 
cree in favour of the plaintiff, saying that, as to three 
of the receipts evidence had been given which ho did 
not believe ; and that with respect to the other re- 
ceipts no evidence had been offered. The Judge on 
appeal reversed the decree, and gave a decree in 
favour of the defendant, expressing an opinion that 
the distrust of the evidence in support of the three 
receipts was without sufficient reason. Held that, 
with respect to the receipts in suppcirt of which no 
evidence had been offered, the plaintiff was entitled 
to a decree for the rents to which they applied, and 
that the finding of the Judge that such rents had 
been paid without any evidence having then been 
given of such payments was an ** error in the inves- 
tigation of the case ” which bad produced error in the 
decision of the case upon the merits, within section 
372 of Act VIII of 1869, and was therefore ground 
of special appeal MontrH Chvndbb Dhtjb v. 
Kidgs . . . Marsh*, 881: 2 Hay, 419 

179. ' Misapprehen- 

sion of and irregular dealing with, evidence by Ap- 
pellate Court. — Ground for reversing decision , — 
Where the lower Appellate Court misapprehended 
the documentary evidence, mistook the statements of 
witnesses, and without recording clearly its reasons 
for doing so, sent for documents which had not been 
put in evidence before the first Court ; and also came 
to the conclusion that certain documents whose au- 
thenticity had been sworn to were fabricated merely 
because their appearance seemed to indicate this, the 
High Court in special appeal held that the case bad 
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not been properly tried, and reversing the decision of 
the lower Appellate Court, remanded the case for 
re-trial, excluding from the evidence ou the record 
the evidence which had been received in the appeal 
stage without any reasons being recorded for its ad- 
mission. Nowab Khan v, Edohoonath Dobs 

[20 W, B., 474 

180. Error in law,-^ 

Misconstruction of document. — The misconstruction 
of a document is an error in law sufficient to form a 
ground of ap])oal. Odit Naeain v, Maheshxte 
hux SiNOH . Agra, F. B., 62 : Ed. 1874, 89 

181. Misconstruc- 

tion of document. — Error on facts. — Where the 
Court in recording the words of a document on which 
it relies puts one term for another, it is a miscon- 
struction ** affording ground for special appeal but 
where for reasons given it places a particular bound- 
ary mark in a particular spot its decision, even though 
wrong on the facts, would not bo a misconstruc- 
tion unless incompatible with the wording of the 
document. Kales Cuubn Pattub v, Chiindeb 
CuuEN Mundul . . .9 W. B., 866 

182. Question of fact, 

-^Erroneous use of admission by lower Courts . — 
The High Court, in special appeal, interfered with the 
concurrent finding of the first Court and the lower 
Appellate Court on a finding of fact, where the deci- 
sion turned entirely ou the construction of a writteh 
admission which had been wrongly understood. Lal- 
LA iMiiiT Lall V , Mahomed Lallzamah 

[18 W. B„ 447 

188. Mistake as to 

meaning of evidence. — Misconstruction of document, 
— The misconstruction of a document which is the 
foundation of the suit, being in the iiatufe of a con- 
tract or a document of title, is a ground for special 
appeal, although not named in Act VIIl of 1859, eec- 
tion 372. But a special appeal does not lie because 
of a mistake as to the meaning of some portion of the 
evidence which is in writing, if it is connected with 
other evidence affecting its construction. NOWBXTT 
SiKOH V, Chuttbb Dhabbb SiKan 

[19W.B.,298 

184 ^ . - Error in eon* 

struction and dealing with sale certificate, — A Judge 
is bound to give full effect to the terms of a sale cer- 
tificate i and when he proceeds to limit the effect of 
that certificate by certoin Inferences and conclusioiis 
drawn from other documents, he does that Which^ he 
is not at liberty to do, and commits an error of law 
which it is in the power of the High Court to reme- 
dy on special appeal. Mookhta HtTEtroKBAj Jo- 
BHBB V. Ram Laxl G 0 HA 8 HTA . 14W. B.,486 
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4. GROUNDS OF APPEAL— 

(c) Etipbnob, Mope op PBJiLiNa with 
— continued. 

Documentary evidence — continued. 

105 ^ 1 Construction 

of depositions of witnesses. construction of the 
deposition of witnesses is not a question of Inw, and 
therefore not aground of special appeal. Himmut 
Ali Khabibc 0. Ntamutoollah Khadtm 

[23 W. B., 250 

Upholding on appeal, NiAiiOTOOLLAn Khadim 

Himhat An Khabim . . 22W. B^519 

186. Construction of 

document, — Question of fact. — Where the conclusion 
of the lower Appellate Court rested, not only upon 
the contents of a document involving the question of 
its correct construction, but also np<m all the facts of 
the case and the whole conduct of the parties, — Held 
that it was not open to special apixial. Bukosheb 
Dhvb Mahata ». Mudhoo Soobun Chowbhey 

[23 W. E., 406 

187. Decision with- 

out sufficient evidence, — In a suit on a kabuliat, the 
Court of first instance found that the kabuliat hud 
not been signed by the defendant, but by a third 
party, and that there was no evidence that such third 
party was authorised to sign it. The Judge on 
appeal reversed the decision. Held that the decision 
of the Judge holding the* defendant responsible for 
the signature of a person of whose authority there 
was no evidence was erroueoub in point of law, and 
was a ground of special appeal. Sham: Chakb 
Bysack V, Bunco Ciiunbeb Ciiatteejke 

[Marsh., 656 : 2 Hay, 663 

188. Hinding of fact 

as to Ameen's report. — Where the lower Apjiellate 
Court finds as a fact that the Aineen's report is 
untrustworthy and his map wrong, the finding can- 
not be interfered with by the High Court in special 
appeal. IShbo Dyal Singh c. Hobgkinson 

[24 W. B., 342 

199, Omission to rs- 

eord opinion on evidence. — The omission to record 
an opinion on one of many items of evidence (s.y,, 
an Amceu^s rcpoi*t) is not such an error in law as to 
come within the scope of the provisions for special 
appeals. Bunbhoo Sookoobany v. Joy Pbokash 
Singh .... W. B., 1864. 367 

Himuut Ali Khabim v. Nyamutoollah 
Khabih . . 23 W. B., 250 

Upholding on appeal under the Letters Patent the 
decision of Kemp, J., in Niamutoollah Khabim v. 
Himmut Ali Khabim . . 22 W. B.. 519 

180. — Hnity in ao^ 

oount hook, — Error in law. — The improbability of 
plaintiff having received payment for one bill whilst 
another hnd older on© remained unpaid, was no reason 
tor the Judge refusing to consider the evidence ad« 


SPECIAL OB SBOOHD APPEAL-coa^- 

nued, 

4. GROUNDS OP AFPEAL^eontinued, 

(c) Evidence, Mode op bealing with 
— continued. 

Documentary evidence — continued, 

duced by plainti-fE in support of her demand, and his 
not having done so was held to be an error of law. 
So also the Judges having entirely ignored the evi- 
dence with regard to an entry in the plaintiff’s day- 
book on which the first Court decided the case, was 
held to ho an error of law in the investigation and a 
proper subject for special appeal. Dakimbo Dbbbb 
V, Hubbbehub Mookebjee . . 18 W. B.. 58 

Documents 

properly admitted.— a Judge is influenced in 
his estimate of parol testimony by the result of his 
consideration of documents which he ought not to 
have dealt with as evidence, there was held to have 
been no proper trial of the case. The High Court on 
special appeal remanded the case. Boibonath Pa- 
BOOYB ». Kussiok Lall Mitteb . 9 W. B., 274 

Puban Chunbbb Chattebjbe V, Gbish Chun- 
DEB Chattebjbe . . .9 W. B., 450 

192. Opal evidence. — 'Difference 

of opinion between lower Courts as to credibility of 
witnesses. — Where the Courts differ as to the credi- 
bility of witnesses, such difference does not form a 
ground of special appeal. Sbbeeant Ghosb n. 
Bhugwan CnuNBEB Sen • • 24 W. B.. 13 

103. — - — — Finding as to 

materiality of evidence or witnesses. — Though a 
Judge has a right to say that in the absence of a 
witness he considers material, he cannot give the 
plaintiff a decree, yet where he stated that unless a 
certain witness (from whom the plaintiff had got a 
conveyance which it was necessary for him to prove) 
attended and gave evidence, the plaintiff conld have 
no right whatever, his decision was held to be wrong 
in law and was set aside on special appeal. Ram 
Dhun Banbujeb V. Ram Nabain Moocbrjee 

[11 W. B., 8U 

194. Discrediting 

witnesses for general reasons. — Error in law. — For 
the lower Appellate Court to discredit witnesses 
merely for general reasons not affecting the parti- 
cular credit of any individual de])onent, is to commit 
an error of law, which can he the subject of a 
special appeal. Shbo Pueshun Pandey v. Bbun 
Panbex 24W. B..251 

195. — — Disbelief of 

witness as interested party, — A speeial appeal will 
not lie merely on the ground that the lower Appel- 
late Court has disbelieved a witness by reason of his 
being an interested person, or for any other reason 
within its discretion. Dwabeanath Doss Biswas 
V, Muddun Mokun Chvcebbbutty 

[6 W. B.. 292 

196. Omission to 

gioe reasons for heliemng untnesses disbelieved 
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4. GEOUNDS OF APPEAL-con^mutf^. 

(o) ETIDBNOB, MoDB Oir DSALlNa WITH 
-^continued. 

Oral evidenoe^on^titttec^. 

hif Icwisr Court — The omission of a lower Appellate 
Court to give its reasons for believing witnesses dis- 
believed by the first Court* does not constitute a 
ground of special appeal. Lvckhbb Monbb DoaaiA 
V. Eajhishobb Paul . .4 W. B., 106 

Nor the omission to give reasons for confirming 
the decision of the lower Court. Shambb Mokambd 
o. Pbodhan Palbb . . .6 W. 178 

197, Omission to 

give reasons for believing witnesses. — No general 
rule can be laid down as to when the reasons should 
be stated by an Appellate Court for believing one set 
of witnesses rather than another ; and the omission 
of a lower Appellate Court to state such reasons is 
not a ground for special appeal. Shumshubooddy 
V. Jan Mahomed Siedab . 21 W. B.* 260 

Mukdoomunnissa V. Nokhy Sinoh 

[24 W. B., 296 

196. ■ Omission to rs- 

mind witness of former contrary statement . — "Refer* 
ence to statement in judgment.’^When witnesses 
under examination make statements which are con- 
trary to statements previously made by them, the 
Court ought to draw their attention to the contradic- 
tion ; but an omission to do so does not make the 
judgment bad in law, because he has remarked on 
those contrary statements in his judgment. Sham 
Lall alias Shama v. Anuntbb Lall 

[24 W. B., 312 

100, Putting onus of 

proof on wrong party. — Irregularity affectiug 
merits. — Error in law. — A suit instituted in the 
Court of the Principal Sudder Ameeii was transferred 
under section 6 of Act VII 1 of 1859, to the Court of 
the Munsif, who took further evidence, and decreed 
in favour of the plaintiff. The defendant appealed 
to the District Court, on the ground (amongst others) 
that |>art of the evidence had been taken by the 
Principal Sudder Ameen; and the District Judge re- 
versed the Munsif ’s decree, not on this ground, but 
on the merits. The plaintiff then appealed to the 
High Court, objecting that the suit liad been illegaUy 
decided by the Munsif, upon evidence recorded by 
the Principal Sudder Ameen ; and that the onus of 
proving the bona Jides of the transaction, which was 
the subject-matter of the suit, was thrown by the 
District Judge on the plaintiff, instead of on the de- 
fendant, who alleged the want of it. Meld (I) that 
the MunsiPs having used the evidence recorded by 
the Principal Sudder Ameen was only an irregularity 
which was waived by the plaintiffs not requiring the 
witnesses to be examined again, and proceeding with 
the suit, and producing other witnesses to be examined 
in support of his claim ; and as this irregularity did 
not affect the merits of the case, the decree of the 
Munsif being in the plaintiff’s favour, it was not a 

IV 
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mied. 

4. GROUNDS OP APPBAL-.70ii<iii«eiI. 

(c) Evidbkob, Mode op dbalibo with 
— continued. 

Oral evidence — continued, 

ground for reversing the decree on special appeal; 
(2) that the onus was not thrown by the Judge upon 
the plnintiff in its proper sense, and so as to be an, 
error in law, as the Judge did not hold that the de- 
fendant was entitled to succeed without giving any 
evidence, unless the plaintiff disproved the allegation 
of the want of bona fldes. Nabakbhai Vbubhu- 
KANDAS V. NaBOSHAKKAB ChANDBO SHAKXAB 

[4 Bom., A. C., 08 

200. Admission or rejection of 

evidence. — Error in admission of document in* 
sufficiently stamped . — An error in the admission of 
an insuificiently stamped promissory note was held 
not to bo an error affecting the decision of the oase 
on its merits. Makbul Ahmad v. Iptikhabukhis- 
sA Beoum 7 N. W., 124 

201. Order under s, 30, 

Stamp Act XVIIl of 1869. — Misoretion.-^GronnA 
of special appeal . — A District Court refused to allow 
under Act XVlll of 1889, section 20, an insufficient- 
ly stamped document to be admitted on payment 
of the full amount of stamp duty, and the penalty, 
on the ground that it was wilfully executed in fraud 
of the stamp law. Held tliat the High Court coyld 
not in special appeal question the correctness of the 
District Court’s refusal. Pendse v. Malse, S Bom,, 
A. C., 94, commented on. Gambhibmal v. Chbjmal 

[10 Bom., 406 

202. Error in admis* 

eion of secondary evidence . — Whether secondary 
evidence is admissible in the place of primary is a 
question for the determination of the Court which 
tries the case on its merits, but such determination 
is open to special appeal, if it is come to without 
evidence at all, or without evidence legally sufficient. 
Ohundebkant Ghosb V. Showdaminbb Dbbia 

[0W.B.,517 

208. Befusal to etd* 

mit secondary evidence of lost deed.’—JSlX that it WOuM 
be right for the Court to rtjquiro for the protection 
of the revenue in cases where a lost deed was shown 
not to have had a stamp, would be that the saino 
money should be paid, before admitting seoonda^ 
evidence, as would have to be paid if the deed itself 
were produced. If the Court does not do that, hut 
allows secondary evidence to be given of the contents 
of the deed, it is not an error which affects the 
merits of the decision or is a ground for special ap- 
peal. Haban Chundbb Bhoobbb V. Rufisiox; 
Ohundbb Nbogy . • .20 W. B., 68 

204. — Refusal to cilUm 

additional evidence. — Discretion of ;The par- 

ties in an appeal are not entitled as of right to put in 
additional evidence. The Appellate Court allows ad- 
ditional evidence in certain cases ; but a special 

8y 
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Admission or rejection of evidence— eo»- 

timed, 

appeal will not lie in the event of !tho Court refusing 
to allow it. Golam Muckdoom e. Haprszoonisba 

[7 W. R., 489 

KuLro Singh e. Thahoob Singh 

[15W.R.,429 

SI05. . — Mefmal to allow 

additional evidence. — Oicil Procedure Code. 1859, a. 
855. — The High Court on special app<;nl cannot in- 
terfere with the refusal of a lower Court to comply 
with an application, under section 355, Act VIll of 
1859, to file additional exhibits. Moubsu Chundeb 
Shah v, Shobhee Mookheb Debia . 6 W. R., 196 

EUtf. — Taking of ad- 

ditional evidence hy Appellate Court. — Civil Pro- 
cedure Code (Act XI F of 1882), a. 568.— -Where the 
lower Appellate Court allows additional evidence to 
be taken, though it is not satisfied that the evidence 
is necessary under clause (a) or clause (6) of section 
668 of the Code of Civil Procedure, the High Court 
will interfere on special appeal j but where this does 
not appear to be the case, and there is simply an 
omission on the part of the Appellate Court to re- 
cord its reasons for allowing additional evidence to be 
taken, the High Court will not interfere. Haeiz 
Abdtjl Khbbim V, Sbi Kisbbk Rai 

[I.L. R..llCale.l89 

807* 1 Omiaeion to 

yioe reaeons for admiaaion of additional evidence.--^ 
A- sued B. for rent, making C. a defendant : the suit 
was dismissed and A, appealed. Then C. sued B. for 
sent; A. intervened and whs made a defendant; a de- 
cree was passed in favour of C,, and A. again appealed* 
On appeal the Subordinate Judge tried both suits on 
the same evidence, though there was evidence in the 
second case which was not before the lower Court on 
the hearing of the first. JSeld that he should have 
recorded his reasons for doing so, but that the judg- 
ment would not be set aside on that ground, it not 
appearin)^ that the party taking the objection had 
been pre 3 udiced or that it had Iwen’ raised before the 
Subordinate Judge. Pbannaih Sandval v. Ram 
C ooMAB Sandtal . . 2 C. I«. R., 88 

8W« — Improper rejec- 1 

fion evidence, — The improper rejection of evidence ‘ 

iffectlug the decision of the case on the merits is an 
error in law which may be set aside on special appeal. 
EuboChundbb Chowdhey V. Gobinj) Chdndee 

17 W. R., 255 

209* ' " ■»■■ ■ ' Mejection of 

evidence which ought to have been admiited.’-— Ground 
for interference, — The fact thnt the Jndge may have 
rejected evidence which ought to liave been received 
aim considered does not warrant the High Court in 
interfering to set aside an onler of such Judge. 
Vsnhataohbijul Chbxxx V. Pabyaxammal 


I 8PBCIAL OB SSCONJD AFPEAIi-HToaf^ 

I nued, 

5. OTHBa ERRORS OP LAW OR PROCEDURE. 
(a) Appeals. 

210. Appeal wrongly admitted* 

— Ordera and proceedinga thereon without jurisdic- 
tion. — Where an appeal was allowed from an order 
rejecting a review, and other acts and proceedings 
took place based on such illegal order, the High 
Court set aside all the proceedings in special appeal. 
Jbwdn Bibeb V. Bbddun Mundul 

[9 W. B., 489 

211. Appeal heard 

and decided without objection where no appeal lay, 
— Although Act XX III of 1801, section 20, barred an 
appeal from an order or decision passed in a suit in- 
stituted under Act XIV of 1859, section 15, yet where 
an appeal was made in such a case no objection taken 
and ^ the appeal decreed, the High Court refused to 
interfere, the lower Appellate Courtis decree having 
given the plaintiff what the first Court ought to have 
given. Hubdval Singh v. Kunhta Lall 

[19 W. B., 247 

Costs. 

212. — Interference with award 

of costs. — The Court may interfere with the award 
of costs on appeal. Japbeb Begum v. Ahmed Hob- 
sein Khan .... 1 Agra., 270 

218. Question of costs.— There 

may be circumstances which would justify an appeal 
upon a mere question of costs. Chiteayil alias 
Kunath Ahmed Koya v, Ibumanom Vittil 
Kanhamath Haji . . .3 Had., 279 

214. - ■ ' — ■ ■' Mode of award- 

ing eoHa, — The question of how costs have been 
awarded is not a point for special appeal. Brsb 
Pbbshad V, Doobga Psbshad . W. R., 1864, 215 

215. — ' Appeal from 

portion of decree relating to coate.’— Meld, in con- 
formity with a Full Bench ruling of the late Sudder 
Court, that a special appeal lies from the order of the 
lower Courts in matters relating to costs, and that 
there is nothing in the law limiting or taking away 
the right to appeal specially from that part of a 
decree which relates to costs in any case where any 
legal ground for special appeal is shown to exist. 
Abba Ram v. Kashmebbbb Dabs 

[Agra, P. B., 90: Ed. 1874, 

216. ■ ' ■ Biaoretion in 

assessing costa.— ‘Civil Procedure Code, 1359, a. 187. 
—Where no appeal .is made against the judgment 
passed- on the subject-matter of the suit, the discre- 
tionary power of assessing costs given by section 
187 of Act VIII of 1859 should not, unless in a very 
exceptional case, be interfered with by the Appellate 
Court. KurrusYAMiArYAN v, ’Wawwitvayyan 
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FROCK DVRE-^ontinued, 

(b) COBTB^^onMnued, 

Question of costs — continued, 

217. ' Improper exer~ 

vise of discretion in awarding costs, — An improper 
exercise of discretion in awarding;: costs against which 
a regular appeal would lie, is no ground lor allowing 
a special appeal, unless the award is contrary to some 
particular law on the subject. AMIBSAHBB Hafiz - 
ULLA V, JaMSHBBJI KuSTAMJI 

[4 Bom., A. C., 41 

Dbsaji Lakhmaji V, Bhayanidas Naeotamdas 

[8 Bom., A. C., 100 

218. Improper exer- 

cise of discretion in awarding costs. — Inhere is no 
foundation for the opinion that an Appellate Court 
has no authority to interfere with the discretion of 
the lower Court as to costs. To assess the defendant 
in a suit with the plaintiff*s costs, when plaintiff’s 
suit is dismissed for want of any cause of action, is 
irregular and unreasonable. Dantulobi Wabayana 
Qajapati Razc Oabu v, Subafpa Razu 

[3 Mad., 113 

219. — Erroneous order 

as to costs, — The Court below gave the plaintiff a 
decree in a suit for mesne profits for such an amount 
as should be ascertained to be due, and ordered that 
the plaintiff should hfive his costs on the amount 
claimed. Meld that this constituted no ground of 
special appeal, but that the remedy of the defendant 
was by application to the Court below to amend the 
order. Bhuggoban Chu^beb Ghosb t). IShumbhoo 
Chundbr Ghosb . , . Marsh., 603 

220. ' Error in impro^ 

per exercise of discretion as to costs. — Where the 
first Court’s discretion is improperly exercised in the 
matter of costs, the error may be rectified in regular 
appeal ; but, if this is not done by the lower A ppel* 
late Coui't, the error is not such as would justify the 
High Court’s interference in special appeal. Coma 
Chubb alias Gopal Chundbb Roy Mozoomdab v. 
Qikish Chundbb Banbbjbe . 26 W. B., 22 

221. — — — Order in discretion 

of lower Court. — Where, in a suit for defamation, a 
decree was given for the plaintiff for nominal damages, 
but he was ordered to pay the defendant’s costs,— 
Meld that the order as to costs was in the discretion 
of the Court below, and therefore no special ap()eal 
would lie from such order ; the rule, as laid down in 
^idhaH Lai Eoy v. Sundar Bibiy B. L. R., Sup. 

• ^***^E» that an order as to costs cannot be 

interfered with in special appeal unless it is illegal. 
Futbbk Paboobb V, Mohbndbb Nath Mozoomdab 

[I. L. B., 1 Calc., 385 : 25 W. B., 228 

l^ersing on appeal under the Letters Patent the 
decision in Mohbbdbo Nath Mojoohdab d. Fut- 
TIOH Paboob . . . . 24 W. B., 319 

Achuhbit Sinhh V, Kunhya Lal Mohajun 

[7 W. B., 208 
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6. OTHER ERRORS OP LAW OR 
PROCE DURE -eoMf inusd. 

(c) DiflCRBTION, ExEBCISB OF, IN VARIOUS GASBS. 

222. Order for seottrity for 

costs. — Appeal struck off in default, — Absence cf 
error in Zatc.— When the Civil Procedure Code gives 
to a Court of regular appeal a discretionary power, 
and that discretionary power has been fairly exer- 
cised, it is no good ground of special appeal that a 
wiser exercise of the discretion M’^ould have led to 
different results. In a regular appeal the District 
Judge, at the instance of the respondent, on 26th 
March, called upon the appellant, who resided out of 
British territory, to show cause, within two days, 
why, under section 342 of Act VIII of 1859, he should 
not furnish security. The appellant appeared on the 
18th of May, and filed a written statement that he 
owned land in Jhansi, and prayed that if the state- 
ment was denied, inquiry might be made. There was 
nothing to show that this statement was disputed. 
The Judge on the same day made the following 
order : “ As I cannot say whether or no this is true, 

and am not aware of th(^ terms under wliich land 
is held in Jhansi, if indeed the appellant holds any 
land there, the excuse cannot in its present form be 
accepted, nor can the respondent be exposed to risk 
while enquiries are pending. The ajipellant must file 
security within fourteen days or the appeal will be 
struck off.” On 2StU May the appellant produced certi- 
ficates that be held maafi lands in Jhansi. The Judge 
not considering these to bo security, after recording that 
no further order could bo passed, struck off the appeal 
with costs. A special appeal having been admitted 
from the Judge’s orders, the respondent objected that 
no special appeal would lie. Jleld^ that the High 
Court ought not to interfere in special ai)poal merely 
on the ground that, in the exercise of the discretion 
given to the lower Appellate Court, another Court 
might have thought it unnecessary to call upon the 
appellant to furnish security. Meldy also, that unless 
it could be shown that the investigation of either of 
the issues of fact touching the appellant’s residence 
and property hod been defective, or that there had 
been error in law, the High Court had no power to 
interfere in special appeal. Eeld, also, that if the 
appellant hod, after the order of 26th March, 

into Court without delay, or even on 13th May ap- 
plied for an adjournment to enable him to put in proof 
that he held land in Jhansi, and been refi:^d that 
permission, the Cohrt would ^ve interfered in special 
appeal. OoPAL Kuundbe Rao «. Dbokbb NunduH 

223. Execution of decree.—, 

cretion of Court executing decree. — Civil Brpoe 
Code, 1859, s. 207, --It is entirely in the discretion of 
the Court executing a joint decree to make arrange- 
ments under Civil Procedure Code, section 207, 
regarding its execution by one of the decr^ -holders, 
and to take necessary stops for the protection of the 
interests of the rest ; and if it does not choose to do 
that, it cannot be pronounced wrong in special appeal. 
Heba Rot v, Gujadkhb PAbskad Nabaik Singh 

[24W.B.,288 

8 
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nued, 

6. OTHER KBRORS OF LAW OR 
PROCEDURE— 

{c) DiBOBBTXOjr> Exeboisb 07 , nr Vabiotts Cases 
•^contimied, 

224. Befiisal to grant fresh sum- 

mons. — Delay. — ^An exercise of the discretion of the 
Court in refusing to grant a fresh summons on 
account of delay in applying for it. cannot be inter- 
fered with on special appeal. BuoJO Lall Mookeb- 
arsB V. Abohob Lall Ghosal . 26 W. B.* 71 

226. Order for payment of de- 

cree by instalments without providing for 
interest or penalty agreed upon on default. 
-^Dietresiiant Arbitrary exercise of . — Civil JPro- 
eedure Code^ 1S59, e. 194. — When the lower Couiiis 
ordered the decree to bo paid by instalments which were 
hardly suiBclent even to cover the interest and did 
not provide for tlie interest and penalty conditioned 
in case of default , — Held that they had exercised the 
discretion vested in them hy section 194, Act VIII of 
1859, arbiti*arily and without due caution, and their 
order could be interfered with and set aside on special 
appeal. Hub Qobikd o. Httbkuo . 1 Agra, 116 

Japbbb BsarM v. Ahmed Hobsein Khan 

[1 Agra, 270 

220. Befusal to allow applica- 

tion to amend plaint.— to allow 
amendment of plaint . — A lower Court has discretion 
to permit, or not, the llUng of a petition to amend a 
plaint, and its refusal is no ground for special appeal. 
WAfflOK & Co. V. WlDHOO blOWAB 

[10 W. B., 87 

227. Interest, Award of.— in^er- 

oH on decree^ Discretion of Court in allowing . — The 
Court executing a decree has a discretion in allowing 
interest, which will not be interfered with in special 
i4>pcal. Pabss Kath Mubhopadhya v. Kibto- 
irOHAN Saisa 

[8 B. I-. B., Ap., 106 : 12 W. K., 60 

(d) Jbbuss, Omission to decide— 

228. Omission to consider ma- 

terial facts. —-Den^and of appeal heard hy a Sub- 
ordinate Judge to District Judge. — Act XIV of 
iS82t e. 55(5.— If, on second appeal, it is found that 
certaiu material facts, having an important bear- 
ing upon a question at issue in the suit, have been 
omitt^ to ie considered hy the lower Appellate 
Court, the High Court will interfere with the deci- 
sion of the lower Appellate Court, even though it be 
on a question of fact. Lena Nath Banbbjeb v. 
Habi Dasx . . I. li. K., 11 Oalo., 409 

220, — Osatmoii to try 

guestion of pommoa when material . — When the 
plaintiff sued as owner of property in dispute and in 
which the defendant admitted the plaintiff’s posse- 
sion but qimliaed it by saying that the plaintiff 
held as eur-i-peshgidsr or mortgagee, the omusion of 
the Appellate Court to try the question of possesdon 


SPECIAL OB SECOKD APPEAL-easfs- 

nued, 

6. OTHER ERRORS OP LAW OR 
PROCEDURE— 

(d) Issues, Omission to decide — cowtinued. 

Omission to consider material fact»— 

contimed. 

is an error of law in the investigation, which the 
Court will take notice of on special appeal. Gotal 
Roy V. Tskaet Hoy . . .8 W. B., 888 

280. Omission to decide on li- 

mitation. — An omission by the Judge on appeal to 
decree according to the law of limitation applicable 
to the case as stated by the plaintiff, although the 
objection may not he raised in the grounds of appeal, 
is an error or defect in the decision of the case on 
the merits and a ground of special appeal* Saluji 
Kesbaji e. Rajsan&ji Jalmsangji 

[2 Bom., 160 : 2nd Ed.» 162 

28L Omission to inquire into 

defendant’s plea. — Suit for confirmation of title 
and possession. — Where a purchaser sues for confirm- 
ation of title and possession, and the pica set up by the 
defence is that the rights and interests in (question 
were previously transferred to another party who had 
sold it to the defendant’s vendor, the omission of the 
Court to inquire into the alleged transfer and see 
whether it was genuine, and if so, whether it was a 
real or only a colourable transaction, is* an error in the 
decision which is a ground of special appeal. Bhttoo- 
BUTTY V. BiKEAMAJflET SiNGH , 8 W. B., 477 

{e) Judgments. 

282 Beversal of judgment. 

without reasons. — Difference of opinion as to 
facts. — A special appeal lies from an Appellate Court’s 
judgment in which the decree of the lower Court is 
reversed without any reasons given for differing as 
to facts. Gobubdhun v. ISadhoo . 1 W, B., 244 

288. Omission to state reasons 

in judgment. — CivU procedure Code {Act XIV 
of 1882), ss. 674, 684. — The fact that the judgment 
of an Appellate Court is not drawn up in the manner 
prescribed by section 674 of the Civil Procedure 
Code is no ground for a second appeal under section 
584 unless it can be showm that the judgment has 
failed to determine any material issue of law. Bibva- 
NATH Haiti v. Baidyanath Mandul 

[I. li. B., 12 Oalo., lOO 

284. Finding of fact 

— Cieii Froeedure Code, 1882, s, 204. — A &iding 
unaccompanied by the reasons for it, as required by 
section 204 of the Code, is not a conclusive finding of 
fact binding on a Court of second appeal. Kamat 
V. Kamat . . 1. L. B., 8 Bom., 868 

286. The Judge de- 

cided Uiat the plaintiff was barred by limitation, but 
his judgment did not disclose the grounds on which 
he held that plaintiff was not entitled to deduct, in 
calculating the twelve years* limitaUon, the time 
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OmiBBion to state reasonB in jud^pnent 

— continued. 

occupied by certain suits brought for the same pro- 
perty, in which he was iion-sulted. Held that it was 
no ground of special appeal that the judgment was 
silent on the subject of the claim to deduction, and 
that whether the point was urged iii the lower Court 
or not, the plaintiff had no ground of special appeal 
in respect of omission of all notice of it in the judg- 
ment. Ramboondbb Dobs v. Mahomed Abbed 
[1 Ind. Jiir., O. S., 102 

236. Urror of pro* 

eedure . — Cieil Procedure Code^ 1859, s. 359. — A 
lower Appellate Court’s omission to give reasons can- 
not bo considered a ground for special appeal when 
it has not produced error or defect in the decision 
upon the merits. Where a lower Appellate Court 
has omitted to state reasons, and it appears to the 
High Court that reasons should have been stated, 
the proper course is to retain the case on special ap- 
))eal, but to return the proceedings and require 
the omission to be supplied. Dooleb Chttbd v. 
OoMDA BsauM . . . 18 W. B., 478 

237 , OmisBion to state points 

for decision and reasons in judgment.— 

Omission to follow direction in Cieil Procedure 
Code, 1859, s. 559.— Section 359, Act VIII of 1859. 
requires the points for determination — those in appeal 
as w'ell as those in the original pleadings— to be 
stated, and the reasons upon which the decision ivns 
arrived at thereon : an omission to do this is ground 
of Rpecial appeal. Roop Chakd Roy r. Ram Kant 
Kobbbbaj .... W. B., 1864, 08 

238; Omission to give reasons 

in judgment until after appeal. — The fact of a 
Judge not writing a judgment containing the reasons 
for his decision until after the decree in appeal was 
passed was held not to affect the decision of the case 
on the merits, and was therefore not a ground of spe- 
cial appeal. Bhagvatsanoji Jalamsangjti V, Pab- 
TABSANGJ'I Ajjabuai. Ganpaibam Labhmibam 
V. JAICHAND TaIiABCHABD 

[4 Bom. A. C.. Ids. 109 

280. Decision on point not 

contested.— In a suit by a talookdar. where the 
dispute was wliether certain land which the plaintiff 
held was what he was entitled to hold as lakhiraj, 
under a sanad which he produced, and as to the 
genuineness of which no question was raised, the lower 
Appellate Court indicated that it considered the 
sanad not to be genuine. MM that this was an 
important error, as the genuineness of the sanad was in 
ho way in issue, and that the judgment must be set 
aside and the case remanded. Ram Soondub 
Baksktex 9. Kales Pbbsuad Hajrah 

[19 W, R., 267 i 
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6, OTHER ERRORS OF LAW OR 
PROCEDU RE — continued. 

(e) JlTDGMBNTS— coafiffStfd. 

240. Decision for plaintiff on 

ground not alleged by hitXL*^ Civil Prooedum 
Code, 1859, s. 350, — JError not affecting merits.-*** 
In a suit for possession of a quantity of land, whi^e 
the first Court gave ^laiiitilE a decree on the ground 
that he had proved title by purchase, and the lower 
Appellate Court, in confirming the decision on the 
substantial issue raised, went further, and found 
that one of the defendants was plaintiff’s ryot, con- 
trary to the allegation set up by the plaintiff him- 
self, — Held in special appeal that the error did not 
affect the merits of the case or the jurisdiction of 
the lower Court; and the High Court could not 
therefore interfere under section 860 of the Code of 
Civil Procedure. Ram Chundbe Chattebjee v. 
Ram Jbbbuk Bass . . 14 W. B., 141 

241 . Decision founded on issues 

not raised in the suit.— of In a suit 
for the recovery of land upon an alleged lease found 
to he not genuine, the defendants set up a sale by 
plaintiff’s father. The lower Court found that there 
had been a sale in fact, but held it to bo invalid ac- 
cording to Hindu law, as having been without the 
concurrence of the plaintiff, the sou of the vendor. 
Meld that the validity of the sale not having been 
questioned by the plaintiff, who had rested his cbbo 
on entirely different grounds, and no issues having 
been raised as to the validity of the sale, the Judge 
had committed an error of law affecting the merit^s 
in so deciding, and his decision was reversed on spe- 
cial appeal. Palani Yandi Kauedah v. MrirtrsAMi 
Kaxtndah .... 2 Mad.»441 

(/) Local Investigations. 

242. — Order directing local in- 

veBtigdtion.— I>isoretion of Coar^.— Directing a 
local investigation or not is a mere matter of discre- 
tion in which no special appeal will lie of right. 
Gbaham V. Lopkz ... 1 W. B«, 141 

Bykdnt Nath Sbin v. Pbabbe Monbe Dassbb 

11 W. B., 196 

PooBNo Pebsad Roy v. Chundee Nath Chat- 
tbbjbb . 1 W. B., 249 

Rajkishbn Mooebbjeb V. Hueo Mohun Moo- 
KBBJBB . .5 *W. B., 248 

243 . Order as to local inquiry- 

*** Discretion of Jwdys.— Itis within the discretion of 
a Judge to order or refuse a local inquiry. When, 
in the exercise of a reasonable discretion, he refuses 
such inquiry, his order should not be interfered with, 
unless very ’strong grounds are shown for the neces- 
sity of the inquiry. Ra«h Bbhaebe Singu^ v. 
Sahbb Roy . . - 12 W. B., 76 

244 . Omission to direct local 

investigation. — Error in law. — It is not an error 
in law in the investigation of a case where the Courts, 
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below do not direct a local investigation of their I 
own motion when they are not asked by the parties I 
to do BO. Maolonali) V. Mukar Rot 

|;B.L.IL,Sup. VoL,868 : 8 W. R., Act X, 168 

^ 5 , Local inquiry in suit as 

to enhancement of vent,— Discretion of Judge 
to order local inquiry in suit to contest notice of 
enhancement . — Order of Judge. — la a suit brought 
to contest a notice of enhancement, a Judge is not 
bound to order a local inquiry, merely because he j 
incidentally states such an inquiry to be the best 
source from which to obtain reliable evidence upon 
the point of rates. Nor will a special appeal lie on 
the subject of the Judge exercising a discretion as 
to ordering or not ordering such an inquiry. HSBA- 
LOLL Seal «. Guegadhue Suenaputty 

£W. B., P. B., 10 : 1 Ind. Jur., O. S„ 8 
1 Hay, 229 

Gvegadhcb Suenaputtt V . Hbraloll Seal 

[Marsh., 60 . 

SI46. Irregularity in local in- 

quiry. — Civil Procedure Code^ 1859, s. 180. — Ap‘ 
pointment of improper officer. — Though section 180j 
Act VIII of 1869, makes it imperative on a Court to 
employ in the first instance the regular officer of the 
Court to hold a local inquiry, non-compliance with 
this requirement of law is not per se a ground of 
special appeal. Eamdobs Koondoo v. Nilkanto 
^ 8W.B.,6 

(^) Mistakes. 

Mistake in account.— 

Meview, Application for. — A mistake of account not 
being an error in law or procedure is not a ground 
for special appeal. The remedy lies in an application 
for review. Ram Kanth Roy Chowdhry v. Kalee 
Mohue Moookjbb . . 22W. B., 810 , 

Pbobpneo Coomar Dtttt V . Chytgeno Cuprn 
B iPTALtrEXAB . . 26W.B., 74 

248. Error in description of 

defendant as a minov^-— Appeal ,hy guardian 
treated as appeal by minor.— The father of a defend- 
ant filed an appeal from the judgment of the first 
Court, describing his son as a minor. It afterwards 
appeared that the defendant was not a minor ; and 
the lower Appellate Court refused to pass an order, 
idlowing the appeal by the father to stand as an ap« 
peal by the defendant. Held that the lower Ap- 
pellate Court could, in the exercise of its discretion, 
allow the appal to stand as an appeal by the defend- 
ant, hut the High Court could not interfere with the 
0rder in special appeal. Shama Cuarak Ghose u. ^ 

[8 B» L« B., Ap., 116 
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6. OTHER ERRORS OP LAW OR 
PROCE DURE — continued, 

{g) Mistakes— 

249. Decree proceeding on mis- 

take as to applicability of law.— AfiXaAre of 
Judge not affecting merits. — The Court will not 
interfere on special appeal with a decree proceeding on 
a mistake as to the applicability of a law when such 
error does not affect the decision of the case. 
Kubebm Khan v. Mtthyooz 

[W. R., P. B., 10 : 1 Ind. Jur., O. S., 77 
1 Hay, 226 

S. C. Jtjgobitndoo Mozoomdab v. Gooeoo 
Pebbal Roy . Marsh., 62 

[Marsh., 270 : 

Akbfballt V . Horsan Ally 

[1 Ind. Jur., N. S., 101 ; 6 W. B., Mis., 29 

( h ) Mfltipaeiofsnbss. 

260. ■' Misjoinder of causes of ac- 

tion. — Misjoinder of cjiuses of action is not alone a 
valid ground of special appeal. Shfnefb Patukh 
V . Lala Shbo Chfrn Lal 

[2N. 

261. Ah sene e of 

material iTy ary. —Misjoinder of claims without proof 
of substantial injury sustained thereby, is no ground 
for special appeal. Dfebhun Pandey v. Saminah 
Bbbbb 1 W. B., 114 

262. — Material ir» 

regularity. — Where a plaint containing separate 
causes of action on the part of distinct plaintiffs, 
though but one prayer — vis., for the delivery up of 
certain nekasi papers — was filed and tried as a single 
suit, the Court trying the case was held to have 
committed not a mere technical irregularity, but an 
incorrect proceeding liable to lead to injustice and 
a ground for interfering with the judgment on spe- 
cial ap})eal. Ramooomab Siboab v. Kales Coo- 
MAB Dftt . . . 10 W. B., 279 

268. Objection on ground of 

misjoinder. — Where an objection on the score of 
misjoinder is disallowed by the first Court but rightly 
allowed.by the lower Appellate Court, the fact that 
the latter Court holds the objection to be good is no 
ground of special appeal. Mahombo Hossein v, 
Potfn 20W.B.,147 

(<) Pabtibb, 

264. Adding parties.— 

of Court. — The exercise of the discretion a Court 
had to add parties under section 73, Act VIII of 1859, 
could not be interfered with on special appeal unless it 
w^as manifestly unjudicial and wrong. G yabam Seal 
V. Issue Ohundeb Chuckebbutty. 2 W. B., 168 

' PoBAN MuNSUL MoLLAH V. SHAM ChAKD GHOSB 

[1W.B.,22B 
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Adding parties— >coi^tnw 0 ci^. 

265. — Error in add- 

ing party ae plaintiff,-— Civil Procedure Codcy 1877, 
e, 591. — In a suit for rent where the defendant al- 
leged that a person not on the record had a joint in- 
terest with the plaintiff in the property in respect of 
which the rent was due, and where the plaintiff dis- 
puted this and the third person w'as added by the 
Court as a co- plaintiff, — Held, this would be an error 
or defect to which objection could be taken in the 
memorandum of appeal under section 591 of Act 
X of 1877, Googlbb Saboo v. Premlall Sahoo 

[I. L. B., 7 Calc., 148 

266. Erroneously mak- 

ing iniervenor party to suit . — An error in allowing 
an intervenor to be made a party to the suit is one of 
procedure only and is not a ground of special appeal, 
unless it is shown that the decision of the case was 
affected by such error. ftluNHOO Mahtoon v, Teb- 
Loco Kooeb . . « .18 W. B., 818 

257. Befasal to add party.— 

discretion of Court in refusing to add party undet 
s, 78, Civil Procedure Code, 1S39. — The High Court 
will not on special appeal interfere with the discre- 
tion of a Court in refusing to add a party under sec- 
tion 73, Act VIII of 1859, unless it is clear the discre- 
tion was exercised capricionsly, or it appears abso- 
lutely necessary to add the party. Jagadamba Dabi 
V , Haban Chandba Dcttt 

[10 W. B., 108 : 6 B. L. B., 626, note 

258, Misjoinder of partleB.—Jr- 

regularity producing error or defect on the merits . — 
Where a suit was brought in the Court of the Subor- 
dinate Judge by joining as parties defendants who 
ought not to have been joined, and if they had not 
been joined the suit would have been cognisable by 
the Munsif — Reid, that the irregularity of the course 
by which the matter of the suit was brought before 
another Court than that which would otherwise have 
had cognisance of it, was calculated to produce error 
or defect in the decision on the merits and therefore 
a ground of special appeal. Gubga Rai v. Sakebna 
Bjbgum 5 N. W„ 72 

269. — Death of party. — Filing 

plaint in name of dead person. — Irregularity . — 
Where a plaint was filed in the name of a deceased 
party, of whose death the person filing the plaint was 
ignorant, and the heir and representative of the 
deceased was at once put upon the record as plaintiff 
in his room, the irregularity (if any) was held in spe- 
cial appeal to be immaterial and not such as the 
Court would take notice of. Goluck Chundrb 
Dutt V, CouBT OB Wabbs . 10 W. B., 127 

260. Objection of non-joinder 

of^ parties, — Error causing tmrong decision,— -The 
objection of non- joinder of parties cannot be made 
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Objection of non-joinder of parties— oos* 

tinned, 

a ground of special appeal unless the want of parties 
has caused a wrong decision to be given. HbbBA 
Lall Chowdhbt V, Bibtoo Lalb Chowdbbt 

[22 W.B.,288 

( j ) Rekaiyd. 

261. Order of remand irregular- 

ly made. — Error in law.—^Civil Procedute Code, 
1859, s. 351, — It is an error in law for a lower Ap- 
pellate Court to remand a case except in ac^cordiiuce 
with section 361 of the Civil Procedure Code. A 
special appeal will lie ngainst a decree remanding a 
suit. Nanabbai Naeotombas v, Ramshbt tlOVIND- 
6 Bom., A. C., 166 

262. — Eemand of ease 

under s. 351, Civil Procedure Code, 1859. — Irregu- 
lar procedure. — A special appeal does not lie merely 
because the lower Appellate Court remanded a case 
under section 351 of Act VIII of 1859, instead of 
calling for additional evidence under section 355, 
without proof that the special appellant has been 
prejudiced. NowcowBBBMtTNBULv. Mookta Bibbs 

[2 W. E„ 181 

Or instead of framing issues on which the case 
might be tried. Jugobundhoo Habbab v. Bbbb- 
kabaik Mittbb . . .20 W. B., 188 

Bnt eee Bam Kant Pandby v, Gunebhbb 
Koonwvb .... 6 W, B., 47 

268. — Improper re- 

mand under e. 351, Civil Procedure Code, 1859.—— 
Error in procedure.— Where a lower Appellate Court, 
instead of keeping a case on its file, and cither call- 
ing for further evidence, or remitting issues under 
section 354 of Act VllI of 1859, improperly remand- 
ed it under section 351, but its decision on the me- 
rits was not prejudiced by the error in procedure, the 
High Court refused to interfere in special appeal. 
Bblbbo Pbkbhad V. Golab Khan , 6 N. W„ 101 

Ghasi Singh v. Budh Singh , 7 N. W., 188 

— - ' — Civil Proce- 
dure Code, 1859, s, 85 1 . — It does not necessarily fol- 
low, when a lower Appellate Court remands a suit 
under section 351 of Act VIII of 1859 instead of 
section 854, that the order of remand is void and to- 
versable in special appeal. Where, however, a lower 
Appellate Court, directing certain persons to be made 
parties to the suit, erroneously remanded It under 
section 351 for the trial of a particular issne,— JBeld 
that, if the case went back under section 851, inas- 
much as the error, by restricting the Court of first 
instance to that particular issue and thus leaving the 
finding of the lower Appellate Court on other portions 
of the case final, might have produced error in the 
lower Appellate Court’s derision on the merits, tV 
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decision should be reversed and the lower Appellate 
Court directed to remand the case under section 354. 
Gujbaj Sikoh e. Bijai Sikoh , 6 N. W., 114 

205, Irregularity in remand- 

ing case. — Cwil Procedure Code, 1859, es. 352, 
854* — Where a Judge, instead of remanding a case 
under section 352 of Act VllI of 1869, when the 
Munsif had not disposed of the case upon any pre- 
liminary point, ought to have disposed of it under 
section 854, keeping the case on his own hie, and 
or^ring the Munsif, after taking the necessary evi- 
dence and deciding any issue hxed by him, to send 
up his finding with the evidence to his Court, and 
then proceeding to try the case as an appeal, — Seld 
that the irregularity was not one which aifectod the 
merits of the case or the jurisdiction of the Court, 
so as to justify interference with the Judge^s deci- 
sion in special appeal. GoKaA Monee Dosbee v, 
Ibbub Chukdeb Bhaha . . 17 W. B., 465 

206, — ii.,.— — Error in trial 

of case.— In a suit for a pottah, the Deputy Col- 
lector having failed to take the evidence of cer- 
tain witnesses produced by the plaintiff for exami- 
nation, the lower Appellate Court remanded the 
cose with a view to the evidence being taken. 
This was done, and the case was re-tried by the 
Deputy Collector, who again dismissed the plaint. 
On appeal the decision w'us reversed. Meld that the 
Judge may have been so far in error, in that while 
remanding Uie case he did not direct the lower Court 
to send the case back to him with the additional evi- 
dence j yet, as the error did not interfere with the 
merits of the case or the jurisdiction of the Court 
(the evidence having been before the Judge in ap- 
peal), it would not warrant interference with his 
decision in special ap^al. Nussubooddebn Hob- 
BBiN Ceowdhbt e. Lall Mahomed Pdramakick 

[18 W. B., 284 

207, Improper dealing with re- 

mauded ease. — Ue^hearing and deoieion of case on 
remand for particular purpose*---Tho Court of Ap- 
peal directed a remand to try the issue on a plea of 
payment. The lower Court determined the w'hole 
case over again. Meld that it had no power to do 
more than tiy tlie issue referred, and that, on this 
ground, its decision might be set aside on special 
appeal. Moltab Alibb e. Shew Buebh 

[Harsh., 603 

(It) Review. 

Order granting review.-^ 
Order admitting revietc to oorreei error or omission, 
—Where a lower Court with materials before it comes 
to ihe eondusion that a review which has been 
apphed ior is necessary to correct an evident error 
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Order granting review—co»^*««ed. 

or omission or for the ends of justice, and grants the 
application accordingly, the order admitting the 
review is not open to be questioned in special appeal. 
Sahebjan Bibee v. Sufdtjb Axi . 22 W. B., 288 

But when a review is admitted on no grounds the 
order is open to question. Kolbbmooddebn Mxtn- 
DUL 0 . Hbebitn Mvndijx . . 24 W « B., 186 

209. — Admission of 

review on improper grounds. — Where a review has 
been granted without proper ground, the High Court 
on special appeal can set aside the order and restore 
the former judgment. Chukdeb CHUBjr AuoaBO- 
DANT 0. Looduneam Dkb . . 25 W. B., 824 

270. Grant of re- 

view on improper or insuficient grounds. — Where 
a Court has granted a review the High Court will 
not interfere on appeal, though the grounds for 
granting the review were improper or insufficient. 
OUEFMUBTTI NAYUDU V. PAPPA NaTDDU 

[1 Had., 104 

See Fuzzjsji Hosseik o. Ebaybt Axi Khan 

[2 W. B., 268 

271. Beviewing predeoessor’s 

judgment and reversing it on insufficient 
grounds. — Where a District Judge, as the lower 
Appellate Court, reviewed his predecessor’s judgment 
and reversed his decision, and the High Court in 
8|)ecitd appeal saw no ground on which it could right- 
ly disturb the judgment in question, it set aside the 
review and restored the judgment. Pabbhtty 
Chubn Doss v, Pbotap Chdndee Sen 

[28 W. B., 275 

272. Order reviewing judg- 

ment of predecessor.— Order on insufficient 
grounds. — Though a Judge ought not to admit 
(merely on the facts and without any new evidence 
being adduced) a review of judgment passed by his 
predecessor, yet his doing so is not per se a ground 
of special •appeal. Ghoxam H ossein v. Okhoy 
CooMAS Ghosb . . 8 W. B., Act X, 169 

278. Omission to correct error 

in decree on review.— When the parties neglect 
to get an error of law in a decree of the High Court 
corrected by a review, the High Court will decline to 
correct it when the case comes up before them again 
in a subsequent special appeal. Sabho Nabaik 
Khandaxeab V. Naeayan Bhikaji Khakbaxkae 
[6 Bom.» A. O., 288 

Akbits Axi v. Mttxxicb Muehdoom Bdesh 

[25 W. H., 68 

(Q Vaxuation op Suit. 

274, Error in valuation.— Error 

not affecting decision or jurisdiction of CourL^ 
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6. OTHER ERRORS OP LAW OB 
PROCEDCJ RE — continued. 

(i) Valuation of Suit— cow/i»«erf. 

!Brror in valuation — continued. 

An error of valuation, which does not affect the 
jurisdiction of the Courts in which a suit is tried, 
and does not lead to a defect in the decision on the 
merits, is not sufficient ground for interference in 
special appeal. Eisto Chubn Mojoomdab v. 
Dwabka I^Iath Biswas . . .10 W. B., 32 

276. Increaee of 

costs to defendant. — Semble, — That an error in the 
valuation of the plaintiff’s claim, on account of which 
error the defendant is compelled to pay more costa 
than he would otherwise have to pay, is not in gene- 
ral a ground of special appeal. Nandbam Sunuarji 
Naib r. Balaji Vithal . 6 Bom., A. C., 153 

276. ' Dismissal of 

appeal for improper valuation. — The Civil Judge 
dismiss^ an ap^ieal on the ground that the appellant 
fraudulently presented a stamp insufficient to coyer 
the stamp duty properly payable by him on appeal, 
although the appellant offered to supply additional 
stamps to make up the proper amount. On special 
appeal, the proper stamp duty having been paid, the 
High Court held that the course taken by the Civil 
Judge amounted to such a substantial error in the 
investigation of the case as called for the interference 
of the High Court, and remanded the case for inves- 
tigation on the merits. Ambala Ramasawmv Iykn- 
OAB V. Mahamadalli Hayutan . 6 Mad., 330 

(w) Witnesses. 

277. BefUsal to summon plain- 

tiff as witness. — Discretion of Court, — It is with- 
in the discretion of a Judge to refuse to summon a 
plaintiff whom defendant desires to have before the 
Court as his witness, and that discretion will not be 
inteiiered with in special appeal unless shown to 
have been exercised illegally. Indbo Loohun 
Ghosb V. Gbish Chundbr Rot Chowdhey 

[10 W. B., 134 

278. Order as to party refusing 

to attend. — Civil Procedure Code, 1859 1 s, 170. — 
Discretion of Court. — Under section 170, Act VIII of 
1859, it is discretionary with a Court to pass such 
orders as it thinks proper in regard to a party who 
disobeys its orders to attend, and its directions do not 
form a ground of special appeal. Nabain Doss v. 
Mahabajah of Bubdwan. Nabain Doss e. Mah- 
TAB Cbunbeb . . 10 W. R., 174 

279. Dismissal of suit on refu- 

sal of plaintiff to answer questions.— 
Procedure Code, 1839, s. 770.— The High Court will 
not interfere on appeal with the decree of the lower 
^urt dismissing a plaintiff’s suit (under section 170, 
Act VIII of 1859), on the ground of his refusing to 
answer p. question material to the case when duly 
required to do so. Semble, ^It might be otherwise 
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5. OTHER ERRORS OP LAW OR 
PROCEDURE ^continued. 

(m) Witnesses— coiifmesf/. 

Dismissal of suit on refusal of plaintiff 
to answer questions— 

had plaintiff since decree endeavoured to purge his 
contempt. Jksuta Hamji Shbtt v. Awakeb 
Mullandeagata Kunhi . . 3 Mad., 299 

280. Improper procedure in 

summoning party as witness.— C/eti Pro- 
cedure Code, 1859, s, 170. — When a plaintiff was sum- 
moned as a witness and did not attend, and the first 
Court, instead of enforcing his attendance or proceed- 
ing to pass a decree against him under section 170, 
Act VIII of 1859, tried the case on the merits and 
gave the plaintiff a modified decree, — Held that the 
lower Appellate Court, instead of reversing the dem- 
sion and dismissing the plaintiff’s claim ou the 
ground of non-attendance, should have again sum- 
moned the plaintiff and then acted under section 170. 
Kibto Cookab Chowdhuy V. Gobind Ooomab 

[W. B., 1864^ 183 

281. Improper interference on 

appeal with order of lower Court on refu- 
sal of party to attend as witness.— Pro- 
cedure Code, 1839, s. 170, — The first Court having 
decreed against the special respondent on the ground 
of his refusal to come forward and give evidence 
after being summoned by the special appellant, the 
lower Appellate Court was not authorised by law 
(with reference to section 170, Act VHl of 1859} to 
come to a contrary decision, without insisting on the 
absentee’s evidence being recorded, or giving any rea- 
sons for dispensing with it. Bukiisook v, Habuk 
Chand Sahoo . . . . 1 W. B., 114 

282. Omission of witness to 

appear. — Auction-purchaser at sale in execution,-^ 
In a case n herein lands were sold in execution, notwith- 
standing intervention, under section 246, Code of 
Civil Procedure, by a plaintiff who claimed under a 
hibba, which w»is held by the lower Courts to be 
false, the High Court refused to interfere merely 
because the auction-purchaser had not appeared to 
give evidence. Abdool Huq v. Ahbub Ali 

[8 W. B., 422 

283. BefUsal of Munsif to flno 

recusant witness.— The refusal of a Munsif to 
iiifiict a tine upon recusant witnesses is no ground for 
special appeal. Pban Kuisto Deo v. Kalbe Dobs 
Deo * • . • .7 W. B., 480 

284. BefUsal to allow witnesg 

to he called. — Discretion of Court. — It is in the 
discretion of a Court of first instance, after the plada- 
tiff’s case is closed, to allow him to call farther 
witnesses. There is no right of special appeal npon 
the point. Hakhal Dobs Muitdul r. Fbotap 
Chundeb Hazbah • • *12 W« B., 456 

286. ; Omission to record evi- 

dence of Witnesses*— To enable an appellant in 
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6. OTHER ERRORS OF LAW OR 
PROCE DU R E — continued, 

(m) WimsBBSB^continued, 

Omiasion to record evidence of witnesBes 

^continued, 

ipeciHl appeal to succeed on the ground that the 
depositions of his witnesses were not recorded, he 
must show that application was duly made that they 
should not be summoned, or that being present, 
application was duly made for their examination. 
SuaM IUb V, Ubhman Rab . 2 N. W,, 209 | 

286. Refusal of lower Courts 

to send back oommiasion after its return 
unexecuted, — Where a commission to examine a 
witness on behalf of defendant had been returned 
unexecuted, and the defendant’s petition to liave it 
sent a second time was refused both by the first Court 
and the lower Ai>polhite Court, the High Court in 
special appeal remanded the case for the issue of the 
commission, bolding that the lower Appellate Court’s 
refusal had been based on insufficient grounds. 

J HOIKS SiNOH V, Gopal Sikoh , 23 W. B., 457 


(») Mibobllanbotts Oases. 

Final order in regular 

appeaL~Ctm7 Procedure Code, 1859, es. 342, 372. 
•^Question of fact, — Mxercise of discretion, — Error 
in law, — The term “decisions passed in regular 
appeal*' in section 372, Act VllI of 1859, might em« 
brace orders rejecting or dismissing an appeal, al- 
though such orders were passed before an appeal was 
heard on the merits, and might not necessitate the 
preparation of a decree. Gofal Khukdeb Uao v, 
Dkokbk Nundun . . 6 N, W., 173 

288. Appeal dismissed on de- 

fault of appearance. — Refusal of postponement. 
—Where an appellant is refused postponement, and 
his appeal is dismissed iii his absence, the case must 
be looktMl upon as one of default, even tlmugli the 
Judge looked into the facts and found the appeal 
was not to be upheld. The appellant in such a case 
might apply for a re-hearing or for a review of judg- 
ment, but is not entitled to a special appeal. Rul- 
HBO MiBSBtt V, Ahmed Hossbin 

[16 W. R„ 143 

289. — Beftasal to give decree on 

terms.— Dwere^ton of Court, — Though it would 
have b^n more satisfactory if the lower Appellate 
Court, instead of declining to give plaintiffs a decree 
for possession of certain mortgaged lands on the 
ground that the sum tendered by them was insuffi- 
cient to liquidate the mortgage-debt, had made a de- 
cree in favour of plaintiffs, contingent upon their 
paying such sum as should bo found duo, yet the 
plaintiffs had no strict right to such a decree, and it 
cannot be said that Gie lower Appellate Court had 
committed an error in law in refusing to make such 
a decree. Boistvb Doss Koohdoo v. Hobo 

{Uu)A& • « . I7W.B.»408 
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nued, 

6. OTHER ERRORS OF LAW OR 
PROCEDU UE — continued, 

(n) Miscellaneous CkBm-^continued. 

290. Omission to apportion to 

every part of the land its own Tejit,Suit for 
enhancement of rent. — In a suit for enhancement the 
omission of the Ameen or Judge to appropriate to 
every portion of the land which varies in quality its 
own rent is no ground of special appeal. Gookoo- 
DOBB Roy V. Hubeonath Roy . W. B., 1864, 61 

om Irregularity in exercise of 

jurisdiction.— .dftsewes of error in decision. — A 
Collector’s decree, which is right on the merits, can- 
not be set aside on appeal, merely because of an irregu- 
larity in the exercise of the jurisdiction which he 
had in the case. Chundke Kant Chuoekrbutty v. 
Elias . • . . 6 W. B., Act X, 29 

292. Giving relief inconsistent 

with plaint.— wrongly framed. — A rever- 
sioner sued to set aside alienations made by an heiress 
in possession, but framed her plaint wrongly, asking 
for immediate possession, to which she was not en- 
titled. The Court declared the alienations good only 
for the life of the alienor, and gave a decree only for 
such relief as the plaintiff was entitled to. Held 
that there was no error or defect in the investigation 
of the case with w'hich the Court would interfere in 
8peci»l appeal. Bama Soondueeb Dobseb t>. Bah a 
SOONDUEBB Dosbeb . • .10 W. B., 133 

208. Refusal to examine plain- 

tiff’s title on erroneous ground. — Civil Proce- 
dure Code, 1859, s. 372. — Defect in law in procedure, 
— Where the Courts below have avowedly abstained 
from examining into a plaintiff’s claim of title to land, 
the subject of the suit, on the ground that the plain- 
tiff was a party to the deed under which the defendant 
claimed, when in fact the deed showed he was no party 
to it, this constitutes a defect “ in the procedure 
and investigation of the case ])roducing error in the 
decision of the case upon the merits” within Act 
VllI of 1859, section 372, and a specinl appeal will 
lie. Abdooz Salam o. Imbaloonissa Bebbe 

[Marsh., 6 : 1 Hay, 28 

294. Failure to obtain certifi- 

cate of administration after adjournment 
of case for that purpose.— of octse, — 
Debt due to deceased person. — Suit by legal repre- 
sentative, — Act XXVII of fS60.— The plaintiffs in 
this suit sued the defendants on a bond, claiming as 
the heirs of the deceased obligee. The defendants de- 
nied that the plaintiffs were the heirs of the deceased 
obligee and contended that they should have obtained 
a certificate under Act XX VII of 1860 before suing. 
There being good reason to doubt the validity of the 
title of the plaintiffs, the lower Appellate Court post- 
poned the decision of the case for a certain time in 
order to give the plaintiffs an opportunity of obtain- 
ing such certificate. The plaintiffs failing to avail 
themselves of this opportunity, the lower Appellate 
Court dismissed the case. The High Court, on 
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6 , OTHER ERRORS OF LAW OR 

(n) Miscellaneous Cases— 

Failure to obtain certificate of adminls* 
tration after adjournment of case for 
tbat purpose— 

second appeal, refused to disturb the lower Appellate 
Courtis decision. Batasi v. Mahesh 

[L U B., 5 All., 655 

6. PROCEDURE IN SPECIAL APPEAL. 

295 . Filing memorandum of 

n.ppeaL — of decree. — Civil l^roveliure Code, 
1877, ss. 5dl and 5S7.— The Code of Civil Procedure, 
Act X of 1877, does not require the appellant in 
second appeal to file a copy of the decree of the 
Original Court with the mcinorandum of appeal. 
PiBATHi Singh v , Vbncatbamanayyan 

[I. Ii. R., 4 Mad., 419 

296. ■■■■ ■ ■■■ — Extension of time for pre- 
sentation of appeal. — I*ower of High Court.-- 
The High Court has the power of extending the time 
for the presentation of an application for the admis- 
sion of H special appeal {dissentiente, Tkevok, J.)» 
Kashin AUTH Roy «j. Mynooddeen CiiowuHiiy 

[W. R., F. B., 146 

On due cause being shown for delay, Flowesi 
s. Kootub Hossein 

[Agra, F. B„ 100 ; Ed. 1874, 76 

297. Recording findings unne- 

cessary for disposal of case. — Appellate Court, 
— Judgment. — Findings unnecessary for disposal of 
case. — Appeal by successful party , — Civil Procedure 
Code, 1882, s. 203. — When a suit has been dismissed on 
the merits in the Court of first instance, and that deci- 
sion is upheld by the District Judge on appeal, merely 
on the ground of non- joinder, the District Judge 
should not record any findings in the api)ellanC8 
favour on the merits of the case ; and, if he does so, 
such findings will, on second appeal to the High 
Court, be expunged from the record. Nanba Lal 
Rai V, Bokomali Lahibi . I. Ii. R., 11 Calc., 544 

298. Objections by respondent 

—Civil Procedure Code, 1859, s. 348 (1882, s. 58 1). 
— Section 348, Act VIII of 1859, was as applicable 
to special as to regular appeals. Naha y an Aytar 
u. Lakbhmi Ammal . . .8 Mad., 216 

299. ■ " Pight of re- 

spondent to urge objections under s, 348, Civil Pro- 
cedure Code, 1859, — In a special appeal, as well hs in 
a regular appeal, it is competent for the respondent 
to show that points decided against him ought to 
have been decided in his favour. In an appeal in 
a suit for enhancement of rent, where the tenant is 
Appellant and seeks to reduce the amount, the re- 
spondents may slmw, on other points of law, that it 
ought to have been enhanced beyond that which the 
Octree gave him. Hills v, Ishobe Uhosb 

[Marshu^m 
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nued, 

6 . PROCEDURE IN SPECIAL APPEAL 

— continued. 

Objection by respondent— ronetaasd. 

S. C. ISHOBB Ghose V, Hills . W. B., F. B., 48 
LI Ind. Jut., O. S., 26 : 1 Hay, 850 

Contra, Makudu Ratullan v, Mastan Sahib 

[1 Mad., 102 

900. Changing Issues on special 

appeal. — A party was not allowed on special appeal 
to go behind the issues by which he was content to 
abide in the lower Court. Ahmed Mundpl e. 
Sokaoollah . . . .8 W. B., 5 

801. Direction of trial of issue. 

— Pight of respondent to take objection. — Civil Pro- 
cedure Code, 1859, s. 372, and Act XXIII of l86i, 
s. 25 . — Where an issue has been directed, and the find- 
ing and evidence returned, a special appellant cannot 
take an objection going to the merits which other- 
wise would not properly be open upon special appeal. 
Section 25 of Act XX III of 1861 gives no rights 
inconsistent with section 372 of Act VIII of 1869. 
Nilayatatchi V. Venkataohalam MinULT 

[1 Mad., 250 

302, Omission to determine 

material issue.— Procedure Code, 1877, s. 
565, — Applicability o/.— Where a Court of first 
appeal omits to determine a material issue of fact, 
the High Court as a Court of second appeal is hot 
competent, under section 565 of the Civil Procedure 
Code, to determine such issue itself, but should refer 
it for determination to the Court of first appeal. 
Sheo Ratan V, Laffu Kuab . 1. L. B., 6 All., 14 

303. Pajhenent of stamp duty 

where not tendered in Court below.— Where 
an appellant has not tendered the stamp duty and 
penalty on a document which the Courts below have 
held to be insufficiently stamped, the High Court will 
not allow him to do so in special appeal. Rah 
Krishna Gofal v, Vithu Suivaji . 10 Bom., 441 

804 , Ground taken for first 

time on appeal— GroKwrf arising out of foots 
alleged and admitted , — In special appeal a new ground 
may be taken if it manifestly arises out of the 
facts alleged and admitted, whether pressed or not 
before the lower Appellate Court. Kalimohan 
Chaxtebjeb V, Kali Kbibhto Hoy Chowdhby 

L2 B. L. B., Ap., 89 : 11 W. B., 188 

806. Plea taken for first time 

on appeal — Pacts stated in plaint neoessssry to 
support it , — A plea mav be taken in special appeal 
though not set out in the plaint, if the plaint did set 
out all the facts necessary to support the plea, and 
there was no omission c.alc.ulat(^ to mislead the 
Court. JUDOONATH MULLIOK V, KaLEB RbISFO 

Tagore 22W.B.,73 

306. Argument on jpoint not 

before raised.— CtuiZ Procedure Code, 1859, 
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6. PROCEDUBB IN SPECIAL APPEAL 

^oontinvCed^ 

Argument on point not before raiaed—* 

(Kmiinund, 

— Tho High Court ought not, under section 874, 
Act VIII of 1859, to allow a point of law to be 
argued in special api^eal when it whb not distinctly 
rtiifted in the first Court, nor alluded to in the lower 
Appellate Court. Lalla Jowahib Lall Pandey 
e. CouEX OF Waebb . .17 W. B., 214 

307, Objection on appeal not 

ralaed before remand.— of 

High Court is bound to notice an aruumont on a 
point of law raised in special appeal, even though it 
was not raised before the Court on a previous occa- 
sion, when it passed an order of remand. Darimba 
Bebias. Nilkonbb Singh Deo . 16 W. R., 180 

303, Setting up new case.— 

Pleas and objections raised for first time in special 
appeal. — Pailies are not entitled in special appeal to 
set up a new case, involving an argument entirely 
different from that raised in the Courts below, and a 
state of facts entirely inconsistent with their state- 
monts there. Bukseb Lall Aoladh Ahsan 

» [22 W. B., 668 

309, Sftisinff new 

issue , — Changing original allegations, — A party c^n- 
not be permitted to change in special appeal the 
iillegations on which he went to trial in the Courts 
below, and to raise altogether a new issue. Shiu 

Dab Nabayan Singh ». Bhagwan Dutt 

[2 B. Ii. B., Ap., 16 ; 11 W. R.,10 

3X0, Changing 

ground of action, — A plaintiff suing for redemption, 
on the ground of holding in right of dower, cannot 
in special ap^ieiil claim to redeem on the ground of 
being heir to the mortgagor. Rahoman v. Fuzuloo- 
KiBBA .... W. B., 1864, 826 

31X, Changing 

ground of action, — A claim as heir to a widow can- 
not be hoard on special appeal when the plaintiff did 
not sue on that ground in the Court below. Kbipa- 
HATH MOJOOMOAB V, SABOLA ChOWDHEAIN 

[1 W.B.,288 

812* Changing 

ground of action, — Whe^a plaintiff has ineffectually 
sued for a declaration that certain property was his 
own self-acquired property, he cannot in special ap- 
peal ask for a declaration of his title to a moiety of 
tlie property as a member of a joint Hindu family* 
Dhuk Kbisto Roy v, Hvbo Chunubb Koy 

[6 W. B*, 107 

3X3, - Claim through 

widow in right of dower. — Jllegation of right bg 
inkeritauee. — The defendants in the Court below 
ttHBUooessf ally clmmed to retain possession' of some 
land under a kobala from a- Mahomedati widow, 
who was alleged by them to have been absolutely 
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6. PROCEDURE IN SPECIAL APPEAL 
— continued. 

Setting up new case — continued. 

entitled thereto under her right of dower. Seld 
that the defendants could not, in special appeal, set 
up for the first time that the widow was entitled to a 
share by inheritance, if not as denmohur, no case of 
that kind having been made in the Courts below, 
and no inquiry asked for into the state of the family, 
or whether any and what share came to the widow. 
Ambika Chaban Dutt V. Nadir Hossrin 

[2 B. L. R., A, C., 258 

S. C. UUBIKA Chubn DUTT*e. Nadib Hossein 

[11 W. R., 188 

814. Buies for special appeal.-* 

Sufficiency of evidence on the record, Question as to. 
— A case which is tried in special appeal is subject 
to all rules provided for regular appeals so far as 
the same may he appli(;able. The question whether 
evidence on the record is legally or reasonably sufii- 
cient to support the findings of the lower Appellate 
Court may be dealt with in special appeal without 
a remand or re-hearing. Joy Ram Roy v, Obibao 
Roy 12 W. B,, 481 

3 X6. Omission after favourable 

finding of law to appeal against adverse 
finding of fact in lower Court.— Power of High 
Court reversing judgment on law to decide on fact 
without remand . — The Court of first instance found 
against the defendant on a matter of fact but de- 
creed in his favour on a point of law ; and on appeal 
by the plaintiff, the defendiint omitted to file a 
memorandum of objections to the adverse finding of 
fact of the Court of first instance. The Appellate 
Court, without going into the question of fact, con- 
firmed the decree of the Court of first instance on 
the point of law. Held that the High Court, in 
special appeal, could under those circumstances give 
judgment in favour of the plaintiff without a remand. 
Waiganeab V. Wadeeab . 6 Bom., A. C., 194 

816. Power of High Court to 

draw inference of fact from evidence,— The 
High Court is not at liberty in a special appeal to 
draw any inference of fact from the evidence in the 
case. Dwabeadas Lalubhai v. Adam Ali Sul- 
tan Ali .... 8 Bom., A. O., 1 

317, — ■ Mode of obtaining record 

of facts where ground of appeal is miscon* 
duct of Judge in not hearing a pleader.— 
Tlie Court on special appeal is bound to take the 
facts from the Judge’s statement. Where therefore 
a party desires or intends to make the misconduct 
of a Judge a ground of appeal to the High Court, 
he ought always to draw the Judge’s attention to 
that matter, either by presenting a petition or other- 
wise, so that a proper record may be at once made 
of the facts which he desires to establish in appeal 
Rax Kooxae Ktbubto Dabs e. Sonatuv Dabs 
Pobaxahioe * • « dO«L.B«,28 
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— continued, 

818. — Treatment by High. Court 
of fibading of fact. — &uit for wrongful diamia^ 
aal. — The finding of the lower Courts upon a ques* 
tion of whether there was sufficient ground for the 
dismissal of a pagoda hereditary servant by the 
dharma karta must be treated by the High Court 
on special appeal as a conclusive finding upon a mat- 
ter of fact, unless it be supported * by no evidence 
whatever. Kbistnabamy Tataohabby «. Gomatum 
Rakoaohabuy ... 4 Mad., 68 

319. Power of Higb Court as to 

tSiCtBn— Appeal from order of remand , — Civil Pro- 
ve dure Code, 1877, a. 562, and s. 588, cl. 28. — On 
an appeal from an order under section 562 of the 
Civil Procedure Code remanding the case, the High 
Court cannot consider the facts on which the lower 
Appellate Court passed the order of remand. A)J 
that it can do under section 688, clause 28, is to con- 
sider whether, on the findings of fact by the lower 
Appellate Court, that Court was right in remanding 
the case. Noimollah Pbamanick v, Gbish Na- 
BAIN Moons HEB . . I. Ij. B., 8 Calc., 674 

820. Effect on special appeal of 

recording farther evidence by Appellate 
Court. — Pigkt to appeal on facta. — A special ap- 
peal is not converted into a regular ajipoal because 
the Judge, sitting as a Court of Appeal, recorded 
further evidence under section 356, Act VIII of 
1859* or pronounced a judgment on the evidence re- 
corded, which had not been considered by the first 
Court as described in sectioti 353. Lalla Hbkba 
Lal V. Goubeb Byjnath Pebshad . 4 W. B., 48 

821. Civil Procedure 

Code, 1882, 568.—llight to go into facta on appeal. 
The provision in section 568 of Act XIV of 1882 as 
to an ApjKjllate Court recording its reasons for 
admitting additional evidence, is directory merely 
and not imperative.^ Where the. first Court of Ap- 
peal has admitted additional evidence, the hearing 
in the second Court of Appeal will not be treated as 
a first appeal, so as to allow the pleaders to go into 
the facts. Gobal Singh v. Jhakri Kai 

[I. Ii. B., 12 Calc,, 87 

822. Eight to exa- 

mine evidence taken hg lower Appellate Court under 
a. 355, Civil Procedure Code, 1859. — The High 
Court is not entitled in special appeal to examine 
the evidence of a witness summoned by the lower 
Appellate Court under Act VIII of 1859, section 355, 
wiiich was not before the first Court, nor treat the 
appeal as a regular appeal. Mahomed Kamil 
Abdool Lutbef . . .28 W. B., 61 

Kevorslng decision in Abdool Littebf v. Maho- 
Kamil .... 22W. B., 869 

828. — Bight to go behind order 

of remand.— 'Omtssio It to apply for review of or- 
dar . — Where a suit was remanded for assessment 
of mesne profits on the principle laid down in a cer- 


SPBCIAt. OB SEOOKB 

nued. 

6. PROCEDURE IN SPECIAL APPEAL 
— coniimed. 

Bight to go behind order of remand— 

continued. 

tain case, if the plaintiff was himself found to have 
cultivated the lands, and the first Court finding that 
to be the fact, assessed the mesne profits on the prin- 
ciple laid down in that case, but the Judge reversed 
the decision on the ground of a later ruling as to 
mesne profits, the High Court on special appeal held 
that the special respondent, if dissatisfied with the 
order of remand, ought to have applied for a review, 
and not having done so ho was not entitled to ask 
the Court to go behind that order and consider 
whether it was wrong with roforonce to the later 
case. Nubsingh Roy v. Andbbbon 

[19 W. B., 126 

See Ramkuvabbai v. Damodhar Nabbhebam 

[6 Bom., A. a, 146 

824. Power of High Court to 

deal with evidence,— for remand, — 
Evidence of existence of legal neoeaaity, — Meld by 
Peacock, C, J., that the High Court has the power 
in special appeal, before remanding a case, to see 
whether there is any evidence on the record which 
would warrant a contrary finding to that already 
come to by the Judge below; and that it would be 
worse than useless to remand the present case to the 
Judge to find whether any necessity eristed for the 
sale, when the Court sees that there is no evidence 
on the record to prove the existence of such necessity, 
and when the Judge has found that there was no 
necessity : if he were to come to a contrary finding 
upon the evidence as it stands, his judgment would 
be reversed upon special appeal as being a finding 
without any evidence in support of it. Meld, contra, 
by Baylby, J., that, under section 372, Act VIII of 
1850, the Court iu special appeal cannot try facts on 
the evidence on the record, or whether the evidence 
is sufficient to enable the Court to come to a conclu- 
sion of fact on the question of legal necessity, and 
that the case should be remanded to the Judge for a 
clear finding on that question. Ram Pbbbhab 
SooKUL V. liAJUNDBB Sahoy . 6 W. B*, 862 

825. ' - ■■■■■'■ — Civil Procadura 

Cjode, 1882, aa, 665, 566. --^Determination of caae by 

' Court. — In a suit for pre-emption, based on the 
wazib-ul-urz of a village, the Court of first instance 
dismissed the claim on the ground that no rij^ht of 
pre-emption had been proved to exist in the village. 
The lower Appellate Court, dissenting from thii 
opinion, revers^ the first Court’s decree, and re* 
manded the case under section 562 of the Civil Pro- 
cedure Code for a decision on the remaining question 
of fact, viz., the amount of the consideration for the 
sale. On appeal from the order of remand, the High 
Court, on the drd January 1884, observed that it 
was not disposed to interfere with the finding of fact 
that the plaintiffs had a right of pre-emprion, and 
accordingly dismissed the appeal, but added that the 
Judge was in error in remanding the case nnto 
section 562 of the Code ; that his or^r must so far 
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Tower of High Court to deal with evi- 
denoe— 

be vet avide; and that he should proceed under 
flection 665 or section 566 as might be applicable. 
The Judge, on receipt of this order, replaced the case 
on Ms 61e, remitted an issue to the Court of hrst 
instance, under section 566, as to the amount of 
consideration, and, accepting the iirst Court’s finding 
upon that issue, decreed the plaintiff’s claim. In 
second appeal by the defendants the High Court was 
of opinion that the Judge had disposed of the case 
upon a condition of things which the plaintiffs had 
never asserted, inasmuch as he had treated the right 
of pre*emptiou which was in issue as one arising 
from custom, and not, as alleged by the plaintiff as 
arising from a contract between the aucescors of the 
parties. All the evidence necessary to the deter- 
mination of the case was on the record. Meld per 
pBTHaiiAM, C. and Oldfield and Tybeell, Ji/„ 
that the High Court was competent, in second appeal 
from the Judge’s decree, to look into the evidence 
already on the record for the purpose of finding 
whether a right of pre-emption existed in fact in 
the village, if the evidence for answering this question 
was already on the record, and that, in such a case, 
the question need not be referred to the Court of first 
appeal. £al Kishen v. Jasoda Kuar, L L. Jl., 7 
AIL, 765, referred to, Mer Steaight and Bbod- 
HUB8T, JJ,, contra, Mai Kishen v, Jasoda Knar, I. 
L, M,t 7 AIL, 765, referred to, Dboeishbn v. 
Bansi .... 1. !«. R., 8 All., 172 

526, Power of High Court to 

look into ground for admitting appeal after 
time,— It is competent to the High Court in special 
appeal to look into the grounds which a Judge has 
given for admitting an appeal after the lapse of the 
prescribed time. On appeal to the High Court 
against the decree of a subordinate Court, everything 
which preceded that decree as an act of Court, is 
open to revision. Mowbi Bewa v, Subbi^dba Nath 
Box . 2 B. L. B., A. C., 184 : 10 W. B., 178 

827. Limitation Act 

{XV of 1877), s. 5, sch, t.— The High Court, sit- 
ting on second appeal, has power to Look into the 
grounds which a Judge has given for admitting an 
appeal after the lapse of Uie period allowed by the 
Limitation Act. Mowri Bewa v. Surendranath Roy, 
a M, L, R^ A, C„ 184, followed. Chundbb Doss v, 
Boshook Lall Sooxol 

[I. la, B„ 8 Calc., 261 ; 11 C. L. B., 177 

828. -■ — — Power of High Court to 

vary order for execution. — Oiomg relief not 
asked for, — The High Court in second appeal should 
not vary the order for execution which had been 
passed iu such a way as to give the decree-holder 
relief for wliioh he did not ask. Pbotap Chuh- 
VM» Rosa «. Praby Chowdhbaik 

[LXi. B., 8 Calo., 174: 0 C. li. B., 453 


SPHCIAXi OE maomi 

nued, 

6. PROCEDURE IN SPECIAL APPEAL 

— continued, 

820. Pecreea made without 

Jurisdiotion. — Suit cognisable by Small Causa 
CoufL^Order sending case on terms to Small Causa 
Court, — Where the decisions of the lower Courts 
were found, in special appeal, to have been without 
jurisdiction, and the suit to he cognisable by tbo 
Small Cause Court, the High Court made an order 
sending the plaint to the Small Cause Court for trial, 
upon the appellant (plaintiff) paying within three 
months all the costs of the litigation. DfiirH 
Monbb Chowdhbain V, W ooma Chuen Rot 

[23W.B„445 

SPECZAIi COMHISSIOHEBS. 

Jurisdiction.— Reg, III of 

1828, — Release of resumed lands. — Mesne profits , — 
In 1855 the Privy Council decided against the right 
of the Bengal Government to resume and reassess the 
ghatwalli lands in the zeinindari of Kurruckpore. 
In 1860 the Sudder Court, acting as Special Commis- 
sioners under Regulation III of 1828, at the instance 
of the zemindar, directed the release of the resumed 
lands, but did not decide as to the right to the mesne 
profits which the Government had received from the 
ghatwals during the period of resumption, deeming 
this question beyond their competency as Special 
Commissioners. The zemindar having appealed to 
the Privy Council, complaining of the omission, and 
contending that the mesne prolits should have been 
wholly adjudged to him,-— Meld that the Special 
Commissioners had jurisdiction to decide upon the 
true title to the whole money in dispute, and to direct 
the payment and disposition of the same with inter- 
est. LbELANUND SlKGH V, GOVEENMBNT OF BbN- 

GAL . 1 W, B., P. C., 20: 9 Moore’s I. A., 478 

SPECIAL COURT AT RANGOON. 

See Appeal ik Ceijiinal Cases— Acts 
— Buema Couets Act. 

CL Xi. B., 4 OaIc., 667 

SPECIAL DAMAGE. 

See Limitation Act, 1877, s. 26 (1871, 

s. 27) . . I. L. R., 1 Mad., 885 * 

Allegation of— 

See Cases undee Jurisdiction of Citil 
C ouET — A buse, Defamation, and Slan- 

See Right op Suit— Obstbuction to 
Public Highway. 

^ [1. L. B., 1 AU., 657 
I. L. R., 2 Bom., 467, 460 
I.L.B.,9Mad., 463 

I See Cases under Slandsb, 

SPECIAL LEAVE TO APPEAL. 

See Cases under Privy Council, Pbao* 
TICE OF— Special Leave to Appeal. 
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SPBCmO FEBFOBMaifCSl 

Col. 

1. Genebal Cases . • * • 5796 

2. SpECIPIO PbBPOEMANOB ALIiOWED . 5798 

8. Spbcipio Pbepokmancb not allow- 
ed .. . . « • • 5804 

4. MlfiOELLANEOUB CASES . . . 5809 

See Admission-Admissions in State- 
ments AND Pleadings. 

[I. Ii. B., 6 Bom., 148 

See Champeety . 18 B. Ij. R.* 616* note 

See CONSIDBBATION. 

[I. Ij. B., 6 Bom., 258 

See Kvidenoe — Paeol Evidence— Vary- • 
IN a OR Contradicting Written In- 
struments . . 8 B. li. B., 89 

[7 C. Ii. B., 677 

See .luttisDiOTioN— S uits por Land- 
General Cases. 

[I. Ii. B., 5 CrIc., 82 
Bourke, O. C., 218 

Limitation Act, 1877, art. 118 (1871, 
ART. 118) . I. Ii. B., 2 Calo., 823 

I.Ii. B.,6 Cr1c., 175 
I. !>. B., 5 All., 263 
I. L. K., 6 All., 213 
12 W. B., 22 

See Parties — Parties to Suits — Con- 
tracts, Suits on — 

[I. Ii. B., 6 Bom., 177 
6 B. Ii. R., 486 
I. Ii.R., 10 Calc., 1061 

See Cases under Reoisteation Act, 1877, 

8. 77 (18G0, s. 83). 

See Spkcipic Relief Act, s. 27. 

[I. Ii. B., 1 AU., 665 

See Vendor and Purchaser— Bills of 

Sale . . 2 B. L. R., P. C., Ill 


Big^lit to— 

See Hindu Law— Widow— Power of 
Widow — Power of Disposition or 

Alienation . I. L. B«» 2 Bom., 67 

— of agreement to refer to arbitra- 
tion. 

See Contract Act, s. 28. 

[I. Ii. B., 1 Oalc., 42, 466 


of contract to give in marriage. 

See Injunction — Under Civil Procedure 

COBM . . I. Ii. B, 1 Calo» 74 


BPBCmO PBSP0»X4jr0»--«M<dNW^ 

1. OENBBAL CASES. 

1 Bemediea for breach «f ooh- 

tract. — Suit for damages. — A party faiUn|f to per- 
form his contract may be sued, at pleasure of the 
other party, either for specilic performance or for 
damages. Munnee Dutt Sing v. Campbell 

2 , Bequisites to entitle party to 

Bpeoljdo performance. — Ahiliiy of plaintiff to 
perform his part of agreement. — Absence of default. 
— A Court of Equity will not decree specific execution 
of au agreement in favour of a party who is not com- 
petent to peiform his part of the ajiireement. To en- 
title a party to spocihe performance ho must show 
that there has been no default on his part, and that 
he has taken all proper steps towards performance on 
his own part. Bungseedhur Mullick v, Cal- 
cutta Auction Company . . 1 Hyde, 46 

Ram Tunoo Koondoo v, Mullioea Dosser 

[14 W. B., 838 

3, - Meadinesa to carry 

out agreement. — One who asks the Court for a decree 
for sjMJcific performance of an agreement must show 
that he is willing and able to curry it out in all Its 
material parts so far as ho is concerned, and also that 
no act of his own in relation to the agreement has In 
any material degree damnified his opponent. He can- 
not select one part of the agreeineiit for breach and 
another for performance. He must be prepared to 
carry out the entire of his own part of the contract 
before he can call upon his adversary, through the 
instrumentality of the Court, to specifically execute 
the latter part of the agreement. Vishvanath At- 
man ARAM V. Bapu Narayan . 1 Bom., 262 

4, — Absence of delay 

in coming before the Court. — Parties seeking specific 
performance of a contract should come to the Court 
for relief /ithiii a reasonable time. Sam v. Appon- 
Di Ibrahim Said ... 6 Mad., 75 

5, — — Absence of lachea 

— Right to damages. — A suit for specific performance 
of a contract to sell laud will not lie if the plaintiff 
neglects to enforce his rights for a long time (in this 
case three ycjars) after his rights under the contract 
for sale accrued, and if he does not act up to a condi- 
tion precedent to the sale to him. If he has any 
claim at all it would be for damages against the 
person breaking the contract for loss sustained by the 
non-fulfilment thereof. Purbeag Singh v. Kheeb 
Singh . .... 8 W. B«* 280 

0 , Bight to speoido perform- 

ance. — Lapse of time, — Agreement to compensaiefor 
mesne profits due,-^ Surrender of land charges, 
result of a long-pending litigation was that the 
defendants were directed to )?8y wasilat for eertain 
lands whch they had possessed under an invalid 
lakhiraj claim. They siihsequently entered into a 
compromise with the plaintiff, their zemindar, and 
agreed that if they defaulted in rent, or if the lands 
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Bight to speoiflc performance — oontinued* 
bdcame khaiS of the zemindar, or were by any means 
to be alienated, the defendants would point out the 
lands, or, on failure to do this, would pay damages for 
the loss of the same. JELeld that lapse of time and 
surrender of the lands wore no impediment to the 
Court granting relief to the plaintiff in the shape of 
a decree for specific performance. Pbotaf Chukdbb 
81NOH V, Gooboo Does Box. Pbotap CHtr^nsB 
SnroH «. Chukdbb Coomab Boy 

[W. R., 1804, 76 

7, - Delay in bringing 

the 9uiL — Speoifie Belief Aet, s. 22, — Joinder qf a 
person not a party to the contract of which specific 
pefformance is sought. — A plaintiff sued on the 2Bth 
February 1881 for specific performance of a contract 
entered into on the Jst March 1878 by defendant No. 
1, and joined in that suit as a defendant a third 
person, who alleged that he was the owner of the pro- 
perty the subject of the contract, seeking to obtain 
possession and other relief as against such third 
person, stating that he was a benainidar of defendant 
No. 1. On second appeal such third person contend- 
ed that the discretion given to the Court under sec- 
tion 22 of the Specific Belief Act ought not to be 
exercised, as the plaintiff had slept on his rights for 
nearly three years. Held that, although the principle 
of the objection, as to the delay of the plaintiff 
in bringing his suit, was an important one, and one 
which ought to be considered by the Courts, in the 
exercise of their judicial discretion under section 22 
of the Specific Belief Act, yet the point not having 
been taken in the Courts below, and there being no- 
thing on the record to lead the Court to presume that 
the ordinary rule applicable to suits of this nature had 
been disregarded in the Courts below, the objection 
ought not under the circumstauces to be allowed 
to prevail in second appeal. Mokitni) Lall v, 

I. L. B., 10 Calc., 1061 

0, Performance of 

portion of agreement, — Per PoKTlVRX, J, — It is of 
the essence of specific performance that part only of 
an agreement should not he performed. Cxttts v, 

Bbowh . . . I. Ij. B., 6 Calo., 328 

8* C. in lower Court. Bbowk o. Cytts 

[5 C. li. B., 487 

and on appeal. Ctttys «. Bbowk 

[7 O. Ii. B„ 171 

8, — — - ■ Specific performance 

of part of contract and damages* — Power qf Sigh 
Court, — The High Court could, under the Charter and 
Act VIII of 1859, pant specific performance of part 
of a cxintract and give damages for the breach of the 
reminder. In a suit for specific performance of 
a contract the cause of action is sufficiently shown by 
a statement of Uie terms of the contract, followed by 
the averment of the refusal of the defendant to per- 
form it, with a readiness and willingness of the plain- 
luff to do his part in it. Uvttktobav Doss a. Bah- 
ZtOOKiTB Axtch . 14 W. B., O. 15 


SPECIFIC PEBFOBMAEfCE— 

1. GENEBAL CASES— 

Bight to 0 i>eeific performance— 

10^ Ascertainment of 

damages, — doil Procedure Code, 1859, s, 192. — Sps^ 
cific performance as (f^pliea to partnerships. — The as- 
certainment of the amount of damages was a necessary 
prelimiuary to a decree under Act VIII of 1859, section 
192, for specific performance of a contract and pay- 
ment of damages as an alternative in case of non-per- 
formance. The application of the doctrine of specific 
performance to partnerships is governed by the same 
rules as those which govern it in other cases. There 
arc only two classes of cases in which specific 
performance of an agreement to enter into a partner- 
ship has been decreed : first, where the parties have 
agreed to execute some formal instrument which 
would confer rights that would not exist unless it was 
executed ; secondly, where there has been an agree- 
ment which has come to an end to carry on a joint 
adventure, and the decree that the agreement is valid, 
prefaced by the declaration that the contract ought to 
he specifically performed, is made merely as the 
foundation of a decree for an account. ViBDAOBA- 
LA Nattan V. Babasavami Nayakan 

[1 Mad., 341 

11, Discretion of Court 

to give relief. — Vendor selling land to third parties 
in breach of his contract. — The fact that, subsequent- 
ly to, and in breach of, his contract to sell, the vendor 
has sold the same land to third parties having notice 
of the contract, and that, if relief is refused to the 
plaintiff, the land may remain in possession of such 
third parties, does not affect the question as ‘to the 
propriety of the exercise by the Court of its discre- 
tionary power to enforce the contract. GuBirsAlri v. 
Gabafathia . . I. Ii. B., 5 Mad., 387 

2 . SPECIFIC PERFORMANCE ALLOWED. 

12. Agreement to purchase and 

payment of part of purchase-money.— 

of purchaser. — When there is an agreement to sell, 
and a part of the consideration-money has been re- 
ceived, the stipulating purchaser is entitled to specific 
performance on paying down the rest of the said 
money. Seib Kibhen Doss «. Abdool Sobhak 
Chowbhby . . . . 3 W, B., 103 

But see Bavtonoo Subuah Sibcab e. Gobb 
Ohunbeb Subuah Siboab . 3 W. B., 64 

Contract in respect of ad- 
justment subsequent to decree.— XXIII 
of 1861, s. 11, — A suit lay for specific performance 
of a contract in respect of an adjustment subsequent 
to, and for property beyond, the decree, notwithstand- 
ing section 11 of Act XXIII of 1861, which applied 
only to subject-matters relating to the decree. Bak 
Loch UN Bubba o. Mad hub Ohundsb Bubba 

[3 W. B., 118 

14. Re-sale on purchase-money 

being unpaid, — Delay in payment where no time 
is fixed , — When the purchaser of an estate paid 
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2, SPECIFIC PERFORMANCE ALLOWED 

— continued* 

Be-sale on purchase-money being unpaid 

^continued, 

earnest-money, and no time was fixed for the pay- 
ment of the Mance, and the vendor resold the pro- 
perty within a week, — Held that the vendor was 
bound to have waited a reasonable period ; that the 
second purchaser took nothing; and that the first 
purchaser was entitled to a decree for specific per- 
formance. Mttthuk Ali e, Shbo Sasot Sikoh 

[W. B., 1864, 281 

16, Agreement to exchange land, 

^'Remedy of seller on refusal to yive land. — Where a 
piece of land was sold in consideration of receiving in 
exchange another piece of land which was not given, 

— Seld that the seller's remedy having regard to the 
terms of the contract made was not by a suit to get 
back the land sold but by a suit for damages for 
breach of contract, or by a suit for the specific per- 
formance of the contract or ‘so much of it as was left 
unperformed. Nasib Ali v. Goybbnmbkt 

[8 Agra, 394 

10. Contract for lands for which 

others were to be exchanged,— for 

damages. — Where plaintiff had contracted with de- 
fendant to purchase from him a share of certain 
landed estates, excluding from the contract certain 
land in those estates situated within a defined boun- 
dary, defendant binding himself to make over to 
plaintiff other lauds in exchange, — Held that if de- 
fendant failed to make over the lands last mentioned, 
plaintiff might sue him for specific performance or 
for damages, but could not sue for the excepted 
lands, Kisuobbe Dbbia o. J xtounbath Achabj eb 

[9 W. B., 269 

- Befasal to apt wholly on deed 
of partition. — Suit for rights as they existed before 
deed. — Where a partition deed has been made and 
partly acted upon, and notliing is asserted against it 
in the way of undue influence, — iic/dthat the proper 
course for the plaintiff was to sue to enforce perform- 
ance, and not for her rights as they may have existed 
previously. Bhowanbb KoolfWEBt;. Thakoor Dabs 

[2 Agra, 277 | 

IS. Agreement to re-unite after 

partition. — Absence of money consideration, — Cer- 
tain puttidars applied for a butwara u^der the pro- 
visions of Regulation XIX of 1814. At the time of 
the butwara, it w'as stipulated between the puttidars 
of 6 and 7 annas shares that, in the event of a parti- 
cular village falling by division wholly to either of 
them, they would re-unite and hold the 13 annas share 
joint as before. One party having resiled from this 
agreement, it was held that the other party was entitled 
to sue for specific performance, and such a suit would 
lie only in the Civil Court. Held that the absence 
of mention of any money consideration in the agree- 
ment. was no bar to its being enforced, as the parties I 
thereto had waived all objection on the score of the ! 
particular village named, or any other, falling wholly j 

IV 


i SPECIFIC 

2. SPECIFIC PERFORMANCE ALLOWED 
— continued. 

Agreement to re-unite after partition— 
continued. 

or in part to their respective shares. Ntteo bad SlKOH 
o. Hunooxan Dittt Singh . . 10 W. B,, 69 

19 . Contract for appointment 

of arbitrators under Land Acquisition Act, 

— In the matter of land acquisition proceedings under 
Act VI of 1857 a notice was, on the 28th of Novem- 
ber, served upon' the defendants, signed by the Col- 
lector, stating that he had appointed an arbitrator on 
behalf of Government, and requiring the defendants 
to appoint a second arbitrator to determine the 
amount of compensation for the land (describing it) • 
required by the D. B. and C. I. Railway Company. 
The defendants’ secretary wrote in reply, that the 
defendants had appointed an arbitrator on their be- 
half to determine the amount of compensation for 
their land required for the B. B. and. C. I. Railway 
Company. Semble, — That a contract was entered into 
by the last-mentioned notice and letter of reply to it, 
of which specific performance could be enforced, 
Khabshbdji Nababvanji Cama «. Sbobbtabv ov 
State bob India ik Council 

[6 Bom,, O. C., 97 

20. Agreement for renewal of 

lease. — Agreement by husband alone. — J^on-coneur^ 
rence of mortgagee.--ln\movo.Me property situate in 
the island of Bombay was conveyed in 1869 to N, and 
his wife (Parsis), their heirs, executors, administra- 
tors, and assignees, and was subscHpiently mortgaged 
by N. and his wife, but the mortgagee did not 
enter into possession. In 1861 N. alone entered 
into an agreement with the plaintiff to give them 
a lease of that property for five years, the plain- 
tiffs being willing to accept that lease with such title 
as N. could confer. Held that, notwithstanding the 
non-concurrence of the mortgagee and of N.*8 wife, 27. 
must specifically perform his contract. The non-con- 
currence of the mortgagee could not prevent the 
right of the plaintifT to specific ijerformance by N, of 
the agreement, because should either himself 
redeem the mortgage or permit the plaintiff to do so. 
Naoboji Bbbamji V. Koqebs . 4 Bom., O. C,, 1 

“1. Centraot requiring reg^s* 

tration. — Failure to register . — Unregistered docu* 
fnent . — The plaintiff contracted with the defendant 
for the purchase of a piece of land, and paid him 
part of the purchase-money, it being agreed that , the 
balance should be paid after registration of the bill of 
sale. The defendant kept the document' with him, 
but failed to get it registered. In a suit by the plain- 
tiff to enforce specific performance, — Held the «uit 
would lie. Tbipuba Sundabi u. Rasik Ceahbba 
Kanungui 

[6 B. L. B., Ap., 184 : 15 W. B„ 189 

See Rahmatitlla e. SATtihTULLA Kagohi 
[1 B. L. B., F, B., 58 : 10 W, B„ P. B., 51 

TULSI Sahu e, Mahadbo 

[2 B. L. B,, A. a, 106 : 10 W. B„ 
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SraCZITIO 

2, SPECIFIC PERFORMANCE ALLOWED 
•^continued. 

Contract requiring registration 

nued. 

Chavd Sahc Lixambbb Sihch Das 
[0 B. Xi. B., 488 : 14 Hoore’s I. A.. 120 
16 W. R., P. 26 

Pbabhitbam Hazba V. Robinson 

[8 B. li. Bm Ap., 40 : 11 W. B.» 808 

22. — Unregistered contract.— 

A^freement , — The plaintiff lent defendant 1120,000, 
and received a document in the following terms : ** On 
demand we promise to pay S, V. M, R, C. and C. T. A 
C, <7. the sum of rupees twenty thousand, value receiv- 
ed, Memo. For the above promissory note, the grant 
of the dockyard and ofiicos to be deposited in three 
days, and a proper agreement drawn out. The time of 
credit to be one year or eighteen months, the interest 
at El*10 per cent, per mensem/* In a suit to com- 
pel gpccihc performance and for damages for breach 
of the agreement contained in the above memo., — 
Meld that the memo, contained an agreement of 
which a Court of Equity would grant specific per- 
formance, had not defendant rendered specific per- 
formance impossible. Cubbibi o. Mutu Ramen 
CfiETTB • 8 B. Xi. B., A. C., 126 : 11 W. B., 620 

28. Regieiraiion Act 

{III o/ mT), te, 49, and 50,^Oral agreement, 
JBmdenoe of, •^Effect of oral agreement as against 
subsequent registered convegance, — A,, by an oral 
agreement, agrded to grant two xnokurrari leases of 
certain properties upon curtain terms to B., and there- 
upon executed two mokxirrari leases lii favour of B. 
which were not, however, registerod. Afterwards A, 
granted twe mokurrari leases of the same mouzahs, 
upon terms more favourable to himself, to C, and D. 
who, at the time of such grant, had notice of A.^s 
previoiis agreeident with B, Meld, in a suit for 
specific pei^ormance brought by B, against A, and to 
which C, and J). were added as defendants, that, 
notwithstanding the provisions of sections 49 and 50 
of Act III of 1877, B, could obtain a decree for 
specific relief, and a declaration that the leases to C. 
and D. were void as against him. Nbuai Chaban 
Dhabal «. Kokil Baq 

[1. U. B., 6 Calo., 634 ; 7 C. I.. B., 487 

24. Bill of Agreement to 

transfer share of property in consideration of ad- 
uanestfor suit for its recotserg, ^Damages for breach 
^feontraoi. — Where it was agreed between A, and B. 
that, in ^nsideration of certain proceedings to be in- 
stituted jointly by A, and B, and payments to be made 
for the recovery of certain property claimed 
by A. against C., A. would make over the half of the 
property recovered to B. ; but A., contrary to tbo 
terns of the agreement, without the consent of B,, 
compromised his claim with C., and obtained posses- 
sion. Meld^ the agreement did not operate as a 
transfer of the property to B, ; she could not sue to 
eject A, Sembler--B*s proper remedy was a suit for 
specific performance or for damages for breach of the 
coutmet, to support which it would have been neces- 
sary to idlege ^rfonnance of her part of the contract, 


SPBOIFIC PBBFOBMANOB-co»«fiiieA 

2. SPECIFIC PERFORMANCE ALLOWED 

— continued. 

Bill of continued, 

or at least readiness and willingness to perform, but 
prevention by A. Bhoboboonobsb Dassbah 
Issue Chunbbb Dutt 

[11 B. I*. B., P. C., 86: 18 ,W. R., 140 

26. Agpreement for mutual re- 

fosalB before giving up dwelling-bouse.— 
Condition precedent, — Limitation Act, 1877, art, 118. 
— Two brothers, P. and R., in 1861 agreed together 
that part of their house should be divided and part 
enjoyed in common. Each brother whs to occupy an 
assigned division and have the use in common of the 
rest. If either wished to leave the house, he was 
bound to offer bis share to the other at a fixed price $ 
or if he wished to purchase the share of the other 
and the other refused to sell, then the party refusing 
to sell at a fixed price was bi^und to buy the share of 
the other brother who wished to purchase. V, called 
upon R, in 1877 either to pay R418 or giye up the 
house. Held that this was an agreement enforce- 
able by law ; that until demand no cause of action 
arose, and limitation only began to run from the de- 
mand ; that specific performance should be granted 
in the altermitivo. Venkappa Chetti v. Akku, 7 
Mad,, 219, distinguished. Vibasami Mubali o, 
Eamasami Mubali . . I. Xv B., 8 Mad., 87 

26. Contract for sale of land 

by Receiver. — Misdescription, — Purchaser hav» 
ing personal knowledge, — Title to land between high 
and low water mark, — The defendant, who for twelve 
years had occupied land as tenant, purchased the 
land at a sale by the Receiver, but refused to com- 
plete the purchase on tbo ground of material mis- 
description in the advertisement of sale, in that a 
road and gh&t, comprised within the boundaries men- 
tioned in the advertisement, were not the property 
of the parties whose land the Receiver purported to 
sell ; and also that, to make up the quantity of land 
as stated in the advertisement, viz,, 20 bighas by 
estimation, land lying between high and low water 
mark had been taken into calculation. The owners 
of the property sold having brought a suit against 
the defendant for specific performance, the defendant 
contended that the Receiver was a necessaiy. party 
to the suit, and that the sale had been rescinded by a 
statement of the Receiver that he would forfeit the 
deposit in the event of the defendant not carrying 
out his contract. In support of his objection to 
quantity, the defendant relied on a Colkctorate 
chitta as showing that the area of the land sold was 
only 9 bighas, 8 cottahs, lOf chittaks ; the same chitta, 
however, in giving the eastern bounilary of tlie pro- 
perty, described it as lying on the west of the low 
water of the Gauga.** Held that there had been no 
rescission of the contract; that the plaintiffs, being 
owners of the laud down to low- water mark, were 
entitled to all subsequent accretions, and were, there- 
fore, entitled to include in their measurement all land 
down to low-water mark ; and having regard to the 
f^t that the defendant was personaUy acquainted 
with the property sold, it was not open to him to 
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a. SPECIFIC TEUFORMANOE ALLOWED 
-^coniinued. 

Contract for sale of land by Beoelver — 

continued, 

repudiate the contract on the ground of misdescrip- 
tion, The plaintiffs were entitled, therefore, to a de- 
cree for specihc performance. Gangadhab Sibkab 
V. Kasivatk Biswas . . 8 B. !«. R,f 128 


27, Agreement to sell land at a 

valuation. — Land of peculiar character. — Con- 
etruction of agreement in a pottah. — Aesignment of 
pottah, — Eights of assignees against original les- 
sors. — The owners of ancestral village lands gave a 
mokurrari pottah of land in a mouzah to the pro- 
prietor of a neighbouring colliery “for quarrying 
coal, for building stores, for garden, for orchard, for 
road' making, and for other uses. ” The pottah, be- 
sides the above, coutaaned the following, as trans- 
lated: “You will build a factory according to any 
plan you choose, and possess the same. Within that 
aforesaid mouzah we will not give settlement to any- 
body, If you take possession, according to your re- 
quirements, of extra land over and above this pottah, 
we shall settle such land with you at a proper rate. 
Thereat we shall make no objection.” The lessee, 
after being in possession for some years under the 
pottah, assigned it to the plaintiffs, who afterwards 
took possession of the whole of the extra land, and 
demanded a pottah therefor from the defendants, and 
made a contract advantageous to themselves to sell it 
to third persons. The defendants refused to grant 
them a pottah. In a suit for specific performance, — 
Meld in the High Court that whore a contract is 
made to sell land at a fair valuation, and there is no 
diifioulty in ascertaining what a fair valuation would 
be, the Court will take the usual means of ascertain- 
ing it, and decree performance of the contract ac- 
cordingly. But when, having regard to the peculiar 
character of the property, as in the case of land sup- 
posed to contain coal, or valuable minerals, the value 
of the land must be to a great extent a matter of 
guess and speculation, the Court will not decree 
specific performance, as it has no means of ascertain- 
ing by the ordinary methods what price the plaintiff 
should pay. Held by the Pi’ivy Council, on the con- 
struction of the pottah, that if the lessee, or his 
assigns, had required additional land for the purpose 
of .carrying out the objects for which the pottah was 
granted, then the lessors would have been bound to 
settle so much of the adjoining land with them as 
might have been necessary for such requirememts. 
Held also that the plaintiffs, the assignees, were not 
entitled to compel the defendants to grant them a 
pottah of the extra land, even at a reasonable rate, 
merely for the purpose of selling it. fi'smd/e.— In a 
suit for specific performance of an agreement to sell 
land, the fact that on account of the extraordinary 
character of the property, as its containing coal or 
other valuable minerals, there is considerable difficul- 
ty in fixing a reasonable rate for it, is not a sufficient 
reason for refusing a decree. Kbw Bebebhoom 
Goal Cojcpaitx o. Bvbabam Mahata 

[L L. Em 6 Calo., 175, 932 
UB., 7 LA., 107 


8PB01FIC 

2. SPECIFIC PBRFORMAKCE 
— continued, 

28, Lease savouring of oham- 

I^rty,— Xoa» of money to carry on -Spe- 

cific performance decr^ of a lease, though the lease 
formed part of an arrangement whereby, as a consider- 
ation for the lease, the plaintiff was to lend the de- 
fendant money to enable him (tn/cr alia) to com- 
mence legal proceedings against the then tehant of 
the subject-matter of the intended lease, PiTOEA- 
XUTTl Chbtti V. Kamalla Eaxaxxae 

[13l[ad.,168 

29, Compromise made under 

alleged concealment of f&ot,-^Husdand and 
mfe, — Armenian Specific performance 

decreed of an agreement in the English form made 
between husband and wife (Armenian Christians) in 
the nature of a family compromise respecting the 
wife's separate property. In the answer of the wife 
it was alleged that property purchased by the hus- 
band bad been concealed by him from her when she 
executed the agreement. Held, under the circum- 
stances, that that fact, even if proved, was not suffi- 
cient to entitle the wife to treat the agreement as a 
nullity. Held, also, that if the property said to have 
been concealed by tlie husband, had been purchased 
by him out of moneys belonging to the wife's separate 
estate which was clothed with a trust for the child- 
ren of the marriage, the wife's remedy was to en- 
force her own and children's rights by bill to compel 
a settlomeut of any property improperly withheld 
by the husband at the date of the execution of the 
agreement. Gbbgoby v. Coohbanb 

[8 Moore’B I. A., 276 

ABBATUOON 0. COOHBABB . 4 W. B., F, Om 66 

3. SPECIFIC PERFORMANCE NOT 
ALLOWED. 

30, Party entitled to damages 

for breach of contract.— to specific per* 
formance. — Injunction, — A plaintiff who^ sues for 
damages, and is entitled to them, cannot likewise be 
entitled to specific performance, or to an injunction 
against the further breach of the agreement. AflH- 
BUFOONissA Bbgum p, Stbwaet . 7 W. B„ 303 

31, Contract to give in mar- 

riage. — Hindu marriage and betrothal. — Damages 
for breach of contraei.-r-T^liC Court will not order the 
father of a Hindu girl, in a suit to which the girl is 
not a party, to specifically perform the marriage of 
his daughter with a person to whom the daughter 
has been betrothed. It will, however, award damages 
against the father for breach by him of the contract 
of hetrothaL Umbd Kika t>. Nagiitdas Nabotam- 
DAs . * • . . .7 Bomi.» O, C., 122 

32, Hindu law,-^ 

Ceremonies of hetroihal^Eer OXOTIIB, J.— A suit 
for specific performance of a contract to ^ve in 
marriage will not lie: the remedy is an action for 
images for breach of the contract* The ceremony 
of betrothal does not, by Hindn law» amount to a 

* 8z3 


IV 
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8. SPECIFIC PERFOEMAE^CE NOT ALLOWED 
— coniiiMAeA, 

Contract to give in marriage— 
binding irrevocable contract of which the Court 
would give specific performance. In ths mattbr or | 
GcNFtJT Naraik Singh . I Ij. B*, 1 Calc., 74 

S. C. GcNrcr Nabain Singh u. Rajun Koeb 

[24 W. B., 207 

83, Suit to enforce 

hetrothal of marriage,^^Suit for damages. — The 
plaintiff, on behalf of her infant eon. sued the father 
and guardian of M, JB., to recover poeaeBsion of M, 
B.p alleging that M. B, had been betrothed to her son. 
and that, under the Hindu law, betrothal waa the 
same as marriage, and could not be repudiated, and . 
that the defendant had on demand refused to give up 
M* B* The defendant pleaded inter alia that the be- | 
irothal had been repudiated a sthe family to which the | 
plaintiff belonged had been guilty of foinale infanti- 
cide, and that it would be illegal, according to Hindu 
law, to enter into relationship with it. The cere- 
monies necessary to effect a betrothal had not been 
performed, though some ceremonies had been gone 
through. Held that, assuming the ceremonies, which 
are said to have taken place, to have constituted a 
contract to marry, and taking into consideration the 
particular cause assigned for the breach, the relief, 
if the plaintiff wore entitled to any, should be in the 
shape of damages, and not by the specific pcrlbrm- 
auce of the alleged contract. Nowbut Sinqh v. 
Lad Kooeu 6 NT. W., 102 

84, — Agreement by partners in 

absence of representative of a deceased 
partner. — Person in position of trustee, — Surviving 
partners are treated as trustees of the partnership 
property for the benefit of the representative of a 
deceased partner ; and an agreement entered into by 
such surviving partners, in the absence of the repre- 
•entative of a deceased partner, which agroemeut is 
inconsistent with the nature of such trust — to deal 
with the partnership assets only by way of sale i 
— will not be specifically enforced. Kamlad Tha- t 
hcbbidas V , Lakhiokand Munibak I 

[1 Bom., Ap., 51 ! 

85 , — — - Stipulation in kabuliat.— ! 

Zemindar, -^Gocertment^ L-iabilitg hf — One of the • 
terms of a kabuliat, equally binding on the Govern- i 
meut a!id a zemindar, the parties concerned, was us 
follows : ” The construction of bheries (small era-, 

bankments), the excavation of tlie silt of khala, the 
closing (the mouths) of the khals, the construction of 
guugura (large embankments), Ac., in connection 
with the sivlt and sweet (i.e,, not saline) lands of the 
said pergunnah, shall be made by the Government of 
the Honourable Company.’* In a suit brought by 
the zemindar to obtain an order upon the Qtovern^ 
ment to re*excavate and clear the water-passage of a 
particular khal situate within the perguimalif the 
subject of the kabuliat, — Meld, that the case was not 
otm in which'the Court would decree specific per- 
formance. C^UNDKB SBHHUB MoOKBBJBB V. COL- 
lAClOB OF MiDNAPORB 

[I. Xu B., 8 Oalo., 484 : 1 C. Xi. B., 384 


SPEGll'IC MWiTOBMLANOM^coniimted. 

3. SPECIFIC PERFORMANCE NOT ALLOWED 
^continued, 

\ Agreement to advance 

money on mortgage. — In a suit to compel the 
defendant to advance Rl,800 or thereabouts to the 
plaintiffs, the unpaid balance of a sum of B3,000 
which defendant agreed to advance on mortgage, and 
for which a mortgage was executed and delivered to 
the defendant, — Meld that the Court ought not to 
make a decree for specific performance of such agree- 
ment. Anaharan Kabmi V, Saidamadatu Avcdla 
[L L. B., 2 Mad., 79 

37 , Suit for execution of fresh 

instrument on retention of first one by de- 
fendant. — Specific Belief Act (Act I of 1877) t < 
12t 21, 22. — Suit to restore terms of lost instrument, 
— The plaintiffs, alleging that the defendants, hav- 
ing executed in their favour and delivered to them a 
bond, the consideration for which was money due to 
them for rent of land and on a former bond, had re- 
ceived it back for registration, and, refusing to regis- 
ter it, had retained it, sued the defendants to have a 
similar bond executed and registered. Per Mah- 
MOOD, J. — That it was doubtful whether the suit 
could be regarded as a suit for specific performance 
of a contract, and whether the only remedy open 
to the plaintiffs was not a suit for the money. It 
j was only on the hypothesis that the mere writing of 
I the original bond, in the absence of registration and 
j final delivery, did not amount to a performance of 
the contract, that the suit was entertainable at all. 
That, assuujing the suit to be one for specific per- 
formance of a contract, the plaintiffs were not entitled 
to the specific relief which they sought, since they could 
obtain their full remedy by suing for the money in 
respect of which the fresh bond was sought to be 
executed; and they had failed to prove the exact 
terms of the original bond. Observations on the 
nature of the evidence required to prove a contract of 
which specific performance is sought. Per Stuart, 
C, J. — That the suit was had in form and substance, 
and there was no ground for the remedy by specific 
performance of a contract. If the alleged bond were 
in existence, a. suit simply and directly for the re- 
covery of the money claimed by the plaintiffs would 
have sufficed, for in such a suit facts relating to the 
loss or concealment of the bond might have been 
proved, and under the circumstances secondary evi- 
dence at least of the terms of the bond might have 
been admissible, or the plaintiffs might have found 
themselves in a position to make out their claim by 
other evidence ; but if the plaintiffs considered it 
material to their ‘case to have their claim on the 
bond, the loss or destruction of which conld not be 
doubted, their proper course of proceeding was by a 
suit to restore the terms of the lost* bond, or, as it 
was said in Courts of Equity in England, by suit to 
obtain the benefit of the lost deed or instrument; and 
that, if the suit could be taken to be one affording 
such a remedy, it contained no sufficient materials to 
warrant it being held that the bond was of the tenor 
and in the terms alleged by the plaintiffs. Mata 
Rau 17, Fbag Dat . . 1. !«. B., 6 A1L« 44 
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3. SPECIFIC PEHPOBMANCB NOT ALLOWED 
— continued, 

33 , Contract for sale and pur- 

Ohase . — Proposal made in letters. — EarnesUmoney, 

— The defendant in the name of his wife wrote to 
the plaintiffs a letter, the material portions of which 
waa as follows : “ The value of your house. No. 10, 
Button Mistry's Lane, has been fixed through tho 
broker at EI3,125 ; agreeing to that value I write 
this letter. Please come over to the house of my 
attorney between 3 and 4 this day with the title- 
deeds of the house, and receive the earnest. There 
shall be no doing otherwise.** The plaintiffs through 
their manager wrote in answer to the defendant’s 
wife : “You having agreed to purchase our house 
for Eld, 125 have sent a letter through the broker,' 
and we are agreeable to it, and we will be present 
between 3 and 4 this day at your attorney’s and 
receive the earnest.” The plaintiffs and defendants 
met at the attorney’s office in the absence of the 
attorney, and no inspection of title-deeds or payment 
of the earnest-money therefore took place. Held, in 
a suit for specific performance of tho abdve contract, 
that the first letter contained no absolute proposal or 
undertaking to purchase, but merely fixed the price 
to bo given for the house, leaving the inspection of 
title-deed and the payment of earnest-money to be 
settled at the meeting asked for. That both parties 
having treated the payment of earnest-money as an 
element in the contract, the contract could not be 
eompleted till the amount of earnest-money had been 
ascertained. Koylash ^Jhttndeu Doss ». Tauinry 
Ohubk Hibghee . . 1. Ii. R., 10 Calo., 588 

39. - - ■ Agreement to 

sell land by guardian of minor contingent upon the' 
permission of the Court, — Specific Relief Act (J 
of 1877), 8, 2B, — A. certificated guardian of certain 
minors entered into an agreement with the plaintiff 
to sell certain laud belonging to them for a fixed 
price contingent upon the leave of the Court, which 
was necessary, being obtained to the transaction, 
and a portion of the purchase-money was paid by 
the plaintiff. The Court sanctioned the sale but 
at a higher price than that agreed on between the 
plaintiff and the guardian, and the latter sold to a 
third party. The plaintiff thereupon sued the miners 
by their guardian as next friend and the third party 
for specific performance of the agreement to sell to 
him at the price mentioned in the agreement. JSeld, 
that the contract was not one which could be speci- 
fically enforced, and that section 26 of the Specific Ke- 
lief Act did not apply. The contract as it stood was 
never a complete contract at any time, as it was con- 
tingent upon the permission of the Court, and the 
permission of the Court did not* extend to the whole 
contract as agreed upon between the parties. Na- 
BAIK Pattbo V . Auehoy Nabaiv Manna 

LI. Ii. B., 12 Calc., 152 

4 t 0 , Contract as to obtaining 

sbare of pntni lease. — Partial performance , — 
In a suit against K„ JET. and Q. (a minor), to recover 
possession of an 8-anna share of a putni talook, and 
io have a conveyance executed in • plaintiff’s favour ! 


1 SPECIFIC 

3. SPECIFIC PEEFORMANCE NOT ALLOWED 
— continued, ^ 

Contract as to obtaining share of putni 
lease — continued, 

on the allegation that one of the defendants, JT., had 
agreed that tho putni should be bid for at the sale 
advertised by the zemindar, and, if purchased, should 
he taken in the name of K.^ who should convey half 
to the plaintiff, tho cause of action was stated to he 
that defendants had fraudulently gOt a putni lease 
executed in their names and had taken possession, 
and refused to malce over the stipulated share or take 
the httlanoe of the consideration-inoney. The defend* 
ant JT.’s substantial plea was that the mehal had been 
sold in one lot along with others, and taken by the 
bead member of the family without knowledge of the 
agreement, and that plaintiff had himself through 
an agent competed for the putni at the sale : conse- 
quently that tho event contemplated had not hap- 
pened, and that plaintiff had himself avoided the 
agreement. S. pleaded that ho was not privy to the 
agreement, and the minor that he was not bound. 
The lower Appellate Court found that both parties 
had abandotied and avoided the agreement. PLeld 
that, even if the agreement were binding on AT., the 
Court could not compel a partial performance, which 
was all that could take place ; for as plaintiff claimed 
half the putni, and Jf.> share was at most one 
fourth, plaintiff could be entitled to one eighth only. 
A specific performance could not he decreed, for 
plaintiff could have resisted au action brought by the 
present defendants for fulfilment of contract, as he 
could not have been com{)cllod to buy what he had 
not agreed to. Nuyfub Chuwdbii Ciiundbh n. 
Khoouebbaia Pobamabxob: • 24 W. B„ 484 

41. Giving lease viritb possession 

to another than plaintiff.— for possession 
where remedy is suit for damages.— D., after having 
given a kutkina pottah of a certain village to Af., 
granted another kutkina pottah of the same land to 
B., who obtained possession under his pottah. M, 
then sued D, and R, for ejectment and to recover 
possession. Held that M.*s remedy lay in an action, 
for damages, and that he could not claim specific 
performance unless R, raised no objection to giving 
up possession. BujBirirGBB Dutt Pattuox v, 
Moobad Ali . . . .22 W. B., 7 

42 . Conveyance to other parties 

after previous conveyance to one unregis- 
tered. — Remedy of prior vendee. — Where the exe- 
cutants of a deed of conveyance (kobala) omit to 
have it registered, and the property is sold to a tlurdl 
party who takes it bond fide for valuable considera- 
tion, the party in whose favour tho conveyance was 
executed should seek his remedy against the execu- 
tants, not in a suit for specific performance but iu an 
action for damages. Nvkd Kishobb Lai^l v. Moses 
Lall . . . 22W. B.,I64 

43 . Befhsal of specific perform* 

anoe where suit for damages is . proper re* 
medy, — Meld, under the circumstances of the case, 
that there was not such a contract on consideration 
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8. SPECIFIC PERFORMANCE NOT ALLOWED 
— oonUnued, 

BeAzsal of speoifLc perfbrmanoe where 
suit for damages is proper remedy-* 
continued, 

received as to make this a case where a suit for 
specific performance rather than a suit for damages 
should he held to be the correct form of action. 
Bal Gobivd Muhtoon e. Lutafft Hosskin 

[7 W. B., 142 

44. Agreement extending lease 

on OOnditionS**-JSi^A^ to poteession under former 
lease expired, — Agreement extending lease on condu 
Hone, — Right to compensation for being kept out of 
poeeeesion, — ^The defendant’s father was engaged in 
litigation for the purpose of obtaining possession of 
a aemindari under a lease for ton years, given by the 
aemindar, commencing in 1867. While the suit was 
pending the defendant’s father sold five'eighths of his 
interest under the lease to the plaintiff, and agreed 
to give plaintiff possession, in consideration of certain 
sums of money paid and certain liabilities under- 
taken by the plaintiff. The defendant’s father ob- 
tained possession in 1865, hut refused to put the 
phiintiff’s agents in possession, on the ground that 
the plaintiff had not complied with the terms of tho 
agrcelhent. In giving a decree for the defendant’s 
father against the lessor, the Privy Council reserved 
to the zemindar leave to institute a suit for redemp- 
tion upon payment to the defendant of all sums 
advanced to him. In a suit instituted by the zemin- 
dar for redemption In 1866, a razinamah was signed 
by the plaintiff and defendant in the suit, by which 
the term of tho original lease was extended to the year 
1875 for the considerations therein contained. In 1867 
the plaintiff brought a suit for possession, and claim- 
ed the benedt of the stipulations contained in the 
razinamah, or for damages. Seld that the plaintiff 
was not entitled to possession, on tho ground that 
defendant was not in possession under the old lease, 
inasmuch as the effect of the razinamah of 1866 was 
not to extend the former old lease, but plaintiff was 
entitled to recover damages for loss of profits during 
the defendant’s father’s jmssession under the old lease. 
.FONUCXiAlB e. ViNAXTHBBTHAK CHBTTT 

[GMadL, 251 

4. MISCELLANEOUS CASES. 

45, Failure to giwe possession 

Under agreement. — Suit for specific possession. 
—A purchaser of property of which possession was 
contracted to be given, but which contract the vendor 
is nnable to fnliil, is at liberty to rescind the con- 
tract and sne for repayment of the purchase^money, 
and is not obliged to sne for specific pei^ormance. 
Mohitb Lax. e. Bbhaubb Lal . 8 n . W.» 886 

Agreement to pay money 
or in default to execute bond.—i 8 at^ to recover 
-By an agreement it was contracted that the 
defendant should pay to the plaintiff R4,000 within 
six months, and that in default of payment within 
inch period, he should execute a bond to seenre pay- 
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4. MISCELLANEOUS CAS£S— eoaitnasd. 

I Agreement to pay money or in default 
to execute bond — continued. 

ment with interest within a further period of six 
months. The money not having been paid and no 
bond having been executed, more than twelve mopths 
after the date of agreement, the plaintiff sued to re- 
cover the amount due under the agreement with 
interest. Reid that the suit was rightly brought, 
and that the plaintiff was not bound to have sued for 
specific p6t*formance of the agreement to execute a 
bond. IlOHiMUNissA Bboum V. Mohambb Mxbza 

[10 O. L. B., 108 

47, Agreement for asBignment 

of rents.— consideration-moneg. — Damages, 
— The plaintiff having agreed to assign certain ar- 
rears of rent due to him to tho defendant for a con- 
sideration, brought this suit in which he tendered the 
kobala of assignment and claimed the consideration- 
money with interest. Weld that the plaintiff had 
misconceived the shape in which his suit was brought, 
and, as his olaim was purely for money, he should 
have sued for damages for breach of contract, especial- 
ly as it was found as a fact that the subject assigned 
was now worthless. Weld, also, that as in a former 
suit brought by the present defendant for specific 
performance of the same contract, tho present plain- 
tiff (as then defendant) had resisted successfully 
and without qualification, he could not now treat the 
contract as subsisting, Shbo Pbbgah Ror v. In- 
JOBB Tbwabbe . . .21 W. B., 488 

48. Afifreement by Government 

to pay moneys in lieu of tor a garas hak. — 
Jurisdiction of Civil Courts, — Pensions Act, XXIIl 
of 1871, 8. 4 . — A suit against Government, upon an 
alleged agreement by Government to pay moneys 
from its treasury in Hon of tora garas -haks, falls 
within the prohibition, in section 4 of Act XXIII of 
1871, to Civil Courts to entertain any suit relating 
to any grant of money made by the British Govern- 

i ment, whatever may have been the consideration for 
such grant, and whatever may have been the nature of 
the payment, claim or right for. which such grant may 
have been substituted. Observations on the cessation 
of the collection of tora garas by Government. 

— ^tFhether Government bound itself to act perpetu- 
ally as agent of the garasias in the collection of tora 
garas. Qiwere, — Whether the Civil Courts would 
compel the specific performance of such an agreement. 
Mahabtal MoHAKBAKaji V. Gotbbnmbkt of 
Bokbat . . I. Ii. B., 4 B02X1.9 487 

SPECIFIC BEI.IEF ACT. 

Bee IirjuyOTiON— S pbcial Cabbs— Ezbob- 
OF Dbobbb. 

[L L. B., 4 Calo., 880 

s. e*(Act XIV of 1869, s. 15)* 

See Costs— Special Cases — SomcABV 
Suit fob Pobsessioit . 15 W. B., 268 

Bee Pabtibs— Pabtxbs to Sttits— Pbutoi- 
PAL AND Agent. 

[L U lU 5 Bom., 206 
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SPECIFIC RELIEF ACT, 8. ^-^eontinwd. 

See Pos8BSSiOK» Obdbb ot Cbiicikal 
COUBT AS TO— NaTUEB AND EfTBCT OB 

Decision . . ,20 W. B., 12 

See Res Judicata— Judgments on Tech- 
nical Points . I. L. B., 0 Bom., 477 

See Title— Evidence op Title. 

[6 C. li. B.» 278 

This section corresponds witli section 18 of the 
Limitation Act of 1859. The following are cases 
decided on that section 

1, Criminal Procedure Code^ 

1861, s». 318, 819. — Disposfieasion . — The object and 
effect of section 15 of Act XIV of 1859 considered, 
and tiie bearing of sections 318 and 319 of the Code 
of Criminal Procedure with regard to cases of dispos- 
session and the jurisdiction of the Civil Courts, 
illustrated. Enaktoollah Chowdhby d. KisKun 
SooNDUB SUBHA . . . 8 W. R., 886 

2. Object of section . — Wrong- 

ful dispossession. — Onus of proof. — Section 15 
did not affect the general law on the matters to 
which it related, but provided a special remedy for a 
particular kind of grievance, — e.g., to replace in pos- 
session a person who had been evicted by a wrongful 
act from landed property of which he liad been in 
undisturbed possession, and to prevent a powerful 
person from thus shifting tlie evidence of proof from 
himself to another less able to support it. Kalee 
Chundee Sein V. Adoo Shaikh . 9 W. B., 602 

3^ Possessor^ '‘actions hg 

persons wrongfully dispossessed. — Civil Procedure 
Code, 1859, s. 230. — Section 230 of the Civil Proce- 
dure Code of 1859, which related to possessory actions 
by persons wrongfully dispossessed in execution of 
decrees, did not apply to a case determined under 
section 15 of Act XIV of 1859. Gobind Chundeb 
Bagdbe V. Gobind Ghosk Mundul 

[7 W. B., 171 

4. Suit to enforce right of 

way. — Section 15 of Act XIV of 1859 was not ap- 
plicable to a suit to enforce a mere right of way. 
Habo Dtal Bose u. Kbisto Gobind Sein 

[17 W. B., 70 

5. Nature of possession neces- 

sary for suit,— -Possession as trespasser,— Semhle , — 
Mere possession as a trespasser was not sufficient to 
entitle a plaintiff to recover in a suit brought under 
section 15 of Act XIV of 1859. There must he in 
the pliuutiff juridical as opposed to mere physical 
possession. Dadabhai Nabsida v. Sub-Collectob 
OF Bboach . .7 Bom., A. C., 82 

6. — — Warrant of execution , — 

Seizure of immoveable property not described in 
decree, — Illegal possession.— a warrant was 
issued to the Sheriff to seize certain specific immove- 
able property not coming within the description in 
the decree, it was held that possession under such 
warrant would not be an illegal possession under the 
meaning of section IS. Jadub Chundee Chbohkt 
«. Heebaloll Saha 

[llnd. Jur,,E.8,»21; Bourke, O. 884 


8FEC1FIC BELIEF ACT, A 

7. Tenants illegally tjeeU 

ed, — A tenant in possession after expii^ of his lea^ 
can only Iks ejected by due course or law; and if 
illegslly dispossessed he was entitled, under section 16* 
Act XIV of 1859, to sue and recover possession, not* 
withstnnding a pottah set up by defendant. SoFA- 
OLL Khan v, Woopean Khan . 9 W. B*., 128 

3, — . Time within which suit 

must be brought. — The suit must be brought within 
six months of the alleged ouster, otherwise anterior 
possession would he of no avail to the plaintiff* 
Ambbb Bibbe «. Tukboonisba Begum 

[7 W. B., 882 

Upheld on review in Tukeoonissa Begum v, Mo- 
gul Jan Bibbe . . 8W.R.,870 

Ameesoonnissa Khatoon V. Wise 

[24W.B.,485 

The plaintiff is entitled to recover notwithstanding 
any other title. DoB D. Kullammal v, Kufpu 
PiLLAi 1 Mad., 86 

0, Trial of question of dis* 

possession, — Plaintiff having sued under section 16, 
Act XIV of 1859, for possession of a parcel of 
land of wliich he alleged himself to have been dis* 
possessed by defendants building a but' upon it, the 
Court of first instance determined that as the land 
was part of a village, and plaintiff had not sued for 
jiossession of the village, it could neither declare hie 
possession of the entire village nor of the particular 
parcel. Meld that there was no reason why the 
Court should not try whether the plaintiff was dis- 
possessed as alleged, and whether he should not have 
possession. Omabchand Mahata v. Nawab Na- 
zim OF Bengal ... 11 W« B., 229 

10. — '■ — Might under decree for 

possession. — A party recovering possession of land 
in virtue of a decree under section 16, Act XIV 
of 1859, recovered the land with the crop growing 
upon it, and was fully entitled to cut the same. Shx- 
BAJDEE PeAMANIOK V. EmAM BuKSH BiSWAS ^ 

[18 W.B.,104 

• Suit to set aside award 

under section, — The defendant having had an award 
under section 15. Act XIV of 1859, the plaintiff^s 
allegation of possession and dispossession by tha 
defendant required him specifically to prove those 
facts before the defendant could be called upon to 
prove his case. JUGGUBNATH Deb e. Mahomed 
Mokbbm .... 17 W. B«, 161 

12. — - Suit to set aside award 

under ssettoa.— -Although in a suit to set aside an 
award made under section 15, Act XIV of 1859, 
plaintiff had to establish his own title before the 
party in possession could be required to make good his 
case, a Judge should look into the summary case itself, 
and ascertain if there had been a proper inquiry and 
trial in that case. Subbo Mohuv Roy ». Bubut 
Chundeb Roy .... 161F. 84 

18. - Decree for possession, 

—J6vidence,^k decree for possession in a suit under 
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BBLUiF ACT, 8« ^^oontiwued, 

ieotion 16 of Act XIV of 1869, vtBUfrtmAfaeU evi- 
deuce tbat the plaintiff in that «iilt wae entitled to 
recover from the defendant therein, mesne profits' 
for the period of dispossession. Radha Chabak 
Ghatax V, Zahibunissa Khakum 

[2 B. L. B., A. a, 67: U W. E., 83 

Reversing S. 0. ZnMtrBVBOOKissA e. Radha 
Chubk Gbuttuok • 0 W« B., 590 

14 ^ Mofigag^B in postestion, 

«— iHspossession hg mortgagor. — Suit for posses* 
Sion. — Fraud. ^li is no answer to a suit for pos- 
session under section 9 of the Specific Relief Act, 
brought against a mortgagor by a mortgagee who 
has l^en forcibly dispossessed by the mortgagor, to 
allege that the mortgage and possession under it 
were obtained by the fraud of the mortgagee. The 
mortgagor's proper remedy is by way of a suit to 
set aside the mortgnge and recover possession. 
SaTAJI BIX KiMBAJI V. KAMJI BIX Lanoafa 

[I. li. B., 6 Bom., 446 

25^ Partial dispossession . — 

Suit for possession. — A possessory suit lies under 
section 9 of the Specific Relief Act, when plaintiff’s 
possession has been partially as well as when it has 
been wholly disturbed. Sabafathi Chetti ». Strs- 
bata Chbtti . . . I* Li. B., S Mad., 250 

20^ - Civil Procedure Code, 

1877, s, JOS- — Re*hearing,-~*Peviev>.^Sect[on 9 of 
the Specific Relief Act does not prohibit a re-hearing 
under section 103 of the Code of Civil Procedure. 

A ro-hoaring differs widely from a review. Axthony 
n. DuFOKT • . « I. L. B., 4 Mad,, 217 

- 8 . 18 . 

See Vbxdob axd Pitbohasbb— Mtsoella- 
KEOirs Cases . . 2 C. L. B., 882 

— B. Suit for declaration under a 

mohurrari pottaU.-^Alfernaiive relief. — Civil Prove-* 
dure Code {Act X of 1S77), s. A suit to have a 
mokurrari pottah enforced as against one co-sharer 
granting it, and other co-sliarers who repudiate it, 
and in the alternative to have the salami paid for the 
xnokurrari pottah returned, is in substance a suit to 
enforce a contract to place the plaintiff in possession 
of the laud under the pottah, and to declare his 
rights to it as against all the defendants ; and under 
section 19 of the Specific Belief Act the plaintiff is 
entitled to ask for compensation as against the de- 
fendant granUng the pottah. Under section 28 of 
the Civil Procedure Code, such an alternative claim 
may be allowed against one or more of the defend- 
ants. Rajubub Chowdhby o. Kalikbistxa Bhat- 
tachabjta 

[I. Ii. B., 8 Calc., 968 : U O. L. B.. 880 

2* B. 2L — Agreement to refer to arW- 

tratioH. — Refusal to refer. — Pleading. — A contract 
to sell goods contained the following clause : ** That 
anv dispute arising hereafter shall be settled by the 
seuing broker, whose decision shall be final,** In a 
suit to recover damages for breach of the contract, 
the defendant pleaded tliat the dispute should have t 


8PBCIFZC BELIEF ACT, b. ^---contimed 

been referred to the decision of the selling broker, 
and that the suit was therefore barred under sec- 
tion 21 of the 3pecific Relief Act, the latter clause 
of which provides that **save as provided by the 
Code of Civil Procedure no contract to refer a con- 
troversy to arbitration shall be specifically enforced ; 
but if any person, who has made such a contract, and 
has refused to perform it, sues in respect of any 
subject which he has contracted to refer, the ex- 
istence of such contract shall bar the suit.** Seld 
that, before that section could be relied upon, it must 
be shown that the plaintiff had refused to refer to 
arbitration ; and that the filing of the plaint was not 
such a refusal. KooMun Chundeb Dasb v , Chun- 
deb Kant Mookerjbb 

[I. L. B., 6 Calc., 498 : 5 C. L. B., 264 

2. Agreement to refer to arhu 

tration. — Award. — Suit in respect of matter refer* 
red barred.— Tho parties to a suit applied for an ad- 
journment of it on the ground that they had agreed 
to refer the matters in difference between them in 
such suit to arbitration. The Court accordingly 
adjourned the suit, and the matters in difference 
therein were referred to arbitration by the parties, 
and an award was made thereon disallowing the 
plaintiff's claim. Held that, under these circum- 
stances, the further hearing of such suit was barred. 
Salic Ram v. Jhunna Kuab 

[I. L. B., 4 All., 648 

3, Agreement to refer to arhi* 

tration. — Refusal to refer,— Suit in respect of matter 
agreed to be referred. — Pleadings . — One of the 
parties to a contract to refer a controversy to arbitra- 
tion brought a suit for part of the subject-matter 
referred. The defendants pleaded the bar of section 
21 of the Specific Relief Act, but did not allege in 
their answer to the plaint that the plaintiff refused 
to perform his contract. Held that the mere act of 
filing the suit on the part of the plaintiff was not 
tantamount to a refusal to perform his contract in 
the sense of section 21 of the Specific Relief Act. 
The contract, the existence of which would bar a 
suit under the circumstances contemplated by section 
21 of the Specific Relief Act, must he an operative 
contract, and not a contract broken up by the con- 
duct of all the parties to it. Tahal v. Bisheshab 

[I. L. B., 8 AIL. 57 

8 . 26 . 

See Evidence— Pabol Evidence— Vary- 
ing OB Contradicting Wbittbn Ik- 
STRUXENTE . 1. L. B., 4 Bom., 594 

See Sfbcific Performance — Specific 
Pebfobxancb not allowed. 

8 . 27. 

See Vendor and pTmcHASEB— N otice. 

[1. L. B., 10 Calo., 710 

Joinder ofeauees of action.*^ MutHfariousness, — The 
plaintiffs sued to eodorce an agreement for the exectt- 
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SPECIFIC BELIEF ACT, «. 27, oL (b) 

— continued. 

tioQ of a conveyance of certain immoveable property, 
and for the possession of such property, making the 
party to such agreement and the persons who had, 
fiubseqnently to the date of the same, purchased such 
property in execution of decree, defendants in the 
suit, on the allegation that such persons had pur- 
chased in bad faith and with notice of the agree- 
ment. Heldf with reference to section 27 of Act I 
of 1877, that, under such circumstances, there was 
not necessarily a misjoinder of causes of action. 
Gcthani V. Kah Chaban . I. L. B^ 1 All., 665 

2. I ' Agreement to convey 

the mortgaged froperiy in case of default. — Suit for 
specific performance of contract. — Mortgage. — First 
and second mortgagees. — On the 7th February 1873, 
F. mortgaged the equity of redemption of a certain 
estate to £. and O. On the 7th August 1877 he 
mortgaged such estate to jP., agreeing that, if he 
failed to pay the mortgage-money within the time 
fixed, he would convey such estate to P., and that, if 
he failed to execute such conveyance, P. should be 
competent to bring a suit “ to get a sale effected and 
a deed of absolute sale executed.^' On the 6th Octo- 
ber 1877 F. mortgaged such estate to P. and 
By this mortgage the lien created by the mortgage 
of the 7th Febiniary 1873 was extinguished. In 
December^l877 P. and i>. obtained a decree against 
F. on the mortgage of the 6th October 1877, and in 
June 1878, in execution of that decree, such estate 
was put up for sale and was purchased by D. In 
February 1880 P. sued F. and J). for the execution 
of a conveyance of such estate to him in accordance 
with F.*s agreement of the 7th August 1877. Beld 
that the mortgage of the 7th August 1877 was, not 
in the nature of a mortgage by conditional sale, and 
there was no necessity for P. to take proceedings to 
foreclose the mortgage, and the suit was maintain- 
able. Also that, assuming that D. had no notice of 
the agreement of the 7th August 1877, it was very 
doubtful whether under section 27 {b) of Act I of 
1877 P. could claim that specific performance of that 
agreement should not be granted, inasmuch as the 
contest lay between a prior and subsequent lien 
created upon the same property, which had passed to 
the transferee under a sale in execution of a decree 
for the enforcement of the subsequent lien. Badbi 
Fbasad V, Daulat Kah . I. L. B., 8 AIL, 700 

B. 80. 

See Limitatiok Act, 1877, abt. 113. 

[I. L. B., 5 All., 268 

-..'I I s. 81, — Landlord and tenant. — Fsc- 

iifioation or alteration of contract of tenancy*^ 
Speef/ie Relief Act (I of 1877), s. 81 . — Where a 
party to a contract of tenancy desires to have it rec- 
tified or altered, the snit should be brought under 
section 31 of the Specific Belief ' Act. Anabullah 
Shaikh v. Koylabh Chvkdbb Boss 

[I. Ii. B„ 8 Calo, U8 

; S. €. Kotlasb Chitkdeb Bosk v. AvxuvLtAn 
Sheikh . « ' • • 9C.li.B.,467 


SFEOIFIC BELIEF ACT^Oniinued. 


See COKTBAOT Act, S. 28— IlLEdAL Ooir* 
TBACTS— Against Public Policy, 

LL L. B., 8 UaSL, 215 

s. 39. 

See Dbclaratobt Drcbeb, Suit pob— 
Suits concebninq Documents, 

[I.L.B.,7Calo.,786 
See Limitation Act, 1877, art. 91. 

[I. L. B., 6 All., 822 

a. 40, and Chap. IV, bb. 86-88.«-- 

Impossibility arising after execution of contract to 
perform a portion. — Suit to cancel such portion. — A 
contract was entered into between the plaintiff and 
the defendant by which the plaintiff agreed to culti- 
vate indigo for the defendant for a specified number 
of years, in certain specified lands situated in differ- 
ent villages, with respect to portion of wdiich lands 
the plaintiff was a sub-tenant only. During the con- 
tinuance of the contract the plaintiff lost possession 
of those lands through his immediate landlord hav- 
ing failed to pay the rent, and having been in conse- 
quence ejected therefrom by the owner,— In a suit 
to have so much of the contract as related to those 
lands cancelled on the ground that it had become im- 
possible of performance through no neglect on his 
part,— ifsW that Chapter IV (sections 36-88) of Act 
I of 1877 (Specific Belief Act) did not spply to such, 
a case, but that the plaintiff was entitled to the 
relief he sought under section 40 of that Act, inas- 
much as the contract was evidence of different obli- 
gations, — viz., to cultivate indigo in different vil- 
lages. Inubb Pbbbhad Sinoh V. Campbell 

[I. L. B., 7 Calc , 474 : 8 C. L. B., 601 

B. 42. 

See Cases under Declabatobt Decbbb, 
Suit pob — 

See JUBisDicTioN OF Civil Coubt — Hb- 
VENUB CouBTs— P artition. 

[11 O. L. B., 688 

See Bight op Suit— Charities. 

[I. L. B., 8 AIL, 81 
See Bight op Suit— Sale in Exeoutiok 
op Decree . L L. B., 7 All., 688 

SPLITTING CAUSE OF ACTION. 

See Co-SHABEBS — S uits bt Co-shabbbb 
WITH BBSPEOT TO TUB JoiNT 

See Cases undbb BELiNQUisHKEirr oh 
Omission to sue fob portion of Claim. 

See Small Cause Coubt, Bhesidbkot 

Towns— J uBisDiOTioN~-.GEirBiiALLX. 

tL Ij. B,a Bom. 670 

SPLITTINO OFFENCB. 

See Cbxxinal Pboobedinge. 

[LL. 
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STAKBHOLDEB. 

S0e IKTKBFUSABBB SFIT. 

See PbikoipaIj abd A»bnt— Liability op 
Agents . • 4 Boxn., O. C., 125 

STAMP. 

Col. 


1. Bengal . 5817 

XII OF 1826 . . 6817 

X OP 1829 . . . 6817 

2. Bombay Rbgitlations . 5817 

XVllI OP 1827 . .5817 

8. Mapbas Bbgttlations . 582.0 

XIII OP 1816 . . 6820 


See Oases undeb Appellate Court— Re- 
jection OR Admission op EriDENos 
admitted or rejected by Coubt 

BELOW. 

See Cases undeb Court Fees Act. 

See Cases under Valuation op Suit. 

1. BENGAL REGULATIONS. 

Ben. Beg. XII of 1828.— !?<?- 

eeiptfor Government paper, — Under the old Stamp 
Law (Regulation XII of 1826, which was not regis* 
tered % the Supreme Court) agreements not on stamp- 
ed paper executed in Calcutta bond fide by parties 
residing or carrying on business therein, when there 
was no intention of pleading such documents in the 
mofussil Courts, were held to he good and binding. 
Goury Churn Mookebjbb «. Jogbkdrobath 
Moobebjee .... W. B., 1864, 289 

■ - Beng. Reg. X of 1829. 

See Stamp Act, 1879, sch. I, art. 49. 

[1. Ii. R., 7 Calo., 694 

Beng. Beg. X of 1829, s. 31.— 

Stamp Aei {Act X of 1862), — Miraei pottahs,-^ 
Mirasl ryoti pottahs were not required either by the 
old (Act X of 1829, section 31) or new Stamp Law 
(Act X of 1862) to be Written on stamped paper. 
Mohrbooddben Ahmed v. Pbannath Roy Chow- 
DHBT • . 3 W. B., Aot X, 142 

2. BOMBAY REGULATIONS. 

Bom. Beg. XVIII of 1827.— 

.—Regulation XVIII of 1827 did not require a 
will to be stamped during the testator’s lifetime. 

Webbb e. Lestbb . 2 Bom,, 65 : 2nd Ed., 62 

X. B, 10 ^ — Conatmetion of aeo^ 

<ioa,— An objection to the validity of a document 
under Reg\ilation XVI II of 1827, as distinguished 
from its inadmissibility In evidence, or from a pro- 
hibition to Courts of Justice or public officers to act 
upon it, was an objection on the merits under act 
vlll of 1869, Where two documents were executed 
in the Island of Bombay, respectively under date 
the 29(li August 1851 and 4th August 1852, and did 


STAMP— eenfmued. 

2. BOMBAY REGULATIONS— 

Bom. Reg. XVIII of 1827, s. 10--conUn»ed, 
not appear to have been originally expressly intend- 
ed to operate within any of the zillahs subordinate 
to the Presidency of Bombay, — Held that they did 
I not come within the scope of Regulation XVIII of 
* 1827. That Regulation, being an enactment im- 
posing stamp duties upon the subject, must be 
strictly construed, and although the High Court be- 
lieved that those documents were actually intended 
to operate, so far as the particular property in ques- 
tion ill the suit was concerned, in the zillah of Tanna, 
the High Court declined to hold "expressly” to 
mean the same as actually,” as nothing appeared 
on the face of the documents to show where the 
property mentioned in them was situated. Gtrdhab 
Nagjibhbt u. Ganpat Moboba . 11 Bom., 129 

2, Signed aeeonnt, — Hvi- 

denoe when unatamped, — A signed account showing 
a balance up to date, and containing a promise to 
pay interest upon the consolidated halarice, cannot 
he made use of in evidence to support a claim to in- 
terest on that balance, unless it he stamped ; hut it 
may be used as a samaduskut or simple admission of 
a balance due, although not stamped. Dhondu 
Jagannath V, Nabayan Ramohandba 

[1 Bom,, 47 

3, cl. 3. — Mortgage , — 
Lease, — Counterpart, — Where an agreement between 
a mortgagor and mortgagee contained a stipulation 
that the mortgagor should, at the time of redemption, 
make good the losses arising to the mortgagee from 

I the default of tenants, which it had been agreed the 
mortgagee might put in, in case the mortgagor made 
default in payment of the rent agreed upon for the 
term of the mortgage ; such an agreement was not a 
lease, or the counterpart of a lease, within the mean-; 
ing of Regulation XVIIl of 1827, section 10, clause 
3, hut was a contract of indemnity against losses to be 
incurred after the determination of the lease, which, 
not having any operation so long as the lease was in 
existence, was, therefore, not exempt from stamp duty 
under that Regulation. Where an appellant has not 
tendered the stamp duty and penalty on a document 
which the Courts below have held to be insufficiently 
stamped, the High Court will not allow him to do 
so in special appeal. Rah Krishna Gopal e. 
ViTHU Shitaji ... 10 Bom., 441 

8. 12, cL 2 ,— to recover 

poaaeaaion of immoveable property, — iVac^Vee.— In 
a suit by plaintiff to recover possession of certain 
immoveable property under a deed of sale executed 
to him hv the defendants* father while Regulation 
XVIII of 1827 was in force upon one-anna atamp 
paper, a question having arisen as to what stamp 
duty the deed should bear for the purposes of the 
suit, it was referred to the High Court. Held that 
the deed was sufficiently stamped under clause 2, 
section 12 of Regulation XVIIl of 1827; but the 
plaintiff could not obtain on it a judgment for a sum 
or value beyond what was covered by that Aamp 
unless he paid an additional stamp duty and penalty 
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2. BOMBAY REGULATIONS-co»<t»tt«d. 

Bom, Beg. XVIII of 1827, a. 12, cL 2— 

continued , ; 

which the Court might allow him to do. Muui 
Bsohar e. Jetha Jbshaeear 

[I. L. B., 10 Bom,, 289 

1, ' 8 , \Z,-^InUntion to defraud 

revenue, — On documents insufficiently stamped under 
Regulation XVIll of 1827 the question did not pro- 
perly arise, under section 18 of that Regulation, 
whether the intention of the parties in not sufficiently 
stamping them was to defraud Government of its 
revenue. That question was rendered important, 
first, by section 13 of Act XXXVI of 1860, and sub- 
sequently, in a more explicit manner, by section 15 
of Act X of 1802, KASTtTB Bhavaui r, Appa 

[I. L. B., 5 Bom., 621 

2. — Might to have document 

stamped,^ Intention to evade fttamp dutg, — A party 
has a right to have stamped, on payment of the pre- 
scribed penalty, an instrument executed while Regula- 
tion X Vlll of 1827 was in force, and it should not be 
rejected on the ground of intention by the party to 
evade the stamp duty. Aetaji N ilka nth v, Jan- 
ABDAN Vasudev ... 10 Bom., 858 

88. 13 & 14.— Bond stamped 

after death of grantor, — A bond or other writing, 
stamped after the death of the grantor, is valid 
against his heirs. The personal representatives, or 
other persons claiming as heirs and kindred of a de- 
ceased grantor, stood, with regard to sections 13 and 
14 of Regulation XVIII of 1827, in the same posi- 
tion as the deceased grantor would, and were not third 
jmrties within the meaning of section 14. The pre- 
vious decisions of the late Sudder Court to the con- 
trary overruled. Ba&hia v, Dhabma Jhath 

[1 Bom., 52 

1, 8. 14, oh 1. — Deed of sale of 

property given in gift from what time operative . — 
A donee of the grantor was a third party within the 
meaning of Regulation XVIll of 1827, section 14, 
clause 1, and, therefore, as against him a deed of 
sale of the property given in gift was only valid from 
the date on which it was stamped. Precedents on 
this point questioned but followed. Jaoannath 
ViTHAx. V, Apaji Vishnu . 5 Bom., A. C., 217 

2. — Purchaser at sale 

in execution of decree , — Validity of mortgage-deed. 
— The purch^er at a Court-sale of the right, title, 
and interest of the judgment-debtor is a third party 
within the meaning of section 14, Regulation XVIll 
of 1827, clause 1, and therefore, as against him a 
mortgage-deed passed by the latter to a mortgagee is 
valid — not from the date of its execution, but from 
that on which it was stamped. Jagannaih Vithal v. 
Apaji Vishnu, 5 JBom,, A. 217, followed. 
Nabatan Dbshpanue V . Ranoubax 

[I. L.B.,6Bom., 127 


STAMP— 

8. MADRAS REGULATIONS. 

Mad. Beg. XIII of 1810.*-. 

provision for payment of penalty, — Secondary sat’- 
dence of unstamped document, — In a suit to redeem 
a mortgage of 1833, executed upon an unstamped 
cadjan, liable to stamp duty under Regulation XIII 
of 1816 secondary evidence of the contents of thie 
document was tendered on payment of a penalty, — 
Held that the evidence could not he admitted. 
Kopasan V. Shamu , I. L, B., 7 Mad., 440 

STAMP ACT, XXXVI OP 1860. 

Security bond given to abkari 

renter. — A security bond executed by a third party 
to the abkari renter is not exempt from stamp duty. 
Ramasvami Chbtxi V, Pappa Rbbbi 

[IMad., 100 

8. 14. — Pond executed on optional 

No larger sum could be recovered under sec- 
tion 14, Act XXXVl of 1860, upon a bond executed 
on an optional stamp than that optional stamp covers, 
and no amount of penalty can make up the deBciency 
in the stamp. Kbbamut Ali v, iBDOOL Wahab 

117 W. B., 131 

80li. A., and 8. 14t,^ Promissory 

note containing agreement to waive jurisdicHon,-^iL 
promissory note containing an agreement by the 
maker that, in case of any dispute or difference aris- 
ing' concerning the payment of the note or the sub- 
ject-matter thereof, the same shall and may be sued 
in the Supreme Court, and “ to the jurisdiction of 
which I hereby waive and agree to waive all pleas,’* 
properly stumped as a promissory note, did not re- 
quire an additioTuil stamp as an agreement undei* Act 
XXXVI of 1860, schedule A, and section 14. Ra- 
KHALDASS SlNCHBB V, KOT ChUNDBE DuTT 

[1 Ind. Jur., O. S., 124 

2, 8Cb. A., cl. A,'— Promissory note, 

— An instrument to the following effect r *' On the 
14th December 1861, we, A. and C,, bind oursolves to 
pay, with interest to you, B, and R566-10, being 
the balance of dealings held with your firm, and the 
amount received this day from you in cash on account 
of stamp,” — Held to be neither a bond nor a hundi, 
but to be in the nature of a promissory note and to 
come within the description in clause 4., schedule A of 
Act XXXVX of I860. Hutumak Sahib v, Husain 
Sahib • • • .1 iMBd., 162 

3 , 8Cli. A., cL %0,’^Partnarsliip 

agreement.-^ku agreement on a B24 stamp paper 
between A,, who had obtained from Government the 
abkari farm of a certain talook, and B,, stipulating 
that, in consideration of E2,Cl00 advanced by B, for 
payment of deposit, the whole management shotild 
reside in B., that the parties should each We a 
share and be respectively entitled and liable to profit 
and loss in respect of his share ; that they shonld ac- 
count with one another for the sums laid out by B., 
and should settle annually the accounts of profit and 
loss upon the half share, — Held to be a partnenhip 
agreement, and to be sufficiently stamps under Act 
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8TAHP ACO?, XXXVl OF 1880, ■ch. A, 

OL iiX^'-^oontinued. 

XXXVI of 1860, clause 20, schedule A. In deter- 
mining the stamp to be affixed to a document, the state 
of tkngs at its, execution is alone to be regarded. 
Chiknaiya Nattah o. Mottustami Fiilai 

[lMa4,,22d 

STAMP ACT, X OP 1882. 

B.a 

See Gbhbrai. Claxtseb Consolidatioit 
Act, 1868, B. 6 . . 7Mad.,Ap.,9 

Offence under aeeiion. — J&n- 
^rofstn^ deed on unetamped paper. — The more en- 
grossing of a deed on unstamped paper was not an 
olfence under section 8 of Act X ox 1862, nor did the 
signing such deed as a witness constitute any such 
offence. Raa. e. Jbtha Moti. Reg. «. Vieji 
Kctabji . . 2 Bom., 135 : 2iLd Bd., 129 

Hbo. v» Joti bik 8atu . . 1 Bom., 87 

2, — ■ Penalty. — Atteatiny mU 

naaaea and persona drafting documenta. — The words 
in section 3 of Act X of 1802, ** unless in any case in 
which a higher penalty is imposed,” and ** not exceed- 
ing,” apply both to the penalty of RiOO, and one 
higher than ten times the value of the omitted stamp. 
Attesting witnesses and persons who di'aft documents 
and note the fact with their signatures at the foot do 
not come within the words, make, execute, sign, or 
he a party to,” used in the section, and are therefore 
not punishable under it. Anonymous 

[3 Mad., Ap., 27 

3, and s. 52. — Omission to 

yet sanction of Collector. — A prosecution under sec- 
tion 8, Act X of 1862, not having befen authorised by 
the Collector of the Stamp Revenue for the district or 
any other officer specially authorised by the Govern- 
ment in that behalf was held to be, under section 52 
of that Act, irregular. Queen v. Apjoophya Pbr- 
8HAD • ‘ . « . . 2 N. W., 188 

1. a, 14. — documents improperly 

atamped. — Svtdence, Admiasihiliiy in. — Documents 
not bearing proper stamps under Act X of 1862 are 
not admissible in evidence even to show the terms of 
the deed as against the party producing the same. 
OoBCBAO Singh v. Metsab Koonwbb 

[3 Agra, lOSa 

2. : Act XXXVI of JfSdO.— 

Bond stamped after suit. — A bond stamped sub- 
sequently to the institution of a suit is valid, under 
the provisions of the Civil Procedure Code and of the 
Stamp Acts of 1860 and 1862, provided it be proper- 
ly stamped when produced at the hrst hearing o£ the 
suit and when the Court is asked to receive it in evi- 
dence. ATXABAJC GULABBAI V. AmIBOHANB KUP- 

CHAND .... 3 Bom., A C., 92 

Calculation of stamp duty, 
of inairument,^^ln determining the stamp 
feouired for any particular instrument, regard must 
be had to the reied nature of the instrument, and not 
in the title which may have been given to it by the 
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parties, if the contents of the instrument show that 
the title is a misnomer.* Penbse v. Mabse 

[3 Bom., A. C„ 94 

4, - Single document contain* 

ing two contracts and hearing one atamp.**^ Allowance 
of value of stamp. — Where a document contained 
two distinct contracts requiring separate stamps, hut 
the whole was impressed with one insufficient stamp, 
it was held that this stamp might be taken into ac- 
count in making up the aggregate of the stamps re- 
quired. Balaji Mahabev V, Kbibhnaji bin 
Chimnaji .... 6 Bom., A. C„ 95 

5. Copies of record of cri* 

minal trial. — Liability to stamp duty, — With the 
exception of the depositions of the witnesses and 
the documentary evidence and copies of the final sen- 
tences or orders passed by Criminal Courts, which 
parties desirous of appealing from such sentence were 
required by section 416 of the Code of Criminal Pro- 
cedure, 1861, to file with their petitions of appeal, 
when the party who was desirous of appealing was in 
confinement under the operation of the sentence or 
order at the time that he applied for a copy of the 
same, it was held that copies of any part of the record 
of a criminal trial could only bo furnished to appli- 
cants on stamp paper. Anonymous 

[4 Mad., Ap., 58 

3, ■ ■ ■■■ - Transfer of tenure, — Ad» 

missihilUy in eiu'deace.— The transfer of an under- 
tenure, endorsed ujion the back of the tenant's pot- 
tab, is not admissible in evidence, unless it 1)6 stamp- 
ed as though it were a separate deed. Tetai Abom 
V, Uaoai Guba Chawa , 8'B.Ij. R., Ap., 30 

S. C. PiTAY^ Ahuno V, Gibghee Koeb Ajooah 

[11 W. R., 365 

7. — — Surrender of equity of 

redemption.-^ Unstamped endorsement. — Where the 
defendant executed in favour of the plaintiff what 
purported to be a deed of absolute sale, but an ikrar 
executed contemporaneously reserved the right of re- 
demption to the defendant, and the plaintiff alleged 
he had surrendered it by returning the ikrar, — Held 
that as the original deed was, on thefac^ of it, an ab- 
solute sale, and as the effect of it was merely con- 
trolled by the ikrar, the return of the latter extin- 
guished the equity of redemption. A separate docu- 
ment requiring a separate stamp was uunecessaxy. 
ItAj CooMAB Singh v. Ram Suhaye Roy 

[UW,B.,161 

S. 15, cL 6 . — Application for remis* 

sion of stamp duty in pauper suits. — It is not the 
duty of a Civil Court to receive and submit to the 
Board of Revenue an application from a pauper 
plaintiff for remission or mitigation of penalty under 
the stamp law j the pauper should himself make timely 
application under clause 6, section 16, Act X of 1862, 
Golax Guepoob V, Kkbax Hossein Chowphbt 

[10 W.B.,858 

8.17. 


See AfpbaIi— Acts— Stamp Act, 1862. 

[3 Bohl, O. C.» 153 
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STAMP ACT, X OF ISOS, B* Vt -^continued, 

1. * Insufficient stamp , — Section 

17 of Act X of 1862 only applied to the reception of 
documents under section 16, which had been insuffi- 
ciently stamped, not to documents on which there was 
no stamp. Such documents should not be received 
at all. IiAUi Singh v, Ahbam Sbb 

[8 A.C.»2d6: 12W.K.,47 

2* Intention to evade stamp 

laws . — A bond executed' between a plaintiff who 
sued upon it and the defendants, contained the follow* 
ing clause : ** And inasmuch as we (the defendants) 
are urgently in want of money, and are unable to 
rocure a stamp at the moment, we have executed the 
ond on plain paper. Should it be necessary for you 
(plaintiff) to bring a suit against us, whatever penalty 
you may have to pay shall be made good by us, with 
interest.'' The Small Cause Court Judge, before whom 
the case was tried, considered the above clause in the 
bond to be evidence of an intention between the 
parties to avoid the stamp laws, and refused to re- 
ceive evidence to the contrary. He also refused to 
admit the bond in evidence. JBeldt on reference to 
the High Court, that the clause in question did not 
amount to an agreement to evade the stump Inws. 
The Judge might have inferred from it that it was 
the intention of the parties to evade the stamp laws, 
but in that case he should have hoard evidence to the 
contrary. Sashi Bbubhan Banebjkb v. Tauachand 
Kae . 8B.Ii. R.,A.O.,3292nW.B.,668 

8. Intention to evade payment ' 

of duty . — A Court to which a document is tendered 
in evidence under this section ought not to reject it, 
unless it clearly appears that there was an intention 
to evade the payment of stamp duty. KoYAL Bank 
OF INEIA V. HoEMASJI KhaUSEDJI 

[8 Bom., O. C., 153 

to pay penalty 

where document is Whether permission 

to pay the stamp duty and penalty can be given in 
the case of a lost instrument. Abunacuicllum 
Chetty V. Olagaffah Cubtty • 4 Mad., 812 

Sundi. — Inadmissibility in 
evidence for want of stamp . — The plaintiff brought a 
suit against three defendants under the following 
circumstances : The third defendant was the tenant of 
a village under the second defendant, the first defend- i 
ant l^ing the agent and manager of the second 
xiie third defendant owed the second ' 
defendant a sum of money on account of rent, and 
drew a hundi on the plaintiff for 111,000 to be paid 
to the first defendant or order, and containing these 
words : ** For which amount I shall deliver over to 
you grain in that village and its hamlets, and for 
which the Dewan (first defendant) will issue an 
order to the above effect.” The hundi was upon a 
ono-anna stamp. Plaintiff on receipt of this hundi 
drew upon the back of it another hundi upon his 
mother-in-law, in the following terms ; *'On demand 
please pay to Mahomed HadhamatuUa Shaib, Dewan 
of Venkatagiri (first defendant), or to his order, the 
within-mentioned amount for grain to be supplied me 
by Mr. Ward (third defendant) on the order of the ; 


STAMP ACT, X OF 1882, b. Vl^f^mUnna. 
said Mahomed Badhamatulla Shaib, the Dewan of 
Venkatagiri.” This was signed by tne plaintiff, 
and beneath his signature was that of the first de- 
fendant. The amount mentioned in the hundi wai, 
paid to the first defendant; the second hundi was 
unstamped. The plaintiff's case was, that the first 
defendant entered upon a binding engagement with 
him to deliver, or permit the delivery, of grain of the 
value of HI, 000, and that he failed to fulfil his en- 
gagement. The Civil Judge deci*eed for the plaintiff. 
On appeal, — Held by the High Court, reversing the 
decision of the Civil Court, that the second hundi 
was not admissible in evidence, not being stamped, 
and that there was no evidence of such an agreement 
as that relied on by the plaintiff. Mahomed Raha- 
MATULLA V. WAKD . 6 Mad., 891 

6. ' ' '■ — and b. 16 . — Intention to 

evade payment of duty. — Jurisdiction. — In a suit 
brought in a Sn)all Cause Court to recover money, 
being a debt secured by a liissab entered on a leaf of a 
khattah book, where the defendant objected to the 
admission of the leaf as evidence, because it did not 
bear a proper stamp, — Held that, under sections 16 
and 17, Act X of 186*2, it was competent to the Judge 
to find, on the fact^ before him, whether the absence 
of the stamp was owing to an intention to evade pay- 
ment of the stamp duty, and that no question arose 
for reference to the High Court. Raj Chvndbb 
8UAUA V. OOBIND CHUNDEE KoOLAD 

[18 W. B„102 

7, Insufficiently-stamped do- 

cument. — Procedure, — Admissibility in evidence.-^ 
The plaintiff sued his elder brother for a share in 
certain family property. The defendant raised a 
question of family custom, and relied on a certain 
deed of release which he said the plaintiff bad given 
him, but the existence of which the plaintiff denied. 
That document was not stamped, though on the face 
of it it stated that it was to be stamped. iSfo objection 
was taken on that score to flic document before the 
first and the lower Appellate Courts, who considered 
that the document was a genuine document executed 
by the plaintiff. After its production, it h.ad an in- 
sufficient stamp of two annas put upon it. Tlie 
High Court, on appeal, left the deed as part of the 
evidence in the case, but qualified its effect and the 
extent of its operation by making it a deed of release, 
releasing so much of that which the plaintiff might 
otherwise claim as would be covered by the insuffi- 
cient stamp of tw'o annas. Held that the High 
Court might either have refused to admit the docu- 
ment for want of a stamp, or— which would be more 
correct— it might have required it to be properly 
stamped and the penalty paid into Court ; but th$ 
course taken was entirely without precedent, wiiffiemt 
principle, and without authority, MantaFFA liAD- 
60WDA V. Baswantbao Hadgowda 

[15 W. B., F. O., 88 : 14 Moore’s L A., 24 

u-— Interest, 

— A promissory note is sufficiently stamped if the 
stamp covert the princit^l sum named in t^ note 
without reference to the interest. GoxBZ v, 

[aai^B..o.c. 
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SS?AMP AO% X OP 180% 8. ^^-^niinued^ 

Promittory not0,-^Admis^ 

$&Uity in €mdence»^A, P., by an instrument in 
writing, dated 6tli August, promised to pay C. D., 
**on ^mand,'* fi4,310-lS-3. In the margin of the 
instrument was written ** due 80th August,’^ and an* 
nexed to A. B*8 sig^ture was the following memo.: 
“The sum of £14,810*12-6 only, forty-five days from 
the &th of August/* Meld that the instrument was 
properly stamped as a promissory note payable on de- 
mand, and ought to have been admitt^ in evidence. 
per PvAOOOK, C. *r.— A promissory note payable on 
demand ought to be stamped as such, notwithstand- 
ing there may be a collateral agreement between the 
parties that the holder will not present it for a given 
time, or if paid on demand that the maker shall be 
entitled to discount. Chakdbakakt Mookebjbs 
e. Kaexikohaban Chailb 

[6 B. Ii. B., 108 : 14 W. R., O. C., 88 

3^ Promissory note. — Amhiyu^ 

— Where the wording of a promissory note bear- 
ing a one-anna stamp appears to be ambiguous as to 
whether it is payable on demand, the Court will take 
the evidence of the parties as to the intention, and 
will then decide whether it is properly stamped. 
Under such circumstances the Court will take evi- 
dence of usage. Bank of Hindustan, China, and 
Japan, e. Sbdgwiok . 1 Ind. Jur.» N. S./107 

8. 26. 

See COMPBOMISB— COMPBOMISB OF SUITS 
UNDBB Civil Pboobdubb Codb. 

[1 Mad., 127 
12 W. B., 876 

Sefund of stamp duty, — Com- 
mencement of suit. — Held that, for the purpose of 
refund of half stamp duty under section 26 of Act 
X of 1862, the hearing of a suit in a Small Cause 
Court commenced when proof of the service of the 
summons was taken on the day appointed for the hear- 
ing; and where proof of the service of the summons 
had been previously taken, it must be considered as 
taken at the commencement of the proceedings on 
the day appointed for hearing. Amibohand Jahna- 
\ MAaaAN Amthu . 4 Bom., A. C„ 176 

— — - 8. 21»-^Miyht to recover on contract 

only amount covered by stamp where stamp is op- 
isoao/.-— Where a written contract liable to an option- 
al stamp is put in evidence by the defendants, the 
plaintUfs cannot recover a larger amount under it 
than (if stated) the optional stamp upon the instru- 
ment would have been sufiicient to cover. In a suit 
for the recovery of money duo under a written contract 
the defendants admitted that a sum of B6, 828-4-0 was 
due to the plaintifts, subject to certain deductions 
which they claimed to be entitled to set off against 
the plain tiff s* daim. The defendants put in evidence 
the written contract, the stamp upon which was only 
sulftcient to cover the sum of H5,000. Meld that, 
notwithstanding the amission of the defendants, the 
plaintiffs could only recover B5,000 in the suit 
KlBPNAaAMT PlLLAY O. MUNIOIFAL COKKIBSIONBBS 

808 THB Towxr OF Xadbas • • 4 Mad., 120 


STAMP ACT, X OF* 1862— eoniimffsd. 

- 8. 82. — Appeal on vaUtation of claim. 
— Under section 32, Act X of 1862, an appeal relat- 
ing to the valuation of a claim caii be entertained 
by the High Court. Baboo Mad Fubosh v. Hubbe 
Pandbt 11 W, R,, 479 

B. 50, ol. 2. — Jurisdiction of Col- 
lector, — Offence under Criminal Procedure Code 
(Act XXV of 1861), ss. 169, 171. — An application 
was made a Collector under section 50, clause 2, 
Act X of 1862, to replace a damaged stamp by a new 
one. As it appeared that the stamp bad been tam- 
pered with for fraudulent purposes, the Collector 
made over the parties to the Magistrate for trial. 
Held that the document not having been given in 
evidence in any proceeding in Court, the Collector 
was not bound to proceed under sections 169, 171, of 
the Criminal Procedure Code. Queen v. Goub 
Mohan Sen 

[8 B. L. B., A. Or., 6 : 11 W. B., Or.,. 48 

BCh. A., cl. 1. — Promissory note for 

payment of yrain.^kn instrument in the form of a 
promissory note for grain should be stamped, under 
article 1 of schedule A of Act X of 1862, with a 
stamp of the value of one rupee. Lachibam Jata 
BANQJi V. liAHJi BIN Shivaji . 6 Bom., A. C., 107 

cl, 8. — Petition for a lease, 
— In a suit for payment of rent for use and occupa- 
tion of land, where the basis of plaintiff* s claim was 
for a kabuliat, the agreement produced as evidence 
of the contract, not being the deed of contract itjelf , 
was held to be ,not liable to be stampetl under article 
8, schedule A, Act X of 1862, ChoonbbMundub v, 
Chundbe Lall Dabs . . . 14 W. B., 834 

Affirming on review S. C. • 14 W. R., 178 

1 ^^ ^ — Bond. 

— In a suit for breach of contract to cultivate and 
deliver indigo, for recovery of the amount specified 
in the contract, — Held, the stamp duty depended on 
the amount of consideration for the undertaking. 
Doylb c, Mundabbb Mundul 

[5W. B.,S, C. O. Bef.,10 

and cl. Agree- 
ment to supply cotton. — An agreement to supply cotton 
in consideration of a sum of money received should be 
stamped under article 4 and not under article 15, 
schedule A, Act X of X862. Sahsuddin Sultan v, 
BahjiBhika . « . 5 Bom,, A, C., 161 

L ^ cL 10. — Promissory note, — 

Bond. — A promissory note, attested by a witness, does 
not require to be stamped as a bond under Act X oi 
1862, schedule A., clause 10. The words in that 
clause, “not being a bond, instrument, or writing 
bearing the attestation of one or more witnesses,^ 
referred only to the preceding words, “ other order 
or obligation for the payment of money.** Also the 
words “ bearing the attestation of one or more wit- 
nesses ** apply only to the words ** instrument or 
writing,** and not to the word “bond.** Gladstone 
«. Sadoo Chubn Dutt . 2 Ind. Jur.» BT. 8,, 298 
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•^ooniinued^ 

% Promi 89 ory noU , — In 

» suit, brouglit by a joint-stock company in liquida* 
tion against a former director of the company^ for 
R27«80,000 on a promissory note, dated the Ist of 
March, and purporting to be paid on demand; but- 
with the words in pencil “due 4th June” put on it, 
the same day it was signed, in accordance witli an 
understanding between the defendant and the other 
directors that they would not press him for payment 
before the latter date, and signed by the defendant 
some days after the day it bore date, — Meld that a 
one-anna stamp was not sufficient, under schedule A, 
clause 10 of Act X of 1802. Eabtebk Financial 
Association v, Festanji Cuesbtji 

[8 Bom., O. C„ 9 

8. — Written direction hy 

master to servant for payment of money. — A written 
direction given by a master to a servant for the pay. 
ment of money belonging to the former in the hands 
of the latter was held to be not an order for the 
payment of money within the scope of the tenns 
used in clause 10, schedule A, Act X of 1862, as 
amended by Act XXVI of 1867. Putbulwant Rao 
V, FuTTBUoonnEEN . 1 BT. W., Ed. 1878, 148 

L — art. \^.-^8ecurUy bonds 

for costs of appeal to Privy Council — Security 
bonds for costs of appeal to the Privy Council come 
within article 12, schedule A, Act X of 1862, and 
ought to be executed on a stamp as therein specified. 
SOONJHAEBE KOONWUE V. KAMESSTTH PaNDKY 

[6 W. B., Mis., 47 

2, > ■ cl. 12, — Solehnamah ad- 

mutiny satisfaction of decree. — Petition. — Ayr ce- 
ment. — Act XXVI of 1867, art. 10. — In a suit upon a 
bond for H40 with interest, the defendant filed a 
solehnamah admitting that the amount due from 
him was R25, and agreeing to pay that sum by in- 
stalments. Meld that the solehuamah was not a 
petition within the meaning of article 10, Act XXVI 
of 1807, but an agreement ivithin the meaning of 
schedule A of Act X of 1862, and was liable to a 
stamp duty of 2 annas as for an instalment bond. 
Maniok Chundbe Roy v. Lallmon Sheikh. 

SiECAE V, Gunesh 

[8 W. B., 214 

' ■' cL 16. 

See SCH. A, OL. 4 .5 Bom., A. C., 161 

~ ■ cl. lB*^Penalty. — Ohliyation 

for payment of money. — WTiere the parties to an 
agreement add^ to the stipulations which it contained 
a provision whereby a sum of money was made pay- 
able by way of fine or penalty, in the event of the 
non-performance, at the appointed time, of the work 
^ntracted to be done, such a provision was lield to be 
in the nature of an obligation for the payment of 
money* and for the due execution of work within the 
meaning of article 18 of schedule A of the Stamp 
Act, X of 1862, and required an optional stamp. 
CoidiiKB r. Dbwan Singh . . 2Ef.W.,466 


8TAHP ACT, X OF 1808, GOlu 

nued, 

— ^ Cl. 42.*-X0aA«.-*-/aeifr«i»«f*l 

pwrportiny to create relation of landlord and 
— Where a written instrument purported to ereate 
the relation of landlord and tenant for five' years, the 
plaintiff’s (lessor’s) tenure being that of a mirasldar* 
that is, an hereditary tenancy under Government, 
determinable on default in payment of the propor- 
tion of the Mothce Faisal assessment payable for 
the la>nd,-^Meld that the written instrument was a 
lease, and was not liable to he stamped, by virtue of 
the exemption of article 42, schedule A, of Act X 
of 1862. Saminathaiyan v. Sahinathaiyan 

[4 Mad., 168 

cl. 48. — Sanad to yomashia 
to collect rents. — A sanad, which authorised a go- 
mashta to collect rents, and to sue for them, requires 
to be stamped. Such a sanad required a four-rupee 
stamp under article 43, schedule A, of Act X of 1862. 
Baguit Nandan Thakub V. Ramohaban Kapali 
[1 B. L. B., F. B., 66: 10 W. B., F. B., 80 

2, — - ' Instrument operating 

as power of attorney. — J. M. executed in favour of 
P. ail instrument autliorisiug P. to recover, by suit 
or otherwise, from Messrs. W. and M., a sum of 
R22,500 (ox; thereabouts) which contained this clause ; 
“ From whatever sum P. may recover from W. and 
JV. he is to pay himself the sum of 118,640 which is 
due to himself, and also the expenses he may incur 
in making recovery, and ho is to hand over the surplus 
to me.” Meld that the above instrument opemted 
as a power of attorney and not as an assignment, 
and was properly stamped under Act X of 1862, 
schedule A, article 43, with a stamp of B4, Pbs- 
TANJi Manohabji Wadia V. Matohett 

[7 Bom., A, C., 10 

Cl.'64. — Meed of partition . — 

JEach shareVe copy of an instrument. — Under Act 
X of 1862, schedule A, article 54, each sharer’s 
copy meant each sharer’s part as exemplification of 
an instrument executed in duplicate, triplicate, &c* 
Where a document, bearing the date June 1863, and 
purporting to be a deed of partition between two 
brothers, was unstamped, — Meld that it should be ' 
stamped as each sharer’s copy of an instrument 
under Act X of 1862, sch^ule A, article 64. 
Nabayan Kaghunath V, Kashinath 

[1. 1j. B., 8 Bom., 299 

• 

B, cL ll.-Suit for de* 
claration of title to portion of land payiny revenue 
to Government . — Interest intand^^k suit for the de- 
claration of title to a fractional share in a zemindari 
paying revenue to Government is not a suit “for 
lands forming one entire mebal or a specific portion 
thereof with a defined jumma;” inch share b^ng 
“ an interest in land ” should bo valued according to 
the provisions of note (e), clause 11, schedule B, Act 
X of 1862. Kaj Ohunhb Boy v. Chunheb CauBir 

. SW.B.>487 

- P t m e f or 

iny copy of decree,— The rule of Circular No. 81* 
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eontinued, . ^ 

dated 8rd October 1864, that the time allowed for 
obtaining a copy of judgment or decree shall not 
begin to count till the whole of the requisite pieces 
of stamp paper are put in, was held to extend also to 
plain paper filed under the general rule at end of 
schedule B, Act X of 1862, when the copy cannot 
be comprised within the stamp paper put in. 
Chttmuk Chowdhet ». Ali Azim . 9 W. B., 138 

3 ^ — Suit for reiumption^^ 

^B 0 t>enu 0 .** — A suit to resume lands as lakhiraj 
fell in respect of stamp duty, under clause (d), sec- 
tion 11, schedule B of Act X of 1862. The term 
revenue** in clause (d) must be read as meaning 
revenue or rent, whether to Government or to a 
zemindar. Gorzs Mohun Mojoompab v, Mackik> 
VOSH 9 W. B., 396 

STAMP ACT, XXVI OP 1867. 

X. Practice. — Filing petitions, — Peti- 

tions of appeal might be filed on several stamps sufii- 
oient to make up the full amount required by law, 
even though the petition was written on one paper. 
Taeibkb Chcen Nvaba Chubputty V. Taeanath 

OOOHO 12 W. B., 449 

Dawd All u. Nadib Hossbin . 16 W. B., 163 

2, Mode of making up 

otamp dutg,-^ Case where one stamp of full value is 
available, — When a stamp of the full value is 
available, parties ought to use as small a number 
of stamps as they can. Khajookookisba v, Houim- 

ookibsa . • . . [lew. B., 162 

FlainU — Jneu^cieut 
stamp, — There is no illegality in the reception ot* a 
plslnt engrossed on insutficient stamp paper, if the 
full amount of the stamp duty has been paid at the 
time. Gobind Kumau Chowdhby v, Haegopal 
. 3 B. L. B., Ap., 72 : 11 W. B., 637 

4, Appeal presented before 

Aot ean^e mto force but returned for irregularilg , — 
Where, owing to an irregularity, a petition of appeal 
was returned before the Stamp Act, XXVI of 1867, 

.came into force, and the appeal was not filed until 
after that Act came into force, — Meld that the appetil 
must be filed ou a stamp of the amount prescribed by 
the new law. Aeahoun Dby v, Golam Hosbein 
Malook 7 W. B., 461 

. See FacBk o, Chukdkb Kant Banbbjbb 

[7 W. B., 452 

In thb xattbe of the petition op Sbbbnath 
Boy Cuowphey . . . 7 W. B., 462 

5, ^ Copg of decree and order 

for exe<mtion,-^ Certificate of amount remaining due, 
—Act XX VI of 1867 required that copies of the decree 
and of the order for execution should he stamped ; 
the certiAcate as to any sum remaining due under a 
decree required no stamp. Vbn Kata Sobia e. 
81YAEAHAPPA ... .4 Mad., 881 

3, — ^ M Copies of documents for 
purpose tf appeal in criminal case, —The exemption 


STAMP ACT, XXVI OP 1867.— Ppaetiee.— 

continued, 

of the Government of India, dated the 19th Septem- 
ber 1870, cannot be extendi to copies of the state- 
ment of evidence and grounds of conviction. Persons 
desirous of obtaining copies of such documents for 
the purpose of appeal must furnish stamped paper on 
which the copies are to he written. Anonymous 

[6 Mad.,Ap.,12 

for copies of decree, — Applications to the High 
Court for certified copies of the decree and judgment 
might be engrossed on a stamp of one anna, under 
clause 6, article 10, schedule B, of Act XXVI of 
1867. In the mattbe op the petition of Tubif 
Biswab 7 W. B., 466 

— ... Mazinama admitting 

satisfaction of decree. — Petition. — After instituting 
a suit on a bond for 1132 with interest, the' plaintiff 
filed a razinama stating satisfaction of his claim and 
withdrawing the suit , — Heldy the razinama was 
rather of the nature of a petition than of an agree- 
ment. PUNCHANUN SiBCAB «. GUNBSH MUNDUL. 

Maniok Chundbe Boy v, Lallmon mieim 

[8 W. B., 214 

2, - Petilion setting forth 

terms of parol agreement, — A document in the shape 
of a petition to a Court sotting forth an arrangment 
come to between the parties in a suit, may be received 
ill evidence in support of a fresh suit founded upon 
the agreement recited in such petition, although only 
stamped as a petition, it not appearing that the 
agreement recited was made in writing. Hamdyal 
V, Dmoobey Jhaunnan Lal . 8 N, W., 14 

cL 11. 

See Cabbb undeb Valuation of Suit. 

X, - — Feiition of special 

appeal to Migh Courty appellate side.— Petitions of 
special appeal to the High Court at Bombay, on its 
appellate side, had to be stamped according to the 
scale contained in clause 11 of schedule B of Act 
XXVI of 1867. Kx PABTE Desai Kalyakeai 
Hakumateai . . 4 Bom., A. C., 145 

2, — Notice of cross-appeal, 

Though a notice of a cross-appeal may be lodged 

with the Kegistrar of the Higli Court previously, 
the objection itself had, under section 348, Act 
VllI of 1859, to be taken at the hearing of the appeal, 
and to bear tlie stamp required by section 6, Act 
XXVI of 1867. Lulbbt Singh v. Ali Hbza 

[8 W. B., 822 

Kashomonsb Dossbb V, Chowdhbt Junmo- 
JOY Mullick . . 9W, B.,866 

Abdool Guknbb V. Goue Monbb Dbbia 

[9W.B.,876 

3, Notice of objections hg 

respondent, — When tbe appeal of an appellant wu 
against the whole of the decision of the lower Court, 
and upon the full value of the original suit, no ad- 
ditional stamp duty was required in respect of the 
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STAMP ACT, XXVI OP 1887, soli, B., 

cl* XL---eont%med» 

wspondent’s objection under section 348, Act VIII of 
1859. Anund Mohun CHA.TT£SjrsB SuTTo Ram 
Mc£oomi>ab . ' . . * 8 W. B., 124 

4 , art. 11 cL o.-OijVc- 

tions by respondent.--- Pauper respondent,— 

(<?) to article 11, schedule B, Act XXVI of 
1867, contained no reservation as to the stamp duty 
to be levied on a petition of objection under section 
348, Act VIII of 1859, filed by a pauper respondent. 
Bashomonbb Dassbb V , Chowdhby Juxmojoy 
Mullick 9 W. B., 868 

6. Plaint . — The object of 

the note to article 11, schedule B of Act XXVI of 
1867, was to prevent appeals only where the question 
merely related to the amount of stamp to be im- 
pressed upon the plaint. CoLLECToB or Syluet 
V . Kai,i Kumab Dutt 

[7 B. Ij. B., P. B., 883 : 18 W. B., P. B., 10 

Contra, Madhusudan Chuckbebutty V , Kr- 
JtiANl DaSI 

[7 B. Ij. B., 884, note : 13 W. B.; 415 

V. Appli&ation under Act 

VIII of 1859t s, 230. — A. had been di8]K)ssessed of 
cenain land, in execution of a decree, which B. had 
obtained in a suit against C. under section 15, Act 
XIV of 1859. A. applied, under section 230, Act 
VIH of 1859, to recover the laud. Held, no stamp 
was necessary on A*s application. Brahma Mayi 
Debi V. Baebat SiEDAE .^4 B. L. B., P. B., 94 

7. jict X of 1859, s. 25f 

Petition under. — An application under section 25, 
Act X of 1859, for the assistance of the Collector in 
ejecting a ryot, W'as not a suit ; and therefore the 
Revenue Courts could receive such petitions en- 
grossed on a stamp paper of the value of 8 anuas. 
Pyaei Mohan Moobbbjbe v. Kina Bbwa 

[2 B. L. B., A. C., 226 

5. C. Peary Mohun Mookeejee ». Kkna 

Bbwah . . . 11 W. B., 00 

8 . Document, Descrip- 

tion of. — Cieil Procedure Code, 1H59, s. 40 — Held 
that the description of a document delivered to the 
Court, under section 40 of the Code of Civil Pro- 
cedure, 1859, was neither a petition nor an application 
liable to duty within the meaning of the Stamp Act. 
Chotalal Ameitlal V , Bombay, Baeoda and 
Central India Railway . 5 Bom., A. C., 101 

0, — — _ Complaint preferred 

by Munsif under s. 168 of Criminal Procedure Code, 
1661. — A complaint preferred by a Munsif under 
section 168 of the Criminal Procedure Code, 1861,nefed 
not, though it did not bear the seal of the MunsiPs 
Court, be on stamped paper. Reg. v. Sajjan 
TALAD ViTHU .. . .6 Bom., Cr., 104 

STAMP ACT, XVIII OP 1869. 

See General Clauses Consolidation 
Act (I OY 1868), 3. 3 , 7 JMCad*. Ap., 9 


STAMP ACT, XVIII OP 1889-^fifiEfMid. 

1. — - — — — Ins^ffieieney of 

•famp.— -The Civil Court is authorised, under Act 
XVIII of 1869, to receive the proper amount of 
stamp which should have been afhxed on a plain* 
tiff’s pottah under the law in force when it was exe* 
cuted. Mahomed Rijah ©. CcIlleotoe oe Chitta* 
ooNa . 8 B. Ii. B„ Ap., 117 : 15 W. B., U8 

2. — Agreement executed both 

in England and India. — Liability to stamp duty . — 
Admissibility in evidence. — Aii agreement was first 
executed in England by D. and E., and by A., the 
senior partner in the firm, and stamped with the 
stamp required by English law for agreements cxe* 
cuted in England, and it was subsequently executed 
in India by B. and C., the pther two partners, Wt 
not stamped with an Indian stamp. Held that the 
agreement was liable to Indian stamp duty, and was 
not admissible in evidence unless and until the pro* 
per stamp duty and penalty under Act XVIII of 
1809 were paid, Oakes v. Jackson 

[1. Ij. B., 1 Mad., 134 

3. Orders on tenants to pay 

rent to person to whom landlord has executed release. 
— Orders upon ttuiants to hold themselves re»iK>nsible 
to a particular person to whom a release has been 
made by their landlord, are not doenmeuts which the 
law requires to be stamped, and ought not to be 
rejected as evidence on the ground of their not being 
stamped. Bukshee Kunnee Lall v. Thakooe- 
NATH Sai .... 25 W. B., 80 

1 , a. 3 ^ art, 6. — Bond.— De- 

finition of bond. — The definition of the word “ bond ” 
in the Stamp Act of 1869 is not exhaustive ; the word 
“ includes ** in article 5 of section 2 has an extending 
force, and does not limit the meaning of the term 
to the substance of the definition. In the MATTER 
OF THE TeTITION OF NaBIBUN, NaSIBUN V, PeBO- 

BUNKEE Ghobe . . I. Ii. B., 8 Oalc«, 534 

2. Entry of loan in 

account books. — Entries of loans in account books 
cannot he treated as hotidx within the maatiiug of 
article 5, section 3 of Act XVIII of 1869, Queen 
V. Buldeo . , . . 2 N. W., 458 

1. art. 11. — Conveyance.— 

An instrument, which purports to convey two or 
more properties for a sum of money, composed of 
items describcid in the instmmeut as the values of 
those projierties, is simply a deed of sale coming 
under the definition of “ conveyance ” in Act XVIII 
of 1809, section 3. The stamp duty, properly leviable 
upon such an instrument, should, therefore, be calcu« 
lated upon the aggregate sum specified therein, and 
not upon the various items composing that sum. Ilf 
BE Tukabam Haei Axeb » . 10 Bom.» 364 

2. » ■* — Sale eeriifioaie*.— 

Conveyance.— Mad. Act VIII of 1865, ss. 85 em>d 

I 40 . — Certificates of sale issued under sections 35 and 
i 49 of Madras Act VHl of 1865 are not conveyances 
’ subject to stamp duty. Anonymous Case 
; [8 Mad., 112 
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BTAlffP ACT, XVni OF 1869, b. 

tinned. 

1 , art. 16. — Lease. — 

Contract to fay sum of money in oontideraiion of a 
yrant.^An engagement by a proprietor of land to 
pay to a anperior a sum of money in consideration of 
a grant of the right to farm dues> in the nature of 
revenue, is a “lease” within the meaning of the 
General Stamp Act, 1869. Colibotob op Takjoeb 
V. RAMASjiiixsB • . I. Ii. B., 8 Mad., 342 

2. Second lease altering 

first stamped and registered. — After a complete lease 
has been executed, stamped, and registered, if another 
document is prepared and executed with a view to alter 
the first, and substitute |iew terms so far as the rent 
is concerned, it requires, under the Stamp Act, to be 
itself stamps with the stamp provided for a lease. 
BTJKATH DuTT JHA «. PUTSOHEE DOBAIN 

[20 W. B., 86 

arts. 18 & 26, and sch. 1, 

art. 10. — Mortgage. — Pledge by letters of assign- 
ment of property not in esse. — if., the manager of an 
indigo concern, appointed under section 243 of Act 
Vlll of 1869, without communicating with A, and 
JF., mortgagees of the concern, and with only the ver- 
bal sanction of the Court, applied to the plaintiffs for 
money, and on the 2Cth April the plaintiffs wrote to 
M. that they would make advances to the extent of 
E60,000, upon his assigning to them and giving them 
a first ci&rge on the first 250 maunds of indigo to he 
manufactured in the senson, and they enclosed a form 
of alignment for 3f.*^ signature, which he duly 
s^ed, and returned to the plaintiffs on the 3rd May. 
Tnis document bore a 2-rupcc stamp. In Septem- 
ber and October M. obtained further advances from 
the plaintiffs in respect of other indigo, giving them 
similar letters of assignment, which also bore 2-nipee 
stamps. The indigo, when manufactured, was claim- 
ed by A. and P, under their mortgage, and their claim 
being resisted by Af., who set up against them the 
plaintiff's rights under the letters of assignment, A. 
and P, brought a suit to enforce the provisions of 
their mortgage-deed. In this suit the indigo was at- 
tached before judgment and sent to Calcutta for sale. 
The plaintiffs now sued A., P., M., aud the holders 
for s^e to establish their first charge in respect of 
their advances to M. upon 360 maunds of the indigo 
on the strength of their letters of assignment. Meld, 
per Gabth, C. J., and Macphbrson, J., that the 
letters of assignment to the plaintiffs were not mort- 
gages within the definition of the Stamp Act, XVIll 
of 1869, and that the proper stamp to be affixed to 
such documents gras a stamp of B annas. Moban v. 
Mxttts Bibeb . . • 1. 1«. B., 2 Calo., 68 

art. 26. — Promissory note 

ins^fficienily stamped. — Pxpress contract. — A suit 
on a promissory note payable on demand vrhich was 
not stamped was held to have been rightly dismissed, 
the note being inadmissible as evidence with reference 
to Act XVIll of 1869, seotiou 3, article 25, — Meld 
that m such a case the plaintiff, if he recovers at all, 
must do so on the contract actually mode and not on 
any implied contract. Abxtjb CHtnn>BB Boy Chow- 
BHBT o. Madhub Csubbbb Ghosb « 21 W, B„ 1 


STAMP ACT, XVIII OF 1869, fl. 8, art 26 

--^continued. 

2 , Promissory noie.--^ 

Pond. — The defendant having borrowed B50 from 
the plaintiff gave him, on the 9th November 1878, 
an instrument, which was in effect as follows: 
“ P. (defendant) writes this * rukka' in favour of A. 
(plaintiff) for H50 cash received, to be repaid on the 
13th November 1878: in the event of default, he 
shall pay interest at K1 per diem. Meld (Stvabt, 
C. J,, dLssenting) that such instrument was a “ pro- 
missory note within the meaning of the Stamp Act 
of 1869, and not a “bond” or “an agreement 
not otherwise provided for,” within the meaning of 
that Act BansidHab v. Bu ali Khan 

[I.Ii.B.,8All., 260 

3 . and sell. 2, art. 6.y- 

Note or memorandum acknowledging debt. — Promis* 
aory note. — Insufficiently stamped document. Admis- 
sibility in evidence of — The plaintiff sold and deli- 
vered certain goods to the defendant. The defendant 
gave the plaintiff, in respect of the price of such 
got>ds, the following instrument ; “ Agra, 14th Nov- 
ember 1877. Due to jST,, cloth merchant, the sum of 
R200 only, to be paid next January 1878.” This in- 
strument was stumped with a one-anna adhesive 
stamp. The plaintiff claimed in the present suit 
from the defendant il200, and interest on that 
amount at twelve per cent, per annum from the 14th 
November 1877, to the date of suit. Meld by Sttt- 
AET, C. J., aud Peaesoh, J., and Oldfield, J., and 
Stbaioht, j., treating the suit as one for a debt, that 
although such instrument was not admissible in 
evidetice as a promissory note, as it was insufficiently 
stamped, it was nevertheless admissible as proof of 
an acknowledgment of such debt. Per Spankib, J., 
treating the suit as based upon a promissory note, 
that such instrument, being insufficiently stamped, 
was not admissible in evidence. Kanhata Lal n. 
Stowbll , , . I. Ij, B., 8 AB, 581 

See Bbnaesi Dab v. Bhikabi Dabs 

[I. Ii. B., 8 AIL, 717 

Golap Chand Maewaeee V. Mohokoom Kooa- 
EBE . • I. L. B., 8 Gale., 814 

aud Aebab V. Khan • I. L. B., 7 Calc., 256 

8* 4. — Document executed in foreign 

territory. — An unstamped instrument executed in 
foreign territory, and valid bnder the law of the 
place of execution, is admissible as evidence in 
Courts of British India, provided it does not affect 
any property situated in British India. (Act XVII I 
of 1869, section 4.) Naeayan Sadashiv v. Bapdji 
Balal .... 7 Bom., A. C., 140 

B. 9 . — Account stated. — Interest.-^ 

Under Act XVIll of 1869, section 9, a one-anna 
stamp is the proper stamp for a documeiit containing 
au account stat^, and stipulating for payment of 
interest. OiBDHAB Naean v. Uhae A jit 

[1. Ij. B., 4 Bom., 826 

— Admission in written state* 
ment and eeidence. — Quxre , — ^Although there have 
been decisionif in the English Courts upon the Stamp 
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STAMP ACT, XVIII OP 1809, i. IS-coi*. 

iinued. 

Act which support the contention that a defendant’s 
written^ statement and deposition may contain such 
an admission as renders it unnecessary for the plain- 
tiff to put the written contract in evidence, yet do 
not the words of section 18 of Act XVIII of 1869 
prevent such a contention ? Ankub Chukdeb Roy 
Ohowdhby V. Madhitb Chunbeb Ghosb 

LSlW.B^l 

2. — and ach. I, art, 14, and 

sell, 11, art. 88, — AdmisHbihty of unstamped 
document for collateral purpose. — The phiintiff, as 
administrator of D., sued to recover from the defend- 
ants the sum of R3,000, alleging that, in February 
1878, the said sum had been, entrusted to defendants 
Nos. 1 and 2 for investment on D's account, and had 
been advanced by them as a loan to defendant No, 3. 
The defendants alleged that the money was originally 
the property, not of B. but of the plaintiff himself ; 
that he had made it over as a gift to his daughter P., 
by whom it had been lent to defendant No. 3, and 
that defendant No. 3 had duly repaid it to P. In the 
defendants’ written statement it was alleged that the 
gift to P. had been made in the month of February 
1878, and evidence to this effect was given at the 
trial. At the trial, however, the defendants also 
alleged that in July 1878 the plaintiff had executed an 
instrument of gift of tt3,000 to P., and they produced 
a document, dated 3rd July 1878, purjwrting to be 
signed by the plaintiff, whereby he made over 113,000 
to P., of which Rl,000 was to be held by P. in trust 
for jD. during P.’s life, and to be paid back to plain- 
tiff on P.’s death, and the remaining H2,000 were to 
be the property of P. absolutely. When tendered in 
evidence the document was objected to as being un- 
stampcHl, and, therefore, inadmissible. Held that 
the document, though unstamped, was admissible in 
evidence, on the ground that the purpose for which it 
was tendered was collateral to the object of the docu- 
ment, and that its admission did not involve giving 
effect to it as operative between the parties to it. 
Rustomji Fbui^ee Cboos V . Cttbsbtjke Sobab- 
JEE Cboos . . , 1. L. B., 4 Bom., 849 

8, ' Document referred to as 

basis of suit inadmissible as being unstamped . — 
Admissibility of other evidence, — Even if a document 
is not admissible, as being unstamped, the plaintiff 
might recover on such part of the case as he could 
make out by other evidence (provided it is recoverable 
with reference to the Is w of limitation), notwithstand- 
ing that he had in his plaint referred to such docu- 
ment as the basis of bis suit. Noob Bidbe v. 
RtJitzAN 24W, B„198 

s. 19* 

See Stamp Act, 1879, s. 26. 

[I. L. B,, 8 Mad„ 842 

8 . 20 , 

See Appellate Coitbt — Ebjbction or 
Admission of Evidence admitted ob 
Rejected by Coubt below— Unstamp- 
ed Documents . I, I,. B., 4 Calc., 218 


STAMP ACT, XVIII OP 1809^ 8, aO-*d«Mi. 

tinned. 

See Special Appeal—Gboundb of AppbaIt 
—Evidence, Mode of dbaunc^ with— 
Admission ob Rejection of Evibehoe, 

[10 Bom,, 408 

L — Hundu-^Insufficieni stamp* 

— Evidence.^ Pena Ity. — lusufficieutly-statnped bun* 
dis cannot bo received in evidence even on payment of 
a penalty under section 20 of Act XVIII of 1869. 
Mothooba Mohun Roy v. Pbaey Mohun Shaw 
[I. li. B., 4 Calc., 259 ; 2 C. li, B„ 409 

2, Pond written partly on one 

and partly on another paper. — Deficiency in stamp, 
— A bond written partly on one and partly on another 
stamp paper, the two aggregating the proper stamp 
leviable, was tendered in evidence without the certi- 
ficate required by section 49 of the Stamp Act. Reid 
that there was a deficiency in the stamp on the bond, 
and therefore a liability to the penalty under section 
20. The deficiency must be calculated to be equiva- 
lent to the difference between the value of the stamp 
on one of the papers, and the whole value chargeable. 
Anonymous . . • .7 Mad., Ap„ 88 

3, ! Lost deed proved to he 

unslamped, — In cases where a lost deed is shown not 
to have been stamped, the Court should require the 
same money to be paid, as if the deed itself were pro- 
duced. liARAN Chdndeb Bhoobbb V. Russioic 
Chundbe Nbooy . . . 20W. B., 68 

4^ and b. 22,— Admission of 

unstamped document on payment of Wliere 

a Subordinate Judge admitted an unstamjaid docu- 
ment after payment of stamp duty and penalty under 
Act XVIII of 1869, section 20, and endorsed on it a 
certificate that the proper stamp had boenWovied ; but 
found out afterwards that the original omission was 
owing to an intention to evade payment of stamp 
d„ty, — Held that the certificate w'as not such as was 
contemplated by section 20, and did not make the 
document admissible ; and that the Judge ought, 
under section 22, to have impounded the document 
and sent it to the Collector. Peosunno Nath 
Laiiibeb V. Tbipooba Soonduebb Dabkb 

[24 W. B„ 88 

- 8. 24 and as. 29 &JidX4A,—Emsion 

of stamp law. — Promissory note not duly stamped.— 
that which the Mi^istrato has to adjudicate mwn, 
on a prosecution coinuig Wore him, under section 24 of 
the Stamp Act, is whether an offence against the Act 
has been committed, and whether the persecution lias 
been brought Wore him by the proper officer. Any 
person who makes himself liable by committing an 
offence within the terms of section 29 and the follow - 
iug sections, and who is prosecuted by the Collector or 
other officer duly empowered, may be convicted by 
the Magistrate under section 44. If an Instrument 
called a promissory note or other docunfent of that 
kind and os such liable to the duty imposed by the 
Act is not duly stamped, the irerson subject to penalty 
is the person who makes it, and not the person in 
whose favour it is made. The Mugjstrate of the 
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87AHP ACT» XVm OF 1869, a. 94 and 
as. 29 and lA4r-^ontinued, 

district should not himself try a case in which he 
instituted the prosecution as Collector. Quebn o. 
Nadi Chand Poddab . . 24 W. B., Or., 1 

I. — 8. %Sr^Document requiring anna 

stamp,--- Stamp affixed eubaequentig to execution of 
document, — A document which by law requires a one- 
anna adhesive k;amp to be afiixed, must be received in 
evidence, if, at the time of its being tendered, it 
bears the requisite stamp, even though such stamp has 
been affixed subsequently to the execution of the 
document. Bhaubah Madak Gofal v, Ram- 
KABAYAK GOFAL . . .12 Bom., 208 

Noob Bibbb o. Bdmzan . 24 W. B., 198 

Kali Cbubn Das v. Kobo Kbisto Pal 

[9 0. Ii. B., 272 

2. " ' Power to receive in evidence 

unetamped note on payment of penalty, — Under sec- 
tion 28 of Act XV 111 of 1809, a Court has no power 
to admit in evidence an unstamped promissory note 
(payable on demand or otherwise ) upon the payment 
of the stamp duty, and the penalty laid down in sec- 
tion 20 of that Act. Dosabhai Kavasji v, Kheb- 
BADn Hobmasji . . 7 Bom., O. C., 180 

3, Promise to pay money and 

grain, — Promissory note, — A document which con- 
tains a promise to pay money and a certain quantity 
of grain is not a promissory note for the purpose of 
the General Stamp Act, 1869, section 28. Muttu 
CHKTXI V , MuTXAN CfiBlTI 

[1. Xi. B.,4Had., 296 

4« promissory note,— Admis- 

sibility in evidence . — In a suit brought on the fol- 
lowing document, dated 25th October 1869: 
** Whoreol 1, defendant, have borrowed fil,500 from 
you without interest without a bond, hence 1 de- 
clare that I shall repay, on or before 15tb Falgun, 
the whole amount ns one sum and take back this 
chitta : should 1 fail to repay the amount in question 
on the above date, I will pay interest on the same,’* 
— it was objected that the document being unstamp- 
ed under section 3, Act X of 1862, the Stamp Act in 
force at the date of its execution, it was iuadmlssi* 
ble in evidence ; and it was contended for the plain- 
tiff that it was admissible on payment of the penalty. 
The Judge applied section 28, Act XVlll of 1869, 
and held he had no power to receive it on payment 
of the penalty. Seld, the Jud||6 was bound to com- 
ply with Act XVlll of 1869, and was therefore 
right in refusing to receive the document. Held, 
alio, the document was a promissory note within 
oeotion 28, Act XVlll of 1869. Kabdab Missbb 
«. Cbattbb Bati • . 13 B. Xi. B., Ap.» 38 

5. C. Nukdttk Missbb v, Chittub Buttbs 

[21W.B.,446 

6, Promissory note,— Insuffi- 

ciency of stamp, — The following document, bearing 
a oue-autia stamp, was admitted by the CouH of first 
instance and accepted by the lower Appellate Court 
as bearing a sufficient stamp : ** My dear sister ilf. 

Be it known that E750 on account of the former 


STAMP AC3T, XVIII OF 1889, 

nued, 

note of hand and B225 of to-day’s date, amount* 
ing in all to E976, are due to you by me. I pro- 
mise to pay you this sum in two montlis. 1 am 
already negotiating for a loan from another place. 
Best assured, no harm will come to your money, 
and for your satisfaction and security this note of 
hand is given to you. Keep this as a voucher and 
consider the former note of no use. At the time 
of payment this note is to be returned to me.” Meld 
that the document was a promissory note and should 
have borne a stamp of 12 annas. The deficiency in 
the stamp could not have been supplied when the 
document was offered in evidence. Mabbtjl Ahmad 
V. IFTIBHABUBBISSA BbOUM . 7 N. W,, 124 

3, Document on one-anna 

stamp, — Admissibility in evidence on payment of 
penalty. — A promissory note upon a one-anna stamp, 
dated in August 1870, provided for the repayment 
of the amount mentioned in it on or before the 12th 
July 1871. In a suit upon the promissory note, — 
Held that it was not receivable in evidence upon 
payment of a penalty. Chibba Pbbitmal Naicbeb 
V , abbammal • • . .7 Mad., 361 

B. ! 

See s. 24 . . .24 W, B„ Cr., 1 

1 . — - — Prosecution by Collector , — 

Intention to evade payment of stamp duty . — A Ma- 
gistrate is bound, for the purpose of ascertaining 
whether any and what penalty should be imposed, 
to consider whether a person prosecuted under sec- 
tion 29, Act XVlll of 1869, had any intention to de- 
fraud by evading payment of stamp duty. Emfbbsb 
V , Dwabkanath Chowdhby 

[I. Ii. B., 2 Calc., 399 

2, Intention to evade pay- 

ment of duty. — Donor and donee of deed of gift,— 
Intention to evade payment of stamp duty is not an 
essential ingredient in the offence described in sec- 
tion 29 of Act XVlll of 1869. Held that the donor 
under a deed insufficiently stamped was properly con- 
victed, but that the donee had committed no offence 
under the section. Abobymous . 6 Mad., Ap,, 5 

88. 34 & 41 and sell. II, arts, 6 

4c 20 . — Collateral instrument,— Policy of Insur- 
ance, — Assignment and re-transfer by endorse ment, 
— A policy of insni'ance bore three endorsements ; 
the first, an assignment of all the right, title, and 
interest of the assured to the P, Bai^ ; the second, 
a retransfer from the P. Bank to the assured, all 
claims having been satisfied; the third, an assign- 
ment by the assured similar to the first assignment 
to Messrs. B, M, S, 4* Co, Held by MabeBY and 
Aibslib. JJ„ that the first and thiid endorsements 
were liable, as collateral instruments under schedule 
II, clause 20 of the (General Stamp Act, to a stamp 
of one rupee, and that the second endorsement was 
not chargeable with stamp duty. Htld by Gabth, 
C. that none of the endorsements were charge- 
able with duty. In teb mattbb of Thompson’s 
PoLior . . . • I. Ii. B., 3 Calc., 347 
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08. 89-40* — jPromistory noU,—EtU 

denee , — A promissory note, not payable on demand, 
executed on unstamped paper, was brought to a Col- 
lector, under section 39 of Act XVIII of 1869, for 
adjudication as to the proper stamp, who, upon the 
payments provided in that section having been made, 
made the endorsement thereon provided in that sec- 
tion. Meld that the irregularity of the Collector in 
making such endorsement did not render such pro- 
missory note inadmissible in evidence. Quidhabi 
Das ». jAaAN Nath . L Xi. R., 8 All., 115 

B. 48. 

See MAaiSTEATB, Jukisdictioit of— Spe- 
cial Acts— Stamp Act, 1869. 

[1. li. B*, 8 Calo., 622 

8ee CoLLECTOB . I. L. B., 2 All*, 806 
8.44. 

See s. 24 . • .24 W. B., Cr., 1 

8.49. 

See s. 20 • • .7 Mad., Ap., 86 

L flch. I and sch. II, art. 11.— 

Bond for payment of money. — The plaintiffs drafted 
the following letter, dated 5th June 1871, and sent 
it to the defendant for signature : I have this day 

sold to you 600 to 700 cases of first quality of hogs’ 
lard of mv manufacture and mark, at E48 per case 
■of eight tins of ten seers each, or two bazar maunds 
nett, as usual, delivery to be given and taken in all 
twelve months, as it is prepared, by instalments of 
forty to sixty cases at a time from my manufactory, 
commencing from this day. Cash on delivery of 
each lot. 1 engage not to sell any hogs’ lard to any 
party besides yourselves, nor to make any shipments 
during the term of this contract without first obtain- 
ing your consent in writing, or I will render myself 
liable to yourselves to a penalty of 115,000 by way of 
liquidated damages, without prejudice to your other 
rights. Should 1 fail to deliver the hogs’ lard to you 
according to this contract, and should you fail to 
take delivery in any month of any of the instalments 
of hogs’ lard when ready and after 1 have given you 
notice in writing, you must render yourselves simi- 
larly liable to a penalty of il5,000 as and by way of 
liquidated damages.” This letter was signed by the 
defendant, and, as the plaintiffs alleged, formed the 
contract l^tween them. The letter bore a stamp of 
one anna. In an action for a breach of the contract, 
it was tendered in evidence by the plaintiffs, and ob- 
jection was taken to it that it was insufficiently 
stamped, and that it required an ad valorem stamp as 
being a bond for the payment of money under Act 
XVIII of 1869, schedule I. Meld, it was a docu- 
ment which required an 8-anna stamp only under 
article 11 of schedule II of the Act, and the docu- 
ment was admitted on payment of the stamp and 
penalty. Robbbt and Chabbiol v. Shibcobb 

[7B.I..R.,510 

8, Letter assiyniny chose 

in aetion out of British India . — A letter by which a 
chose in action (a debt) was equitably assigned does 


OT 1869, mikulmd 

boIl. II, art. 11 — eontinued* 

not require a stamp where the chose in action is not 
in British India at the time of the assigntnent. 
Mebji Haksbaj V. Bamji Joita 

[8 Bom., O. O., 169 

— art. 16.— 

Shares in public company. Amount ad 

valorem stamp duty is payable under Act XVllI of 
1869 upon a conveyance w'bere the consideration con* 
sists of shares in a public company made over to the 
vendor. The word « amount” in article 16, schedule I 
of that Act, signifies the sum total, or amount of 
money, forming the consideration, and the words 
” or secured ” apply only to cases of mortgages and 
the like, not to an out-and-out conveyance. Iir THE 
MATTES OF POET CAXNlNa LAEL COMPANY 

2, Conveyance.-^Indem* 

nity bond. — Where a document, puri>orting to be a 
conveyance, and for only one consideration, contains 
words which merely express, though very informally, 
the usual covenants for title which every properly- 
drawn English conveyance contains, those words can- 
not be considered as constituting an indemnity bond, 
so as to render the document liable to stamp duty as 
an indemnity bond in addition to the stamp duty to 
which it is liable as a conveyance. Anonymous 
CASE . l.L.B.,lMa(i.ad3 

II, art. 2. 

5e6B0H.I . . . 7B.L.B„610 

1. ^ art. 6. — Adjustment of ao* 

county — An adjustment of account is not admissible 
in evidence unless stamped w'itli a 1-anna stamp. 
TaBINBY ChUBN iJUKDY fJ. ABLUE llOHOMAN 

[2 0. 1.. B„ 846 

2. Balance of running 

account — In a running account, a balance brought 
forward from the close of a prcjvious yeai’ is not to 
h(s considered a new balance requiring a fresh stamp; 
Act XV III of 1809, schedule II, article 5, providing 
for one stamp only to bo affixed in such a case. 
Indba CnAND Abwal V. Kalbe Dobs Mittbb 

[24W.B.,489 

8. Note or memorandum 

balancing an account.— On the 9th October 1876 
the book containing the accounts between the plain- 
tiff and defendant kept by the plaintiff, was examined 
by the parties and a balance was struck in the plain- 
tiff’s favour which was orally approved and admitted 
by the defendant. In a suit by the plaintiff for the 
amount of this balance ** on the basis of the account 
book,” — Meld that the entry of the balance struck, 
not l^iiig signed by the defendant, was hot a toote or 
memorandum of the kind mentioned in article 5, 
sebeduie II of Act X VIII of 1869, and did not 
therefore require to be stamped. Nand Eam o* 
Ham Pbssad . I. L. It, a AIL, 641 

* Maih-cMtta.^Balanoe 
of accounted— k hath-chitta, drawn up by only one of 
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art. B^cvniinued, 

two parties to a money traxxeaction, and purporting 
to represent tbo* balance of accounts between tbem, 
but not assented to in any way by the other party, is 
not such a document as is contemplated by clause 5, 
schedule 11 of the General Stamp Act, and does not 
require to be stamped. KoONJro Mohun Doss v. 
Kbishita Ouubbub Shaba « 25 W. B., 861 

5, Stamp on entry in hath- 

chilta, — When an account in a hath-chit.ta has two 
sides to it, the one headed amount advanced,” and 
the other headed “ amount received and the amount 
actually due on such account varies from time to 
time, and depends upon the relation of the amount 
advanced to the amount received, and the signature 
or seal of the borrower is aibxed to each entry show- 
ing an advance, such an entry is not a n(»te or memo- 
randum whereby any debt is acknowledged to be due, 
and does not require a stamp under article 5, sche- 
dule II of Act XVIII of 1869. Bbojbndke Coomab 
0. Bbokomoyb Cmowdhbani 

[I. li. B., 4 Calc., 885 : 8 C. L. B 520 
Bbojo Gobind Sbaha v, Golitck Chttnbeb 
Shaua . . . I. L. B., 9 Calc., 127 

and art. 11. 

See ApPBIiLATB COUET-— Ebjbction OB 
Admission of Evidence admitted ob 
bbjectkd by Codbt below— Unstami»- 
ED Documents . I. !■, B., 4 Calc., 218 

art. 7. — Bank memorandum. 
—"JReceipt — A bank memorandum mfonniug one of 
their customers that money has been paid to his ac- 
count by a third person, and has been credited to 
that account, does not rapire to be stamped under 
article 7, schedule II of Act XVI II of 1869. In 
THE MATTEtt OF ACT XVI II OP 1869 AND OP THE 
Uncovknanted Sekvice Bank 

[I. L. B., 4 Calc., 829 ; 8 C. L. B., 697 

art 11. 

See SCH. I . . . 7 B. Ij. B., 510 

Ayreement lo remuner- 
ate pleader for his services. — Where a pleader is to 
receive a remuneration under a special agreement 
contained in his vakalatnamah, or in a separate do- 
cument, the document containing tlte agreement 
innst bear a stamp of adequate value. Nuthoo 
IiAXX o. Httpbbe Pbbshad . . 8 Agra, 2M 

2. and s. 14L-^Jyree- 

meat — Bond. — When an instrument consisted of 
two parts, the drst containing a promise to repay 
with interest a sum of H 12-8-0, and the second a 
further promise to give a quantity of grain, — Meld 
that as an agreement the instrument required a 
stamp of 8 annas under section 14 of Act XVIIl 
of 1869 and schetlule II, clause 11; but that, as a 
^ simple money Iwnd, St was properly stamped with a 
* stamp of 2 annas, and that, if the promisee 
abandoned las claim for grain, he could recover upon 
it the principal sum advanced with interest Chim- 
Band . . • I, Ii. B., 4 Boxo., 19 


STAMP ACT, XVm OF 1869, soli. H, 

art. 11 — ooniinued. 

8. Bond. — Ayreemoni 

toiih covenant sounding in damages.-^An instrument 
containing a covenant to do a particular act, the 
breach of which is to he compensated in damages, is 
not a bond, and requires an 8-anna stamp only. 
Remedies on such an instrument and on a bond dis- 
cussed. OiBBOBNB & Co. V, SUBAL BOWEI 

[I. Ii. B., 8 Calo., 284 : 10 C. Ii. B., 219 

4 , and sch. I, art. 6. — 

Bonds for performance of contracts of public works. 
— A contract taken by the Department of Public 
Works for the execution of works falls within article 
11, schedule II, Act XVIII of 1869, and must bear 
a stamp of 8 annas. Where a contractor's sureties 
give bonds for the performance by him of his agree- 
mcmt, the bonds are chargeable with duty under 
article 5, schedule I. Anonymous . 18 W. B,, 853 

5, Agreement. — A post- 

script to a document contained a stipulation that the 
defendant should return two promissory notes depo- 
sited with him when a certain house was given back 
to him in good order. Held that the document re- 
quired a stamp of 8 annas under Act XVIII of 
1869, schedule II, article 11. Motilal v. Mun- 
SHOOK Kubamchand . I. Ii. B., 4 Bom., 828 

0^ — — Beceiptfor money and 

stipulating payment of interest. — An instrument 
which acknowledged receipt of a sum of money and 
provided for the payment of interest at a specified 
rate per mensem, was held to be an agnreement falling 
within Act XVIII of 1869, schedule II, article 11. 
Fbubibb V. Ram Kalfa Ghosb . 28 W. B., 403 

art. 18 . — Power of attorney 

under Begistration AcU 1871, s, 55.— For a power of 
attorney executed under the provisions of section 33 
(a) of the Registration Act of 1871 (Act VIII of 
1871) a stamp of 8 annas is sufiicient under article 
13, schedule II of the General Stamp Act (No, 
XVIII of 1869). In be Kbshay Kasinath 

[9 Bom., 43 

art. 16. — Schedule appended 

to deed of sale. — Collateral instrument. — A schedule 
appended to a deed of sale does not require to be 
stamped under the provisions of Act XVIII of 1809. 
Anonymous . . . 6 Mad., Ap., 86 

1. art. 82 . — Power of attorn^. 

—An instrument authorising a person to receive on 
behalf of another such sums as should become duo 
in the course of the execution of a certain work, is 
not an assignment of money, but a power of attor- 
ney, and is covered by a stamp of R8 whatever may 
be the amount recoverable under it. Bhaoyandas 
Kishobdas V. Abdul Huseik Mahomed Ali 

[I. I<.B.,8Bom.,49 

2. — Vakalatnama.^A va- 

kalatnama authorising a pleader to receive, during 
the course of a suit which he has been empowered 
to conduct, money or documents receivable by hia 
client in the ordinary coarse of such suit or in con- 
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art. 82 — continued, 

sequence of tlio order or decree of the Court in 
such suit, does not require a stamp under Act XVIll 
of 1869. Anonymous . I. Ii. R., 3 Calc., 767 

8. C. In the mattes or Act XYllI ov 1869 

[8C. Ii. B., 18 

' ■' — ' ■ art. 88 . — Instrument of trans- 

fer, — The accused was prosecuted under Act XVIII 
of 1869, section 29, for executing a document on 
insufficiently stamped paper. The document recited 
that, " whereas A. and £. have sold to me 2 gundas 
3 cowries of land under a kobalu, dated tlie 0th of 
Jcyt 1283, in lieu of a consideration of R695, and 
whereas I have returned to the vendors in all 4 cot- 
tahs of land worth about R25, and whereas in lieu 
of the said land the said vendors* liavc given me 4 
cottahs of zerait land held by them, now I or my heirs 
shall have no objection or contest whatever in regard 
to the mututtl exchange of lands between the ven- 
dors and me, the purchaser j hence I have executed 
this chitti by way of conveyantic or deed of exchange 
which may be of service when required.** This 
document bore a stamp of 8 annas, and it was 
executed only by the accused and presented by him 
for registration. Held that the document was an 
instrument of transfer within the meaning of article 
38, schedule II, Act XV Ur of 1869. Empeess «. 
0WAEKANATH ChOWDHEY 

[I. L. B., 2 Calc., 
STAMP ACT, I OP 1879. 

See^,n . . I. Ii. B., 2 AIL, 664 

See s. 50 . . I. 1 j. B., 12 Calc., 64 

See SOH. 1, AET. 52 . 1. L. B., 6 All., 263 
[I. L. B.,.ll Calc., 267 

1, JIundi stamped with adhe- 

stce stamps. — Admissihility in evidence. — ** Duty 
stamped,*^ — The words "duly stamped** in section 
8 of the Stamp Act signify " stamped or written 
upon 'imper bearing an impressed stamp.’* Gis- 
BOENE k Co. V. SUBAL BOWEI 

[I. L. B., 8 Calc., 284 : 10 C. Ii. B., 219 

2 cl. 4. — Bond, — Promissory 

-Where an instrument bearing date the 24th 
September 1881, stnmpcul with an adhesive stamp 
of 1 anna, and attested, rccitod that an a<!couut 
was made up of the principal and interest due on a 
former bond executed by the defendant to the plain* 
tiff, and that a certain sum was found due at the 
date of the instrument, the defendant promising to 
pay interest at a certain rate on the sum thus found 
due and pay the principal on demand, — Meld that 
the instrument was a bond within the definition 
given in Act I of 1879, and should be stamped 
accordingly. Balyeishna Teimbak Govind 
Panb Naiy . « I. li. B., 8 Bom., 297 

8. ' ■ ' (b). — Agreement. — 

Bond.'-- Loan of grain in consideration of repay* 
ing a larger measure of grain.-*- ka attested instru- 


STAMP ACT, I OP 1879, ». B, eh 4t (b)- 

continued. 

meut, in which the obligor states that he borrowed a 
certain quantity of grain from the obligeo and 
agreed to repay it at a future time in greater quan* 
tity, is a bond within the meaning of section 8 (4) 
(b) of Act I of 1879, although the instrument if 
silent as to the money value of the grain. Whem 
the value of such an instrument was ascertained to 
bo less than B.10, it was held to bo properly stamped 
as a bond with a stamp of 2 annas. MaOandab 
Khbmcuand V , Kamohandha Hiraji 

[I. L. B., 7 Bom., 187 

4. and aob. I, art. 6.— 

Court Fees Act, schedule II, art, t (6 ). — Petition 
to withdraw suit. — Agreement, — Bond.-— A petition, 
stamped as an agreement, having been presented to 
a District Court by the parties to a suit, informing 
the Court that they had entered into an agreement, 
whereby, inter alia, the defendant was bound to 
deliver to tlie plaintiff certain wood, and requesting 
that the suit might bo removed from the file, the 
District Judge impounded it, levied a sum for insuf- 
ficient stamp duty and a penalty, on the groupd that 
it was a bond, and forwarded it to the Collector. 
Upon a reference made by the Board of Bevenue at 
the instance of the Collector, — Meld that the in- 
strument was not a bond but a petition to the Court, 
requiring a court-fee stamp. _ ItRi^RBNOE 
DTAJur Act, 

6. and acb, I, art 

11. — Promissory note. — Bond. — Impressed label , — 
Impressed sheet. — Buie 9 (a) of the Buies of Govern- 
ment of India of 26ih February 1881. — By a docu- 
ment dated 8th March 1882, which pui*ported to be a 
promissory note attested by throe witnesses and 
WTitten on an impressed label of 2 annas, A. pro- 
mised to pay B. before a certain date 11136, — Meld 
that the do(;ument was a bond and must be treated 
as unstamped for the purposes of section 34 of the 
Stamp Act, 1879. By a document, dated 28rd June 
1880, stamped with an adhesive stamp of 1 anna, 
purporting to be a promissory note attested by two 
witnesses, A. promised to pay H56 to B. or order, 
on demand, — Meld that the document was not a 
bond but a promissory note. Kefbeencr 
Stamp Act, 1879 . . 1. Ii. B., 8 Mad., 87 

oX. 9. — Conveyance. — * 

Transfer by trustee to cestui que trust. — Belease.— 
Where three executors of a will purported to convey 
by deed to one of them, in consideration of a sum of 
itlO, a house to which the latter w^as entitled under 
the will, — Meld that the deed, having been drawn 
in the form of a conveyance, was liable to stamp 
duty as such. Bevbebnob undbe Stamp Act, 
1879 . . I. li. B., 7 Mad., 850 

2, and cl 0 .ll, and 19 . — Deed 

of family arrangement . — By a deed of family arrange- 
ment, one brother conveyed'a pergunnah and the sum 
of two and a half lakhs of rupees to a younger bro- 
ther, on condition that the latter should release 
certain family property on which he had claims. 
Meld that the deed was neither a conveyiboe or a 
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setUement, nor an instrument of partition, within the 
vineaning of Act 1 of 1879. Ik ths mattes oe thb 
Mabasajah oe Dcbbhitkgab 

[I. L. 7 Calc., 21 

cL lO^^Unduljf 

Mule 5 (e) of the Government of India, Srd March 
1882 (atteeittticns of plain sheets subjoined to 
stamped documents, ultra vires, — Of the rules, dated 
8rd March 1882, issued by the Governor General in 
Council, under sections 9, 15, 17, 32, 51, and 56 of 
the Stamp Act, 1879, rule 5 (e) requires that the 
part of an instrument which is written on plain 
sheetfl^of paper attached to the stamped paper must 
be attest^ by the parties executing, and by the wit- 
nesses to, the document, — Held by Keskak, Mut- 
TtTSAMi Ayyab, and Beakdt, JJ. (Tusnbs, C.J,, 
dissenting), that the rule is ultra vires and inopera- 
tive for the purpose of declaring an instrument, 
written contrary to the provisions thereof, unduly 
stamped within the meaning of section 3 (10) of the 
Act. Per Tubksb, C. J, — An instrument not written 
in accordance with the directions in rule 5 (e) is not 
duly stamped. Bsfsbekcb ttndeb Stamp Act, 
1879 .... I. Xi. R., 8 Mad.* 532 

L cl. XL-^Partition deed,-- 

lAst of divided property, — Agreement to divide out- 
standings, — In a document signed by the members of 
a Hindu family and attested by witnesses, which 
purported to be an account or list of the share of one 
member of the family in the family property, it was 
recited that the parents of the family were to enjoy 
certain lands, and that the outstimding debts should 
be divided at a future date, — Held that this docu- 
ment was not liable to stamp duty as a partition 
deed. Bepebekce ukdeb Stamp Act, 1879 

[I. li. R., 7 Mad.* 385 

2, and s. 29. 

sell. I* art. 2^.— Instrument of partition. — Com- 
putation of value of property. — Held that the words 
** the final order ” used in the definition of an in- 
strument of partition*' in Act I of 1879 mean not 
the order authorising a partition to proceed, but the 
order passed after the partition has been made de- 
claring the various allotments of land. Also, that 
the stomp duty chargeable under that Act on an 
instrument of partition is chai'geable in respect of the 
entire property sought to be divided, and not merely 
in respect of that portion of it allotted to the appli- 
cant for partition. Also, that for the purposes of 
that Act, the value of the property is to be computed 
with reference to its market Value and not with 
reference to the Court Fees Act, 1870. Kepebekce 
BY Boabb 07 Eetbkttb . X. Ii. R.* 2 AIL* 664 

oL17. 

8ee SOH. II, AET. 15 h, 

[1. L. R., 9 Mad.* 140 

cL 19 (b). — Settlement , — 
Gift, — The word ** settiement," as defined in section 
3 of th^ Stamp Act, suggests the creation of a se- 
parate interest in favour of several persons who may 


8TAMF ACT, 1 OF 1879, B. 8, oL 19 (b)- 

oontineed, 

hsve a legal or moral claim on the settlor or for 
whom he may desire to make a provision. Held, 
therefore, that where, beca.use of natural affection, a 
person bestowed upon his sister and her son certain 
land, the document was liable to stomp duty as a 
gift and not as a settlement. Refebbnob ttkoeb 
Stamp Act, 1879 . . 1. L. R.* 7 Mad.* 349 

B. 7. 

See s. 12 • .1* li. R«* 5 Rom.* 188 

1 . and 8. 3, cL 4, and 

SCh. 1, cl, 6,— Pond, — Agreement with penalty in 
case of breach, — One of the clauses of an instrument 
. by which one party to tlie instrument bound.himself, 
in the event of a breach on his part of any of the 
conditions of the instrument, to pay the other party 
thereto a penalty of R5,000, l)eing regarded as a 
'* bond,** within the meaning of Act 1 of 1879, such 
instrument, if that clause were not so regarded, being 
an agreement chargeable under that Act with a 
stamp duty of 8 annas, — Held (Stuabt, C,J.^ dis- 
senting) that the instrument was chargeable, under 
section 7 of that Act, with the stamp duty leviable 
on a bond for R5,000. Per Stuabt, C, J, — That, 
for the purposes of that Act, the penal clause in the 
instrument should not be regarded separately as a 
bond, hut simply as one of the several clauses making 
up the entire agreement, and the instrument was 
only chargeable with a stamp duty of 8 annas. 
tKEFEBENCE BY BoABP OF UeVEKUB 

[1. Ii. R.* 2 AIL, 654 

2. Contracts for several loans 

of rice on a single bond, — Construction. — Sixteen 
persons boirowed a quantity of rice from the plain- 
tiff, and executed to him a bend for the debt, showing 
how much rice had been borrowed by each of them. 
They did not bind themselves to repay the entire 
debt jointly and severally. Held that the instru- 
ment should he regarded as comprising sixteen dis- 
tinct contracts, so as to fall within the purview of 
section 7 of the Stamp Act 1 of 1879, and should he 
stamped accordingly. Shabudin Mahomed v. Hie- 
KAB Rajnak . . . I. Ii, R., 10 Bom.* 47 

3 . para. 2,-Stamp*duty,^ 

Lease. — Pottah, — Mortgage. — By an instrument 
which recited that A. was indebted to B, in the sum 
of two lakhs of rupees, and that A. had taken niresfi 
loan of B2, 59,000 from B., ths former leased certain 
mouzahs to the latter for a term of twenty years, at 
a yearly rental of R1 ,40,000. It was provided that* 
from the rent of each year, a portion should be de- 
ducted in payment of A.*s debt to B, ; so that in this 
way the whole debt should be paid by a series of in- 
stalments extending over the term of the lease. The 
instrument also contained the usual clauses found in 
pottahs. On the question, what was the proper 
amount of stamp duty leviable on the document, — 
Held that though the arrangement intended to be 
effected was partly a lease and partly an usufructu- 
ary mortgage, yet the instrument came within the 
provisions of section 7, paragraph 2* of the Stomp 
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Act, and should be stamped as a mortgage only. 
In thb hattbb of a befsbbkcb fbom the Boabd 
OF ReVENOB UNDBB 6 . 46 OF THB GbNBBAL StAKF 
act. Ex fabte Hill 

[I. L. R., 8 Calo., 254: 10 C. L. B., 38 

4. and art. 54.— JSe2ease. — 

Debts. — Annuity^ — J. and &. passed to their brother 

an instrument which set forth (1) that«^. and 8. 
relinquished their right to certain property in favour 
of M. ; (2) that Jff. was to discharge certain debts ; 
and (3) that JE. was to pay to J. and S. an annuity. 
Meld that the provisions in favour of J. and 8* were 
a mere recital of the consideration moving from M. ; 
that no interest was created in favour of and 8. ; 
and that, therefore, the instrument should be stamped 
as a release only. Eknath S. Qownbb e. JAOaAN- 
NATH vS. Gowndb . • I. L. B., 9 Bom., 417 

— 8. lOj—Muud'i . — A hundi for a sum 

of H3B0, payable otherwise than on demand, cannot 
be stamped with an adhesive stamp. The words 
« drawn or made out of British India ” in clause (6) 
of section 10 of the Stamp Act of 1879 apply to the 
entire clause. Detaji v. Uamakbistniah 

[L I,. B., 2 Mad., 173 

8. 12 and s. 7*-- Contract by prin- 
cipal and surety on same stamp paper ^ hut separately 
written. — Writiny on therentrse of a stamp paper . — 
Oocernment notifications under the Stamp Act, Force 
o/’.— In a bond engrossed on- a stamp paper of 
sufficient value, and dated the 19tb April 1879, the 
contract of the principal was written first, and after 
his signature followed the contract of the surety, 
signed by the latter. The document commenced on 
the side other than that on which the stamp was im> 
prosscHl, and terminated on the side impressed with 
the stamp. The stamp was not in any way defaced, 
nor was the paper so written as to admit of the 
stamp being used again. Meld that the bond consti- 
tuted only one instrument, and was properly stamped, 
not being open to objection under sections 7, 12, 13, 
and 14 of the Stamp Act, 1879. The construction 
of the words ** on the face of the instrument,’* used 
in section 12 of Act 1 of 1879, considered. Quare, — 
Whether certain Government notifications — to the 
effect that an instrument, commenced on the side of 
the paper other than that on which the stamp is im- 
passed and completed on the side on which the 
SUmp is impress^, is, under section 12 of Act I of 
1879, to be treated as unstamped; and prohibiting 
writing on the reverse of an impressed stamped 
paper— are ultra vires as being more stringent than, 
and, therefore, inconsistent with, that Act ? Dow- 
XATBAM HaBJI tJ. VlTHO liADHOJI 

[1. B. B., 5 Bom., 188 

8. 13 . — Suit on bond. — Stamp, _ 

eiency of. — A bond stipulated that for thetjonsidera- 
tion of a loan of B80 the debtor should deliver to the 
creditor on a future day ** 800 arris of grain valued 
at BIO per 100 arris.** The bond was engrossed on 
an 8-anna stamp paper. In a suit on the bond for the 
recovery of 800 arris at 4 arris per rupee or its 
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price, fi200,— that the bond was adeqoate^^ 
stamped. Bhaibab Chtinpba Chowphbi a. Alik 
Jah . . , . I.I.B^18Cal&,fl88 

8« 24, and sch. II, arts. 

2L — Certificate of sale of property sold by puhUc 
auction under order of Court.^Sale subject tomort^ 
gage or lien. — Mortgage-debt. — InteresU — Cow- 
sideration. — Where a certificate of sale, gnmted to 
the purchaser of property sold by public autitioti 
under an order of Court, has expressly set out tha t 
such sale is made subject to the mortgage right of a 
third party, the principal sum (but not the interest) 
due at the time of the sale on such mortgage is to be 
deemed “ part of the consideration in respect whereof 
the transfer is chargeable with ad valorem duty** 
under section 24 of the Stamp Act; so tliat the 
whole consideration in respect of which such sale is, 
under articles 16 and 21 of schedule I of that Act, 
liable to stamp duty, is the sum of the purchase- 
money and the principal money so due on the mort- 
gage. The certificate of sale, therefore, whenever it 
is possible, should set out the exact amount tbft t is 
due, at the time of the sale, in respect of the princi- 
pal sum secured by the mortgage, It in 

otherwise if the mortgage be only recited in the pro- 
clamation of sale, and not expressly set out, as an 
existing incumbrance on the property sold, in the 
certificate of sale. Arrears of interest due on the 
mortgage^are to be excluded from such calculation, 
since section 23 of the Stamp Act— which enacts 
that ** where interest is expressly made payable by 
the tenius of the instrument, such instrument shall 
not be chargeable with duty higher than that with 
which it would have been chargeable had no mention 
of interest been made therein **— applies as much in 
this case as if the document of transfer, on which the 
stamp duty was to be calculated, had been the docu- 
ment itself which stipulated for the payment of 
interest. Naginbas Jbychand v. Halalxbobb 
Kathwa Ghbbbla . . I. If. B., 5 Bom., 470 

2. and soh, I, art 18.— 

Certificate of sale. — The stamp duty payable on a 
certificate of sale is governed, not by section 24, but 
by clause 16, schedule I of the Stamp Act, 1879. 
Semble, — That when property is merely sold subject 
to a mortgage it is not sold subject to the payment ’* 
of the mortgage-debt within the meaning of section 
24 of that Act. Bbfebbncb fkdeb Stamp Act, 
1879 .... I. If. B., 5 Mad., 18 

3 . Stamp on sale oeriifloute^ 

Property sold subject to a mortgage . — 

Transfer of Property Act (IV of 1882), cL 5 (d), #. 
55.— Where property is sold subject to a mortgangeor 
other charge, the payment of such mortgage or 
charge forms, under ordinary circumstances, no mrt 
of th^e consideration-money ^or the purchase. 
stamp duty payable on a document conveying such a 
property is an ad valorem duty on the amount of the 
money paid as consideration for the sale. In TMB 
MATTBB OF AOT 1 OF 1879* 1n t&N MAT^ OF A 
BFFEBBNOB to THB BoABD OF RttYlNini 

[1. Lu B., 10 Gala, 88: 18 aii, 184 
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4 , Certifi&ate of sale,-- Pur- 

ehass-mmeif , — Claims on property admitted by the 
parties or established by a decree of a Court should 
be entered in the certificate of sale and he computed 
pui i^rt of the pnrchase-money in ascertaining the 
amount of the stamp duty leviable on the certificate 
of sale* Other claims should neither be entered in 
the certidcate of sale nor computed as part of the 
. pnrchase-money. It is the duty of the purchaser to 
provide the stamp. Ijs nst Eamebishka 

[I. Ii. B., 9 Bom., 17 

— 8. 26. — Lease, — Amount of rent for 

first year unasoertainahle, — Stamp Act, 1869, s, 19. 
— ^When the amount of rent payable for the first 
year cannot be ascertained in order to determine the 
proper stamp under schedule I, section 19(6) of the 
^General Stamp Act, 1869, for a lease, and more rent 
is recovered than the stamp' affixed warrants, the 
right to recover the rent due for the subsequent 
years is not affected. In such a case sufficient effect 
Is given to section 26 of the Stiimp Act, 1879, by- 
limiting the amount recoverable for the first year to 
the amount which 'the stamp will cover. Collectob 
OF Takjobe 0. Kamasamier 

Ijl. Xi. B., d Mud*, 342 

8.34. 

See pROMiBSOBir Note. 

[I. Xi. B., 8 Calc., 64B 


Unstamped promissory 
note ” executed when Stamp Act, 1869, was in force, 
^Admissibility of , as a **hond** on payment of 
penalty. — An instrument which comes within the 
definition of a promissory note in the General Stamp 
Act, 1869, and is not duly stamped according to that' 
Act (which was in force at the date of its execution) 
cannot be admitted in evidence upon payment of 
penalty under section 64 of the Stamp Act, 1879, on 
the ground that it falls within the definition of a 
bond in the latter Act. The levy of a penalty 
ahthorised under proviso (1) of section 34 of the 
Stamp Act, 1879, implies a punishment for neglect 
in failing to affix the proper stamp at the time of 
execution. The word “chargeable'' in the above 
proviso means . chargeable under the Act in force at 
the date of the execution of the instrument. Na- 
BATAKAN CHBTTI O. KAEtrPPATHAMT 

[I. Xf. B., 3 Mad., 251 


Unstamped transfer of 
mortgagees interest, JSfect of . -Re-transfer of in- 
terest. — Award, Pffeet of, on transfer,— Unstamped 
instrument, Admissibility of, in evidence. — Finding 
of fact based on conjecture. — Fraud, — On the I7th 
September 1866 G. gave Z, an usufructuary mort- 
gage of certain immoveable property to secure the 
repayment of B7,101, purporting to be advanced by 
Z, As a fact only B2,S01 of that amount were ac- 
tually advanced by Z., the balance, B4,800, being 
advanced by E. In 1868 Z, sold the mortgagee's 
interest in the deed of mortgage to R. for R2,801, 
the transfer being by endorsement and not being 
ptamped. In April 1869 G. transferred a portion of 
the mortgaged property to A. In September 1869 


BTAM? ACT, I OF 1879, 8. 

jS. sued to have such transfer set aside, claiming in 
virtue of the deed of mortgage and the transfer en- 
dorsed thereon. On the 28rd September 1871 the 
Court of first instance refused to receive the transfer 
by endorsement in evidence and to proceed with the 
suit, because such transfer was not stamped. On the 
20th April 1872 Z, executed a stamped transfer of 
the mortgagee's interest in the deed of mortgage in 
favour of R, R,, treating the order of the 28rd Sep- 
tember 1871 as an interlocutory one, presented the 
instrument of the 20th April 1872, to the Court, and 
prayed that it would proceed with the suit. The 
Court proceeded with the suit and gave R. a decree. 
This decree was reveVsed by the Court of first appeal, 
on the ground that that instrument did not cure the 
defect of the transfer by endorsement, and that the 
order of the 23rd September 1871 was final. The 
decree of the Court of first appeal was affirmed by 
the High Court in June 1873. Thereupon R, made 
a criminal charge against Z. of cheating, in respect 
of the transfer by endorsement. This charge was 
eventually dropped, and was followed by a reference 
to arbitration by R, and Z, According to the agree- 
ment to refer, w’hich w.as dated the 17th August 
1874, the dispute between the parties was whether 
R, should return the deed of mortgage to Z„ and Z, 
return the R2,301 to E, or not. The arbitrators 
made an award, which was dated the 18th August 
1874, which directed, inter alia^ that R, should 
return the deed of mortgage to Z. and Z. return the 
E2,301 to R, The deed was returned to Z„ hut the 
money was not returned to R. In 1875 Z. applied, 
under Begulation XVII of 1806, to foreclose the 
mortgage. In 1880 the mortgage having been fore- 
closed, S., as Z,*8 representative, sued for proprietary 
possession of the mortgaged property. The lower 
Courts held that all the acts of R, and Z. subsequent 
to the disposal of R*s suit of 1869 were fraudulent 
and collusive, and done with a view to evade the 
stamp law, and the person actually interested in 
the deed of mortgage was R, and not 8„ and on this 
ground, as well as on other grounds, dismissed S,*8 
suit. Per Straight, *7.— That the transfer by en- 
dorsement of the deed of mortgage, notwithstanding 
such transfer was not stamped, transferred to R, the 
mortgagee's interest in the deed ; that such interest 
could not be re-transferred to Z. except by a formal 
instrument stamped according to law, inasmuch as 
any other mode of re-transfer would leave Z, under 
the same disabilities as regards the stamp law as 
R,, as any suit instituted by Z, would, strictly speijr- 
ing, be based, not on the deed of mortgage, hut on 
the re-transfer; and that therefore, under these 
circumstancos, and having regard to the fact that Z. 
had not returned the B2,801 to R„ S, actually, 
though not ostensibly, based his suit upon a re- 
transfer of the mortgagee's interest in tlie deed of 
mortgage, which was not stamped, and for which he 
had not given any consideration, and consequently his 
suit was not maintainable. Also, that the award could 
not alter the effect of the transfer by endorsement. 
Per Mahhoop, J . — That the lower Courts were not 
justified in their findings as to the fraudulent and 
collusive nature of the acts of R, and Z. after the 
disposal of R*s suit of 1869, or in finding that the 
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person actually interested in the deed of mortgage 
was £*, and not Z,, such findings being based upon 
pure conjectures. That the unstamped transfer by 
endorsement was inadmissible to sbow^hat Z. bad 
transferred bis interest in the deed of mortgHge to 
JE., whether M. or the mortgagor wished to use it in 
order to show that fact, and consequently Z. must 
be still regarded as the person interested in the deed, 
and S, was therefore entitled to maintain the suit. 

LAL e. SUKHBAir 

[I. Ii. B., 4 All,, 462 

3, Promissory note, — Acknow- 

ledgment. — The plaintiff sued on two documents, 
signed by the defendant, each bearing a 1-anna 
atamp, in one of which a sum of R203 was stated to 
be ** due to you, and payable on the 16th July and 
in the other a sum of B515 was mentioned *^for 
which I give you this writing, the whole amount of 
which will be paid up in full on the 3rd August.” 
Held that the documents were not mere acknowledg- 
ments, but promissory notes, and being payable 
otherwise than on demand, were not sufficiently 
stamped, and consequently not admissible in evidence 
under section 34, Act 1 of 1879. Manick Chund v, 
JoMooNA Doss . . I. Ii. B., 8 Calc., 645 

S. C. MaNICK CHUKD 0. JOMONA Dass 

[7 C.L.B.,88 

4. — Admissibility in evidence, 
'-—JSvidenee as to time when stamped, — When a docu- 
ment, which under the stamp laws requires to he 
8tam])Gd, is tendered in evidence, the only question 
for the Court is whether it bears a proper stamp at 
the time wben it is tendered. The Court is not bound, 
nor is it at liberty, to allow thn parties to go into evi- 
dence to shew at what time the document was stamp- 
ed. Kali Chubn Das v. Nobo Kbisto Pal 

[9 C. L. B., 272 
Noob Bibeb V. Rukzak . 24 W. B., 198 

HUAtTBAlf Maban Gopal V, Ramnabayan Gopal 

[12 Bom., 208 

g, 37^ and S, 40. — Arbitration . — 

Award , — 'Evading pay tneni of stamp duty . — Six per- 
sons acted as arbitrators in a dispute betw^een two of 
their fellow-villagers, and delivered their award in 
writing. Subsequently the award was filed in evi- 
dence by one of the disputants in the civil suit 
in the Court of the Munsif of Cuttack, who, on the 
ground that the document bore no stamp, impound- 
ed it and forwarded it to the Collector, who ordered 
the writer to be prosecuted. The Deputy Magistrate, 
to urhom the case was referred, summoned the six 
persons who had acted as arbitrators, and fined them 
B25 each. On a reference to the High Court by the 
District Magistrate, — Held that the conviction was 
illegal, and should set aside. Eeldt also, that the 
procedure laid down in section 37 of the Stamp Act 
must bo strictly followed ; and that, before a prosecu- 
tion can he instituted under section 40, the Collector 
is bound to form an opinion as to whether the offence 
was committed with the intention of evading 
ment of the proper duty. 

'' .NTT 

[I. li. B„ 8 Calo., 859: 10 C, Ii. B., 865 
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— continued, 

8 . 

jjezermtnaUon of.*— 

Under the provisions otl^e Stamp Act, 1879, iffio 
duty chargeable on an insufficiently-stamped docu- 
ment must be decided with reference to the Act in 
force at the date of the execution of the document^ 
but the penalty leviable is determined in all cases by 
section 37 {b) of the Stamp Act, 1879. " 

Stamp Act, 1879 . I. L. B., 5 

a. 41, — Fresh suU.—Cosis,-^ 

Procedure Code, 1882, ss, 18, 43.— The plaintiff in a 
suit upon a certain instrument not duly stamped was 
compelled to pay the amount of duty and penalty. 
The defendant was the person bound to bear the 
expense of providing the proper stamp for such in- 
strument. The plaintiff, with reference to section 41 
of the Stamp Act, 1879, sued the defendant to 
recover such amount, Eeld that such amount could 
not be o.. pni.fc of 

, ...I suit to 

ISHAB Das V, Masud 

[I. I-. B., 6 Aa, 70 

.—Power of Appellate Court 
^ ^ — nped documents admitted in 

lower Court.— Vlhere a document has been admitted 
in evidence as duly stamped, such admission can oily 
be ^led in question by the Appellate Court 
section 50 of tbe Stamp Act, Rbfbbbncb uitdxb 
Stamp Act, 1879 , . I. L. B„ 8 Mad,, 664 


— — TTuore the Court of first 

instance has, on payment of the prescribed duty and 
penalty, admitted an unstamped document as evi- 
dence, under section 3, proviso 1 of Act I of 1879, 
a superior Court sitting in appeal has no jurisdiction 
to review the lower Court’s proceedings, in so far as 
they concern such admission, except in the 
vided for by section 60 of that Act. PuN< 

Dasb Chowbhet V . Tabamoni 

[I.L.B.,12Calc„ 64 

8. 51 , — Application for allowance for 

spoiled stamps, ---Power of Collector as to inquiry, 

Transfer of duty to Deputy Collector, --^Ckarge of 
false evidence.— Penal Code, ss. 181, 133.— S^on 
61, Chapter VI of Act I of 1879, enacts that "sub- 
ject to such rules as may be made by tbe Governor 
General in Council as to the evidence which tbe Col- 
lector may require, allowance shall be made by tbe 
Collector for impressed stamps spoiled in tbe 
hereinafter mentioned, &e.” According to 
made with reference to that section, tbe Oc 
may require eveiy person claiming a refund 
Chapter VI of the said Act, or bis duly 
agent, to make an oral deposition on 
Held, therefore, that the Collector 

.jn — - 
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Ctttions, and he cannot delegate his authority in the 
matter. MM, therefore, where a person had applied 
for a refund under Chapter VI of Act I of 1879, and 
the CoUector made over the application for enquiry to 
a Deputy Collector, that the Deputy Collector was 
not entitled to put the witnesses proouced by the ap- 
plicant on their oaths, and consequently, in reference 
to the statements of such witnesses, no charge under 
section 181 or section 193 of the Penal Code was 
iwtainid>le. Empbsbs «• Niaz Ali 

[1. L. B., 5 AIL, 17 

8.61. 

AnnTMSKT (Affbndix). 

[L Ii. B., 8 AIL, 18 

1 , and 88. 8 (10) & 67.— 

MuliA of Governor General, 3rd March 1882, 6 (e ), — 
Conetruetion,-^ Stamped paper , — Writing on reverse 
Me, J^ect o/.—In exercise of the powers conferred 
by sections 9, 15, 17, 32, 51, and 56 of the Stamp Act, 
1879, the Governor General in Council made, and pub- 
lished by a notification dated the Srd March 1882, cer- 
tain rules, and, inter alia. Rule 5 (e), which was as fol- 
lows : When a single sheet used under this rule is 

found insufficient to admit of the entire instrument 
being written on the side of the paper which bears the 
stamp, so much plain paper may be subjoined thereto as 
may be necessary for the complete writing of such in- 
strument, provided that in every such case the side of 
the sheet which bears the stamp must be covered by a 
sttbstautial part of the instrument before any part of 
the latter can be written on the plain paper joined to 
such vheet. Provided, further, that the part of the 
instrument written on the plain paper must be at- 
test^ by the signatures or marks of all the persons 
executing the document and the witnesses to the 
same.’’ Meld that this rule was an enabling rule, 
and diid not make it obligatory on parties not to write 
on the reverse side of an impressed stamp paper, so 
as to-make it an offence under section 61 if they did 
so write, Bsfsbsnob ttitdeb Stauf Act, 1879 

[I. li, B., 7 Mad., 176 

g, „ Promissory note. — Insuffi* 

cient stamp.^'* Aecspfiay/’— The term accepting ” 
used in section 61 of the Stamp Act, 1879, 

, does not mean ** receiving ** but “ executing as ac- 
ceptor.” To receive a promissory note not duly 
stamped and put it in suit does not constitute an 
offence under section 61 of the Stamp Act, 1879. 
<)U8B8 e. GiriiAH Hdssaib . 1. Ij. B., 7 Mad., 71 

^ . n M and 8. 64.— Ac- 

haeMlgmM by Where the receipt of money 

^i^ceeding B20, in satisfaction of a debt, is ac- 
lomwledged by letter without a receipt stamp being 
affixed, the writer is liable to punishment under sec- 
tion 61 of the Stamp Act, 1879. Bbfebbncb undbb 
SXAHF A 0 T, 1879 . . X. Ii. B., 8 Ma(L,'U 

4 , and 88. 87, 40, & 69. 

— Ojlflsace under Stamp Act, — JSxeeuiian of unstamp* 
od document,^ SaneHon by CoUedor to prosecute , — 
Jj^ecdure, — Aheimewt, — A* executed to M. on plain 
an instrumeat vhicb should have been executed 


STAMP ACT, I OF 1879, 8, 61 and 88. 87, 

40, ds 69 — continued, 

on a paper bearing a 4-anna stamp. S, filed a suit 
against A, in the Civil Court and produced the 
instrument m evidence. JThe Civil Court called upon 
B, to pay the duty^and penalty, and, on JB.*s refusal 
to pay, unpounded the instrument and sent it to the 
Collector. The Collector, concurring with the opinion 
of the Civil Court, sanctioned the prosecution, in the 
Criminal Court, of both A, and B., but without 
requiring the payment of the duty and penalty. The 
proseention resulted in the conviction of A, under 
section 61 of the Stamp Act I of 1879 and of B, of 
abetment of A* s offence. Meld that the convictions 
were illegal, inasmuch as the Collector failed to allow 
an opportunity of paying the duty and penalty. 
Meld, further, that mere receipt of an unstampra 
instrament did not constitute the offence of abetment 
of the execution of such an instrument. Kmfbbss v, 
Janei .... I. Ii. B., 7 Bom., 82 

5, and as. 87 Ac 40.-0/'- 

fence against stamp lav},’~^Sanetion to prosecute , — 
Intention to defraud,— -A Collector is not hound to 
hold a formal enquiry, or to record proceedings before 
directing a prosecution under section 40 of the 
Stamp Act, 1879, for an offence against the stamp 
law. The law does not require intention to be proved 
as part of such offence. Qubek-Emfbess t>. Pabaki 
[L Ii. B., 7 Mad., 587 

8. 64. 

See s. 61 . . I. li. B., 7 Bom., 82 

" and 8. 69. — Befusal to give 

receipt, — Sanction of Collector necessary before 
prosecution.^ Jurisdiction, Want of, — Prosecution 
for an offence committed in contravention of section 
64 of the Stamp Act I of 1869 cannot be instituted 
unless with the previous sanction of the Collector 
under section 69 of the same Act. Quebn-Emfbbbs 
V. Jethmal . . I. Xi. B., 9 Bom., 27 

— 8. 67. — Document executed with in» 

tent to defraud revenue, — The second clause of 
section 67 of the Stamp Act, 1879, is not con- 
trolled by the first clause of the section, which 
refers only to hills of exchange and promissory notes, 
but applies to all cases in which a document is exe- 
cuted with intent to defraud the Government of 
stamp duty. Bbfbbbbcb undeb Stamp Act, 1879 
[L Ii. B., 9 Mad., 188 

8. B&,-^Courtfee stamps,— Sale by 

unlicensed person, — Stamps Act, XVIJl of 1869, s, 
48.-Act ril of 1870 (Court Fees Act), s, 34— The 
sale of court-fee stamps without a license was not 
an offence under the Stamp Act, XVIII of 1869, but 
is now specially made so by section 68 of Act I of 
1879. Bmfbbsb of India o. Jallu 

LX X. B., 4 AIL, 216 

See s. 61 X L. B., 7 Bom., 82 

See8,6i • • X X. B., 9 Bom., 27 

XX.B.»2 A1L»806 
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8es Casbb tjbsbb Stamp Act, 1869, soh.* 
II, AET. 6. 

1, ' - art. 1. — Acknowledgment, 

Whether an account signed by a 
debtor in the books of his creditor amounts to an 
acknowledgment within the meaning of the Stamp 
Act (I of 1879), schedule I, article 1, is a question’ 
depending in each case upon the form and intention 
of the entry. Binja Bam v. Rajmohcn Roy 

[1. li. B., 8 Calc., 282 

% Stamp duty, — Hath- 

ehitta , — Eoi dence — Acknowledgment,'— An account 
in a hathchitta, showing advances of money made to, 
and part-payment made by, the defendant, the whole 
amount being in the handwriting and signed by the 
defendant, is admissible in evidence without being 
stamped. Brojender Coomar v. Bromomoye Chow- 
dhrani, i.* L, £,, 4 Calo,, 885, followed, Beojo 
Gobind Shaha o. Goluck Chunbbb Shaha alias 
Goluoe Shaha , . 1. 1j. B., 9 Calc., 127 

3, ' — - Acknowledgment , — 

Promise in writing . — Contract. — Contract Act, IX 
of 187%, s. 25, cl. 3, and s. 62, III. (a ), — A khata, or 
account stated, bearing a stamp of one anna, but 
containing no promise in writing , — Held to be a mere 
acknowledgment sufficiently stamped, and not a con- 
tract within the meaning of section 25, clause 3 of 
Act IX of 1872. Chowksi Himutlai v. Chowksi 
Aoheutlal • . X. li. B., 8 Bonx., 184 

4 , — and art. 6,— Ac- 

knowledgment. — Admissibility in evidence . — The de- 
fendant, in two letters to the plaintiff in respect of 
certain contracts to sell Government securities, ac- 
knowledged his inability to give delivery, and after 
calculating the amount of the differences between 
the contract prices and the market prices on the 
dates of delivery, stated that the amount in respect 
of the first contract “ is due to you, and jHiyable on 
the 16th July,'* and that the amount in respect of 
tlie other contract was R515, **the whole amount 
of which will be paid up in full on the 3rd and 4th 
August.” Both letters were stamped with a one- 
anna stamp. Held that they were insufficiently 
stamped and inadmissible in evidence. Manioe 
Chund V, JoMOjirA Dass . . 7 C. Ii. B., 88 

5, C. Manich Chunp V, Johooka Doss 

[1. Ii. B., 8 Calc,, 645 

8ch. I, art. 5. 

See S€H. I, AET. 1 7 C. li. B., 88 

[I.li.B.,8Calo.,645 

and art 28.— Ja- 

demnity note given to railway company by con- 
signee,— -Agreement.— Kxk indemnity note, passed to 
a railway company by a consignee and his surety in 
respect of goods delivered to the consignee, and for 
wluch he is unable to produce the railway receipt— 
which note they undertake to hold the railway 
Company, its agents, and servants, harmless and in- 
demnified in respect of all claims to the said goods 
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and art 28 — eontimbed, 

—is not an "indemnity bond” falling under arilele 
28, scbednle I of the Stamp Act, I of 1879# but 
is an agreement falling under clause (c), a^cle 5, 
schedule I of that Act, and, consequently, charge- 
able only with a stamp duty of 8 anims. Airoinr- 
Mons Case • . X. Ij. B„ 5 Born., 478 

2. (c) and art 44 (a).— 

Agreement, — Mortgage, — In a contract for work to 
be performed entered into by a contractor with the 
Executive Engineer of a district, it was stipulated 
that payments should be made from time to time to 
the contractor as the work progressed, and that the 
Engineer might retain 10 per cent, on the value of 
the work done to cover compensation for default on 
the part of the contractor and as secority for the 
proper performance of the contract. Held that 
this contract was chargeable with stamp duty as an 
agreement under article 5(c) and not as a mortgage 
under article 44(a) of schedule 1 of the Stamp Act, 
1879, Rbpeeencb vnpee Stamp Act, 1879 

[X. Ii. B., 7 MadL, 209 

sch. X, art. XL 

SeeB.S . • X.Ii.B«SMad.,87 

Bill of emchat 
otherwise than on demand, — Impressed 
bill of exchange for R500 payable otherwise thauoo 
demand, must, under article 11 of schedule I of the 
Act, be stamped with an impressed stamp of the 
value of 6 auiias. Rabhaeant Shaha v, Abkoy- 
CHUBN Mittbb « • X. Xi. B„ 8 Calc., 72X 

S. C. Radhaeakt Shuba v, Abhoy Chuen Mrr- 
tee .... llC.Xi.B.,310 

art 16. 

/8ess.24 . . X.Ii.B.,5Bom.,470 

Certificate of sale,— 

The stamp duty payaljle on a certificate of sale is 
governed not by section 24 but by schedule I, article 
16 of the Stamp Act, 1879. Rspeebncb p 
TB icx Judge uhdee s. 49 of Stamp Act 

,[X.I..B.,5Mad.,X8 

2, — — " — Certificate of sale,-^ 

Purchase of equity of redemption. — Where 
the equity of redemption of an estate is sold in exe- 
cution of a decree, the stamp duty leviable upon the 
certificate of sale must calculated upon the 
amount of the purchase-money only. Bbfeeekob 
UHDBE Stamp Act, 1879 . X. Ii. B., 7 Mad., 42X 

3, Certificate of sale,— 

Practice.— Ad valorem stamp duty, — Sale^ sutgset 
to mortgage lien, of property in several lots,— 
Stamp duty payable by purchaser of one lot, horn 
calculated, — In execution of a decree, certain im- 
moveable property was attached and icdd in eight 
lots to different persons, subject to a mOTtgmge 
The applicant was one of the purchaaersi, and applied 
for a sale certificate. A question arose whether, in 
computing stamp duty, the whole amonnt of the 
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ACT, I OJP Um, seK t, art le- 

emUinued, 

principal mortgage^debt, or only a proportionate 
amount of it was to deemed a part of tbe oon« 
mderation. On reference to tbe High Court, — Seld 
that the whole amount of the principal mortgage 
debt, and not merely a proportionate amount of it, 
was to be added to the price, and the total amount 
to form the consideration upon which an ad valorem 
stamp duty was to be calculated, each purchase 
obtaining a separate sale certificate. In be the 
arPiitOAXiON OF Yishnit Kbbhat Sathb 

[1. Ii. 10 Bom., 58 

art.2L 

See 8. 24 « « 1. 1«. B., 6 Bom., 470 

1, Conveyance hy vend^ 

ore under one denomination to the same yer eon's 
yurehaeere under another denomination. — Eight 
persons, the owners of a tea estate, purported to 
convey their rights in the estate to a company ; the 
consideration expressed in the deed of conveyance 
Wng £43,320, payable in shares and debentures of 
the company taken at par. The only shareholders 
or debenture-holders of the company were the eight 
persons Who purported to sell the estate to the com- 
pany. Meld that, although the conveying parties 
were the shareholders of the company, there was 
just as much a sale and transfer of the property and 
a change of ownership as there would have been if 
the shareholders had been different persons; and 
that the proper duty payable on the conveyance was 
therefore that mentioned in article 21, schedule I 
of the Stamp Act. In bb Konboli Tea. Com- 
pany . • • . !• L* B., 18 Calc., 48 

2. — — and art, 60 (cl. b). 

•^Tranrfer of lease. — Transfer of a share of a 
partnership. — Where a transaction is in substance 
a tale ^ a share in a partnership, and the transfer 
of a share in a lease only forms part of the subject- 
matter of tbe sale, as being a part of the partner- 
ship assets, the transaction should be regarded not 
as the tn^er of a lease, bat as the sale of a share 
in a partnership, and the duty payable in respect 
thereof should 1^ that falling under schedule I, 
article 21 of Act I of 1879. In bb Mbnglas Tea 
p;}««p s»ra , , . I. Xi. B., 12 Calc., 388 


art. 27. 

See 80H. 11, ABT. 11 


[^1. Xi. B., 8 Had., 14 


art. 28. 

See BOH. I, ABT. 6 I. If. B., 6 Bom., 478 


— art. 88.— /asiframea^ of gift. 

•^indorsement at foot of doowment.^-^n the 8rd 
of April 1878, on which date the Stamp Act XVIII 
of 1869 was in force, A. passed to B. a document 
on plain paper granting B. an annuity charged on 
^6 revenues of a village. On the 24th of April 
1679, the Stamp Act 1 of 1879 being then in force, 
a^pted C. as her son, and C. three days after- 
wards made the following endorsement upon the do- 


STAMP ACT, I OP 1879, msK I, art, 88- 

eontini^, 

scument : ** I consent to act according to thb 
sanad.'* Meld that the instrument should be stamp- 
ed with a single stamp as an instrument of gift, 
under article 86, schedule 1 of Act I of 1879. In 

BE Bhatanibai . . I. Ifc B., 7 Bom., 194 

. — — art. 87. — Partition^ Inm 

'etrument\of. — Arhitration. — dward.^An awskrd di- 
recting partition of property if signed by the parties 
interested by way of assent to &e award, becomes 
thereby an instrument of partition and should he 
stamped accordingly. Amabbi v. Dayai> 

[I. L. B., 8 Bom., 50 

— art. 89 (b). — lease. — MenA 

— ^A mittadar executed a perpetual lease of certain vil- 
lages for El,954 per annum. Of this, HI, 654-10-7, 
representing the Government peshkash, the lessor 
directed the lessee to pay to Government and the 
balance H400 to himself. The lease was written on 
a 20-rapee stamp paper. Meld that the sum of 
Bl,954 represented the rent, and that the stamp 
duty was to be calculated thereupon. Rbfebbncb 
FBOM Boab3> of Bbyemub . I. Jj. B., 7 Mad., 155 

2, - - (a), (d). — Pent . — Pre- 

mium. — Morfgage.^Lease. — By a document purport- 
ing to be a lease, certain land was leased for four years 
at a rent of H) 5 per annum. Out of the total rent 
it was stipnlated that B50 should be paid in advance 
and the balance iilOatthe end of the term, — Held 
that the payment of H50 in advance was not payment 
of a premium or fine within the meaning of article 
39(e) of the Stamp Act, 1879. By a document pur- 
{lorting to be a rent agreement, the lessee took a 
shop for five years, agreeing to pay R30 per annum 
as rent, depositing one year’s rent with the lessor, 
which was to be credited to the rent of the last year 
of the term,-— Meld that the deposit of one year’s 
rent with the lessor was not a fine or premium 
within the meaning of article 39(o) of the Stamp 
Act, 1879. By a document purporting to be an 
instrument of mortgage, the owner of certain land, 
being indebted in a certain sum, conveyed the land 
to his creditor for nine years in liquidation of the 
principal and interest of the debt. The creditor was 
to take the produce of the land, enjoy the profits or 
suffer the loss, and pay B35 per annum as rent. Meld, 
farther, that the documen<|Was a lease with a premium 
liable to duty under article 89(d) of schedule I of 
the Stamp Act, 1879. Bbfebenoe undeb Stamp 
ACT, 1879 . . . I. Ii. B., 7 Mad., 208 


3 . and ach. II, art. 

18, cL (b),—Ma6uliat or lease of immoveable 
property for any purpose other than that of cuUU 
ration. — Stamp duty, ixemptionfrom, of sue h lease. 
— A kabuliat or lease relating to immoveable pro- 
perty let to a tenant for any purpose other than that 
of cultivation is not such a lease as is contemplated 
hy article 18, clause (6), of the Stamp Act I of 1879 so 
as to be exempt from ebnmp duty, but is chargeable 
with such duty under schedule 1, article 89, of that 
Act. Nabayan Bamchanbba V. Dhondu UAamu 
[l.L.B.,10Bom.,m 
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STAMP AOT, I OF 1870* soh. I-^-^contitmed, 
art. 44. 

See BOK, I, ART. 5. 

[1. L. R.» 7 Mad., 209 

1* — — Ola, (a) & (b). — 

page-deede. — Covenants for quiet enjogment, — Fer 
Curiam* — Clause (a) of article 44 or schedule 1 of 
the Stamp Act, 1879, applies only to those deeds in 
which possession of the mortgag^ property is given, 
or agreed to be given, at the time of the execution of 
the deed, or in other words, where immediate posses- 
sion of the property is given, or agreed to be given, by 
the terms of the deed to the mortgagees. Per 
Gabth, C , J , — The principle of the distinction 
between the two classes of mortgages named in 
article 44 is that, where the title to the land and the 
possession or immediate right to possession both pass 
to the mortgagee, the same duty is charged as upon 
a conveyance by way of sale ; but when the title only 
passes, and possession, or the right to possession, does 
not, the lower duty is chargeable. Per Mittbb, J. — 
The word “ given ” in clause (a) of article 44 points 
out that only those transactions arc intended to be 
covered where the transfer of possession takes place in 
consequence of the agreement on the part of the 
mortgagor to deliver over possession as part of the 
security for the mortgage-money ; but where the 
mortgagee becomes entitled to enter upon possession 
irrespective of the consent of the mortgagor to make 
over possession, clause {a) will not apply. Per 
Field, J . — The Stamp Act is a Revenue Act, and the 
rule of construction of such Acts is, that in case of a 
doubt, the construction most beneficial to the subject 
is to be adopted. The words agreed to be given 
in article 44, clause (a), can only apply where there 
is an exprel^s or implied agreement to give possession ; 
they will not apply where there is no such agreement, 
express or implied, but the effect of the document is 
such that a mortgagee has merely a right which he 
can enforce in a Court of law to obtain possession. 
Anonymous Case . I. L. R., 10 Calo., 274 

2. ■ " — - Construction, — A 

mortgage-deed, dated the 4th August 1883, stipulated 
that possession was to be given to the mortgagee 
after the Slst May 1818, if the mortgage loan was 
not entirely repmd by that date. On the question 
being referred to the High Court, whether clause (a) 
or clause {h) of article 4^ schedule I, Stamp Act I of 
1879, applied to the case, — Held that clause (b) ap- 
plied. The intention of clause (a) is to cover cases of 
mortgage 'with possession, and the words agreed to 
be given'' are to be read as if the words "at the time 
of execution*' immediately followed and qualified the 
word "given." Clause (a) should be read as if it 
were worded "when possession of the property * 

• • is given by the mortgagor at the time of 
execution, or is agiW to he then given, and not 

• • * *‘i8 then agreed to be given." 

HiNdANaHAT Mixji Company t>. Beeohxnd 

CI.Ii.R.,8Boin.,310 

8, — - ' ' Stipulations not 

creating fresh ohligaUons*-^Vndex the ordinary law 
of mortgage the mortgagor is bound, so long as the 
equity of redemption remains with him, to indemnify 


STAMP ACT, 1 OP 1879, 

els. (a) dE (b) — continued, 

the estate against expenses incurred in protectingHie 
title. So tlmt where a mortgage-bond contains stipn^ 
lations under which the mortgagor engages to repay 
to the mortgagee any costs he may incur in suits 
brought against him by the mortgagor's co-shaiers, 
and also any debts charged upon the mortgaged pro* 
perty which the mortgagee may ^y, the stipulationa 
do not create any fresh obligation, and require no^ 
additional stamp duty. Damodab Qunoadhue ». 
Tamanbay Laeshman . I. Ij. B., 9 Bom., 485 

1. 8 , _ 

art. 29, and art. 5 (c). — Morigage,-^Assignment of 
growing coffee, — By an agreement made the first day 
of Septeml^r 1884, A., in consideration of El, 000 to 
be advanced to him by R., assigned to R. tbe whole 
crop of coffee then growing upon a certain estate, 
upon trust, inter alia, to secure the repayment of tbe 
sum advanced. It was stipulated that A. should 
cultivate the crop till maturity and deliver it to R. 
Held that this document was a mortgage liable to duty 
under article 44 (6) of schedule I of the Stamp 
Act, 1879. Rbfbeence undbb Stamp Act, 1879 
[I.L.R.,8Mad.,104 

art. 49. — Polieg of insur* 

ance , — Life policy, — Beng, Beg, X of 1829, — Per 
Bbouohton, J, — Held that, inasmneb as Regnla* 
tion X of 1829, was not recognised by the Supreme 
Court, life policies of insurance issued before 1860 
did not require a stamp. Rajnabain Bobb v. 
Uniybbsal Lipb Asstjbance Company 

[I. li. R., 7 Calc., 594 : 10 O. I 4 R., 561 

1. art. 60. — Court Pees Act, 

sch. II, art, 10 (a), — Power to vakil to obtain 
copies from Collector's office. — Stamp, — A document 
authorising a vakil to apply for copies of records 
from the Collector's office is properly stamped with 
a court stamp under article 10 (a) of schedule 
II of the Court Pees Act, 1870, and does not require 
to be stamped as a power of attorney under ai*ticl6 
50 (b) of schedule I of the Stamp Act, 1879. Rb* 
peebncb undbb Stamp Act, 1879 

[:i.l».R.,9Mad.,146 

2. cl. (b). — Court 

Act, sch, II, art, 10 {a ), — Vakalatnama, — Power- 
of attorney, — A document was given to P, by thirty* 
six persons jointly interested in a certmn sum of 
money authorising him to appear before a certain 
officer and receive payment thereof. Held that the 
document was a power of attorney, and that conse# 
quently the proper stamp duty was one rupee, levi* 
able under the Stamp Act, 1879, schedule I, ar^de 
60 (b), Eefebbncb undbb Stamp Act, 1870. 

[l.Xi.B.,9M:ad.,85S 

1 , art. 52, 8. 8, d. 17.— 

" Sarkhat,** — Beedpt , — The d^endant in a suit on 
a bond set np as a defence that the bond had been 
paid in part in sugar-cane juice, and as evidence of 
this fact product a document called a ** sarkhat," 
allegod to be signed by the plaintiff, acknowledging 
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STAMP ACT, X OP 1879. soh. X» art 5% 

and a. 8» ct VI’^onHnued. 
the receipt of iow-cane juice, the price of which 
exceeded B80. Iliere was nothing in this document 
which showed that the sugar-cane juice had been 
received in part satisfaction of the bond. Seld 
that the document was not a ** receipt/* within the 
meaning of the Stamp Act, 1879, bat a memoran- 
dum of sugar-cane juice supplied, and required no 
stamp. Dbbx Pbasjld v, Eupu 

[L]:..B.,6AlI,25d 

S, ' " Meeeipt-^Iintry siyned 

hy creditor in debtor^ e book dieoharging debt, — An 
entry made by a creditor in the khatta-book of the 
debtor, and signed by him for the payment of a sum 
of money in discharge of a debt is a ** receipt** 
within tne meaning of section 3, clause 17 of the 
Stamp Act, and as such must bo stamped under 
article 52, schedule I of that Act. Qubkn-Emfbsss 
o. JtraaBBBATH . . I. li. B., 11 Calc., 267 

art. 64, 

See s. 7 . # I. Xi. B,, 9 Boin.«y 417 

art. 67. — Settlement-Stamp 

-Under article 67 of schedule 1 of the Stamp 
AcC 1679, stamp duty on a settlement is to be calcu- 
lated on the value of the property settled as set 
forth in such settlement. Meld that these terms 
do not mean the value of the interest or interests 
created by the settlement, but refer to the value of 
the property settled, which, it was intended by the 
Legislature, should be set forth in the eettlement. 
EBPBBEiros XTNBBB Stahf Act, 1879 

[1. Ii. B., 8 Mad., 463 

> " , art. 60. — Transfer of estates 

and mining rights held under lease. -~\n consider- 
ation of a sum of £87,500, two coffee estates, opened 
out on land held under a lease for fifty years, 
together with the mining rights therein, also held 
under lease for a term of forty-eight years, were 
transferred by deed for the residue of those terms. 
Meld that the stamp duty payable on the transfer 
deed was to be regelated % the provisions of clause 
60 of schedule I of the Stamp Act, 1879. Ebfbb- 
EKOB FBOH BOABB OF RBYBKUB VKBBB StAMF 

Act, 1879 • . 1. Ii. B., 6 Mad., 16 

— Sch. II, art, 11, and Boh. I, art. 

27.— — Mi^try on roll of advocates, — Exempt 
Uonfrom duty, — By article 11 (a) of schedule 11 of 
the Stamp Act, 1879 (which exempts from duty the 
entry of an advocate, vakil or attorney on the roll of 
any High Court when he has previously been en- 
roUed in a High Court established by Royal Charter), 
a vakil on the roll of the High Court, Madras, who 
applies to be entered on the roll of advocates, is ex- 
empted from the duty prescribed by article 27 of 
schedule 1 of the said Act. In be Pabth&sababi 
[Lli.B„8Mad.,14 

— art, 12 Qi),—^8ecwriiy bond 

for due accounting for ** property ** received by oir- 
ine of office, — The question was whether a bond exe- 
cuted by the sureties of an officer of Government to 


STAMF ACT, I OF 1879, sdi. II, art IS 

(b)— eon^titusd. 

secure the due execution of his office and the due 
accounting by him of public moneys, deposits, 
notes, stamp paper, postage labels, or other pro- 
perty ** of Government committed to his charge was 
or was not exempted from stamp duty by the provi- 
sions of article 12 (6) of schedule II of Act 1 of 1879 
regard being had to the words “other property.** 
Per Stuabt, Q. J., that such bond was one to secure 
the “ due execution of an office ** and the “ due ac- 
counting for money received by virtue thereof,** and 
nothing more, as the words “or other property** 
must 1^ taken to mean property of the same kind as 
previously mentioned, and therefore ** money*’ or 
the like of money, and such bond was therefore ex- 
empted from stamp duty by the provisions of article 
12 (ft) of schedule II of Act 1 of 1879. Ter Old- 
field, J.y that inasmuch as the words in article 
12 (ft) of schedule II of Act I of 1879 “ or the duo 
accounting for money received by virtue thereof** 
should be regarded as mere surplusage, and the “ due 
execution of an office ** and the “ due accounting for 
money received by virtue thereof ** be considered one 
and the same thing, and as the due accounting for 
property received by him by virtue of his office was 
the “ due execution of his office ** by the officer in 
this case, such bond was one for the ** due execution 
of an office,** and was therefore exempted from 
stamp duty. Ter Sfankib, J,^ and Sthaight, J., 
tliat inasmuch as the words in article 12 (ft) of 
schedule II of Act I of 1879 could not be regarded 
as mere surplusage, and there was a distinction 
drawn by the Legislature between the “ due execu- 
tion of an office** and the “due accounting for 
money received by virtue thereof,’* such bond was not 
one for the “ due execution of an office,** and being 
one for the due accounting for “ property ** it was 
not one for the due accounting for “ money,*’ and 
therefore it was not exempted from stamp duty. 
Rbfbbbncb by Boabd of Revenue, N.-W. P. 

[L L. B., 3 All., 788 

art. 13. 

See SOH I, ABT. 39. 

[I. 1m. B., 10 Bom., 173 

cL (b), — L ease 

a cultivator, — Definite term. — Annual rent. — Clause 
(ft), article 13 of schedule II of Act I of 1879, 
exempts all leases executed in the case of a cultiva- 
tor without the payment or delivery of any fine or 
premium, whatever the reserved or annual rent may 
be, provided it bo for a definite term not exceeding 
one year, and also whatever the term may be, pro- 
vided the annual rent reserved does not exceed RIOO. 
In bb Bhavan Badhae . I. L. B., 6 Bom., 681 

2, and (c), — Lease 

granted to a cultivator. — EahuUat.-^Exemption 
from stamp duty, — By the term “cultivator** in 
article 13, schedule II of the Stamp Act, 1879, only 
those persons are connoted who actually cultivate 
the soil themselves or who cultivate it by members of 
their household, or by their servants, or by hired 
labour, and with their own or hired stock. The class 
of husbandmen or actual agriculturists is meant)^ 
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BTAHP AOT>, 1 OF 187d« neh. IX, art. 18« 

els. (b) and (Q)-^eontinMd. 

^ot fftrmerfl, middlemen, or lessees, even though cnl- 
ilvation may be carried on to some extent by such 
persons in the area covered by their lease. Meld 
therefore, where the land, the subject of a kabuliat 
(counterpart of a lease), Was for a large part not cul- 
tivable or susceptible of being treated as a ** cultiva- 
tor’s ” holding in any legitimate sense of that word, 
that such kabuliat was not exempted from stamp 
duty under article 18 (c), schedule II of the Stamp 
Act, 1879. RErBBSNOB unde a Stamp Act, 1879. 

In the kattbb of Laohhan Pbasad 

[I. li. B., 5 AIL, 860 

art. 16 (b) and 8. 8, cL 

VI,-^Seceipf, — Consideration, — Barrister's fee. 
Honorarium not merees , — A receipt given by a Bar- 
rister for a fee is exempted from stamp duty by 
article 15 (b) of schedule II nf the Stamp Act, 1879. 
Befebenoe UNO be Stamp Act, 1879 I 

[I. li. B., 9 Mad., 140 

STAMP DUTY, PAYMENT OP— 

See Paupeb Suit— Appkalb. 

[1. £i. B., 1 Bom., 76 

STAMP DUTY, BEPUND OP— 

1, Bemanded oase. — The stamp 

duty is refundable, aud should not be charged to the 
respondent, in a case remanded. Massbtk u. Ju- 
eoBUNDHOo Dutt . . .1 W. B., Mis., 12 

2. Meld by the ma- 

jority of the Court (Loch, J, dissenting, and Camp- 
bell, J., doubting), where an ap^tealis remanded in 
part, the appellant is entitled to a return of a propor- 
tionate part of the stamp duty paid by him. In the 
MATTEB OF THE PETITION OF DOOBOA DASS DuTT 

[B. L. B., Sup. VoL, 611 ; e W. B., Mis., 66 
1 Ind. Jut., N. S., 401 

In be Pbosunno Chundeb Rot Chowdby 

[11 B. L. B., 872, note 

S. C. Pbosunno Chunder Rot Chowuhet u. i 
Nubo Kbisto Cuattebjee . 18 W. B., 484 

8 , Compromise pending appeaL 

—No refund of stamp duty can be allowtHl when a 
suit is compromised* pending the hearing of an ap- 
peal preferred. Land Mobtoaob Bane of India u. 

4 B. L. B., Ap., 96 

In be Abdul Hamed Chowdet 

[4 B. If. B., Ap., 96, note , 

4 . Beftind of exoess of stamp 

duty.— C9«r< Fees Act (VII of 1870), ss, 13, __ 
and 16 . — The plaintiff brought a suit for declaration 
of his maliki right over a certain putni tenure, aud 
he alleged that the defendants had executed a hiba in 
hie' favour in consideration of a diamond ring w^orth 
Bd0,0(X). He valued his suit at R5,600, being 
twenty times the malikana of R2d0, to which the peti- 
tioner alleged he was entitled. The Snliordinato 
iludge held that the plaintiff was bound to value his 
suit at B3Q,000, the consideration mentioned in the 

IV 


STAMP DUTY, BEPUBTD 
of 6 X 0688 Of Stamp duty— 

hibanama. The plaintiff paid the de0ci6iB^> and hii 
suit was ultimately dismissed. The jplmtiff ap- 
pealed to the High Court, aud valued his appeal at 
B5,600, which valuation was accepted by the High 
Court. On an application by the plaintiff for a eeiil* 
ffcate authorising him to receive Wk from the Col- 
lector the excess of stamp duty pud by him , — Msld 
that the Court had no power to grant it, its power 
being limited to eases specified in sections 18, 14, axi^ 
15 of the Court Fees Act ; hut that there is nothing 
in the law preventing the Government from refundt* 
ing any amount which they may think the plamtiff 
was improperly ordered to pay. In the matteb OF 
THE PETITION OF ZOTNOODDEBN HOSSEIN RhAN 

[UB.I..B.,870 

S. C. ZOTNOODDEBN HOSSSIN KhANV. SbCEBTABT 
TO THE BoAED of REVENUE . 20 W. B., 106 

5 , Pailure of portion of appeaL 

— Wliere an appeal to the High Court in a case in- 
volving property not exceeding tl8,000 in value was 
filed, under Act X of 1862, on a stamp paper worth 
BlOO, and the result was a remand in respect to a 
portion of the property of which the value was 
Rl,756, it was held that, as the appellant was 
successful in his appeal in respect of propeffcy repre- 
senting a value which must of itself have required a 
stamp duty of SlOO, that portion of his appeal in 
which he failed did not necessitate the payment of 
any further stamp duty; consequently the appellant 
was entitled to a refund of the stamp duty in full. 
Bhieoo Mollah V, Rash Monbe Dobbbb 

[9W.B.,867 

g. Compromise of appeal before 

bearing. — Where an appeal had been compromised 
before a ^nch of the Sudder Court, and in the pre- 
sence of the parties, before it had been entered in the 
cause list hung up in the Court-room , — Meld that 
appellant was entitled to a refund of the full amount 
of stamp duty paid by him. In tbtb matteb of 
Boi . . 11W,B.,1M 

STAMP P£BS, BICHT OP GOVXSBN* 
MBNT TO BBCOVBB- 
See Paupeb Suit— Suits . 

C2B.I».B.,Aik»» 

STAMPS, CANCELLATION OP— 

See Plaint— Return of Plaint. 

[L L. B., 7 Bobl, 48? 


STATUTE. 

6 6b 6 Bdw. XXL, o. 16. 

See Salary, Absionmbnt of— 

[8 Mooro’s L 4^486 

18 EUb., 0. 6. 

See Dbbtob and Creditor 

{lE[ydfi»X?8 

2Ina.^i»r.,0.8,,7 

X.L.B^10Cale„^6 
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lM*ATCmL--I8 DSliStt o* B^coutmuei, 

800 lasrsoLTBKT Act, s. 26. 

CI.]:i.B^dCalo.,4a4 

- — Docirin0 of fraudulent 

0onv0 ^ ano0 void against creditors * — The doctrine of 
a fi^udalent oonyeyance bang void as against cre- 
ditors hdd to be a principle of Hindu as it is of 
B^Ush law under Id Elizabeth, c. 6. Shamxissobe 
Shaw v. Cowzb • , 2 Ind. Jur.» O. 7 

See Soobhebksbita Chowbhbaik «. Gopee 
llOHinr Sbie . , . • 1 W, B., 41 

27 Ella., c. 4. 

See VOLtTNTABY CONTBYANCB. 

[22W.B.,60 

43 Elia., c. 4. 

See WiBL— CoESTEircTiON. 

[14 a li. B., 442 

3 Jao. L, 0 . 7. 

Statute 3 Jac. I., c. 7, has [not been extended 
to India. Wilkinson o. Abbas Sibkae 

[3 B.I 1 . B.. O. C..96 

^ 21 Jao. 1., e. la 

See Enolish Law. 

[5 Moore’s I. A., 43, 234 

See Limitation — Statutes op Limita- 
tion-Statute 21, Jao. I., c. 16. 

[5 Moore’s 1. A., 43 

See Statute, Consteuction op — 

[5 Moore’s 1. A., 234 

29 Car. n., c. 3. 

See Guabantbe. 

See Statute op Fbaubs. 

[6 B. li. B., 639 

c. 7. 

See Lobb^s Day Act. 

31 Car. II., c. 2. 

See Habeas Cobpus . 6 B. L. B., 392 

2 dc 3 Anne, e. 4, s. 1. 

See Ybnbob and Pubchaseb— Kotiob. 

[I. L. B., 6 Bom., 168 

6 Anne, c. 2, s. 4 (Ireland). 

See Ybnhob and Pubohasbb— Notice. 

[L Ii. B., 6 Bom., 168 

6 Anne, c. 35, s. 1. 

See Ybndob and Pubohasbb— Notice. 

[L li. B., 6 Bom., 168 

7 Anne, o. 20, s. L 

See Yendob and Pubohasbb— Notice. 

[1. Ii. B., 6 Bom., 168 


STATUTE— eos/tiMMd. 

8 Anne, o. 1<L 

See Landlobd and Tenant— Payment 
OP Rent— Generally. 

[3 B. Ii. B., O. 0(, 56 

— 7 wm. ni., 0 . 3 , 8. 6. 

See Wagino War against the Queen. 

[7 B. Ii. B., 68 

7 Gteo. I., 0 . 21, 8. 2. 

See BoTTOMBt Bond . 5 Bom*, O. C*, 64 

B Qeo. IL, c. 6, s. 1. 

See Yendob and Pubohasbb— Notice. 

[I. Ii. B., 6 Bom., 168 

■" ' ' '■ 21 Qeo. III., c. 70, s. 5. 

See HighCoubt, Jurisdiction OP— High 
Court, Madras— Civil. 

[I.Ii.B.,8Mad.,24 

B. 8. 

See Mandamus . 11 B. Ii. B., 250 

See Right op Suit — Acts done in bx- 
BBOiSB op Sovereign Powers. 

[I. Ii. B., 1 Calo., U 

b.17. 

See. Contract Act, s. 27. 

[14 B. Ii. B., 76 
See Guarantee . 5 B. Ii. B.^ 639 
See Landlord and Tenant— Buildings 
on Land, Right to remove— 

[I. Xi. B., 8 Calc., 582 
I. Xi. B., 5 Calc., 688 
See Landlord and Tenant— Contract 
OP Tenancy, Law governing — 

[I. Xi. B., 5 Calc., 688 

See Statute op Frauds. 

[5 B. Xi. B., 639, 643 

Construction of section,^ 

" Inheritance and Succession** — Per Pontipex, J.— 
The true construction of section 17 of 21 George 
HI, chapter 70, must confine the words ** their in- 
heritance and succession'^ to questions relating to 
inheritance and succession by the defendants. Sab- 
Bias V , Pbosonomoybs Dossee 

[I. Xi. B., 6 Calc., 794: 8 C. Xi. B., 76 

8 . 21 . 

See Privy Council, Practice op— Yalu- 
ATioN OP Appeal . 5 W. B., F. C., 34 
[1 Moore’s I. A., 368 

8.24. 

See Judicial Oppicers, Liability op— 

. [2 Moore’s 1. A., 293 

27 Qeo. IIX, c. 142, a. 10. 

See Jurisdiction op Criminal Court— 
Bubopsan British Subjects. 

[7 Bom., Cr„ 6 
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89 & 40 Geo. III., c. 70, s. & 

See Hioh Couet, Jceisbictiok oet— 
Hioh Couet, Maeeas— “Civil. 

[1. L. B., 8 BCad., 84 

49 Geo. III., c, 126. 

See Salaey, Assioembet op — 

[8 Moore’s I. A., 486 

68 Geo. in., c. 166, ss. 99 & 100. 

See JxTEiSEiCTiOE OP Civil Couet—Rb- 
VBEUB . • 1. li. B., 1 Mad., 89 

B.JL06. 

See JlTEISDlOTIOE OP Ceimieal Cotjet — 
Eueopbae Beitish Subjects. 

[7 Bom., Cr., 6 
See Magisteatb, Jceisdictioe op — 
Gbeeeal Jueisdictioe. 

[6 Bom., Cr., 14 

^ 8. lU. 

See Advocate Gbeeeal. 

[4 Moore’s I. A., 190 

66 Geo. III., 0 . 100. 

See Habeas Coepus. 

[6 B. Ii. B., 418, 667 

4 Geo. IV., 0 . 81. 

See Jueisdictioe op Ceimieal Couet — 
Eueopeae Beitish Subjects. 

[18 K L. B., 474 

6 Geo. IV., c. 16, 

See Eeolish Law. 

[2 Moore’s I. A., 268 

c. 86. 

See Salaet, Abbioembet of— 

[8 Moore’s I. A., 485 

- 9 Geo. IV., c. 88 (Fergiuson’s 

Act). 

See Laed Tbeubb ie Bombay. 

[4 Bom., O. C., 1 

c. 78, 8. 86. 

See Iesoivbet Act, 9 Geo. IV. 

[1 Moore’s L A., 87 

2&; 8 WilLIV., c. 84. 

See SUPBBME Couet, Madeas. 

[8 Moore’s I. A., 329 

o. 71. 

See Pebsoeiptioe— Kasbmbets — Light 
aed Aib ^ . 3 B. L. B., O. C., 18 

6 B. U B., 86 :S. G.on appeal, 12 B. L. B., 406 

16 B. Ii. B., 861 


orATUT13.~2 SC 8 WUL IV— «>S«SS«?. 

114. 

See EjxaxiiBB . Law— Baekeuptoy. 

[2 Moore’s I. A., 268 

8 & 4 Wm.IV.,o. 41 . 

See Appeal to Peivy Coueoil — Cases 
IE WHICH Appeal libs— Appbalabls 
Oedbbs . 6 Moore’s 1. A., 499 
See Peivy Council, Pbaoticb op— Spe* 
DIAL Leavb to Appeal. ^ 

[1. Ind. Jur., O. S., 117 : 8 Moore’s I. A., 270 

c. 42, 8. 28. 

,8ee Ietbebbt— Cases ukdee Act XXXII 
op 1839 . 6 Moore’s I. A., 232 

o. 86, 8. 48. 

See Cbssioe op Beitish Tbbeitoby in 
India . . L L. B., 1 Bom., 867 

[10 Bom., 87 

c. 128. 

See JuEiSDicTioN OP Ceiminal Couet— 
Eueopeae Beitish Subjects. 

[7 Bom., Cr., 6 

6 4; 6 WilL IV., c. 54. 

See Mabeiagb . • 2 Hyde, 66 

7 WiU. IV., & 1 Viet., c. 86, s. 2. 

See Offence committed on the High 
Seas . . 1 B. li. B., O. Cr., 1 

1 Viet, c. 26, 8. 9. 

See Will— Attestation. 

[18 B. B. B., 892 

2 & 8 Viet, c, 89. 

See Custody of Childbee. 

[1 Hyde, 99 

8 & 4 Viet., c. 66. 

See Ship, Rbgibtey of— 

[4 Moore’s I. A., 179 

c. 66, s. 6. 

See Jueisdictioe— Admiealty Jubis« 
diction • 6 Bom., O. C., 64 

6 & 6 Viet, c. 80, ss. 1 & 3. 

See Peiecipal and Agent— Authoeity 
OF Agents . 1 Ind. Jur., 0. 8., 17 
[1 W. B., P. C., 48: 9 Moore’a LA., 140 

100 . 

See CoPYBiGHT OF Oenambntal Design 

[8B.X..B^298 

6 & 7 Viet, o. 65. 

See COPYEIGHX OF OEN AMENT AL DESIGN. 

[8B.Xi.B.,^ 
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BTATUT£i.-*6 Se 7 Viet.— 
e. 94. 

See CoKSTJi.*8 Coubt at Zabzibab, Jiteis- 
PIOTIOB OB . 1. li* B.« 8 Bom., 58 

1 SdB Viet., 0 . 69. 

See Appeal to Pbitx Coitbcil— Casbb 
IB WHICH Appeal libs— Appealable 
Obobbs . 5 Moore’s L A., 499 

8 9 Viet, e. 109. 

See CONTEACT— Waobbino Conteacts. 

[4 Moore’a I. A., 839 

See Enolibh Law — Waobes. 

[4 Moore’s I. A., 889 

U 6e 12 Viet, c. 21. 

^00 Cases ithdeb Insoltehct. 

See Insolvent Act. 

12 & 18 Viet, c. 96. 

See JlTEISDIOTION op Cbiminal Coxtet — I 
Gbnbbal Jubisbiction. 

[8 Bom., Cr., 68 
I.Ii.R.,5Mad.,28 

See Oppbnob committed on the High 
Seas .8 Bom., Or., 68 

18 &i 14 Viet., c. 104. 

See CoPTEiGHT op Obnamental Design. 

[8 B. I.. B., 298 

14 & 15 Viet, c. 19, 8. 5. 

See Oppenoe committed on the High 
Seas . 1 B. L. B., O. Cr., 1 

— 16 & 17 Viet, 0. 95. 

See Tbebitobt, Tbanspee op— 

[2 Bom., 112 : 2nd Ed., 106 

17 Ac 18 Viet, e. 104, s. 248. 

See Mebohant Seamen’s Act. 

[1. Xi. B., 12 Calc., 488 

C.125. 

See Witness— Civil Cases— Swbabing 
OB 'Appibmation op Witnesses. 

[2 Mad., 246 

18 & 19 Viet, c. 104. 

See Hbbchant Shipping Act. 

[Bourke, O. C., 888 
1 Ind. Jur., N. 8., 95, 271 

— 20 & 21 Viet, c. 66, s. 67. 

See Mxlitaby Coubts op Bbquest. 

[:iMad.,448 

21 & 22 Viet., 0 . 70. 

See Copybight op Oenambntal Design. 

[8aL.B.,298 


STATUTE.— 21 & 22 continued. 

0.106. 

See Domioilb . I. Xi. B., 4 Cale., 106 

See JlTBISBlOTION— CAtrSBB OP JVBISBIC* 
tion — Cabbying on Dvsineess ou 
W oBKiNG POB Gain . 1 Hyde, 87 

See Jubisbiction op Criminal Coubt— 
Oppbncbs Committed only partly in 
one District —Theft. 

[1. Xi. B., 10 Bom., 186 

See Bight op Suit— Acts bone in bx- 
EBOiSB OP Sovereign Powers. 

[I. X-. B., 1 Calc., U 

See Tebbitoby, Transfer op — 

I Bom., 112 : 2nd Ed., 106 

0. 126. 

See Abbbst— Civil Abbest. 

[1 Hyde, 258 

— 23 & 24 Viet, c. 88. 

See Jubisbiction op Criminal Court — 
General Jubisbiction. 

[I. Xi. B., 5 Mad.. 28 
8 Bom., Cr.,»63 

See Offence committeb on the High 

Seas . . .8 Bom., Cr., 68 

24 Viet, c. 10. 

See Cases unbbe Jubisbiction— Ab- 
mibaltt Jubisbiction. 

24 & 25 Viet, 0. 67. 

See Appeal to Pbivy Council — Cases 
IN WHICH Ai'pbal lies— Substantial 
Question op Law. 

[I. L. B., 1 Calo., 481 

See Cession op British Territory in 
iNBiA . . I. Xi. B., 1 Bom., 887 

[10 Bom., 87 

See Divorce Act, s. 2. 

[I. Xj. B., 10 Bom., 422 

See Indian Councils Act. 

See Jurisdiction op Criminal Coubt — 
General Jurisdiction. 

[I. li. B., 8 Calc., 68 
1. Xi. B., 4 Calc., 172 
See Tebbitoby. Transfer op — 

[2 Bom., 112 : 2nd Ed., 106 

c. 78. 

See Copybight op Ornamental Design. 

£8 B. Xi. B., 298 

See Bulbs op High Court, Madras. 

[L Xi. B.,lMad.,24 

8.9. 

See Appeal to Pbivy Council— Cases 
IN WHICH Appeal libs— Substantial 
Question op Law. 

[1. Xi. B., 1 Calc., 481 
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SITATtm— M ft as Viot, 0 . lOi, a. O— 

See Caesioir of British Tbbritobt nr 
India . . L L. B., 1 Bom., 867 

" [10 Bom., 87 

See JiTEisDicTioN OF Civil Court — Po- 
litical Officers. 

[7 B. li. B., 452, note 
See Jurisdiction of Criminal Court — 
General Jurisdiction. 

ri. li. B., 3 Calc., 63 
L L. B., 4 Calc.. 172 

88. U & 13. 

See Jurisdiction op Criminal Court- 
General Jurisdiction. 

fl. Xf. B., 3 Calc., 63 
1. lu B.. 4 Calc., 172 

b.12. 

See Hioh Court, Jurisdiction op— Hioh 
Court, Calcutta— Civil. 

[24 W. B., 366 

8. 18. 

* See Letters Patent, High Court, N.-W* 
P.. cl. 27 . . .2 N. W., 117 

[S. C. Agra, P. B., Ed. 1874, 196 

8. 14. 

See Chief Justice, Power op— 

[I. I,. B., 8 Calc., 63 

B. 15. 

See Appeal to Privy Council— Cases 
in which Appeal lies — Appealable 

Orders . . 13 B. li. B., 103 

See Land Acquisition Act. 1870. 

[15B.Ii.B.,197 
See Review— Power to Review. 

[6 B. Ij. B., 333 ; 334, note 

See Cases under SUPEtflNTKNDBNOB OP 
High Court — Charter Act, s. 16. 

a. 18. 

See Divorce Act, s. 2. 

[I. Ii. B., 10 Bom., 422 

26 Viet, c. 24. 

See Jurisdiction — Admiralty Juris- 
diction . . . 6 B. Ii. B., 323 

28 & 29 Viet., c. 15, 88. 3 and 6. 

See Bivobob Act, s. 2. 

[I. Ii. B., 10 Bom., 422 

d0 6s31 Viot,o.ld,s. 99. 

See Small Cause Court, Mofusbil — 
Jurisdiction— Military Men. 

[2B.Ii.B..S.N.,3,7 


ST ATtmi— 30 & 31 Vict-H»aEi^i8«sA 

c. 124, 8. 11. 

See Offenob committed ok thr HlOl 
Seas . .7 Bom., Cr^ 81 

32 33 Viet, c. 7L 

See Insolvent Act, s, 40. 

[13 B. Ii. B.,Ap.,9 

89 & 40 Viet,, c. 46, 

See Consul’s Court at Zanzibar, 
Jurisdiction op— 

[L Ik B., 3 Bougu, 58 

• " 42 65 ^3 Viot, c. 33, 8. 144. 

See Army Discipline Act. 

[7 C. Ik B., 336 

48 & 44 Viot, c. 16, 8, 10. 

See Mebobant Seamen’s Act. 

[L Ii. B., 12 Cale., 4^ 

44 & 45 Viet, o. 58. 

See Small Cause Court, Mopussil-^ 
Jurisdiction— Army Act. 

[I.I..B.,13Calc.,148 
1. L. B., 10 Bom^ 218 

S^e Small Cause Court, Presidency 
Towns— Jurisdiction— Army Act. 

[I. Ii. B., is Calc., 37 

STATUTE, COE8TBUOTION OF— 

See Bombay Act III op 1866, s. 1, 

CL. 2 .4 Bom., Or., 9 

See Limitation— Statutes of Limita- 
tion —Q bneeally. 

[13 B. Ii. B., 177, 264 
I. Ii. B., 1 Bom., 19 
L Ik B., 3 Bom., 207 
I. Ii. B., 6 Bom., 26 

See Limitation Act, 1877, *8. 14. 

[L li. B., 8 All., 475 

See Madras Municipal Act, 1878, s. 192 
[I,Ii.B.,2Had.,362 
See Madras Regulation XXV op 1803. 

[14B.IkR.,B5 
See Madras Towns Improvement Aot^ 
1871, ss. 58-62. 

[1. Ii. B., 3 Had., U9 
See Minor— Cases under Minors Aot 
(Bombay) . 1. Ii. B., 4 Bom., 035 

See Pensions Act, 1871. 

[I. Ik B., 1 Bom., 5S^ 531 
I. Ik B., 2 346 

See Supreme Court, Bombay. 

[3 Moore> 1. A-, 468, 488 
See Transfer of Property Act, a. 3, 
[I. Ik Ba, 12 Calc., 583 
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STATUTE, COlSBTBtrCTlON 

^ Mode of coBstruottoa.— The 

meaning of an Act is to he gathered solely by refer- 
ence to the Act itself* Mubbooboodbk Dey o. 
Bamaohobh Mooxbbjeb . . 1 Hyde, 100 

2, — J>uf^ of Court . — 

Where the terms of an Act are clear and plain, it is 
the duty of the Court to give eftect to it as it stands. 
GUAEBBUIiLAH SlBKAE t). MOHDK LaLL SHAHA 

[I. KB..? Oalo., 127 : 8 O. L. R., 409 

0, Preamble, — A rule 

of constmction is that the enacting words of a 
statute may be carried beyond the preamble, if words 
be found , in the former strong enough for the pur- 
pose. Chinna Aiyak o. Mahomed Fakeudin 
8 Mad., 322 

4. — — Pre-exisUng state 

of law, — The pre-existing state of the law, as recog- 
nised by the tribunals, is one of the chief means of 
intorpreting laws of procedure. Pbabhakaebhat 
V, VlBHWAMBHAE , • I. Ii. B., 8 BOlU., 313 

Peasons for en- 
acting law,'--MoU9ee of partiee.^lt the words of a 
law are clear and positive, they cannot be controlled 
by any consideration of the motives of the party to 
whom it is to be applied, nor limited by what the 
Judges who apply it may suppose to have been the 
reasons for enacting it. Jodookath Bose v, 8hi 7MS- 
ooKEissA BsaoM. BtrzLooE Bohbem V. Shoms- 
00 ]«ll!riSBA BEGtUM 

[8 W. B., B. 0., 3 : U Moore’s I. A., 561 

Intention of Legis- 
latwre in framing Act, — It is not for a Civil Court to 
speculate upon what was in the mind of the Legis- 
lature in passing a law, but the Court must be bound 
by the words of the law judicially construed. Mo- 
BESH Chdkdbe Boss v, Madhub Chujsdee Siedae 

[13 W. B., 86 

7. ■ . ' — ** Objects and rea- 

sons** of Act, — Forms in which Bill came before Coun- 
cil, — For the purpose of ascertaining the intention of 
the Legislature in passing an Act, where that inten- 
tion, so far as can be gathered from the Act itself, 
appears doubtful, the “ objects and reasons ** may be 
referred to. It is not, however, permissible to refer, 
for tills purpose, to the various forms in which the 
BiU was brought before the Legislature. Moosa v, 
Bssa, • • • .LB. B,, 8 Bom,, 241 

Q, - - Stamp duty, Charge 

of, — If the express words of an Act do not warrant 
or necessitate a demand of duty or charge, it is not 
competent to a Court of law to extend such enact- 
ment or to gpve to the words a meaning beyond their 
strict literal sig^dcation, so as to include any 
case which may reasonably come within the spirit 
of the enactment. Is THB mattbe OJf the Poet 
Land Com1?aky • , 16 W. B., 208 

Special and general 

Inconvenience poinM put of intro- 


STATUTE, COMSTBUOTBJir aE.*-^Mo<l6 
of oonstruotion— coa^iatisd. 
ducing into Acts relating and intituled as relating, to 
special jurisdiction only provisions alEecting civil 
procedure generally. Jutoow Muui c, Chhagan 
Baiohand . • . I. Ii. B., 5 Bom., 306 

10. Seirospective 

effect of Act , — Statutes are pritnd facie deemed to 
be prospective only, “ Nova constitutio futuris for- 
mam imponere Met, non prateritis,** Moon v. 
Burden, 2 Exch,, 22, approved of. Doolttbdabs Pet- 

TAMBEEDASS V, KaMLOLL ThACKOOESEYDASS 

[6 Moore’s I, A., 109 

Chuttbedhaebb Missee V, Nuesin&h Dutt 
S ooEooL . . . .3 Agra, 371 

[S. O. Agra, E. R, Ed. 1874, 168 

11. Betrospective 

effect Of Acts, Principle as to, — Mad, Act FIJI 
of 1865 , — In a suit for rent for 18()5, 1866, it was 
objected that i>ottahs and muchalkas were not ex- 
changed as required by Act VI 11 of 1866, which 
came into force on ist January 1866. Meld (revers- 
ing the decision of the Civil Judge) that Act VIII 
pf 1865 was inapplicable to the case. The general 
principle is that rights already acquired shall not be 
affect^ by the retro-action of a new law. liules as 
to procedure are not exceptions, but the question 
here was not one of processual but of material law. 
Moeeis V, Sambamdbthi Bayae . 6 MadL, 122 

12. Penal provision 

in statute, — Jtetrospeciive lletrospective 

effect is not to be given to the penal provision of 
section 2, Bengal Act VI of 1862. NobokaKth Dey 
V, Boeadaeaetbl Koy . . .1 W. B,, 100 

Penal statute,-- 

Excise Act, — Beng, Act VII of 1878, — Penal sta- 
tutes must be construed strictly, — i,e, nothing is to 
be regarded as within the meaning of the statute 
which is not within the letter and clearly and in- 
telligibly described in the very words of the statute 
itself. Bmpebbs v. Kola Lalano 

[L L. B.., 8 Calc., 214 : 10 C. R B., 166 

14, Penal statute , — 

Act XXXI of 1860 . — ^A penal statute should, wheu 
its meaning is doubtful, be construed in the man- 
ner most favourable to the Liberties of the subject, 
and this is more especially so when the penal enact- 
ment is of an exceptional cliaracter. Keo. v, Bhista 
BIN Madanna . • 1. L. B,, 1 Bom., 308 

16. Mepeal by impli* 

cation. — Repugnancy . — Statutes are not to be held 
to be repealed by implication, unless the repugnancy 
between the new provision and a former statute be 
plain and unavoidable. Sitapathi Nayudu v, 
Queen • . . , 1. Ii. B., 6 MacL, 32 

16. Implied repeal, 

--Civil Procedure Code, 1859, s. 187, — Act IX of 
1850, s. 101. — A special enactment is not impliedly 
repealed by a subsequent general enactment, if the 
two enactments are not so repugnant as to be 
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BTAn^mra, oomTuvanois oi>.^Mod6 
of ooxi 8 truetlo]i--<rofi^tfttf 0 <{. 
incapable of standing together. Act IX of 1850» sec- 
tion 101, was not repealed by section 187 of Act VIII 
of 1859. Sabapati- Mubaliyab v, Nabatabstahi 
MubaiiIyab • . • • 1 Kad,, 115 

17. Offset of repeal, 

^I^etroepective effect, — Deccan AgrioulturiM Se- 
lief Act t»1879, — General Clauses Consolidation Act, 
J868, s, 6, — ^The general rule is that a repealed sta- 
tute cannot bo acted on after it is repealed; but, as 
provided in section 6 of tlie General Clauses Act, 
1868, all matters that have taken place under it 
before its repeal remain valid. But a new order of 
a Court, not ancillary or provisional, but directing a 
further substantive step in the execution of a decree, 
is a new proceeding which should be governed by the 
law in force when the order is made, and not by the 
law which it repeals. An Act passed to promote 
some public important object, such as the protection 
of the property of the Deccan agriculturists, may be 
given on that account a retro-active operation, if 
necessary, as the rule against such operation rests 
itself on such a general public interest, which may, 
under the circumstances, be deemed of less impoit- 
ance than the one embodied in the Act. Shivbak 
Udabam V, Kokdajz Muetaji 

[L Ii. B,, 8 Bom., 340 

18, - Law governing suit 

when law is changed pending suit, — ^The law as it 
exists when a suit is commenced must decide the i 
rights of the parties toj the suit, unless the Legisla- 
ture has expressed a clear intention to vary the 
relative rights of the parties to each other in the 
new law. Kale followed in the interpretation of Act 
X of 1859. BuNOSHEEDHirB Doss V. Mahomed 
Khuleel , , , . .1 Hay, 368 

10. ' — Alteration of 

law while suit is pending, — Act XIX of 1857 y s, 219, 
— JRepealy Effect of, — Where the law is altered 
while a suit is pending, the law as it existed when 
the action was commenced must decide the rights of 
the parties, unless the Legislature, by the language 
used, shows a clear intention to vary the mutual re- 
lations of such parties. Gitjbbat Tbadino Com- 
pany t>. Tbikamji Vbuz . 3 Bom,, O. C,, 45 

20. - — Eepealy Effect of 

on right of action, — A right of action is not taken 
away by a change in the law, unless by express en- 
actment ; but in the case of mere procedure, unless 
something is said to the contiBry, the new law, where 
its language is general in its terms, applies without 
reference to the former law or procedure. Fbamjz 
Boman^x V, Hobmasjz Babjobjz 

[3 Bom., O. C., 49 

21, Eight of suit , — 
Act XVJ of 1842,-^Act V7IX of 1868, s, l,^Aot 
XIV of 1870, s, I.~On the 27th of June 1866, it 
was agreed by and between B,, a zemindar, and D,, 
a ryot, that the latter should pay K20 annually as 
the rent of his holding, and that for the future no 
further sum in excess should be demanded or suit 
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brought for enhancement of rent. At the date of 
the agreement Act XVI of 1842 was in force. 
settlement of the district, where the land, ui resj^ct 
of which the agreement was made, was situatie, ex- 
pired on the first of July 1870, before when ActXVX 
of 1842 was repealed by Act VIII of 1868, whieli 
Act was repealed by Act XIV of 1870, both Acts 
saving any right or title which had already accrued. 
Meld that no right of action to avoid or right to 
repudiate the engagement of the 27th of June 1866^ 
accrued to the zemindar before the passing of those 
Acts. Dbojebt o. BHvawAKT , 6 IT, W., 378 

2SL - — Statutes mahiug 

eontraots void and those prohibiting actions on 
them, — The distinction between enactments whi^ 
declare contracts absolutely void and those whi^ 
simply provide that no action shall be brought upon 
such contracts pointed out. Vibsappa «. Bama- 
3oai 2 Mad., 341 

23. Statute imposing 

duty, — Action for failure to perform lY.— Where a 
statute imposes a duty, it, without express w'ords, 
gives an action for the failing to perform that duty, 
and for wrongfully performing it. PoENVaAMY Tb- 
TAB V , CozxBOTOB OP Maduba . . 3 Mad., 35 

24. — — - - Idmitation Act, 

XIV of 1859, ss, 20, 21 . — In interpreting statutes, 
the words “ must and ** shall ’* may, in some cases, 
be substituted for the word ** may,” but only for the 
purpose of giving effect to the intention of the Le- 
gislature. In the absence of proof of such intention, 
the word "may” should be taken as used in its 
natural, i e,, in a permissive, and not in an obliga- 
tory, sense. Dbz.hz and London Bane v, Ob- 

CHABD 

[1. Ii. B., 3 Calo„ 47 : li. B„ 4 1. A., 127 

26. Mindu Wills Act. 

— In construing an Act of the Government of India, 
passed in the form peculiar to the Hindu Wills Act, 
the sound rule of consti'uotion is to give their full 
and natural meaning to the pmvisos, and only to 
give effect to the enactments contained in the applied 
sections and chapters so far as the latter do not con- 
travene the full and natural meaning of the provisos. 
Alanoamonjobz Dabeb V . SoNAMONZ Dabbb 

[1. L. B., 8 Gale., 687: 10 C. Ii. B., 459 

20 . Land Acptisiiion 

Acts. — Acts relating to the acquisition of lands for 
public purposes must be construed strictly in favour 
of the subject. Sobabjz Kassabtanjz Ditkd^ v. 
Justices op thb Pbaoe pob thb City op Bombat 

[12BomHft60 

27. ' ' — Statute if Limi* 

tations, 21 Jac. c, 16. — Where words have been 
long used in a technical sense, and have been judi- 
cially construed to have a certain meaning, and have 
been adopted by the Legislature as having a certain 
meaning prior to a particular statute in which they 
are used, the rule of eonstruction of statutes requires 
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that the words used in snch statute should be con- 
strued according to the sense in which they liave been 
so previously used, although that sense may vary 
from the strict literal meaning of the words. The 
words in the Statute of Limitations, 21 Jac. 1., Cap. 
16, section 7, ** beyond the seas,’* are synonymous in 
le^ import with the words ** out of the realm ’* or 
*‘ottt of the land” or “out of the territories,” and 
are not to be construed literally. Bttoemabote o. 
LiriLOOBHOY MOTTXOHVirP 

[6 Moore’s I. A., 234 

Rent 

Act, X of 1859, f. 77. — Meaning of ** determined .** — 
The word “ determined ” meant ** legally decided by a 
Court of competent jurisdiction.” Ghalib Ali v. 
KhujiiOO 

[8 N. W., 61 : Agra, F. B.. Ed. 1874, 248 

29, Road Cess Act, 

Reng. Aei X of 1871. — Interpretation clauset Con^ 
etruetion of , a suit on a bond by which certain 
land, admittedly lakhiraj, was mortgaged, the pur- 
chaser of a portion of the mortgaged*property at an 
auction sale for arrears of road cess due under Ben- 
gal Act X of 1871 was added as a defendant, and the 
lower Courts holding that the effect of such a sale 
was to pass the property to the defendants free of 
encumbrances, made a decree excluding that portion 
from liability in respect of the mortgage-bond. 
Sold, on the construction of Bengal Act X of 1871, 
that the sale had no such effect, and that the whole 
of the property was liable to be sold in satisfaction 
of the plaintiffs’ claim. Although the effect of an 
interpretation clause is to give the meaning assigned 
by it to the word interpreted in all places in the Act 
in which that word occurs, it is not the effect of an 
interpretation clause that the thing defined has an- 
nexed to it every incident which may seem to be 
attached to it by any other Act of the Legislature. 
It does not follow, therefore, that because lakhiraj 
property is defined in the Road Cess Act, 1871, to be 
a tenure, all the interests and consequences attached 
by other Acts to tenures generally, or to particular 
classes of tenures, become annexed, to lakliiraj pro- 
perty. Uhaohubn Bag v. Ajadannissa Bibeb 

[I. Ii. B., 12 Calc., 480 

30, — — Tax illegallff 

UoUd , — statute not only enacts its substantive 
provisions, bu^ as a necessary result of legal logic, it 
also enacts as a le^l proposition everything essential 
to the existence of the specific enactments. Where 
the Legislature has Imposed certain duties both upon 
the tax-psyer and upon the Municipal Commissioners, 
and those duties, as to the tax-payer, enforceable by 
penalties, are to be performed at a particular time,-— 
Meld that there was implied a “ latent proposition 
of law,” which is as clear and binding as if it had 
been ^pUcitly declared. That proposition is that 
ttoe shall be a legally-sanctioned tax at the period 
at which the duties are to be performed. liEUAN e. 
JOUCOPABATA . 1 14. B., 1 Iffad., 158 


BTATtTTE, CONSTBITCTION OF^-^Modf 
of construction— ooaffaaed. 

3L — — • AeU impoeing 

iaxet. — Amhiguitg in Acte. — In order to impose a tax, 
due, rate, or toll upon a subject, the framers of the 
Act or bye-law under which such tax, Ac., is imposed 
must use clear and unambiguous words to effect their 
purpose. When the words used are ambiguous, the 
intendment of the Courts will be in favour of the 
subject upon whom the tax is sought to be imposed. 
Thus where the fmmers of the Surat bye-law im- 
posed a tax of R1 per Surat mfin upon “ copper ” 
imported into Surat for consumption, it was held 
that copper wrought up into pots did not fall within 
the words of the bye daw. Semble, — That when a 
tax is imposed upon goods imported into a town for 
consumption, and such goods, after having been sub- 
jected to the tax ujibn being imported into the town, 
are afterwards taken out for sale into the neighbour- 
ing villages and brought back unsold, such goods are 
not liable to be subjected to tax a second time. 
Dttllabh Shiylal V. Hope . 8 Bom., A C., 218 

STATUTE, PBOMULGATION OP— 

See Onus Pbobandi— Mortgage. 

[B.I*.B.,Sup. Vol„416 

STATUTE, BEPEAL OP- 
Eflfect of- 

See Cases itkdbb Appeal— Right op 
Appeal, Efpbct op Repeal on— 

See Cases undeb Execution op Bb- 
OEBE — Effect op Repeal of Act 
PENDING Suit, 

See Limitation— Statutes ob Limita- 
tion — Limitation Act, 1871. 

[I. Is. B., 1 Bom., 287 
See Magistrate, Jurisdiction of— Spe- 
cial Acts— Madras Act III of 1865. 

[I. Xi. B., 1 Mad., 228 

See Offence committed before Penal 
Code came into operation. 

[I. I.. B., 1 AIL, 699 
I. Xi. B., 2 Calc., 226 

STATUTE OP DISTBIBUTIOBT. 

See Pabsis . . 1. L. B., 2 Bom., 75 

STATUTE OP PBAUDS (29 Car. IL, 
0 . 8 ). 

See Evidence— Parol Evidence— Vary- 
ing or Contradicting Written In- 
STBUMBNTS . . 9 B. 1j. B., I 

SufBloienoy of signature under— 

See Contract— Alteration of Con- 
tracts— Alteration BY Party, 

[8B.L.B.,S06 

L - Application of to RartU 

—The Statute of Frauds (29 Charles II., Cap. 8) 
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O. B)^^ontinu0d4 

except BO far as it has been repealed, applies to 
Farsis in India. Bai Manscebai v. Bai Mbbbai 
[ 1. U a, 6 Bom., 968 

2. ' — — Application of . — Mahomed- 

»»s.— The Statute of Frauds is to some extent in 
force iu the Island of Bombay. The 4th section 
is not applicable to Maliomedans. Mabieji Mb- 
HBBTABJX O. BaHIMTULLA AlUBHAI 

[1 Bom., Ap., 1 

3^ — Application of io the Sigh 

Court y Original Civil Side, — Queers,^ Does the Sta- 
tute of Frauds form any part of the procedure of the 
High Court in its original jurisdiction ? Ram Saoub 

Dbtt ». NonoooPAUL " 

[Bourke, O. C., 887 

4^ 8. 4 . — Application of — Bu- 

rupean defendant, — The 4th section of the Statute of 
Frauds applies to cases in the mofussil in which the 
defendant alone is a British-born subject. M uttiya 
PiLLAi V, Western . . .1 Mad., 27 

6. 21 Geo, Ill.y c, 70y 

s. 17, — Hindu defendant , — The 4th section of the 
Statute of Fnruds does not apply to suits in which 
the defendant is a Hindu. Nkkbam Jemadar v, 

ISWABIPBASAD PaOHUBI 

[5 B. Ii. B., 648; 14 W. B., 806 

6. Hindu and Mahomedan 

defendants,-— Vfh&xQ a contract is proved to have 
been entered into, but no memorandum thereof iu 
writing has been signed by the parties, a Hindu 
defendant is not entitled to plead the Statute of 
Frauds, that statute not being applicable to Hindu 
(or aemhley — Mahomedan) defendants. Bobbodaidb 
V. Chainsook Buxybam 

[1 Ind. Jur., O. S., 70 : 1 Hyde, 61 

7. 21 Geo, III,, c, 70, 

e. 17, — Contract of guarantee, — A contract of gua- 
rantee is a “ matter of contract and dealing” within 
the terms of section 4 of 21 George HI,, cap. 7U, and 
therefore such a contract made by a Hindu is not 
affected by section 4 of the Statue of Frauds, Ja- 
GADAMBA DaSI V, GbOB 6 B. Ii. B., 689 

STATT^TOKY POWERS. 

See Cases under Injunction— Special 
Oases - Public Opfiobbs with Statu- 
tory Powers. 

See Railway Company. 

[lOB.li.B.,241 

See Zemindar, Duty of— 

[14 B. Ii. B., 209 

STAY OF PBOCBEDINOS. 

respect of same 

matter in difflsrent Courts,— Civil Procedure Code, 
tS77t s, 20,— A., who was employed hy J5. ^ Co, 
as their agent at Calicut, instituted a suit for the 
balance of an account against his princlpeds in the 


STAY OF 

Court of the Subordinate Judge there in July 1878. 
In December of the same year, S, 4* Oe, isetittitedi 
the present suit against A., for an account, and 
for damages caused by his alleged negligence* 
Held that as in both suits practically me same 
issues were triable, A. was entitled, as having been 
first to institute his suit, to proceed in the Court 
in w^hich he had chosen to bring his suit and to 
have the other suit stayed, but without prejudice to 
the right of the plaintiffs in the latter suit to 
institute a cross claim in the Calicut Court. Meoy* 
JBB Khbtsbb 0. Kabowjbe Devaohund 

[4 C.X..B.,282 

STBAM-TUOS. 

1 , Begulation as to tugs,— JKiuer 

navigation, — Towing, — ^A party having two tugs, 
A. and B., undertakes to supply tugs to two vessds, 

P. and Q,, in the order of their engagements as soon 
as the tugs are free. A, is first free, and tows P., 
which has the prior claim, to Diamond Harbour, 
where she becomes disabled. B, subsequently tows 

Q. , and finding A. disabled at Diamond Harbour, 

leaves Q and tows P. out to sea, returning snbse- 
quently for Q. Held that B. was not justified in 
leaving Q., but that she ought to have towed her out 
to sea without interruption. Nowbjbb Nusswb- 
WANJEB V, JoHANNBs . .1 Blydo, 298 

2. — — GoTernment pilots.— Oder to 

Government pilots prohibiting their engaging tugs 
at exorbitant charge, — The Government may prohi- 
bit its pilots from allowing any vessels under their 
pilotage charge to be taken iu tow of a steamer 
the owners of which will only render their services 
on exorbitant terms. Rogers v, Rajbndro Duty 

[2 W. B., B, C., 61 : 8 Moore’s I. A., 108 

STOIiBN FBOPBBTY. 

Col. 

1. Oppbncbs eblating to— . . 6880 

2. Disposal op by the Court * . 5884 


1. OFFENCES RELATING TO— 

1, Concealment of stolen pro- 

perty. — Penal Code, ss, dll, 414. — Held that the 
prisoner, who, having received stolen property, con- 
cealed it in his house, could not be charg^ and con- 
victed for two offences, — viz., of having dishonestly 
received stolen property under section 411, Pentd 
Code, and of assisting in the concealment of stolen 
property under section 414, which applies to persoini 
whose dealing with the stolen pro^rty is not of 
such a kind as to make them guilty of dishonestly 
receiving or retaining it. Goternmekt v, HoiimA 

[1 AffrayOv.S 

2. Assisting in eonoe^Ung or 

disposing of,— Guilty knowledge ,— persons 
are charged with assisting in conceaUng or dispos- 
ing of property which they know or have reason to 
believe to be stolen, the nature of the prop^, 
well as the circumstances under which it was \ 
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1. OFFENCES EELATING TO^eontiuued. 

Aftslstiiig in ooneealing or diaposing of 

•^continued, I 

made away with, must be taV^n into consideration. 
Ebo. 9. Habisbankab Fasibbhat 

[2 Bom.» 136 : 2nd Ed., ISO 

g, ___ Voluntarily assisting in the 
disposal of stolen property.— « 

**Suap»ct** — Penal Code^ e. 414. — The word “be- 
lieve* in section 414 of the Penal Code is much 
stronger than the word “suspect** and involves the 
necessity of showing that the circumstances were 
such that a reasonable man must have felt convinced 
in his mind that the property, with which he was 
dealing, was stolen property. It is not sufficient in 
such a case to show that the accused person was 
careless, or that he had reason to suspect that the 
property was stolen, or that he did not make suffi- 
cient inquiry to ascertain whether it had been hon- 
estly acquired. Empbbss v. Eakoo Timaji 

[1. Xi. 6 Bom., 402 

Penal Code, ee. | 

19$ and 414. — Intention to get innocent person pun^ 
ished.^ Separate offences. Conviction of . — Where 
the petitioner was convicted of having voluntarily as- 
aist^ in concealing stolen railway pins in a certain 
person*a house and held, with a view to having such 
innocent person punished as an offender, — Meld that 
the Magistrate was right in convicting and punish- 
ing the j^titioner for the two separate offences of 
fabricating false evidence for use in a stage of a 
judicial proceeding under section 193 of the Penal 
Code, and of voluntarily assisting in concealing 
stolen property under section 414, I'enal Code. £m- 
PBB8B V Eambshab Eai • 1..L. B., 1 AU., 379 

5 . Honey obtained on forged 

money orders.— Code, s. 410.— Money ob- 
tained upon forged money orders is not “stolen 
property** within the definition thereof given in the 
Penal Code, section 410. Qxtebn v. Mon Mohun 
Eoy . . . . 24 W. B., Cr., 33 

0 ^ Beeeiving stolen property.— 

Proof of guilty knowledge. — In a case in which the 
accused is charged with receiving stolen property, it 
must be clearly proved that he retained the property 
with guilty knowledge. Qubbn ». Yab Ali. In 
TUB MATTBB OB THB PBTITION OB YAB AIiI 

[13 W. B., Cr., 70 

7. — — Penal Code, ss. 

411 and 409. — Criminal breach of trust. — A prisoner 
cannot be convicted, tmder section 411 of the Penal 
Code, for dishonestly receiving or retaining stolen pro- 
perty, in respect of property which he himself has 
been convict^, under section 409, Penal Code, of 
having obtained possession by committing criminal 
breach of trust. Q(7BBN v. Shunkub 

[2H.W.,312 

Property stolen at 

daooity.-^Penal Code, s. 412. — Proof of commission 
In order to sustain a conviction, under 


STOLEN BBOPEBmr--oosffafMi. 

1. OFFENCES EELATING TO-^continued. 

Beoeiving stolen property 

section 412 of the Penal Code, of receiving property 
stolen at a daooity, it is necessary to prove that the 
prisoner knew, or had reason to believe, that daooity 
had been committed, or that the persons from whom 
he acquired the property were dacoits. Qitbbk o. 
JoaBSHUB Baodeb • . 7 W. B., Cr., 109 

Qtjebn V. Bishoo Manjeb . 9 W. B., Cr., 16 

0, JEvidence of dis- 

honest receipt of property. — Where stolen property 
is found with ft person who admits having received 
it, it may be fairly presumed that the receipt was a 
dishonest one, unless the receiver*8 conduct is satis- 
factorily expl^uod. In the mattbb ob the peti- 
tion OB Eamjoy Kvbmoeab . 26 W. B., Cr., 10 

10. ■— — Penal Code, s, 

411. — Animal ''nullius proprietas.**-^Bull set at 
large in accordance with Mindu religious usage . — 
Appropriation of bulL—^K person was convicted and 
sentenced under section 411 of the Penal Code for 
dishonestly receiving a bull, knowing the same to 
have been criminally misappropriated. It was found 
that, at the time of the alleged misappropriation, 
the bull had been set at large by some Hindu, in ac- 
cordance with Hindu religious usage, at the time of 
performing funeral ceremonies. Meld that the bull 
was not, at the time of the alleged misappropriation, 
“property** within the meaning of the Penal Code, 
inasmuch as not only was it not the subject of 
ownership by any person, but the original owner had 
surrendered all bis rights as its proprietor ; that it 
was therefore “ nulUus proprietas,** and incapable of 
larceny being committed in respect of it ; and that 
the conviction must be set aside. Quebn-Empbess 
V. Bandhu , . I. L. B., 8 AIL, 61 

11. Penal Code, ss. 

S3, 411. — Discharge of child-thief. — Doli incapax, 
— Proof of theft, — Conviction of receiver. — The 
fact that a child has been tried for theft and dis- 
charged under section 215 of the Code of Criminal 
Procedure, 1872, on the ground of want of under- 
standing within the meaning of section 83 of the 
Penal Code, is no bar to the conviction of a person 
charged under section 411 of the Penal Code with 
receiving the proper^ alleged to have been stolen. 
Queen v. BsaABATi Kbishna Sabanu 

[I. L. B., 6 Mad., 373 

12. ■ ' - — « Possession of stolen pro- 

perty. — Evidence of theft. — Possession of property 
which has been stolen from the owner is generally at 
best only evidence of theft when the date of the 
theft is so recent as to make it reasonable to pre- 
sume, in the absence of explanation, that the person 
in whose possession the property is found must have 
obtained the possession by stealing. Queen o. 
Fobombshub Ahbbb • , 23 W. B., Cr., 16 

13. — Ouilty knowledge. 

Inference of . — Where property sufficiently identified 
to be the property of one person is found to be ill 
the possession of another person without leave or 
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PosaesBiou of stolen ]^roperty— continued, 

license or any legal permission of the owner, it is for 
the party in whose possession the property is found 
duly to account for its possession, and unless he can 
do so a jury may fairly infer, in such circumstances, 
that it was with a guilty knowfedge that the prisoner 
took tlmt which he knew to be not hie own. QuEBif 
V, iSHUEBUPPOODDEBN . 13 W. B.« Cr^ 26 

14 , Presumption,’^ 

Penal Code^ a, 4X1, — Eeeeiver of stolen property, 
— Presumption at to postetsion of property after 
theft.--- k common brass drinking-cup was stolen in 
October 1883, and was discovered in the possession 
of the accused in September 1884. — Held, in a case in 
which the accused w'as tried for receiving stolen pro- 
perty, that his possession of the stolen properly, 
coupled with the fact that he had failed to give an 
account as to how he became possessed of the pro- 
perty, would, under ordinary circumstances, raise a 
probable presumption of his guilt, but where, as in 
this case, such possession was not a recent possession, 
but one eleven months subsequent to the act of 
theft, the presumption against him was so slight 
that, taken by itself, he ought not to be called upon 
to explain how his possession was acquired. The 
question of what is or is not a recent possession of 
stolen property is to be considered with reference to 
the nature of the article stolen. Max v. Adam, 3 C, 
& JP., 600; Rex v. Cooper, 8 C, ^ P., 318 ; Rex v. 
Partridge, 7 C, 551, followed. Ina Sheikh 
V. Quebn-Empbess • 1. L. B,, 11 Calc., 161 

15, — Penal Code, s, 

411. — India-ruhher, Possession of. — Smuggling , — 
Where a person was charged under section 411 of 
the Penal Code with having received stolen property 
(rubber, the produce of the Government forests at 
Cachar), and it was not proved that the rubber came 
from Ute Government forest, or that it was stolen 
property, it was held that the conviction under sec- 
tion 411 was bad, and that he could not be convicted 
of smuggling — smuggling india-rubber not being 
an offence under the Penid Code. Queen v. Bajo 
Hxjbi . . . . 19 W. B., Or., 87 

Queen v, Dabsobut Dabs 18 W. B., Or., 63 

And see Queen o. Goubbb Chubn Doss 

[19 W. B., Cr., 38 note 

10 , Presumption. — 

JHshonest receipt of stolen property,— Daooity , — 
Jhry.— In considering whether the possession of 
stolen goods raises a presumption of dishonest receipt 
of stolen property, the attention of the jury should 
be drawn to the necessity of satisfying themselves 
that the possession is clearly traced to the accused. 
The fact of stolen property being found concealed in 
a man’s house would be sufficient to raise a presump- 
tion that he knew the property to be stolen property, 
but it would not be sufficient to show that it had 
been acquired by dacoity. Empbebs v, Malhabi 

[I. Ii. B., 6 Bom., 731 
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1. OPPENCES RELATING TO-oontimed. 

FoBseBBion of stolen propert 3 r-~-eo»^iiiiie<f. 

17 , Penal Code, se» 

411, 414.— Concealment of stolen property, — Mus* 
band and wife.— The only evidence of the receipt of 
stolen property by a wife was the fact that the pro- 
perty was found in the house where she lived with 
her husband. Held that that constituted the pos- 
session of the husband rather than that of the wife« 
Queen v. Desilya . . . 5 N. W., 120 

13 , Betaining stolen property. — 

Penal Code, s. 411, — Knowledge. — The offence of 
dishonest retention of stolen property, under section 
411 of the Penal Code, may be complete without any 
guilty knowledge at the time of the receipt. Anont- 
HOUS .... 4 BUd., Ap., 42 

19 , Mvidence of 

guilty knowledge. — Evidence of guilty knowledge is 
necessary to a conviction on a charge of dishonestly 
retaining stolen property. Queen v. Doyal Shily- 

DAB 6 W. B., Or., 87 

20. ; Penal Code, s, 

411. — Proof that the property is stolen property 
necessary, — Guilty knowledge of retainer. — Where 
a person is accus^ of an offence under section 411 
of the Penal Code, he cannot, where the circum- 
stances do not raise the presumption that he received 
the property knowing it to ho stolen, be convicted of 
that offence merely because he is in possession of 
the property and does not account for his possession. 
The prosecution must prove both that the property 
was stolen and that the accused received it dis- 
honestly. Queen- Ehpbess v. Bubke 

[I.Ii.B.,6AlL.,224 

2. DISPOSAL OF BY THE COURT. 

2L Bight to stolen property.-— 

Property in cash or notes. — The property in stolen 
cash, and bills or notes payable to bearer which circu- 
late as cash, is inseparable from possession ordinarily. 
The property in stolen goods remains in the pqrson 
from whom they are stolen. Anonymous Case 

[lN.W.,Bd.l873,298 

22. ' Currency note,— 

Right to, as between Government and the person f rone 
whom it has been stolen, where thirf has cashed ii 
at treasury. — A R50 curreucy note was changed l;^ 
one M. at the Government Treasury on the Shevaroy 
Hills. Af. was subsequently convicted l^y the Ses- 
sions Court of Salem of having stolen the note from 
one S, The note was produced in evidence at 
trial, and the .Court directed it to be mven np to 6., 
from whom it had been stolen. Held that the Ses- 
sions Court was wrong. A note of thb kind being 
in legal view money, the property in it passes by 
mere delivery, and nothing short of fraud in taking 
an instrument payable to bearer will engraft an ex- 
ception upon the rule. Queen v. Muppek. In thb 
MATTEB OF THB PETITION OF COliXinOTOB OF SAhEM 

[7 scad.. 233 
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SVOIiEN BBOPlBlR^-^oonHnued, 

2. DISPOSAL OF BY THE COVRT-^oniinued. 

23 . Order of Court a.8 to pro 

peTtiy*^Mesioration of property bp Criminal Court, 
•-^Memedp bv suit in Civil Court, personal pro- 
perty, of which a complainant has been forcibly or 
illegally deprived, comes into the Magistrate’s hands, 
be may order its restoration to its owner, otherwise 
the complainant must seek to recover it or its value 
through the Civil Court. Kamjebbun Doobet v. 
LtroHMOKEE Dabea • . W. B., 1864, Cr., 5 

24. - Criminal Proce- 

dure Code, 1861, 1869, s, 132A. — Under section 
Id2A, Criminal Procedure Code (VIII of 1869), no 
order can be passed with reference to the disposal of 
any property in a Criminal Court, unless that pro- 
perty is produced before the Court : such order must 
M made at the time of passing judgment. In the 
KATTEB OF THE PETITION OF BASH MoHTTN GO- 

SHAMY. Bash Mohtjn Goshamt v. Kali Nath 

Baha 19W. E.,3 

25. Disposal of bp 

Magistrate where no order had been made bp lower 
Court, — Criminal Procedure Code, 1869, ss. 132A, 
132B, — The Assistant Magistrate, on la review of the 
proceedings of the Subordinate Magistrate, passed 
orders directing that certain produce should be deli- 
vered over to the parties whom he considered entitled 
thereto. The Subordinate Magistrate had passed no 
orders under section 132A of the Criminal Proce- 
dure Code. Seld that the orders of the Assistant 
Ma^strate were made without any jurisdiction. 
Anonymous . . . .5 Mad., Ap., 22 

20. — Disposal of, 

where prisoner acquitted, — Where a person was ac- 
cused of dishoiiestly receiving stolen property, know- 
ing it to be stolen, and was discharged by the Magis- 
trate on the ground that there was no evidence that 
the property was stolen, — Meld that the Magistrate 
was competent, believing that the property was 
stolen, to make an order under section 418 of Act X 
of 1872 regarding its disposal. Empbbss v, Nilam- 
bhabBabu • . . I.Ii.B.,2 All.,276 

27, ' Disposal of by 

Criminal Court, — Criminal Procedure Code, 1S72, 
eh, XXXtS8,dW,416,4l7, --Restoration of propertp 
made over bg the police, — A, was charged before the 
pdice with theft of certain property. The police 
consider^ that no theft had been committed, and re- 
ported the matter to a second class Magistrate, who, 
agreeing With the police, ordered the property to be 
restored ta A. On application by the complainant, 
the District Magistrate found that A, had removed, 
though not dishonestly, the property from S,, a 
deceased person, and ordered the property to be 
given by the police to B,*8 heirs. It was so given. 
Meld that the provisions of Chapter XXX of the Code 
of Criminal Procedure do not apply to such a case. 
Sections 416, 416, and 417 contemplate proceedings 
preliminary to, and independent of, inquiry. Upon 
geneial principles, where there has been an inquiry, 
or a trial, and tbe accused person is discharged or 
acquitted by any Criminal Court, that Court is bound 


STOliKN* PBOBBBTY—'oea^iattsi. 

2. DISPOSAL OF BY THE COTSRT-^ontinued. 

Order of Court as to property— oan^ittusd. 
to restore that propwty into the possession of the 
person from whom it is taken, unless, as provided for 
by section 418, such Court is of opinion that “any 
offence appears to h^ve been committed” regard- 
ing it, then such oi’der as appears right for the dis- 
jwsal of the property may be made. Tbe High 
Court cannot direct the restoration of the property 
already delivered by the police under the illegal order 
of the District Magistrate. In be Annabubnabai 
[I. li. B., 1 Bom., 680 

In the matter of the petition of Basubbb 
Surma Gossain. Basudeb Suema Gossain v, 
Nazibood1>een . I. Ii. B., 14 Calc., 884 

But see In be Habeb Bundhoo Santba 

[5 W. B., Or., 55 

28. Criminal Pro^ 

cedure Code, 1882, s, 517. — Sigh Court's Criminal 
Procedure Act, X of 1875, s, 115, — Anp propertp 
— Reference to Police Magistrate, — Mmdence on 
reference, — Review, — The words “ any property ” in 
section 115 of the High Court’s Criminal Procedure 
Act, X of 1876, include as well property voluntarily 
produced before the Magistrate by a witness in the 
case, as property seized by the police or found on the 
person of the prisoner. The reference to a Magis- 
trate under section 115 of the High Court’s Crimi- 
nal Procedure Act, *X of 1875, is not a trial for the 
ilnal determination of the rights of the parties, and it 
is not incumbent upon the Magistrate on such refer- 
ence to hear witnesses, but he may rightly order the 
delivery of property to that one of the rival claimants 
whom he considers, upon the statement! of their re- 
spective cases, to have made out a prima facie case, 
and it is not competent to the High Court to review 
the decision at which the Magistrate so arrives. 
Bb&. V. Ramuas Samaldab. Ex parts Madav.ti 
Dhabbamsi . . . .12 Bom^ 217 

29. = Criminal Pro^ 

cedwre Code, 1882, s, 523, — Code of Criminal Pro* 
cedure, 1872, ss. 415 and 416, — Deliverp of propertp 
seized or stolen. — Inquirp into ownership, — The 
provisions of section 523 of the Code of Criminal 
Procedure, Act X of 1882, are wider than the cor- 
responding provisions of the Code of 1872 (sections 
415 and 416), and they enable the Magistrate to 
enquire into the ownersWp of property seized by the 
police, and deliver it to the person entitled to it, 
instead of to the person from whom it is taken. 
In re Annapurnabdi, I, L, R,, 1 Bom,, 6i0, distin- 
guished. Qubbn-Empbbss V, JOTI Bajnax 

[X. Ii. B., 8 Bom., 888 

80. Criminal Proce* 

dure Code, 1882, ss, 517, 520,523,— *-Order of Magis* 
trate restoring propertp alleged to be stolen*-^ 
District Magistrate, Power of, to set aside such 
order, — ^Where on acquittal a Criminal Court pasises 
an order for restoration of property under section 
617 of the Criminal Procedure Code (Act X of 1882), 
the proper course for the District Magistrate, he 
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BTOljm -PlROVmiTY-^anUmed, 

2. DISPOSAL OF BY THE COV m-^contirned.. 

Order of Opart as to 'gro’perty^cont^ved, 

thinks the order improper, is to direct it to be stayed 
under section 520, and not to treat the property as 
subject to an order under section 528 of the Code, 
and set it aside. Qxtsbk-Empbbsb v. Abhbam 
Uhab . . . . I. L. B., 8 Bom., 575 

31. Criminal Proce^ 

dure Code^ 1882, 8$, 617 and 623, — Emdenoe of owner- 
ship, — JEoideiMe Act, I of 1872, s, 26,-^Cotfe88ion 
made to police officer. Admissibility of for other 
purposes than as a confession^ — Statements made to 
the police by accused persons as to the ownership of 
property which is the subject-matter of the proceed- 
ings against them, although inadmissible as evidence 
against them at the trial for the offence with which 
they are charged, are admissible as evidence with 
regard to the ownership of the property in an inquiry 
held by the Magistrate under section 523 of the Cri- 
minal Procedure Code (X of 1882). An order, after 
trial, made by a Criminal Court for the restoration 
of property under section 617 of the Criminal 
Procedure Code (Act X of 1882) is conclusive as to 
the immediate right to possession; where an order 
has to be made under section 523, the Magistrate 
may in the inquiry proceed on such evidence as is 
available and make an order for handing the property 
to the person he thinks entitled. This does not con- 
clude the right of any person. The real owner may 
proceed against the holder of the articles or for 
damages as for conversion. The High Court declined 
to interfere with an order, made by a Magistrate 
under section 523 of the Criminal Procedure Code, for 
the delivery of property, where the Magistrate made 
such order upon the mere evidence of a confession 
of the accused to the police that the property was 
stolen from the adjudged owner. Qfbeb-Emfbbss v, 
Teibhotab Makeeohabd I. li. B., 9 Bom., 131 

82. — - Criminal Proce- 

dure Code, 1882, s. 617, — Order for the disposal of 
property by firsf class Magistrate, — Appeal from 
such order to the Sessions Court, — A decree-holder 
preferred a complaint against his judgment-debtors, 
charging them, under section 207 of the Penal 
Code (XLV of 1860), with concealing certain move- 
able property for the purpose of screening it from 
execution* Some property was found by the police 
to have been so concealed in the house of a third 
person. The chief constable took possession of it, 
and kept it in his custody pending the inquiry which 
the first class Magistrate was about to make in the 
matter. Before the Magistrate entered upon the 
inquiry, the complainant caused the property in the 
custody of the police to be attached and sold in exe- 
cution of his decree against the accused. At the 
Court sale the complainant himself purchased the 
property, and thereupon the Magistrate ordered the 
property to be handed over to him. This order was 
reversed, on appeal, by the Sessions Judge. Meld 
that the order of the first class Magistrate for the 
disposal of the property was not, and could not have 
been, made under section 617 of the Criminal Proce- 
dure Code (X of 1882), the Magistrate did not 


STOIiEN PBOBEBTY-cofi<t»f««f. 

2. DISPOSAL OP BY THE COUKT-<»<wi^iwif. 

Order of Court as to property— 

hold any inquiry, nor form any opinion on the condu* 
sion of such inquiry as to whether **any offence 
appeared to have been committed regarding such 
property.” The Sessions Judge had. therefore, no 
3 urisdiction to hoar any appeal from the first class 
Magistrate's order. iB bb Akabt Bamohanpea 
Lotbikae . . • I* 1j. B., 10 Bom., 197 

83, . 1 .-. Criminal Proce- 

dure Code, 1882, ss, 617, 620, — An order passed 
under section 517 of the Code of Criminal Procedure 
may be revised hy a Court of Appeal, although no 
appeal has been preferred in the case in which such 
order was passed. Qubbn-Emfeess n, Ahmed 

[I. li. B., 9 Mad., 448 

STOPPAGE IN TBANSITU. 

See Vbndoe and Pitbchasee— Vbndob, 
Bights and Liabilities of — 

[2 Agra, U 

STOBING JUTE. 

Bengal Act II of 1872, s, 34,^^ 

Storage of jute without license.-— Criminal Pro- 
cedure Code, 1861, ch. XV. — Before a conviction for 
storing jute in a warehouse without a license can bo 
had under section 4 of Bengal Act 11 of 1872, pro- 
ceedings should he taken under the provisions of 
Chapter XV of the Criminal Procedure Code, 1861, as 
required by section 34 of the former Act. Queen v, 
Bhugwan Chundbe Koondoo . 19 W. B., Cr.,4 

STBANGEB, INTBOETJOTION OP, 
INTO JOINT PAMILY, EFFECT OF- 

See Hindu Law— Joint Family — 
• PowEEB OF Alienation by Membses 
— Othee Membees. 

[1. li. B., 1 AIL, 429 
I. L. B., 2 AIL, 898 

STBIDHAN. 

See Cases undee Hindu Law-s-Stbi- 

DHAN. 

See Hindu Law— Widow— Powbb of 
Widow— P owBE of Disposition oe 
Alienation • 1. Ij. B., 1 Mad., 28X 
[8 W.B.,49,105 
8W. B., 610 
2 Agra, 280 
1 Mad., 85 
5 Mad., Ill 
I. KB., 2 Mad., 838 

STRIKING OFF EXECUTION FEO* 
CEEDINGS. 

See Cases undee Attachment— Strik- 
ing OFF Execution PEOcaBDiKOs. 

See Cases undee Execution of 
Dkceee— Steixing off 
Peocebdings. 
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mniKmo ofi* FxiscimoN fbo- 

OBBPTNQB — eontinued. 

See Cases 17kdeb LiHiTATioiir Aot« 1877> 
ABT. 179 (1871, AST. 167; 1869, s. 20)— 
Step ik Aid op Execution— Steik- 
IWG Case opp Fii«, Eppbot op— 

See LiaiiTATiON Act, 1877, abt. 179 
(1871, AET. 167; 1869, fl. 20)— Step in 
AID OP Execution — Suits and otheb 
Paocbbdings by DbCBEE-HOIiDEB. 

|X Ii. 4 Calo^ 877 

SUBOBBPSTATE COtJBT. 

See Appeal to Pbivy Council— Cases 
IN WHICH Appeal libs— Appealable 
Obdbbs . 1. L. B., 3 Calo^ 522 

See Cases undbb Cbiminal Pbocedubb 
Code, s. 437. 

Duty Conflict of opinion in 
Sigh Courts , — The lower Courts are bound to follow 
the concurrent decisions of the Court to wliich they 
are subordinate, and are not at liberty to adopt a 
contrary opinion expressed by another High Court. 
Eobban Ally Mibdha c. Shaboda Pboshad Aich 
[I. lu, B., 10 Calc.» 82 

S. C. Eobban Ali Mibdha v. Pitumbabi Basi 

[18 C. D. B., 266 


SUBOBDUSTATB JUDGE. 

See Bengal Kent Act, 1869, s. 102. 

[10 B. L. B., Ap., 29 
8 B. Xi. B., 180 

See Bibtbict Judge, Jubisdiction 

[L Ii, B., 2 IStad., 386 
9 Bom., 89 
1. Xi. B., 8 Bom., 146 
L li. B., 6 Mad^ ^22 
1 C. Xi. B, 684 

See Sale in Execution op Hbcbbb — 
Invalid Sales— Execution Pboceed- 

INGS STBUCX opp. 

[Marsh., 692 : 9 Moore’s I. A., 824 
6 W^. B., P. O., 7 I 

See Sanction to Pbosecution — Poweb 
TO gbant Sanction. ' 

[X. Xi. B., 2 Bom., 481 

See Special Appeal — Obdbbs subject 
TO Appeal . 1. D. B„ 10 Bom., 200 

See Supebintendence op High Coubt 
— Civil Pbocedubb Code, s. 022. 

[1. In B., 10 Bom., 200 

Powers of— ‘ 

See Pbincipal and Subety— Liability 
OP Subety . • I. Xi. B., 1 AIL, 87 

1 , Suit brought to set aside 

probate.— A Subordinate Judge has no jurisdiction 
to try a suit brought to set aside a probate. Buldbb 
Bubxah V. Tabanath SuBiCAH . 22 W. B., 416 


8UB0BD1HA7>£ JUDGB-cos^tEfrsd. 

2, Complaint under Mad. Beg. 
rV ^f 1816, s. 86, oL 1. — A Subordinate Judge 
has jurisdiction to entertain a complaint under 
clause 1, section 35, of Madras Begulation IV of 
1816. JPonnnsami filial v, ^achai, Z. L, JB., 2 
Mad„ 836, overruled. Ponnusaici v. Ebishna 

[I. D. B., 6 Mad., 222 

3 , Trial of suit for land.— OJ8£fe^• 

appointed in the Sonthal JSergunnahs under s, 2, Act 
XXXVII of 1855,Seng. Civil Courts Act, 

Meg. Ill of 1872, e. 5. — An officer in the Sonthal 
Pergunnahs, appointed by the Lieutenant-Governor 
of Bengal under section 2 of Act XXXVII of 1856, 
although vested with powers of a Subordinate Judge 
under Act VI of 1871, has jurisdiction to try suits 
in regard to land, &c., where the value of the matter 
in dispute exceeds the value of B1,000. Ram Bun- 
JUN Chucxebbutty V. Bam Pboshad Dass 

[6 C. X.. B„ 128 

4 , Valuation of suits . — Joinder of 

causes of action. — Civil Mrooedure Code {Act VIII of 
1859), ss. 6, 8 i (Act X of 1877), s. 15.-^Beng, 
Civil Courts Act {VI of 1871), s. Id.— Section 6 of 
Act VIII of 1859 (corresponding with section 16 of 
Act X of 1877), which provided that ** every suit shall 
be instituted in the Court of the lowest grade com- 
petent to try it,” did not afEect the jurisdiction of a 
Subordinate Judge to try a suit wherein several causes 
of action were joined, the cumulative value of which 
was over B1,000; notwithstanding that if separate 
suits had been brought on these several causes, such 
suits must have been instituted in the Court of the 
Munsif. Mashoollah Ehan v. Bam Lall Agub- 
wallah . . . 1. Ii. B., 6 Calc., 6 

6. — — — Suit for account, 

— Claim valued at less than MSfiOO, hut value to he 
accounted for exceeds that sum,-— ^Quaere, — Whether 
a first class Subordinate Judge has jurisdiction to 
try a suit for an account where the plaint states that 
the property in the hands of the defendants, in 
respect of which the account is prayed, exceeds B5,()00, 
but values the claim at B.100. Manohab Ganebh o. 
Bawa Bamohaban Has • X. Xi. B., 2 Bom., 219 

a Appeal transferred.— 

avil Courts Act, 1871.S-W. F. Ment Act, 1881, 
ss. 206, 207, 90®.— A Subordinate Judge, to whom an 
appeal is transferred under the Bengal Civil Courts 
Act (VI of 1871), has not the power to dispose of it 
in the manner provided by sections 206, 207, and 208 
of the N.-W. P. Bent Act, 1881 : the District Judge 
alone has the power to dispose of appeals in that 
manner. Mam Par sad v. Mai Kishen, I, L. M., 

6 All., 36, followed. Lodhi Singh «. Ishbi 

X. L. B., 6 AIL, 295 

7 Anneal transferred. — . 

of 1881, ss. 189, 206, 207, 90S.— The defendant in a 
suit instituted in a Civil Court set up as a defence 
that it was cognisable in the Revenue Court. The 
Court of first instance (Munsif) disallowed this de- 
fence, and gave the plaintiff a decree. The defend* 
ant appeal^ to the District Judge, again contending 



jyimur OS' CA&fis. 


StTBOBBlNATil Jin>aR--^Appeiil trana- 

ferred — eantinwd, 

tliat the suit was cogpdsable in the Bevenue Couct* ^ 
!nie appeal was transferred by the District Judge to 
the Court of the Subordinate Judge. The Subor- 
dinate Judge dismissed the suit on Sie ground that it 
was not cognisable in the Civil Courts, but in the 
Bevenue. ffeld that, looking to the terms of sections 
189, 206, 207, and 208 of the N.-W. P. Rent Act, the 
District Judge had no power to transfer the appeal 
to the Subordinate Judge, who had not the power 
vested in the Appellate Court by section 208. Bau 
Pbasad V, Bai Kishbn . X li. B,, 6 All.« 86 

8, Appeal referred by District 

Judge. — JSenff, Civil Courts Act {VI of 1871), 
s. 26,^Fower of revieto, — Civil ^Procedure Code, 
1859, 8. 376. — ^Where a Subordinate Judge hears and 
disposes of an appeal referred to him by the District 
Judge under Act VI of 1871, section 26, he does so 
as District Judge, and has therefore, by implication, 
the same power of reviewing his judgment as a Dis- 
trict Judge has under section 376, Act VIII of 1859. 
Ik the matter op Shama Churn Bhutt v. Payne & 
Co* • • • « • 18 W. B.^ 292 

9 , Appeal from Muusif after Act 

XIV of 1869. — Assistant Judges in Bombay Pre- 
sidency. — A decision passed on appeal from a deci- 
sion of a Munsif by an Assistant Judge, subsequent 
to the date on which Act XIV of 1869 came into 
operation (14th March 1869), and prior to the date on 
which the Assistant Judges in the Bombay Presidency 
were invested with appellate powers under the Act 
(4th April 1869), was not illegal, as the Act did not 
alter the procedure as regards appeals against deci- 
sions passed by Courts constituted under the the old 
Regulations, under which the Assistant Judges had 
power to hear appeals. Saeho Narayak Khanhal- 
MAR V . Karayan Bhikaji Khanhalkab 

[6 Bom.9 A. C., 238 

10, Power to inquire into ai)- 

plication for execution of decree against 
ancestor of Sirdar. — Agent for Sirdars. — Where 
a person’s name was entered in red ink in the Dekkan 
Sirdars’ list, indicating that he was entitled only to 
the rank and precedence of a third class Sirdar, it 
was held that a Subordinate Judge had jurisdiction 
to Inquire into an application for execution of a 
decree passed agsinst his ancestor by the Agent for 
Sirdars in the Dekkan. Maharaj Gir v. Ananhbat 

[8 Bom^ A. Ch 25 

IX — Mortgage Hen above limit 

of Subordinate Judge’s jurisdiction.— 
meni. — One D. applied to the Subordinate Court 
of Sasvad for the attachment and sale of certain 
immoveable property in execution of a money-decree, 
under w^hich the sum of Bl,317-4-9 was due to him 
from his judgment-debtor. On the attachment of 
the property, the applicant presented a petition to 
the Court to the effect that he (applicant) had a 
mortgage lien on the property for B10,868, and that 
it might bo sold subject to his lien and possession 
as mortgagee. The Subordinate Judge raised the 
question whether he had jurisdiction to entertain the 


SUBOBDUrAl^ JtmaM-Moi*l|i;iH(S Uau 
above limit of Subordinate Jud^*s ju« 
risdiction-~"coi}^i»tfsd. 

application and inquire into the merits of the alleged 
mortga^. He was of opinion that he had, and 
referred the question for the opinion of the High 
Court, which concurred in his opimon and answered 
the question in the affirmative. Purshotam 
UHRSHYAR V. DhONHU AmRIT 

[X X. B., 6 Bom,, 582 

12. Mortg^e lien, Inquiry in- 

to. — Collateral inquiry into a mortgage lien on 
attached property. — Insolvency of a judgment* 
debtor . — The plaintiff obtained a decree against N. 
and jB. for B165-11-0 in the first class Subordinate 
Court of Satara, and applied for execution against 
the person of B. When brought before the Court, 
M. applied to be declared an insolvent under sec- 
tion 344 of the Civil Procedure Code (Act X) of 
1877. The plaintiff then moved the Court to strike 
off his application for execution, and to send his 
decree to the second class Subordinate Court of 
Vita for execution. The 8atara Court accordingly 
sent the decree to the Vita Court and granted a cer- 
tificate to the the plaintiff under sections 223 and 
224 of the Civil Procedure Code. The Satara Court 
also informed the Vita Court that proceedings were 
pending in the Satara Court regarding the insol- 
vency of R. On the application of the plaintiff, 
the Vita Court attached certain immoveable proper- 
ty belonging to N. and R. Thereupon one V. T. 
claimed a mortgage lien on it for E9,4 15-9-8. The 
Vita Court therefore referred for the opimon of 
the High Court the questions whether it had juris- 
diction to inquire into the validity of the mortgage 
lien claimed by V. T., and whether the execution <ff 
the decree in the Vita Court was to be stayed, pending 
the inquiry into the alleged insolvency of R. in the 
Satara Court. Meld that the Vita Court had juris- 
diction to inquire into the validity of the aUeged 
mortgage lieu ; that execution in that Court against 
R. was to be stayed pending the inquiry in the Satara 
Court regarding his alleged insolvency, but that there 
was no reason for staying the execution of the decree 
against N. in the Vita Court. Vishnu Dieshit e. 
NARBiNaHRAV . . X X. B., 6 Bom., 584 

18 , Subordinate Judge invest- 

ed with powers of Small Cause Court— 
Civil Procedure Code, 1877, s, 625. — Arbitration 
award . — A Subordinate Judge, although invested 
with the jurisdiction of a Judge of a Court of Small 
Causes, does not on that account become a Judge of a 
Court of Small Causes, nor his Coui't such a Court 
within the meaning of the Civil Procedure Code. He 
therefore has power, within the limits of his ordinary 
pecuniary jurisdiction, to receive and file awards of 
arbitrators under section 525 of the Civil Procedure 
Code (Act X of 1877). Bai^erishna v, Xaesmmak 

, 'Mifflfrenee be* 

tween a Court of Small Causes eonsiitmted under 
Act XI of 1865 and a Court of a Subordinode Judge 
invested with the jurisdicUon of a Judge qf a SmiU 
Cause Court under section 28 of Act XIV “ " 
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BirBOBDllTAIITB Subordinate 

Judge iuvested with powers of Small 
Cause Court— 0 &»^tn{<e( 2 . 

Trantferof decree far exeoution.-^Act XT of 1865, ». 

I— 2%0 Code of Civil Procedure (Act XIV of 1882), 
ff. 9l3*9 ’ — Act XIV ^ 1869, s, 28 — The Courts of 
Subordinate Judges invested with the jurisdiction of 
^ Judge of a Small Cause Court under section 28 of 
Act XIV of 1869 do not thereby become ** Courts of 
Small Causes constituted under Act XI of 1H65.*’ 
They merely exercise a similar jurisdiction. This 
makes their decisions final in the cases to which the 
jurisdiction extends, but it does not imply that the 
variations of procedure prescribed expressly for the 
Courts constituted under Act XI of 1865 are appli- 
cable to Courts constituted under a different Act and 
Bubpoct to different conditions. The Court of a Sub- 
. Ordinate Judge exercising Smnll Cause Court powers 
isi under section 5 of the Code of Civil Procedure 
(Act XIV o^ 1882), one of the “other Courts excrcis- 
ing jurisdiction of a Court of Small Causes,” and, as 
Buch, its procedure is governed by the Civil Procedure 
Code without the variations provided by Act XI of 
1865. Under section 223 (d) of the Civil Procedure 
Code, the Court which has passed a decree in its Small 
Canine Court jurisdiction may, for any good reason, 
to be recorded in writing, transfer its decree to the 
other branch of the same Court, as it might to a 
dilferent Court, for execution, without requiring a cer- 
tificate under section 20 of Act XI of 1865. For this | 
purpose the two branches or sides of the Subordinate 
Judge’s Court may be regarded as different Courts. 
Bhagvan Dayalji V, Baltt 

[1. Xi. B., 8 Bom., 880 

16, Suit for infers 

est due on a mortgage , — The plaintiff sued to recover 
interest due on a mortgage of immoveable property. ^ 
The defendant pleaded that the plaintiff had received 
the profits of the mortgaged property, and had got 
possession of certain materials worth four thousand 
rimes, and that the mortgaged debt had been paid 
om The suit was tried before a Subordinate Judge 
in his capacity of a Judge of a Court of Small Causes, 
who held that he had no jurisdiction to go into the 
questions raised by the defendant in his defence, and 
he gave judgment for the plaintiff. Seld, on appli- 
cation to the High Court, that the defence being vir- 
tually that the debt had been paid off, and that no- 
thing was due to the plaintiff, the Subordinate Judge 
had jurisdiction to decide the suit. Babubay Ambit 
t>. Gajtpatbav Bamodab 

[I. Xu 10 Bom., 69 

10 ^ Civil Procedure 

Code (Act XIV of 1882), e, 295* — Decree paesed by 
Subordinate Judge, — Decree by same Court in ewer* 
vise of its Small Cause jurisdiction, — MateabU dis- 
tribution of Certain moveable property was 

at first attached in execution of a money-decree pass- 
ed b^ a Subordinate Judge in his Small Cause juris- 
diction, of which a part was afterwards sold. In 
execution of a money-decree passed by the same Sub- 
ordinate Judge in his ordinary jurisdiction the re- 
Boning property was attached and sold. Prior to 
the date of tWsalo the applicant applied for execu- 


8UBOBBINATB JUDGS. — 8tiboMiiiat9 
Judge imrested with powers of Small 
Cause Court— 

tion of a money-decree passed in his favour by the 
same Subordinate Judge in his Small Cause jurisdic- 
tion, and prayed for rateable distribution of the pro- 
ceeds along with other decree-holders. Held that 
the application must be allowed. Although a Subor- 
dinate Judge invested under Act XIV of 1869, sec- 
tion 28, with Small Cause powers, acquires the juris- 
diction of two Courts, he does not become the Judge 
of two Courts, but remains the Judge of a Subor£- 
nate Court. Malhabi v. Nakso Kbishxa 

[]X X, B., 9 Bom., 17d 

17, - Mxecution of de» 

eree. — Transfer of decree for execution, — Act XI of 
1863, s, 20,-- Act XIV of 1869, s, 28.— The plain- 
tiff, having obtained a money-decree against H, and 
others in a suit in the Subordinate Judge’s Court 
at Dhnlia, applied for execution by attachment and 
sale of their immoveable property. That property 
was accordingly sold, but before the realisation of 
the assets the defendant, who also had obtained a 
money-decree against the same judgment-debtors in 
the same Court in its Small Cause jurisdiction, ap- 
plied for the execution of his decree by attachment 
and sale of the immoveable property which had al- 
ready been attached at the instance of the plaintiff. 
The Court, under section 295 of the Civil Procedure 
Code (Act XIV of 1882), rateably distributed the 
proceeds of the sale between the plaintiff and the 
defendant. The plaintiff now brought this suit in 
the Small Cause judisdiction of the Subordinate 
Judge’s Court at Dhulia to recover from the defend- 
ant the amount paid to him, alleging that it had 
been illegally paid, as the procedure laid down in 
section 223 of the Code had not been followed. 
Held that, as ruled in Bhagavan Dayalji v. Balu, 
I, L, B,, 8 Bom., 230, a Subordinate Judge invested 
with Small Cause Court powers has generally to fol- 
low the procedure prescribed in the Code of Civil 
Procedure, This governs his proceedings both in 
trial and execution, whether the suit is a Small Cause 
suit or not. If the two jurisdiefcious assigned to 
the Subordinate Judge-’s Court and to the Subordi- 
nate Judge personally are locally co-extensive, there 
is no distinction of sides or branches. But where, 
as in some cases, the ordinary jurisdiction is wider 
locally than the Small Cause jurisdiction, the Court 
is, in that part of its territory whicli lies outside the 
Small Cause Court jurisdiction, to be regarded as a 
separate Court so far that a decree in a Small Cause 
should not generally be executed on property beyond 
the Small Cause jurisdiction without a transfer, 
a dealing with the execution as In a suit tried in the 
usual way, for reasons to be recorded in writing. 
As all is done the same Jndge, a suggestion and an 

order recorded m the case are suificieut, without a 
formal transmission as to a distant Court. Dha- 
BtAMBAS SANTIDAS V, VaMAN QoYIND 

[I. X.B.,9Bo2tt.»8a7 

13 , — Power of Subordinate 

Judge to try Munsif’s case.— XVI of 1868, 
ss, 18, 15, 16. — Beng, Civil Courts Act (Act VI of 
1871), ss. 19, 20, — Civil Procedure Code, ss, 15, 678- 
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StTBOEBXKAOTXl jnB0m~Power of 8ub* 
inrdtuate Judge to try Hunsil’B ease— 
coni^md. 

— Pmhbbau, C. J., and Bbodhttbst, Mah- 
itoon, and Dvthoit, «7J. — The object of sections 19 
and 20 of the Benpl Civil Courts Act, 1871, was to 
create in the District Judge, Subordinate Judge» 
and Munsif concurrent jurisdiction up to B1,000. 
!p€r PBTHEEAii, (7. •7.,’^lSection 15 of the Civil Pro- 
cedure Code is a proviso to those sections. The 
word "shall" in that section is imperative on the 
suitor. The word is used for the purpose of pro- 
tecting the Courts. The suitor shall be obliged to 
bring his suit in the Court of the lowest grade com- 
petent to try it. The object of the Legislature is 
that the Court of the higher grade shall not be over- 
crowded with suits. Whenever an Act confers a 
benefit, the donee may exercise the same or not at 
his pleasure. The proviso is for the benefit of the 
Court of the higher grade, and it is not bound to 
take advantage of it. If it does not wish to try the 
suit, it may refuse to entertain it. If it wishes to 
retain the suit in its Court, it may do so ; it is not 
bound to refuse to entertain it. Per Duthoit, J. — 
The words in section 67 of the Civil Procedure Code 
** shall be" are an instruction which the Court is 
bound to follow, and they are therefore a restraint 
upon jurisdiction. The effect, therefore, of the con- 
current jurisdiction of Subordinate Judges and 
Munsifs is not to allow to a Subordinate Judge dis- 
cretion as to accepting or not accepting for trial by 
himself suits cognisable by the inferior tribunal. 
Bbobhubst and Mahmood, JJ,— Section 15 of the 
Civil Procedure Code is a rule of procedure, not of 
jurisdiction, and whilst it lays down that a suit shall 
be instituted in the Court of the lowest grade, it 
does not oust the jurisdiction of the Courts of higher 
grades. JRueeick Chunder Mohunt v. Earn Lall 
Bhahat 22 W, U., 301 ; and Sufee-ooUlah Siroar v. 
n Bibee, 25 W, B., 219, followed. Per Old- 
1, J.— Section 16 of the Civil Procedure Code is 
a provision entirely of procedure as distinct from 
jurisdiction, and its effect on section 19 of the Ben- 
gid Civil Courts Act is that the jurisdiction of the 
District Judge and Subordinate Judge extends to all 
original suits cognisable by the Civil Court, subject 
in its exercise to a certain procedure, — namely, that 
the suits be instituted in the Court of lowest grade 
competent to try them. Meld, therefore, by Pbths- 
BAH, C. J., and Oldfibld, Bbodhubst, and Mah- 
KOOD, JJ., where a Subordinate Judge had tried a 
suit which a Munsif, a Court of a lower grade, 
might have tried, that the Subordinate Judge had 
not acted without jurisdiction. The plaint in such 
suit had been in the first instance presented to the 
Munsif, who had returned it, to be presented to the 
Subordinate Judge* Per Dttthoit, J.— The decree 
of the Subordinate Judge would not be liable to be 
reversed in appeal for want of jurisdiction, for th6 
iuiciBdiction was there, though it ought not to have 
oeen exercised. This view of the matter was consis- 
tent with the received canon of|construction, that 
unless the Legislature uses negative words, or words 
showing an intention to ti*eat the observance of a 
rble of procedure as essential, the rule will ordinarily 
be treated as a direction only. Under the ciroum- 


StTBORBIMATB JUDOXl-Power 

ordinate Judge to try Mimaif^ oaee^ 

continued* 

stances, therefore, the District Judge had, in appe^ 
correctly refused to entertsun the plea of defect in 
jurisdiction. Nxdhi Lal e. Mazhab Husaik 

[1. Ii.B.,7 All,2d0 

SUBSOBIBEB TO CHABITABLB IN^ 

STITUTIOlSr, 

See Bioht or Suit^Subbcbiftiok 1*0 
Chabitablb Institution. 

[10C.I.*B.,197 

SUBSISTENOB-MONBY. 

X. - Payment of Bubaistenoe* 

money. — Citdl Procedure Code, 1859, », 276, — Ac- 
cording to Act VIII of 1859, as it stood at the end 
of 1876 and until October 1877, the batta for the 
maintenance of a debtor could not become payable until 
he was arrested and brought before the Court, and 
the order made for his committal to the civil jail. 
Kastubohand e. Kaoji Sadashiy 

[LL. XL, 4 Bom.. 65 

Under the present Code it has to be paid into 
Court before the order for the arrest can be made. 

2 , Illegal eommU^ 

menL^Dutg of jailor. — ^Unless subsistence-mon^ 
is paid before the commitment, the coifimitment is 
illegal. The jailor is bound by the words of the Act, 
It is for him, and not for the prisoner, to see that 
the money is paid. In thb mattbb of Thomson 

{Bourke. O. C,. 421 

3, Fixing BubBistenee-monoy,-- 

Detention in jail on decree of defendant arrested 
prior to decree. — Eight to dtsoAurys.— Where a 
defendant is arrested prior to decree under Act VIII 
of 1859, section 78, and a decree is af tern^rds ob- 
tained against him in the suit, the pluntiff, if he 
wishes to detain the defendant in prison, must have 
him brought before the Court, and his subsistence- 
money fixed, in the same way as in the case of an 
arrest in execution of a decree ; and if he fails to do 
BO, the defendant is entitled to his discharge from 
prison. In the maodtbb of Callachanp Dass 

^ [lind. Jur„K.S.,82T 

S. C. Bamfbbsaud Boy u, Callaohand Doss 

[Bourke. C.. 423 

4, - — Order for alloeor 

anoe. — Application for discharge in absence if order^. 
Cioil Procedure Code, 1869, ss. 276, 278* — S.MoiaAL 
two other debtors in the custody of the Sheriff on a 
ca. sa, appeared on a habeas corpus for the execu-; 
tion-creditor to show cause why they should not be 
discharged. 8. M. had been arreltea in execution 

a decree in a suit which wes begun under the old 
procedure in the Supreme Court, and the quesiscsi 
was whether the procedure in his case should bo 
regulated by Act VII of 1855 or Act VXXlI of 1859. 
The grounds relied on by aU three piisoners (besides 
the above in 8. M*s case) were, that no order for 
their allowance had been made by the Court, nor had 
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lUbsittt- 

they been brought before it for that purpose. Beld 
that the case of S, JET. was to be regulated by the 
eld procedure, and as under Act Yllof 1835 no order 
for ^lowanoe was necessaiy, he must be remanded to 
jail. Beld, also (Pbaoook, C. J., diasentiente), that a 
prisoner arrested on a ca. sa« must, within a conve* 
nient time, be brought before the Court to have his 
allowance fixed; that an ** allowance within the 
meamng of sections 276 and 278 of Act YlII of 
1859 meant subsistence-money fixed by order of the 
Court; that the Court must have the prisoner before 
them to exercise their discretion upon a matter 
which must be determined before be cau be formally 
committed to prison, and which may be so deter« 
mined as to entitle him to be discharged ; that a de* 
cree must he carried into execution by and under the 
direction of the Court which pronounces it by means 
of a special application to the Court, and an order 
passed thereupon ; that a jailor or other officer cannot 
lawfully receive a prisoner for debt under commit- 
ment unless the preliminary payment of subsistence 
has been made in compliance with the order of the 
Court; and that the jailor cannot lawfully detain a 
judgment-debtor when the time llnuted for payment 
of any subaistence-money under the order of the 
Court passes without due payment accordingly. Ik 
m Stjkboo Chtjkdeb Haldab. Ik bs BoosaA- 

TBBSAUB lliTTBB. 1K BE EaBHAB BosB 

[Bourke, 0. 0., 69 
5 . Bight of debtor to diBCharge. 

•^Omission io make order for allowance, — Civil 
procedure Code, 1859, is, 27S, 278 , — A debtor baying 
been imprisoned on a writ of ca. sa., was brought up 
on a habeas corpus, and applied for his discharge, on 
^e ground that his arrest and imprisonment were 
illegal, as no order for his allowance, under section 
276 of Aet VIII of 1859, had been made. Sufficient 
subsistence-money, however, was paid to the Sheriff 
previous to the arrest, and he was kept amply sup- 
plied with it, Beld that sections 276 and 278 of 
Act YIII of 1859 applied as much to the execution of 
a mof ussil decree as to an arrest by writ of the High 
Court ; that no one is to be imprisoned in execution 
of a decree unless subsistence-money for a month in 
advance he paid to the person to whose custody he is 
committed; that a similar payment must be received 
in advance every successive month pending the im- 
prisonment ; ihat if any such payment be not made 
the prisoner is entitled to he released; that the 
allowance'' referred to in section 276 of Act Vill 
of 1859 meant subsistence-money of 4 annas per 
diem ; that section 276 of Act YIII of 1859 enacted 
only that the prisoner shall have an allowance of 4 
annas per diem paid monthly, unless the Court shaU 
•peciauy fix a lessi amount; that an order for an 
idlOwance to the prisoner was not necessaiy, and was 
intended only as a relief to the execution-creditor ; 
that the omission to have such order made did not 
render the arrest and imprisonment illegal ; that in 
the absence of such order, section 278 of Act VIII 
^ of 1859 ensured 4 annas a day as sulraistence-money 
the prisoner, AOA Ati Kkak v , JoTBOYAii 
• . Bourke, O, 52 


dt dobt- 

or to dlBobarge— 

- Bon-pmfmmi ef 

auheiMtenee-moncp in advance,’^Civil jProeednr& 
Code, 1859, t. 27$, — The monthly subsistence-money 
under section 276 of Act YIII of 1859 must he paid 
in advance ; therefore, where a debtor was arrested 
and snbsUtence-money paid for January, but no fur- 
ther deposit was made till 4th February, the prisoner 
was held entitled to his discharge, Ik be Kokdy 
Loll Doss .... Bourke^ O. 51 

7. * Applicaiionfor di$^ 

eharpe on non-payment of snbeisienee-money . — 
iion for discharge.^ Civil Procedure Code, 1859, c, 
278,— k prisoner was arrested on the SOth of Decem- 
ber on aca. sa. dated the 24th of December, on which 
day the execution-creditor paid subsistence-monoy for 
thirty days. This falling on the 29tli of January, 
the prisoner made a fruitless application to the 
Sheriff for more, and then applied to the Court for 
his discharge, upon which notice was directed to be 
given to the execution-creditor. Held that no parti- 
cular form of petition of discharge was required from 
a prisoner applying for his discharge for non-pay- 
ment of subsistence-money ; that subsistence-money 
must be paid in advance by the execution-creditor 
before putting a writ of ca, sa, in force ; that the 
disebarge by the Sheriff of a prisoner detained on a 
writ of ca, sa, was equally Imperative on the happen- 
ing of any of the contingencies specified in section 
278 of Act YIII of 1859; and that on failure of 
subsistence-money the prisoner should be released, 
and further detention of him by the person in whose 
custody he is, was illegal. Spevsb v. Jakssek 

[Boupke, O. O,, 28 

8. — Hon-payment of 

subsistence-money in advance, — Act VIII of 1859, 
ss, 276, 278* — A prisoner was arrested on August 
4th, and committed to prison on the evening of the 
same day. Before his committal, the execution-cre- 
ditor paid into the hands of the jailor a sum suffi- 
cient for his subsistence-money for twenty -seven days, 
at the established rate of 4 annas per day. On the 5th 
August, a writ of habeas corpus was applied for to 
bring the prisoner up, and on the 6th a further sum 
of 4 annas was paid to the jailor to cover any defi- 
ciency in the former payment. Held that the re- 
quirements of section 276, Act YIII of 1859, had 
not been fulfilled, and that the prisoner was entitled 
to his discharge under section 278. Dutt v, Cob- 
KBLius . . 5 B. Ii. B,, Ap., 70 

9. Mode of payment 

of subeistence-money. — ^On the SOth of September, 
the plaintiff, a detaining creditor, paid to the jailor 
of the Calcutta jail subsistence-money for thirty dajrs, 
for a prisoner confined at the suit of the plaintiff, 
the jailor then having a balance of 4 annas over from 
the subsistence-money for September. Held that 
there was a sufficient compliance with section 276 of 
Act YIII of 1859. Halabhab Dey v, Ambisa 
Ohabak Bose . . . 5 B. Xi. B,, Ap., 8 

3X). Batoidl of subaistenai^ 

moixey.—Helease at req^t of creditor,— Homiay 
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mnaamcmqsMOix^c-^t^^^ of "ob* 

Aot JV pf 1645 . — ^Wbere the defendftatB were ftrrett- 
«d through the Huneire Court in execution of a de- 
cree, but were releaaed at the request of the execu- 
tion-creditor before they had b^ sent to the cml 
jail, it was held that the execution-creditor was en- 
title to a refund of the balance of eahsistenoe- 
money advanced by him that remained in the Mun- 
aiiTs hands at the time of his debtor's release. Sec- 
tion 10 of Act IV of 1865 (Bombay) was not appli- 
cable to such a case* £x pabts Kashikath Balai> 
Ok • , • 5 B om., Al« 0«y Sdt 

IX Sffeet of diacliarge of 

debtor. — Non-paymewt of wh^itia^ee-mone ^. — 
iure arrest in eofectUiom of eame doereet JSffeet of 
dieeharffe on, — ^The dischaige of a defendant from 
condnement in Jail, in consequence of the plaintiiTs 
failure to pay subsistence-money at the rate Axed by 
the Court, bars a second arrest and imprisonment in 
execution of the decree. ApriAU Chbttt 

CEBNaADoo 4 Mad., 76 

QUBSTIOIT OF IiAW. 

See Appeal to Peitf CoirxorL— C ases 

IK WHICH AK Appeal lies— Substak- 

TIAL QHESTIOK of LaW. 

[L L. 2 Calc., 228 

I. Ii. 1 Csle^ 481 

8nCC£8SI019r. 

See EnOLISH Law— PEIMO aBKITITBE. 

[6 Bom., 172 

See Cases under Hindu Law.— Inheeit- 

ANOE. 

See Mahombdan Law— Debts. 

[1. li. B., 4 Calc., 142 
I,I-.B.,4A11.,S61 

See Casks under Mahombdan Law— In- 

HBEITANOB. 

See Cases undbe Malabab Law— In- 

HEEITANOE. I 

See Maeriaob Settlement. ' 

[1 Ind. Jut., K. S., 290 , 

See Pabsis . I. If. Bn 1 Bomu, 506 
I. Ii. H., 2 Bom., 75 
1. Ii. B., 8 Bom., 587 

— — Deed altering course of, by 
Hindu law. 

See Compromise — Construction, Ek- 

FOROINO* EfpBOT OF, AND SETTINO ASIDE 

Deeds of Compromise. 

[6 B. h. B., 202 

to raj. 

See Cases under Hindu Law— Custom— 

INHBBITANOB AND SUCCESSION. 

> JUDOMEKT IK BEM. 

[UB.li.B.,244 


i SUCCSBSXOir ACT. 

^ . «8. 2 8*— ' Jftacp.-^The defiaitimEi 

of “ minor "and minority ” in the Sucoesdpa Act do 
not apply to cases in which a person enters into a cmi” 
tract on his own behalf, and not in any r^iresenta- 
tive character upder that Act. Sultak CsCAKb f . 
SxTTH . . 12B.lAB.,858:2lVr,B.,2n 

•.4. 

See Ditobob Act, s. 35 

[5 B. 1a H., Ap^j8 

X]:AB.,9Mad»]2 

See Hubbakd and Wife. 

Calc., 285 

X . — Operation of section.— 

Bis/AU acquired before paeeing of Act. — provi- 
sions of section 4 of the Snccession Act axe prospect- 
ive, and leave rights unaffected which had already 
been acquired before the Act passed. Sabxiee e. 

Dossbe 

[t UB^e CjUft, 7M: 6 0.J* B,70 

2 ^ Married womoM, IdahilUf 

of — Separate estate.^Besiraint on antieipa^ofA-^ 
Husband and wife,--Married Women^s jProperiy 
Act {in of 1874), 8, 8,— In a suit a^ainet a husband 
and wife, and the trustees of the wife's msmog© 
settlement, on two joint and several promissory notes 
given by the husband and wife after their marriage, 
but before the passing of the Married Women^s Pro- 
perty Act (HI of 1874), the plaintiff sought to ren^r 
Uable property settled on the marriage upon the adfe 
for her separate use without power of anticipation. 
The marriage was contracted after the passing of the 
Succession Act. Held that section 4 of tlmt Act 
did not prevent the operation of the clause in the 
marriage settlement in restraint of anticipation, 
HeU, further, that section 8 of the Married Women's 
Property Act, 1874, does not apply to contracts made 
before the passing of the Act. fiemble, per Couch, 
a J:— If the contract had been made after that Act 
came into operation, the plaintiff would have had a 
remedy against the wife's separate estate,; notuithi 
standing the clause restraining anticipat ion. JPbtb^ 

and B. 44. — Husband and 
— Parties with English domicile «mm^ 
India,^ Succession to moveable propertg.^H, Af,, 

8 British subject having his domicile in England^ 
married in Calcutta, in April 1866, C., a widow, who 
at the time of the marriage had also an English do- 
micile. €., after her marriage with H. Jli., became 
entitled as next of kin to shares in the moveable pro- 
perties of hertwo sons by her former mamage thm 
shares were not realised nor reduced into jiossesBiott by 
C. during her life. C. died in 1372, leaving her hus- 
band but no lineal descendants. In March JBT. 

M. filed his petition in the Insolvent ^urt, aim til his 
property vested in the Official Assignee. In April 
1875 letters of administration of the estate and 
effects of C, were,, with the consent of H, Af., 
granted to the Administrator General of Bengal, by 
whom the shares to which C, became entitle as next 
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8iroc3S8Sioxr s; 4 Md m 

of kin of lier sons wore realised. In n special ease 
for ilie o^dnion of tke Court under CSiapter VII, Act 
VlII oi 1859,*^Meld that the domicile of the parties 
lielug in fingland, the English Uw was to ^ applied, 
and therefore the Official Assignee, as assignee of the 
estate of M, M,, was entiti^ to the whole fund 
realised by such shares iu the hands of the Adminis- 
trator General. Section 4 of the Succession Act 
does not apply in respect of the moveable property of 
persons not having an Indian domicile* Mili»b» o. 
Adhxkistbatob GBxrsaan of Bbkoai. 

[I ICale., 412 

8.5. 

See foBBiaisr Sxatb 

[L I.. B., 11 Calc,. 17 

— and 8. 10. 

Bee BoxiGiLB . I. Ii. B., 4 Calc„ 106 

8 . 66 . 

Bee CoNTEBTS . L Ii. B., 8 Had 4 466 
8. 4a 

Bee Pabsis • . 1. 1«. B,, 8 Bom.« 76 

8,48. 

Bee WiLii— V alidity of Will. 

CI.Ii.B,,7Mad..615 

8,60. 

Bee Cases dndeb Will— Attestatiok, 
Bee Cases dkdbb Will— Sionatubb. 

8.64. 

Bee Will — ^Validity of Will. 

[l.Ii.B.,4]2:ad.»244 

— ” 8. 66.— Bscoca/»o» 

felgff€moue marriage . — ^The vjriU of a Jew, made 
snhe^uently to his first marriage, bat previously to a 
second marriage in the lifetime of his first wife, held 
to be revoked by such second marriage under section 
66 of the Buceession Act. Gabbibl o. Mobdakai 

1 Calc., 148 

8. 98. 

Bee W ILL— CoBSTBUcnoK. 

CI.]:«.B.,4Gale„670 

I ^ AppUeation ef section,-^ Veet* 

$d iniereste^-^Bem^le , — Section 98 of the Succession 
Act applies only to vested interests. Masbyk v, Feb- 
0 DSBOE . . • I. Xi. B., 4 Calc,, 604 

88. lOX 102. 

* Bee WiiL— CoarsTHtrcTioir. 

Cl.X.B„4Calo.,604 

«. 179. 

Bee Pbobatb— P owEB of Hiott Coobt 

TO 0BABT, ABB^FOBK OF— 

[X. I.. 6 Boca, 480 


SXTOCBIBXOB; ACT—eMtam^. 

■. 18 a 

Bee Pbobatb— BffbCT of Pbobatb. 

[8 B.Z..B., 208 

8. 182. 

Bee Pbobatb— To wboh gbavtbb. 

[7 A B., 666 

8.187. 

See Cbbtifioatb of Admibistbatiob— 
Effect of Csbtioatb. 

[26 W. B., 262 

See Pbobatb— Effect of Probate. 

[22 W. B., 174 

S.188. 

See Pbobatb— Opfositiok to akd Bbto* 
cation of Grant. 

[I. X, B„ 4 CalOni 660 

8.190. 

Bee Lbttbbs of Administration. 

rx X. Bn 6 CalOn 2 

88, 190, 191. — InietiaU, — Bale ofpro- 

pertp of inieetate in eateeuUon of decree agaxnei eome 
of hit heirt. — Title to eaU^proeeede.^^LeUere of 
adminittrtttion.-^8. sued some of the heirs to a per- 
son governed by the Succession Act, 1865„ who 
died intestate, such heirs being in possession of a part 
of the estate of the deceased, for a debt due to him 
by the deceased, and obtain^ a decree against such 
persons. In execution of this decree property belong- 
ing to the deceased was sold. Before the sale-proceeds 
were paid to 8,, B., an heir to the deceased, obtained 
in the District ,Coart letters of administration to the 
estate of the deceased, and an order for payment to 
her of such sale-proceeds. Thereupon S. sued B. for 
such sale-procee^ and to have the District Court’s 
order directing payment thereof to her set aside. 
ffeld that, with rdPerence to sections 190 and 191 of 
the Succession Act, 1865, the decree obtained by 6, 
against persons who did not legally represent the 
estate of the deceased, and the proceemngs taken 
against such persons in execution of such decree, 
gave S, no title to the sale-proceeds which formed 
part of the estate of the deceased, and the suit waa 
therefore not maint^nable. SuxH N and an e. Ren- 
NICK .... X X B., 4 All., 196 

88. 268, 209. 

Bee Letters of Administration. 

[XXB.,8C8lo.,S64 

88.212,216’ 

Bee Lbttbbs of Administration, 

[4 B. X Ap., 49 

8.22A 

Bee iLLBomMAOY . 11 A X B., 8 

«,sa2. 

Bee Pbobatb— Amendment of Error in 
Pbobatb . XXE«4 0b1o„682 
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«.SS4. 

$m Pboba«»— Qppobxtxov to Am Bsvo* 

OAxiojr ov Obakt X. L. B., 6 Calo, 11 
[1. Xi. B«» 5 Bom^ d38 
I. L. B.« 8 Calo^ 880 
X. Xi. B^ 6 Calo^ 460 

S.835, 

60a. Judicial Covkissiokbb, Assak. 

[12 W« B^ 424 

Sw PaOBATE— OPPO6ITIOV TO AKD Rb- 

TOOATXOB OB GeAKT. 

[1. Xi« B«t 8 Calc., 870 

S. 2B7r^JSxemplifleaiion of wilL — 
jProhat0»-^Order to produeo U$tamentarv papor.^ 
The testutOT died in Calcutta, leaving a will, whereof 
lie appointed A,, R., O., and R., executors. R., the 
mother of the testator, had carried on business in 
l^tnership with the testator in Calcutta, and a con- 
siderable portion of the testator’s estate was in India. 
A, renounced probate, and the will was proved in 
Bngland by R. and 0., who sent their agents in 
Calcutta an exem^ification of the will for the pur- 
pose of obtaining a grant of probate or letters of 
administration to the estate in Ridia. In an applica- 
tion by R. for an o^er directing the agents to bring 
the exemplification into Court with a view. to obtain- 
ing prolate thereof , — Sold that the exemplification 
was an instrument which the Court would order to 
be produced under section 237, Succession Act. 
In be the qoodb oe Kbwton 

[8 B. Xa. B., Ap., 76 

8.242. 

See Pbobatb— Efveot of Peobatb. 

[8 B. X.. B., 208 

See Peobate— OFPO smoN to and Be- 

VOCATION OF QeANT. * 

[I. Xa. B.) 4 OeIo., 860 

8.244. 

Soe PeOBATB— JUEIBDICTION OF DiSTBICT 

C0UET8 . . 4 C.Xa.B .,408 

8.250. 

800 PbOBATB«— OfFOSITIOK TO AND Bb- 

VOCATION OF Grant. 

[X. Xi. B., 2 Calo., 208 
I. la. B., 8 Gale., 570 

8.256. 

800 FB 0 BAX 8 ->ADMtNISTRATI 0 N B0ND8. 

[X. li. B., 7 Calc., 84 
8 Mad., Ap., 10 
4 C. la. B., 408 


Rss Act XL OF 1868, 8. 21. 

[tXi.B.s 5 AIL, 248 

Am AEimrxEmnoNBoND. 

[6 K. W., 62 

GuAEEXAR-^LUBtLrnrotGuAEniAKs. 

CL XaB., 5 AIL, 248 


8. 2Mr^Orant of Mm ^ 0i^ 

mimstraiio» with wiU 

of administration with the will annexed xn^, ifiadsp 
sed^on 258 of the Succession Act, be giantsd after 
the expiration of seven clear days from the deatli ^ 
the testator. In tbe goqiis of Willson 
[LXa.B 

8.261. 

See Pboeatb — Offobitxon to and B8* 
vocation of Grant . 21 W. B., 84 
[24W.B.,ie2 
6C.L.B„17d 

8. 264. 

See Bbfbeencb to Hioh Court. 


8.265. 

See Afpbaxi— Probate . 2 C. Xi. B*| 580 
8. 260. 

See Exbcutor • I. Xa. B., 1 A1L» 710 
8. 282. 

See Administrator • 8 Bom., O. C., 20 

1, — Decree^ Sedi^aeiion 

•^Executor, ’^Adminietrator ^ — Where a person oo- 
tains a decree against an executor or adminis* 
trator, be is entitled to have his decree satisfied out 
of the assets of the deceased, and secdon 282 of tW 
Succession Act does not interfere with that right. 
Nzlkoicul Shaw e. Rbbd 

[12 B. la. B., 287: 17W.B.,5]0 

8 . ■ ' Re6f. — Liability to pap 

ealU on eharee in company. — A liability to pay call» 
is a debt within the meaning of section 282 of the 
Succession Act. Asiatic Banrino Company «. 
VisoAS . . • * 8 Bom., O. C., 20 

3 . Judpmeni-ereditor, — Exem- 

iion of decree, — Sight to aseete in hande of Admi^ 
nistrator General, — Administrator Generate Act (II [ 
of 1874)f t. B5, — A decree for money was obtained 1 
agmnst a person who afterwards died intestate. Let« 
ters of a^iniatration to bis estate were granted to 
the Administrator General of Bengal. The deeree^ 
holder applied for execution of his decree against 
assets in the bands of the Administrator GeneraL 
Held that he was entitled to have his decree sa8it5^ 
out of the assets of the deceased, although theah 
assets were not sufficient to pay in full all the dalteia 
made against the estate. B WFR^e. RrPe^M 

881 

See Frobatb--Powbb of Hxom 

TO OBANT, AND POEM 

[X.Xi,B,«8»om.,452 

See WiLIr-PORK OF WiLL. 
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BirOCmsiOM act, a 

1, Mmdm**^The 

ierm ** Hindu in aeci^n 831 of Aet X of 1865 
moans and indndes a Jam/* and conteqnently in 
matters of snccession Jains are not goYernM by that 
Act. Bacxbku V. Maxhak Lax 

Cl.Xi.B.,8A]L,65 

% Jfaiiv 0 OhrUiians, — Mindu 

law. — InherUanet, — ^The Succession Act gov erns the 
succession in Kative Christian families; and since 
the passing of that Act such families have not 
been at liberty to adhere to the Hindu law of sue- 
cession. Meld that if the family continued to ob- 
serve the Hindu law of succession until the Sue- . 
cession Act altei*ed their rule of succession, the mexn- * 
hers of the family who were bom before the latter 
Act came ihto operation could not be deprived of the 
rights acquired by them under, the Hindu law. 
PoKirnsAja Napav o. Hosasami Attak 

[I. Ii. B.. 2 MadL, 209 

8. Matiee Christian. — Applu 

aation under Aet XXV 11 ef I860 for certificate 

admtatsf radios. — Petitioner, a Kative Christian, 
applied, under Act XXVII of 1860, for a certificate 
of heirship to his deceased grandfather. The Civil 
Judge refused it on the ground that Native Christians 
are not ** Hindus within the meaning of the term as 
used in section 331 of the Succession Act, X of 
1865, and therefore that they are affected by the 
provisions of that Act, and cannot proceed under Act 
XXVll of 1S60. Meld, upon appeal, that the order 
of the Civil Judge was right. In THx mattbb ou 
TXB XBZITXOH OF VaXHXAB . . 71CadU121 

StrDDHE COHBT. 

. IdCeanijog of term.— Till cf 

1842. — Criminal Procedure Code, 1861% e. 18.— Mean- 
lug of the term Sadder Court’’ as defined 1^ Act 
VIII cf 1842, and by section 19 of the Cruninal 
Procedure Code. Bbo. e. Vyakkaxasyaki 

[2Bom.,2ndSSd.,108 

^SUBBISB KHAJAKA.” 

Heaning of term.— The worde 
^eudder li^jana” do not necessarily mean a renUl 
payable to Oovemment, but may mean a rental pay- 
able to the zemindar. Kax»bb Taka Dbbia u. Kit- 
xiAjririno SxaiiI . • . 12 W. B.» 90 

8inDBA8. 

See Cabbs xanuBB Hiunv Law— Aik>f- 
xxoK— E bouxsixba fob Anornoir— C b- 
BBXOirXBB. 

See Hxhdtt Law— A3>ofxxok— Who may 
BB AX>OFXBB • X. Ii« 1 Mad., 62 
Cl.Ii.B.,8 0ale.,448 
LIaB.,6M^48 
8 Bom., A. C., 67 
12 Bom., 864 
7 Bom., Ap., 28 
l.X..B.,8Bom.,624 


8U2>BAS— eoa^iuacdl. 

See Hxmov Law— 'Inhebixabob— I x^i- 

XXMAXB 

[X. Xi. B., 1 Calc., I 
X. la. B., X Bom., 97 
1 Mad., 478 
6 XT. W., 94 
4 Mad., 204, 284 
L Ii. E., 2 All, 184 
X. la. B., 7 Mad., 407 
X.Xa.B.,U Gale., 702 
I. Xa. XU 6 AH., 887 

!e Hinbtj Law— Maivtbbabob— Biohx 

TO MaXHTBYAVOB— IxLBOXTXMATB CHUi* 
Bium 

[2 B. Xa. B., P. O., 15 
5 Mad., 406 
X. la. B., 8 Mad., 825, 557 
L la. XL, 1 Mad., 808 

See HiKDxr Law— Mabbiaoi— Valibxxy 
OB OXHKBWISB OF MaBBIAOB. 

[3 B. Ii. B., P. C., 1 
l^Xa.B.,lCalo.,] 

8XTXCXDB. 

See ABBTMBirx • • 1 Agra, Cr., 21' 

[8 N. 816 

See Evozjsh Law— Siticibb. 

[IW.B^ P.C.,14: OMoore’flX. A.,887 

Attempt to commit suicide.— 

Penal Oode^ e. 609. — Intention.-^Locus pesnitentim. 
— M., with the intention of committing suicide by 
throwing herself into a well, ran to the well, where 
she was arrested. She was convicted under section 
309 of the Penal Code of having attempted to com- 
mit suicide. Meld that the conviction was illegal. 

«. Ramakya . L Ii. B., 8 Mad., 5 

SUIT. 

See Bbkoab Bbft Act, 1869, 0 . 101 . 

i;6B.L. B.,569 

See Bboach Efcumbbbib Estates Act, 
0 . 19 . L If. B., 5 Bom., 448 

See LiMXTATioir Aor, 1877, s. 14 (1871, s. 
15) . . . 1. Ii. B., 1 AH, 67 

See Lihitatiob Act, 1877, aet, 84(1871, 
ABT. 85) . I la. B., 1 Bom., 258 

See Lixitatiof Act, 1877, abt. 179 (1871, 
ABT. 167)— Pbbxob fbom which Li- 
mitation BUNS— WhBBB PBBVIOUS AF- 
FBIOATION HAS DBBN MABB. 

[I. la. B., 2 Calc., 886 

See Bbs Jubxoata— Ab^bxoatxons. 

[IL.B.,8Calc.,840 

— agalxxst Justices fhr damage in 
repairing drains. 

See Cabcuxxa Mubioxfab Act, 1863, s. 
m % . . 8 B.X 1 .XI 
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maiiOT or d&fOES. 


BXrtS^contmued* 


— agaixuit Monieipal Commimioxi- 

em for poaaoisioii of land. 

8e$ BbkoaXi MimxoxrAXi Act, 1864 0. 

[^6 St Xft Sty A.]pty BO 

— bjr oTfMlitor of Intestate Maho- 

xnedant 

Sm Habombpav Law— Dbbts. 

[I. Ii. B., 4 CalOty 142. 402 , 

— by dancing girl to establish 

right to hereditary ofELoe with 
emoluments. 

See Hindu Law— Custom— IintoBAL Cus- 
toms . > I. la. B..1 3SCadL.d66 , 

— for account of profits of patent. 
See Limitation Aot,_1877^aet. ^ (1871, 

— for balance of account by semin* 

dar against manager of two 
estates. 

See JUBISDIOTION— Causbs of Jueisdxo- 
tion— Cause of Action— Balance of 
Account, Suit foe — 

[7 B. Ii. Bt. Apt. 86 

— for declaration of right to ofB.- 

ciate in hereditary office. 

See Cases undbe Jueibdiotion of Civil 
C ouET — O ffices, Bxoht to— 

See Cases undbe Rioht of Suit — 
Office ob Emolument. 

— for declaration of right to share 

in the produce of trees. 

See Bbnoal Bent Act, 1869, s. 97. 

[2B.li.B.. Ail.19 

— for declaration of trusts of a tem- 

ple. 

See Act XX of 1863. 

[5 B. Ii. B.. Ap.. 55 

— for land. 

See Cases undbe Jubisdiotxon— Suits 
Land. 

— for money charged on imoveable 

propel^. 

See Cases undbe Limitation Act, 1877, 
ABT. 133, 

See Cases undbe Moetoaob— Sale of 
Moetoaqbd Pbofbety — Monbx-de- 

OBBES ON HoBTOAOBS. 

— for share of fees received by Bfin- 

du priest. 

Cases undbe Jueisdiotion of Civil ' 
CouET— F ees and Collbotxons at 
Sheines. 


fbr share of a debt 
See Pabtibs— Paetibs to 8uiSPS— IhIBTOM 
AND Cebditoe, Suits betwbbn— 

C2B.li.B..Ap.,I 

for specific sum of money. 

See Res Judicata— Causes of Action. 


fbr turn of worship of idoL 

See Limitation Act, 1877, aet. 131. 

f 6 B. I*. B., 862: 15 W. B., 29 
I. Xu B., 4 Calc., 688 
I. X. B., 8 Calc., 807 : 10 C. X. B., 489 

in personam. 

See JuETSDicTioN — S uits foe Land— 
Genebal Cases- Injunction. 

[10B.X.B..241 

— on behalf of deceased lunatic’s 

estate. 

See Right of Suit— Intbebst to Suf- 
POET Right. 

[18 B. X. B., Ap., 14: 22 W. B., 200 

— on bond executed for barred 

debt. 

See Limitation Act, 1877, s. 19 (1871* 
8, 20) — ^Acknowledgment of I>bbts, 

[XX.B..lBom..590 

on decree of High Court 

See Right of Suit— Dkcebbs, Suits on— 
[XX.B.,7Calc..74 

— on decree of Small Cause Court 
See Costs— Special Cases— Small Cause 

CouET Suits . 1 B. X. B., O. 66 
See Right of Suit— Dbckbbs, Suits on— 
[lInd.Jur..N.S.,220 
9 W. B., 899 
X X. B., 8 Bom., I 
10 B. X B., Ap., 85 
XXB..2Calc.,484 
XXB.,5Cale..294 
l.XB.,6Bom.,7*282 

to close doors or windov 
See Casbs undbe Jueisdiotion 
Civil Count— Pbivacy, InvabioiT of— 

See Tebsfass— Gbkeeal Cask 

— to close new road and i^p^ old 

one. 

See Jueisdiotion of Civil Coumt— 
Public Wavs, Obsteuotxon 

[dB.XB.,A.C., 

See Onus Peobandi— : 

Casbs « .8 B» Xt* Au 0..'851 
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tp detemilne terms of tenancy. 
S0e Madbas Bioht Rbootiibt Act, VIII 
or I86$«s.9 . X.Xi.IMMad.,889 

to obtain custody of minor from 
father. 

Sw Hikbit Law— Quabbiak— Rioht or 
OcABBUHSHir . L la. B., 1 All« 649 

— to recover money paid by mort- 
gagee to prevent sale. 

See Mosbx hab akb bscsxybb.. 

[8 a la. B., 418 

aside deed. | 

See CotTBT Fbbs Act, soh. II, abt. 17, 
01. 3 . .16 B. la. B., 172 

See Casbs ubbbb Dboiabatobx Dbobbb, 
Suit bob— Suits ooncbbbibo Loob- 
kbkts. 

See Cases ubbbb Limitatiok Act, 1877, 
ABT. 91. 

See Casbs ttnbbb Ohus Pbobaitbi— Db- 
Dbbbs, Suits to sbt asibb— 

StTMHABY DECISION. 

See Casbs uKbbb Lihitatiov Act, 
1877« abt. 178 (1859, s. 23). 

StrMHABY OBDBB, 8DIT TO SET 
ASIDE 

See Casbs todbb Lihitation Act, 1877, 

, ABT. 13 (1871, ABT. 15). 

SDMMABY FBOCEDDBE. 

See Oases ubbbb Nbgotiablb Ivstbu- 

MBKTS, SUMMABT PBOCBBUBB ON— 

See Peactiob— C mi Casbs— Lbayb to 
Sub OB Bbtbnb. 

CL la. B., 8 CalCn 689 

SDMHABY TBlAIa. 

See Pbactxob— Cbiuxnai Casbs— Siona- 
TUBS or Maoistbatb. 

Cl. D. a, 6 Mad., 898 

Begnisites for legal convio- 

ti«m* — Criminal Jt^roeedure Code, tSTS, ee, 

In stunmaxY oases under Chapter 
IVIII, aectioxw 222-230 of the Code of Crinunal 
Proeedure, 1872, the formalities proYided 1m that 
chapter should be most strictly obserYed. u ih^ 
are not» a conviction will be set aside. Qubbn e. 
JosBiB Suraa • . . 22 W. B., Cr., 2S 

Critninal «. * v,.**' 
Code, 1872, e. 222 , — Procedure, — lu a case tried 
T the Bumm^ procedure authorised hy section 
some of the Criminal Procedure Code, 1872, it must 
.. (appear clearly ou the face of the conviction that the 
caii srai dealt with as one d those which come under 


SDMMAEY TBIAXa.-Beqiil8iteB for legal 
Oonvietion^conttnueiL 

the purview of that section. If the case he one of 
theft, it should appear what the value of the property 
alleir^ to have been stolen really was. Qubbn «. 
Abhbbn Pabbiba . . . 20 W. B., Or., 17 

8. ^Test of, summary trial— 

Criminal Procedure Code, 1672, e, 222, — Care in 
recording proceedings and in deetrtoa.— Where the 
procedure is of a summary nature, the trial is sum- 
mary, notwithstanding the length and carelhilness of 
the record and decision. Qubbn c. Doha Rau ' 

[24W.B.,Cr.,e8 

Test of summary ease.— 

Criminal Procedure Code, 1872, 222, — Jurisdieiion 

to trg summarilg, — It is the nature of a copiplaint 
which should determine whether a case should be 
tried summarily under section 222 of the Code of 
Criminal Procedure. Where the acts complained of 
amount to an offence which a Magistrate cannot try 
summarily, he is not competent to hold a snmmfOT 
trial. Uwarkanaik Mazoomdar v. Nabe Das, 21 W, 
M., 89 s and Ckunder Shekhur Tkakoor v. Nitaloo, 
22 W, PL., 29, followed. In the mattbb or Bbtut- 
ooiiLA V, Najiu Bhbikh • . 2 C. Za. B., 874 

Criminal Proee^ 
dure Code, 1872, e. 222, — Criterion for testing,^ 
Whether a case is triable summarily or not, must be 
determined by the complaint, not by an estimate 
formed by the Magistrate (e.g,, of tbc worth of the 
property which the accused is charged with having 
stolen) after evidence has been recorded: and such 
estimate cannot restrospectively warrant a mode of 
trial which was originally illegal. Ram Chundbb 
Chattbbjbb V , Kanyb Laba . 26 W. B., Cr., 19 

8, Value stolen in ease of theft 

as determining jurisdiotion to try summari- 
ly, — Evidence, Mode of taking. — In a case in which 
the accused was charge with theft of a box: contain- 
ing H50 in cash and of the box worth 8 annas 6 pie, 
the Magistrate considered the box to he of no value, 
and struck out the 8 annas 6 pie, and thereupon tried 
the case summarily under section 222 of the Criminal 
Procedure Code, 1872. Beld that the Magistrate 
was not at liberty, upon his own authority and with- 
out taking evidence, to throw the box entirely out of 
consideration, as upon that depended his jurisdiction 
to dispose of the case summarily. Such evidence 
should have been taken precisely in the same way as 
evidence upon the merits of the case, and as it was 
not taken the Court held that the Magistrate had no 
jurisdiction in this case. Qubbn v, BubxiBH Axi 

[22W.B.,Cr.,65 

7 . Case iuBtituted by Magis* 

trate.— CWsHsal Procedure Code, 1872, s, 229.— 
Institution by Magistrate mtKout complaint,-^ 
Where an accused person had, at the instance of the 
Magistrate, who had come across him while out 
walking one morning, encroaching on an embankmenii, 
been placed on his defence for mischief, and sutn« 
maiily tried and sentenced to two months^ rigor- 
ous imprismunont,— Bsid that, in a case this 
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StlMlCABT 7 EIAX».-Cm 6 institiiM 

llAgifitrate— 

kind, where Oovemment had been made i^roaecutor, 
bat no eomplaint had been ottered to the HagUtrate, 
who had aeted on his own impulse, the Magistrate 
had erred seriously in dealing with the ease sum- 
marily and sentencing of the accused to imprison- 
ment. Ik thb xattbe dv thb bbtxtiok of Pbak 
Nath Shaha. Ik thb hattbb of thb fbtitiok 
OB Eoha Nath Bakbbjbb . 25 W. B., Cv^ 58 

3 , CrimiiLal trespasa and xnls- 

eldeL-^Moffistrate, Jurisdiction of, — Code of Crt- 
minal Procedure (Act X of 188fi)t s. 260, — A person 
may be tried summarily for criminal trespass and 
mischief nnldiss there is a bond fide claim of right 
depriving the Magistrate of Jurisdiction. Shakur 
Mahomed v. Chunder Mokun 8ha, 21 W, JZ., Cr,, 
88t disapproved. Issur Chunder MundU v. Rohim 
Sheikh, 25 W, R,, Cr,, 65, distinguished. Oaxib- 
vUtAH Sabxab e. Abdul Shbikh 

[l.Xi.B.,10Cala,408 

0 . Hisohief combined with 

tbeft. — Criminal Procedure Code, 2872, s, 222 , — 
A charge of mischief, even if combined with one 
of theft, is triable summarily under Act X of 1872, 
section 222. Qubbk o, Hahaotab Pakbb 

[26 W. B., Or., 6 

1 . 0 . Offence under Act XXI of 

Criminal Procedure Code, 1872, e, 222 and 
9, 148,^lUegal posteesion of omam.~*On a convic- 
tion, under Act XXI of 1S5H, of having in possession 
opium not supplied from Government stores, the 
Magistrate tried the case summarily under section 
222, Code of Criminal Procedure, and passed a sen- 
tence of fine or imprisonment, and confiscation of 
the opium. Reid that the case could not be tried 
summarily, the additional sentence of confiscation 
not coming under section 148, Code of Criminal 
Procedure. Qhbbk «. Jodookath Sbaha 

[23W.B.,Cr.,d8 

See Ik thb kattbb of thb *fbtixiok of 
• Khbttbb Mohun Chowbukohbb 

[22W.B.,Cr.,48 

IX - TUe^al possession 

of opium* — Offence punishable bp fine and cou- 
^cation , — An ettence under section 48 of Act XXI 
of 1856 can be tried summarily under section 222 of 
the Criminal Procedure Code, the confiscation pro- 
vided by section 48 being merely a consequence of 
the conviction, and not forming part of the punish- 
ment for the offence. Ekpbbbs v. Baidakath Dass 
{X K B., 8 Calo., 866 : 1 C. L. B., 4^ 

X 2 , ■ — Criminal intimidatioii.— 

Criminal Procedure Code, 1872, #. 222.— Where a 
head constable of police of many years’ service was 
charged with criminal intimidation with a view to 
prevent a person from giving evidence against serious 
cinders, and the Bislriet Magistrate tried the case 
anmmariiy under the special power g^ven by section 
2^ (10) of the Code of Criminal Procedure, 1872, 
— ATs/d that the eaae ought not to have been tried 
attmnuirily. Subbamaxhta f. Qubbk 

CX,li.B.»61i:ad^886 


( mi )' 

8X7HMAEY 

Offenoes oua Irlaliia mm** 
marily and the other Criminal PrpmMtmre 

Code, 1882, 8. 260*— OsttfSion of charge to at toyie# 
summasry jurisdiotion, — Where an accused ischargcd 
with offences, one of which is triable summarily 
the other not so triable, it is not open to a Magis» 
trate to discard the latter charge and to procew to 
try the case summarily. Raxakukd Mahtok c. 
Kotlash Mabtok . . X Xj. B., U Calo^ 286 

— Alteration of charge to 

make it triable summarily.— iVoce- 
dure Code, 1872, ss, 222*260**— Potott* of JRag%S’» 
traik. — ^The powers conferred upon Magistrates under 
the 18th chapter of the Criminal Procedure Code, 
1872, were not intended to give them the power 
of altering a charge brought against ah accused per- 
son so as to bring his case within the provisions of 
that chapter ; but when a charge of a serious <^ence 
—one which the Magistrate is not competent to in« 
quire into summarily— is preferred, it is &e plain duty 
of the Magistrate to apply the procedure prescribed 
for such cases, and either to convict or acquit, or 
commit for trial, the person implicated. The pro- 
cedure under Chapter XVI II is to be followed when 
a charge is plainly and directly one of those specified 
in section 222. Chukdbb Shbbhub Thaxoob o. 
Nitaloo . . . 22 W. B., Cr., 28 

Habak Shbieh V , Bamdhuk Biswas 

Euabal Sheikh u, Mohamhadi Shbikh 


Altoraiion ' 
charge of dacoitg to one of unlawful 
In a case where the charge was originally one of 
dacoity, but in the course of the proceedings that 
charge was ignored and the accused put on their 
defence on a charge of bring members of an unlawful 
assembly, and the proceedings continued in a sum- 
mary way, — Reid that the original charge bring one 
of dacoitv, the Magistrate bad no jurisdiction to alter 
it and try the case summarily. Dwabkakath 
Mazooudab V, Nalu Dab . . 21 W. B.^ 88 

16. lEtioUng altered 

to charge of mischiff, — Where a charge of rioting 
was tried summarily by the Magistrate as one rif 
mischief and unlaw&l assembly, the Sessions Judgx^ 
relying on the case of Chunder Shekhur ThakooP v. 
Nitaloo, 22 W, R., Cr„ 29, submitted, at the requerii 
of the accused, that the summary order might be get 
aside, and the accused might be tried for rioting 
Chapter XVII of the Criminal Procedure 

The High Court declined to interfere at the instanoa 
of the accused persons, and di8tingmshed«tl^ friam 
the case cited by the Seemions Judge, as the referritise 
there was made by the Magistrate in the iHtereehi of 
public justice. Qubbk «. Aboo SBomeg 

17, Alteraticm of aaiaiiU on 
public servaut to oue of aaaaiilt— -ChMial 
Procedure Code, 1872, ». 282.-«P#aal Code, se, $0, 
662.— The accused in tiua case were oonvleted 1^ the 
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StnOCABT TBXAXk-^AnwMtob of 
aault'du wrvi^ to oa» of MMult 

Magisthite vmaauurlly of oflonees under eections d52 
«tid d41> FeUal Code, al^ongh it wai contended on 
tlieir behalf that* if guUty, they ought to have been 
oonvieted under section in respect oi which a 
etunxnary trial oonki not be h^d. ^The Sessions 
Judge, oh the Magistrate’s own judgment, recom- 
mended that tile convictions should be set aside, on 
the grounds (1) that the facts showed that the 
accused should have been convicted under section 
'353 or under section 342, and (2) that the Magis- 
trate had no power to convict of the lesser offence, 
and so give himself jurisdiction to try the case sum- 
marily* Meld, in concurrence with the Sessions 
Judge, that the accused ought to have been tried 
under section 353 : the Magistrate’s summary pro- 
ceedings were accordingly set aside, and afresh trial 
directed. Qusbn v. Bases Mabhub Doss 

[28 W. Or., 8 


See Cases ttbobb Wimss— C ito 0AflB3 
*-*-SincitONxiro Wixvxbbbs. 

See CisBs vsdeb WiTssss^smatAJt 
CABBS-— $UXXOKIB0 WlTBBBBBB* 

— AppUeation for— 

See liXUiTATiOK Act, 1877, Ast* 178. 

[1. !«. R., 8 Calo., 818 
I. Ito B., 6 CalQ.* 188 

Leave to amend- 
See Small Caubb Court, PBBSihBKOX' 
Towns—Jurisbiotioh— Kboovbrt of 

ImMOTBABUE l^BOFBRTX. 

1^1* 1a* Ra* 8 Rom .* 01 

— Refusal to grant receipt for- 
ces Pbnal Cobb, s. 173. 

[l.L.B^8Calo.*621 


Ig. ni Alteration of charge from 

far fciTi g house-trespass or house-breaking 
at night to reoeivtog stolen property*— i£a- 
^trate, Jurisdiction of, — Fenal Code, ee, 411, 457. 
^Criminal Froeedure Code, 1872, es, 141, 222 , — 
Mteration of charge from one offence to another , — 
A Magistrate, who is otherwise competent, has, under 
section 141 Act X of 1872, a discretion to in- 
quire into and try a person on any cliarge which he 
may consider, covered by the facts complained of by 
any person, or reported by the police, without refer- 
ence to the particular charge that may have been 
preferred by the complainant or by the police, and 
without reference to the procedure which, when he 
has determined the offence with which he will 
charge the accused, it will be competent to him to 
adopt. Meld, therefore, when a person was brought 
before a Magistrate by the police, charged with an 
offence under section 457 of the Pen^ Code, an 
offence not triable in a summary way, that the Ma- 
gistrate was competent to alter the charge to one 
under section 411, and to try the accused summarily 
under the provisions of section 222 of Act X of 1872. 
Izr TAB mattbr of Mbwa * 8 N. 254 

Ig Api^sl from summary trial. 

•^Ineujficiencg of evidenee, — Criminal Froeedure 
Code, 1S72, e§, 222 to 230.— If on appeal from a 
Bummaiy trial under Chapter XVXIX of the Criminal 
Procedure Code, Act X oi 1872, the evidence before 
tile Judge is not sufficient to reasonably satisfy him 
that the prisoner has been rightly convict^ he 
ought to acquit him* Qubbv v. Khbraj Mullah 


BxnatmQ ttb mvxdbnch 

8es AJsbbbosb * 7B.L*R.,88;67,Rote 
£LL.B.,0OAle*,878 
4Mad.,Ap.,80 

See Cabbb, uimBa Cbabob to Jubt. 

stnffixom 

See Cabbb uhobb Sbbtxob of 


- — to attend taxation. 

See Taxatiok of Bill of Costs. 

[7 a L. R., Ap., GO 
6 Bom,, Cr^ 84 

1, — Issue of summons.— listie after 

period of liMitatioH,’^A summons ought .not to be 
ordered to issue after the lapse of the period of 
limitation prescribed for a suit, unless the plaintiff 
has, in the meantime, done what he can to prosecute 
his suit with proper diligence. If a defendant ia 
aggrieved by an order directing a summons to issue 
in such a case, be ought to apply to set aside the 
order and the summons under it Gbbbkbbb Coo- 
MAU DUXT «. JueOABUMBA DaBBB . 

[LL.B.,6Ciae.,lkl 

2. Issue of fresh summons.— 

Meturn of old euimmone , — A fresh writ of summons 
will not be granted till ihe old one is returned into 
Court. ISBUBOHUNBBR SeIB V, AUBHOTOSH CHAT- 

TBRJBB . .1 Ind. Jut., N. S., 288 


8 . 


Application for fresh sum- 


mons. — Fraetiee, — An application for a fresh sum- 
mons to appear, Ac., should be issued on petition 
showing that a fruitless endeavour had been made on 
the part of the plaintiff to serve the hrst summons, 
and that it was not by any default of his that he 
had Ubquhart e. Gilbert 

[llnd.Jur.,Br.a,824 


4 Grant of second summons.-* 

JOieeretion qf Judge, — Fraotioe,^Mule 12 of Migh 
Court RuUe, 1st Mag 187S.--‘Laeke$,---K 

under Rule 12 of the Buies of Xst May 1875, 
discretion as to granting a second summons, and ia 
bound to inquire into the circumstances under 
which it is applied for; and when thmre has bees 
great and unexplainad laches, he should refuse it. 
Unless such discretion is clearly shown to have been, 
improperly eaercised, the Court wUl not interfere on 
appeal ; but, under the circumstances of this case, 
the Cowt on appeal, dnding there was no deffuite 



DIOBSt or CASB8. 


( 6918 ) 


IniHlfOitS.— Ghraat ol^ aMoad'amnmOiia-^ 

rttl0 of practice as to the titae within whic^ a eecond 
eummonB might be applied for* allowed a aeoond 
anmmons to isene. GouBOHiTBar Soob o. Pbabt 
Laj^l pAtnj , . « 16B.li. Ap^l2 

stracMONs to fbobitce bocu* 
UmTB. 

difil Procedure Code^ 2B59t ##. 262, 

iBB*^Verhal order to pleader to proiMoe * — A writ- 
ten BummoQS distinctly describing the nature of the 
document required must be issued on a party to a 
suit required to produce a document. A verbal 
order to his pleader is not sufficient* and is not such 
a summons as is contemplated by law. Dooboa* 
VOBSB Dosbbb V. Bbnodb Monbb Dobseb 

[W.B., 1864* 164 


SUMMONS BOOK OF 8MAIJ. CAUSE 
COUBT. 

See Evidbkcb— C iTii. Casb8-*>Mxscxl- 
LANBous Docitkekts— Small Caitsb 

COOBT* PBOOBBDlNaS IN— 

[6 B. Ii. B., 729; 780, note 
7B.L.B.,Ap.,ei 


SUMMONS CASE. 

See PoLioa Act, 1861* 8. 29. 

[26W*B.*Cr.*20 

SUNDAY. 

— Arrest on— 

See Abbbst— Civil Abbesit. 

[4 Mad.* Ap.* 62 
See Lobd’s Bat Act. . 7 Mad.* 285 


SUNDEBBtTNlB BOU)!a>AEY^«*^W. 

in after that period (namely* th^e montha'^pom the 
date of the Commissioner’s proceeding hound* ^ 
ary) pleading in6in<^ or other ground for reopeidng 
the question of boundary* since the geogn^biemi 
boundary line was necessarily to be one and the 
same for all the world. Even within the period 
limitation allowed* no one could be hemrd to olAs^ 
to the line* unless he declared and offered proof 
at the time of the survey he was in the occupaiaon 
of a definite quantity of land cleared and under cul- 
tivation within the line. After the line had once 
become fi^l* no party could be heard to say that 
even cultivated lands within it were part <n his 
settled zemindari. Bababakakt Boy «. Commis* 

SIONBB OB THB SUNDEBBUNS 

[2 B. L. B., P. C., 83 : 11 W. B., P. C., 14 
8. G. Bubodacant Boy v. CojoniBSioinsB or 

SOONDXBBITNSi 


8UPEBINPENDENCE OP HICH 
COUBT. 


1. Act XXIII ob 1861* s. 35 

CoL 
. 5916 

2. Chabtbb Act (24 A 25 Vicr., 

0. 

104), s. 16 . 

. 6921 

(a) Civil Cases . 

, 5921 

(&) Cbiminal Cases 

. 5944 

3. Civil Pboosditbb Codb, b. 622 

. 5947 


See Bokb . . 5 B. Ij. B., 167 

See High Coubt, Jttbisbicyion ob — 
High Covbt* Bombay— Civil. 

[9Boxii.»2«9 

See Land AcQxriBXTZOir Act, 1870. 

[15 B. KB.* 197 


— Time expiring 

See Cabbs tjndbb Limitation Act, 1877* 

B* 8. 

See Wbittbk Staxbhbnt . Cor.»d9 


Criminal eases. 

See Casbs inrx>BB Bavisioir— C biminal Cabbs. 

1. ACT XXIII OP 1861, s, 35. 


Trial on— 


See Holiday . 8 B. Ii. B.* Ap.* 12 
[W. B., 1864* Cr., 2 
17 W. B., 280 

See Lobd’b Day Act . 6 N. W.* 177 


Presentation of plaint on- 


See Holiday. 

[8 B. K B.* Ap.* 72 : 11 W. B.. 587 
16 W.B.*281 

SUNDEBBUNS BOUNDABY. 

Bss^. Biw. Ill of 1828, e. 13.— 

Section 18* Begulation 111 of 1828* was intended to 
make provision for the immediate settlement of the 
Emits of the Suitderbuns ; hence it fixed peremptori* 
hf a period after which the demarcation of those 
limits* made by the Special Commissioner to that 
sad appointed* should be fihal. No person could come 


2. Exercise of saperintendenee* 

^Orders of Court of first iitstance and AppeUaie 
Court . — The High Court could interfere, under sectloii 
35, Act XXIII of 1861* with the order of the Court 
of first instance, as well as of the Appellate Courts 
where the orders of both the Courts appeared to be 
without jurisdiction. 8 hbo Dyal Singh a. Ma* 
HOMED Kamil . • . 8 Agra* Mia,* 9 

2, Case tried la Bmp 

Courts without Jurisdiction . — ^Where a case 
cognisable by a Small Cause Court had been beam im 
determined oy the Subordinate Judge, and cm spj^att 
by the District Judges the High Court* ixt the dnMiae 
of its extraordinary jurisdotion* annulled fho pro- 
ceedings of the two lower Courts. BMUCHt JxVAjrx 
e. Bhimbay OoTiND . , llB6sti,*194 

a THoT tsM jwris^ 

di^on, — JBrror la decision on /)Bete.-^The High 
Court cannot* where an inferior Court has jurisdic- 
tion to try a case* and has tdOd ii^ merely becanse 
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oirpjBBZBiFBirDBirojs OF mam 

0017ET— eonltfimed* 

I. ACT xxm OF mh s. SS-^ttMMeA 
MmpBiBB of siij^rintendonoo^oim^f 

there ie an error appHurent in the deeUion on the 
facts, alter that deasion, where the law allows no 
appe^ Ik thb mattsb of thb pbti^iok op 
FBA msB Laia Sahoo . « . 7W.B.,180 

Courts of revenue 


_ ’-Courts aeiing without jurisdtction,-~-The 
provisions of section 35 of Act XXIII of 1861 extended 
to the Courts of revenne officers acting without 
jurisdiction under Act X of 1859. Hitbpxbshad e. 
LAZiO 

[8 XT. 60: Agra, F. B.» Bd. 1874, 846 

Act X of 1859,$. 


208. — Sale 5y Deputy ColUcUr.’—’ Appeal.--’ A De- 
puty Collector sold an under-tenure in execution of a 
deoM for rent. An appeal was made to the Collec- 
tor on the ground that the tenure could not be sold 
unless execution had been previously issued against 
the moveable property of the judgment-debtor. The 
Collector affirmed the deduon of the Deputy Collec- 
tor, but on review set aside his former order, on the 
ground that he had no jurisdiction, the sale having 
teken ^place under the provisions of Act X of 1859. 
An application was made to the High Court under 
section 85 of Act XXllI of 1861 to set aside the 
order of the Collector, on the ground that the Col- 
leetor had no power to review faw own judgment, and 
consequently his first order stood, wmch the High 
Court ought to set aside, and pass such order as it 
nught think right, and reverse the order of the De- 
pu% Collector. The question was referred to a Full 
Bench, whether section 35 applied to the order of the 
Collector. The Full Bench refused to consider the 
question referred, on the ground that it was the in- 
tention of Act X of 1859 that the sale by the Deputy 
Collector should be final Ik tkb katxbb op thb 
P ixmoK OP Dooowbj Kazi 

[B. Xi. B., Sup. Vox, 617 
6W.B., Act X, 68 


a 


— Order illegally 


made.-’^Appeal entertained without jurisdiction.— 
In execution at a decree, the District Hnnsif made an 
order wbidii he was not legally authorised to make at 
the instance of the pnrcha^ of the property sold in 
execution. Bo appeal oonld be made against the 
order, but the Ci^ Judge entertained an appeal and 
reverm ^e order of the District Munsif . The H^h 
Court set aside the order of the Civil Judge under 
eeerion 35, Act XXIII of 1861, but, by virtue of the 
powers given by the section, the order of the District 
was also annulled* SitbbakA Gokkbbk o. 
VBBfASAOxmx Aixab « • 6 Had., 28 


7* 


Court sncesding 


Ms Jurisdiction.— Appeal heard without jurisdieiion. 
-^The true construction of section 35 of Act XXIII of 
; IS6I was, that the High Court might call for the re- 
’^sord in any case in which a subordinate Court exer- 
N^ftsed a jnnsdietion whenit had none, or exceeded it 
Xhewordainie6taon35,*^the 


8iTFBB]:xra>BirB»irc» of bxob: 

OOI7BT*-coiihafisd. 

X ACT xxm OF 1861, fi- continued. 

FzereiBe of Buperintendenoe^ooatiairsd. 
Sudder Court may set aside the decision passed on 
appeal in such case by the subordinate Court, or may 
pass such other order in the case as to such Sudder 
Court may seem right,'’ meant that, where a Court 
exceeds its jurisdiction, the High Court may set aside 
that part of the order which is in excess of jurisdiction, 
and that, where the decision of the subor^uate Court 
is made on appeal in a case in which it has no appel- 
late jurisdiction, the proper order is to set aside the 
decision altogether. If an appeal be beard by a 
subordinate Court which hns no jurisdiction to bear 
it, when it ought to be beard by another subordinate 
Court which has jurisdiction to hear it, the Court 
may set aside the decision of the Court which bad no 
jurisdiction, and may, if it think right, refer the 
case to the Court which had jurisdiction, even if it be 
too late to prefer a fresh appeal to that Court. The 
Judge having entertained an appeal where none lay, 
is no ground for interfering with a decision which 
the Lei^lature intended to be final Jacksok, 
differed. In thb icattbb ov thb pbtitiok of Sub- 

AAK OSTAUHB 

[B.X4.B.,Siip» Vol.,581: 6W* B.,M1 b.,77 

8. JPowsr to call for 

record.— Discretion of Ceari.— Under section 35 of 
Act XXIII of 1861, there was a discretion in the Court 
to call for the record or not ; and in cases where the 
application was made a considerable time after the 
decree, the Court refused to call for it. Boophbb 
«. AliiBB Htobb . .IN. W., NdL 1878, 871 

9. -- — — - Appeal from order 

refusing to rectify a decree.— The general powers of 
the High Court do not enable it to bear an appeal 
from an order of a Zillab Judge refusing to rectify a 
decree. Mahombd DusHBBBOOiiLAH Chowphbt v. 
Baxkakt Chowphby . . 9 W« B., 894 


10. 


Application to 


transfer appeal.— Laches.— hn. application to the 
High Court, under section 35 of Act XXIII of 1861, 
to order a subordinate Court to receive an appeal, 
wMch in ordinary coarse ought to have been received 
within fifteen days of the original decision (in this case 
to transfer an appeal from a Court which dealt 
with it without jurisdiction) ought to be made either 
immediately upon the quashing of the order of the 
subordinate Appellate C^urt, or promptly and without 
any avoidable delay. Ik thb xattbb ov Bvssiob: 
LAiJii Chattbbjtbb * « . 15W.B.,618 


IL 


Appeal preferred 
intension if time 


in Court hasting no iurisdietion, 
for appealing . — When an appeal bad been preferred 
by the phdnriff to the Judge which ought to have been 
preferred to the Collector, the Court made an orto 
^ving the plainriff thirty <}ays within which to pre* 
zer his appw to the Collector Instead* Aohzbakz 
Nabazk Khjmju Bajbakz ov Bubowak e. JFitbs* 
uzs Bavtba 

TT B. Xi. B.. Au. 15: 15 V. B..486 
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iVFBBXir!PBXrBBHOB OB HXOH 
COXTB!!?-— 

1. ACT XXm OF 1861, s. Zt^continued, 
Bzeroise of 0aperlntcfndenoe--^o4i^*»^ 

IS* * Deeiiim hjf CoU 

wo<or a« to genuinmoBB of deed, — ^Where a Collector 
deeded upon the genaineness of a deed of sale, he 
was held to have exceeded his authority, and his order 
could be set aside by the High Court under section 
86, Act ZXIII of 1861. ToyiiITOkonath Sibdabo. 
Baluoilbak Dobs . W. 1864, Act X. 26 

18* — llUgal order of 

De^iy (7o2/se/or.*~- Where a Deputy Collector, who 
had decreed a suit for ejectment on proof of arrears 
due, held afterwards in execution that as the arrear 
had been paid up within fifteen days the tenant could 
not be ejected in accordance with section 78, Act X 
of 1869, his order in execution was declared to be 
mUra oiree and illegal, and was set aside by the High 
Court under its general powers of revision. Dbsit 
Dyal Pubakavioy o. Bauooomab Chowdhby 

C10W.B„645 

14. — Order of Collect 

tor ejeetiny gantidetr, — Where a gantidar on the suit 
of the putnidar was ejected from his holding, not- 
withstanding a right of occupancy independent of his 
ganti, an appeal lay to the Collector, whose order 
could only be questioned by a civil suit, and not under 
section 86, Act XXIII of 1861. RuaHOOKAXH 
MiTTJEBO. WOOICABAXH ChoWDHBT 

[W. B.. 1864, Aotrx, 47 

16. — Extraordinary 

jmrudiction of High Court. — Power to deal with 
order etaying exeeution. — Where a Sulwj^Unate 
Judge, in consequence of a fresh suit by the plaintiff, 
stayed the execution of a decree which was passed in 
the defendants' favour for costs, the High Court, in 
exercise of its extraordinary juri^iction, reversed the 
stay order. Gakbhibual s. Chb jmal Joohhal 

161 

16. - MefuBol to Bet 

aeide Collector^B order made without Juriedioiion 
where a revereed an illegal order.-<»A mle having 
been issued calling on a judgnient-debtor to show 
cause why an order of the Collector in appeal, re- 
versing an order made by a Deputy Collector in 
execution,^ should not be set aside, the rule was dis- 
charged with costs, inasmuch as, although the Collector 
had no jurisdiction to make the order which he made, 
the Deputy Collector's order was wrong, being a 
violation of the provisions of section 92 of Act X of 
1859, and could not be upheld. Taeacbund Muk- 
DiTii V. Beybbb Cotbbbb Chuokbbbutty 

[16W.B^661 

17. - ' — Eight of appeal, 

^Salefor arreare of rent, Irregularity »a.— A Civil 
Court had no power, under section 35 of Act XXIII 
of 1^1, to reverse a sale for arrears of rent under 
Act X of 1869 on account of irregularity or damage, 
without the Aggrieved party having first appealed to 
the Commissioner of Revenue. Act XXIII of 1861 
gave no power to the High Court to consider the 


^OOXSHT--eontenued, 

1. ACT XXIII OF 1861, a. ZZ^oot^nmd^ 

Bxeroise q$ 

legality or otherwise of the Collector's order without 
such appeal StTDDBB Golab SiBaH s, Bak Bini» 
bitl SivaH 

[llndL Jiir.,N.8., l: 4 W. B., Aet X, 8S 

^ 16» — ; — — — Setting aeide talo 

%n execution. — Courte exceeding yi»r»sdtc^io»,~-If the 
Judge exceeded his jurisdiction in hearing the appeal 
fiom^ the order of the Sudder Ameen setting asi de a 
sale in execution, on the ground of the non-payment 
of the purchase-money wi^n the prmier time,— 
that it was competent for the High (^urt, exercising 
its power under section 85, Act XXIII of 1861, to 
set aside the order of the Sudder Ameen. Akanbb 
Bbottk V. Hoobban Ali . . 8 Agra^ 204 

Mahbsh Pandby V, Balpitt 

[8 Agrm Bew., 10 

10. — - ' ' * Act XXni qf 

IBBt, B5,TOrder idade without juriedietion,^^ 

Interference with order of lower Courte, — Peti- 
tioner bought at a Court sale certain property which 
had been attached in O. S. No. 80 of 1860 on the file 
of the District Munaif's Court. Before, however, 
the sale certificate was issued to him, the plaintiff in 
O. S. No. 79 of 1866 presented a petition praying for 
a re-sole of the property, on the ground that it had 
been sold at an undervalue. On this petition the 
Munsif cancelled the former sale and order^ a re- 
sale. Before this re-sale took place the property 
was sold in execution of the decree in Suit No. 3 of 
1866 on the file of the Civil Court, and purchased by 
the plaintiff in that suit. Thereupon petitioner ap- 
plied to the Munsif to re-sell the property in satis- 
faction of his claim. The Munsif refused to do so, 
and the;. Civil Judge, upon appeal, confirmed the 
Munsif's order. Held, on special appeal, that the 
Munsif's first order, annulling the sale, was a nullity, 
and the subsequent attachment and sale under 
decree in O. S. No. 8 of 1866 was inoperative agai^ 
the property : that, consequently, the appellant was 
entitled to have these proceedings set aside and the 
validity of his sale uphdd, if the respondent's objec- 
tion that the orders were not open to question in tlie 
High Court should not prev^. Upon ^^e latter 
point, — Held that no right of appe^ existed, but that, 
therefore, the Civil ' Court had no jurisdiction to 
entertiun the appeal to that Court, and, giving dlfeot 
to the petition of special appeal as a petition und^ 
section 86 of Act XXIII of 1861, that the orders af 
the lower Courts should be annulled and the pi^-' 
tiorier declared entitled to an order and e^r^csto 
perfecting bis title. Aitbauabax CBBXtx o. 
THcrziiNaA PX1.LAX . . . 6Ha»^88(| 

20. 

iug suit, — AppUeaUou to eet aeido order from mhioh 
appeal could haee been drostyAf.— Where A Ju^ 
on regular appeal by a defendant had mnanded a 
case for re-trial to the Court of first instaaoe, — Held^ 
on a miscellaneous petitiou to the High Coqrt, that, 
as it was competent to tim petitionsr to Imve nro- 
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1. ACT Xmi OF 1B01* A 96-^nHmed. 

JSxeroisd 

«& i^peal from the order of the Judge re^ 
uumdhig the suit, the High Court had no power 
under section 35, Act XXlIl of 1861, to entertain a 
ipisoeUaneous application to set aside the Judge’s 
order. Tukbm Am o. Saabitt Ali • 6 "N. W., 14 

SUU Power of 

to interfere with order eaneUoning eompiaint in 
offenee againet public justice, — The District Judge 
living reversed on appeal the order of the Subor- 
dinate Judge sanctioning the prosecution of the de- 
fendant in a suit in his Court for an alleged false 
statement^ the High Court set aside the Judge’s 
order under the provisions of section 35 of Act 
XXni of 1861. I» THE MATTBB OB THE PBTmON 
OE BuiiWItht Bai . . . e H. W., 124 

S2, Power qf 

Court, — Under this section the High Court should 
not only reverse the illegal order, but pass the order 
^at should have been made/ Adubhokeb DoesBB 
a, Kaicikee SoovnufiBB Dbbia 

[a W. B., Act X, 146 

Eaj Chhihobb Hot Csowhhbt e. Gbbbsh Chth- 
. 6W.B.,Mi8.,46 

2i CHAETBB ACT, 24 & 25 VICT., 0. 104, B. 15. 
(a) CiTZL Cabbb. 

83 . — Punctious of 

Migh Court under s, 15 of the Charier Act, — Nature 
of superintendence, — Meld {per Stuabt/ C, J,) that 
under section 15 of 24 and 25 Victoria, Cap. 104, 
the power of superintendence to be exercised by the 
High Court is not merely administrative, or ministe- 
rial, but also judicial. Bube Koobb v, Damobitb 
Dabs 6 H. W., 65 

84. Object of superin^ 

iendenoe, — ^It was not the intention of section 15 of 
the Charter* Act to confer any rights upon litigant 
parties, its whole object being to give the Hi^rh 
Court some control over the ^urts subject to its 
wmllate jurisdiction. Dosbbb «. 8bbbnibasb Dbb 

[12 W. B., 74 

Seng, Act 

rf t$69, e, The Court held that in a suit for 
rent, even if no appeal lay under section 102, Bengal 
Act VIll of 1869, the Court ou special appeal co^d 
interfere under section 15 of Act 24 and 25 Victoria, 
Cf^* 104. On i^^ipeal under the Letters Patent,— iTelci 
that the pow^ conferred lag that section ought not 
to be exermsad In such a way as to do indirect that 
which the law forbids to be done directly. Kabzm 
Buxulm 0, Mithhoda SaojnoBBE Dabbeb 

[16 B. E. B., Ill s M W. B„ 268 

Bever^g decision in MoHHonA Soomxrm 
DABBBBe. KVBBBMSSAXXH . 88 W. B,, U 

HA JSmstenee of 

bp saiA— Where the applicant has a mna^ 


BUPBBIKTSKBBirCXi OF miQM 

COXJSMf^-’Oontinued. 

2. CEAETBB ACT, 24 A 26 VICT., o. 104 «. 15 
•^eentinued, 

(e) Civil Casbb — contifiued, 

XhEeroiae of nuperlxitendeiioe— coa^isttsd. 
by regular suit, the Court is reluctant to interfere. 
MADHUB Chububb Gibbb V, Skah Chabb Giebb. 

IH THB ICATTBB OB THB BETITIOH OB MADHUB 

Cbith2>bb 'Gibbb . . I. li. B., 8 Calo., 848 

Mahabhabhab Habishakxab 0. Valibhai 
U xAHji . .6 Bom., A. O., 174 

Bishko CHtriTDBB Bhuttachabjbb e. Bhqshbb 
Mohhb Pal Chowdhbb . 22 W. B., 277 

Hztbbbhitb Mookebjbb e. Nobxb Chukdeb Dosb 

[20 W. B., 202 

87. — - I — JSlxistence of 

remedy by suit, — The High Court cannot interfere 
under section 15 of the High Courts Act, where the 
lower Court has not acted without jurisdiction, or 
where there is a remedy by a regular suit. Khob- 
SHBO Ali v, Chowlhbv Wahih Ali 

[16 W. B., 170 

DOOBOA SOOBDITBBB DbBU V, KaBHBB Kabt 
CHUOKBBB tXTX . « 14 W. B., 212 

28. Existence of 

other remedy,— Where a petitioner had his remedy 
under section 269, Act Vlll of 1859, and the Mun- 
slf had, whether right or wrong, acted within liis 
jurisdiction, the Court held it had no power to inter- 
fere under section 15 of the Charter Act. Hub 
Kibhobb Audhicabt «. Suj>07 Chundbb Nubpbb 

[17 W.B.,80 

29. Existence qf re- 

medy by regular suit, — 8. wus adjudicated an iiyiol* 
vent in the Insolvent Court, Calcutta. E, thereupon 
deposited in the Court at Shababad a sum for which 
8, had obtained a decree against him. This decree 
had been attached lay T. under a decree obtained by 
him against 8., and they applied to the Shahahad 
Court for satisfaction of their decree out of the 
money deposited by E, The Official Assignee op- 
posed the application, which was granted, llie Cm- 
cial Assignee petitioned the High Court to interfere 
under section 15, 24 and 25 Victoria, Cap. 104, but 
the Court refuel to interfere, on the ground that 
there was a remedy suit for injunction and ap- 
plicatbn for a preliminary order under section 
Act Vin of 1859. IkbbHillbb 

[4B.l^B.,A.C.,72,not6: 12W,B.,108 

80, Delay in making 

The Court refused to extend asslstanoe 
by the exercise of its extraordinary powers under the 
High Court Act, section 15, to parties who were 
chaigeable with great and unexplained delay* 
Eahha MoHUjr Eoy e. Baj Chukubb Bmsm 

C88W,B.t688 

Kowab e. 
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a. CHABT5B ACT. 24, A AS YICT., o. 104 8 . U 

— coniimtBd. 

^ (a) C^vni CABMfh^eotUinwd, 

Ifacercise of iiiiperiutendeziee^iJOft^ifiiMi. 

01 ^ Zaehes ofapp^h 

lant.-^Power of Kigh CQurt.-^Vf\kotQ the Couri 
below adopted a dUEereat procedure* and, after par- 
titioning the property, put up for sale the divided 
share of the execution-debtor, the High Court, in 
the exorcise of its extraordlna^ jurisdiction, refused 
to interfere, in consequence of the laches of the ap- 
plicant in neglecting to aviul himself of an oppor- 
tunity which the lower Appellate Court had given 
him, of showing that the partition which had been 
made was injurious to him. MiTHtraADAS Gotab- 
BHAVDAS 0 . FATMA UlKA Bb&AK 

[5 Boxn., A. C., 68 

82, Order of Judge 

under #, 269^ Civil Procedure Cade, 1859 , — UeeieU 
awe to delivery of poetesaion in execution of de- 
cree,— The Court declined to interfere under section 
15 of the Cliarter Act in order to set aside an order 
lawfully made by a Judge under section 269, Act 
VIII of 1859, upon a complaint made to him of re- 
sistance or obstruction to the delivery of possession 
under section 264 ; and stated that it would not 
have interfered even if the order had been made 
without jurisdiction, after the delay that had taken 
place, the petitioners’ remedy being to bring a re- 
gular suit to establish their right. Zuhoobvn Bb- 
auM V, Mahomkd Wajbd . . IB W. B,, 87 

88, Laches, — ExUU 

once of another remedy, — Petitioner, a decree-holder, 
allow^ another decree-holder to obtain a decree upon 
a regular suit declaring him entitled to follow the 
properties in dispute in execution of* his decree, and 
did nothing even after that decree was obtained 
until another decree-holder applied for the attach- 
ment and sale of the properties in execution of his 
decree, and the lower Court having all the parties 
arrayed before it, and having passed an order reject- 
ing the petitioners application, petitioner, ^ter 
more than ninety days (the period limited for an ap- 
peal) had elapsed, invoked the aid of the High Court 
under section 15 of the Charter Act ; but ^e Court 
declined to exercise that jurisdicUou, leaving the 
petitioner to his remedy in a regular suit. KaiiBB 
Kxsbobv Sbh V, Wi8B . 17 W. B, 477 


SUPBEHTTBITBIIKCB 0» ttiaS 

OOXTBJP^conUnued, 

2. CHAETBE ACT, 24 A 25 V1CT„ 0, 164 i- 

(a) CiTiB Casbb— centtfitfsd. 

Szercise of snperintexideBoe— 

ICunsif interpreted the second order of the High . 
Court as a variation of the 5rst, and entf)rtaiiied the 
suit, — Beld that though the action of the High Court 
did not affect the merits, yet, as plaintiff had a sub- 
stantial claim, the second Mnnsif did right in re- 
ceiving it. Shooyavbubby 1)abbb V, Bwabbjl 
Hath Mookbbjbb . .85 W. B,, 844 

85. ■' - " diving appeal 

where none ties, Ord»r doing injustice, — The 
High Conrt should not, in the exercise of its extra- 
ordinary powers, give an appeal in a case where the 
law provides none. Kor should the Court in the 
exercise of those powers interfere when such inter- 
ference would have the effect of working an injustice. 
Nabayabbhai Lalbhai V, Gahhabbishba Bal- 
bbishba . . . • 4 fioHL, A. C., 87 

86. EzerelBe of jorisdiatioii,— 

Giving appeal where none lies, — The High Court can- 
not admit an appeal which Act VlII of 1859, and 
section 11, Act XXIJI of 1861, do not allow. Sec- 
tion 15 of the Charter Act held not to apply tb the 
question. Oobinbnath Sakbyal v. Rah Cooiub 
Ghosb 9 W. B., 115 . 

87. Party bringing 

appeal without right of appeal. — Per Biboh, J. — \ 
party w*ho has preferred an appeal to the High Court 
when the law gave him no right of appeal, is not en- 
titled upon the hearing to ask the Court to treat it 
as an application for the exercise of its extraordinary 
jurisdiction under section 15 of 24 and 25 Victoria, 
Cap. 104. 1b xhb hattbe of thb petition of 
SooBJA Kant Aohabj Chowdby . 

[l.I«.B.,lCaXe.,388 

86, — ■ Admission of 

appeal after time, — Appeal, Delay in filing. — Act X 
of 1859, s. 25.— The High Ck»urt, under its general 
|>ower of superintendence, set aside an order of a 
lower Appellate Court admitting an appeal filed 
beyond time, on the g^und that the lower AppeUata 
Court had no jurisdiction to entertain an appeal 
passed by the Collector under section 25, Act X oif 
1859. Akba Habhya V. Gaoan Shutab 


84. — — - JEffeet as to 

merits of ease of rejection of claim to exercise of sx* 
iroerdinary jurisdiciion, — The extraordinary powers 
conferred on High Courts by section 15 are only ex- 
ercised when,j^rs%, there has been a capital error 
in the judgment of the lower Court ; or, secondly, the 
plaintuf has entitled himself to special interference. 
The rejection of an application under section 15 
does not necessarily amount to a decision on the 
merits. Where a s^t for rent was thrown out by a 
Ituttsif and subsequently thrown out by a Small 
Cause Court, and in either ease the High Court re- 
fused to interfere under section 15, but a dilCevent 


S. C. Ohba Nttshyo V , Gitgttn Sootub 

[U W. ISO 

89, — Appeal 

drawn without authority, — Application to set swUa 
order refusing to restore An appeiri wMdi 

had been preferred to the^ Judge wiw witi^bawn 
the next day through another plof^der* Shortly 
after, an application was made to have the appeal re- 
stored, on the ground that the second pleader had no 
aiithorily to withdraw the appeal. Tido Judge re- 
fused the application. Xeld mt no appeal lay from 
that order, and the High Court refused to interfere 
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CHABTISB A€t, & 85 VICT^ «« lOA 8.15 

. — eoniinmed^ 

(a) CmL CAgBS-- 

!8btereige of JuH8dietio33L-**«oii^tmrai. 

nndfit «eeti6ii 16, 24 and 26 Yiotoria, Cap. 104, aa 
tinder the dmumstaiieeff they thought the Judge 
ahould not he directed to take fortiber action in the 
matter# MimsooHUTTr Dbbia v. BicirKPirT Sihoh 

[13W.E^167 

40* • Order releasing 

pf^perigtrom aUaehm$nt,^hxi. order of a competent 
Court releasing property from attachment after in- 
reatiigation of a claim put forward ought not to he 
intexfered with on an^ ground of mere irregulaxity, 
nnleae a failure of justice has occurred. Bishno 
CE mnonn Bhuttachabjsb e. Shoshbb Mohuk 
PaX) C&owDHsr . . . 22 W. B., 277 

41* - Illegal arrest in 

Comri ef Magietrate.-^The High Court declined to 
exeroiee the extraordinaiy' powers descrihed in section 
15 of the High Courts Act, where a Magistrate did 
not interfere with the arrest in his Court, under a 
a d\dl process, of a person who had been accused be- 
fore the Magistrate, but was acquitted at the time of 
his arrest Iir ths maitbb op thb pBnTiOP of 
G trBBBBSLALl . . I8W.R.. 

42# —— I — . Mward under the 

lSm»ah Naaim*e Debts Aei^ 1873, on matter alreadg 
dmdded bg decree , — ^Where certain judgment-cre- 
ditors submitted a decree of Court to the Commis- 
doners appointed under the Kawah Nazim's Debts Act, 
1873, as if it were a new and unascertained claim, and 
the Commissioners expressed their opinion on the 
mdto involved in it (although it had been already 
determined), the High Court held it had no authority 
to inquire into their award. Ombao Bbgijm e. 
COHlflBBXOKXBS VEOBB AOT XYII OF 1^ 

4S# — - Power over Col- 

lector#.— Under section 15 of the High Courts Act, 
the High Court had a power of superintendence over 
Collectors’ Courts, and could inteifere to restrain a 
CoUeetor from exercising a jurisdiction which pro- 
perly belongs to a Ziliah Jud^. Bhybitb Chukobb 
C^ pxroBB e. Bbaka Sookobbbb Dbbia 

[dw.B.,Aot2;es 

Vouira, HtTBO Moairjr Moobbbjbb e. Kboabkath 
B oi8 # , 6W.B.,Aet2;;25 

4A — - ■' Setting aside 

decree made ultra vires.— Where a decree is ultra 
uires, the debtor’s remedy is either by an applica- 
tion for review or by an application to the High 
Court to exmmse Its powers under the Charter Act, 
Beetaon 16. DooBaA Doss Sabdtal e. Pabokoo 

MTrawrw ' 

4 $^ — * 'B^ksalofappU* 

under Act Till of 1^69, s. 119 ,— parte 
passed ew parte agahnst a 


strp»Bxv:7«Biin>siroB or mmu 

CODBT ^continued, 

A CHABTEE ACT, 24 A 26 YICT#, o. lOA «. 15 
•continued, 

(a) Cmt Cabbs— ooiifiaBsd. « 

Bacerc^e of Jurisdlotioii— 

defendant who had not appeared. The defendant 
failed to show cause for setting aside the judgment 
under section 119 of Act YIII of 1869. He then 
appli^ to the High Court under section 15 of 24 and 
26 Yictoria, Cap. 104, to set aside a portion of the 
decree as having been passed without jurisdiction# 
The Court ref us^ to interfere. Ib thb hattbb of 
THB PBTZTZOB OF LbSLIB 

[10 B. li. B,, 68: 18 W. B., 474 

46. - , Discretion of 

Mnnieipalitg,^ Bates for cleaning iaa^.— Case hi 
which the Munsif held that the Municipality had 
expended more money than was necessary in clean- 
ing the petitioner’s tank, and the Judge on appeal 
set aside the Munsif’s decision and gave the Muni- 
cipality a decree, on the ground that under the law 
the matter was purely within the discretion of the 
Municipality. Beld that, even though the rates 
charged by the Municipality were higher than those 
which could be obtiained by other persons, that was 
no ground for the interference of the High Court# 
Ik thb xattbb of Jogbsh Cbukobb Dutt 

C16W.B.,2S5 

47. Ssereise of die* 

eretion under Act XX of 1863, ss. 4 and d.^Befksal 
of Where an application by a petitioner 

under Act XX of 1863, section 6, to be appointed 
manager of a religious endowment, was rejected by 
the Judge after hearing both sides, on the ground 
that there had been no transfer of the property by 
the Local Government under section 4. I^e Conrt 
refused to interfere under section 16 of the Charter 
Act, holding that the Judge had not declined to 
accept juris&ction in the case, and that he was right 
in refusing to exercise the jurisdiction vested in 
him by section 6. Ashbuf Hossbik v. Ha a ?* i t a 
Bbgum .... 18W.R.,266 

48. Order rejecting 

document under s, 129, Cioil Procedure Code, 
1859.— The High Court refused to interfere under 
section 16 of the Charter Act to set aside an order 
rejecting a document, made by a Court under Act 
.YllI of 1859, section 129,-— an appeal from such 
order being barred by section 363. Ik thb eattbb 
OF Bbskikb . . . 18 W# B., 5U 

w — JStrror of law^ 

Qumre , — Is a oondiot between a Judge’s oraer and 
a direction of law, ground for the High Court to 
exercise its powers Zl interference? Dobsbb «• 
Sbbbkzbash Dax , # , 12W.B.»74 

50. j Stror oflaw,^ 

Case where no ap^d lies to Migh Cotifit.— Here 
errors of law oommitted by a lower Appellate Court 
in cases in which the High Court has no appdli^ 
jorii^ction, do not give the latter Court power to 
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BUPEBlKTKBfVMNCB OF SIOS 
OOXJ BT^caniiitued. 

2. CHABTER ACT, 24 & 25 VICT., o. 104, 8. 15 
— eontin»$d* 

(a) Cmt Cases — continued, 

Xhceroise of juriadiotioa— 

interfere under section 15 of the Charter Act, its 
interference being restricted to cases in which the 
lower Court exercises a Jurisdiction which it has not, 
or refuses to exercise a Jurisdiction which it has. 
KaXiVB Hoe Dass s. Eoobebssvb Ohuokbbbottt 

[16 W. 90 

IsaiTE Chukobb Poddab V, Shosheb Dhub Sbb 

[18 W. B^ 289 

51^ — * Court acting 

icithout jurUdietion, — Error in /<*«.— -The inter- 
ference of the Higit Court under section 15, 24 and 
25 Victoria, Cap. 104, should be condned to eases in 
which the lower Court has acted without jurisdic- 
tion, or has improperly declined Jurisdiction, and 
should not be extended to cases in which the Court, 
though competent in respect of the subject-matter, 
has misconceived the law in deciding a case. In 
BB Kasinate Boy Chowdby 

[7 B. Ij. B., 146, note 

S. C. Kashkbnath Boy Chowdhey u, Shabi- 
TEBB SOONDOEBB DOSSBB . 11 W. B^ 402 

62. Error in law, 

•^InjuUiee^ Frevention of , — Where there has been 
a manifest error of law, and to prevent manifest 
injustice, the High Court in the exercise of its 
extraordinary jurisdiction will remand a ease to the 
lower ('ourt though the value of the claim may be 
under B500 and the case may be one in which a 
special appeal is not allowed. Bamabai v, Tbim- 
BAK Uaki^bh Dbsai • . 9 BOIXL, 288 

53 , Erroncoue order 

in law made in consequence of false staiemeni of 
jptfr/y.— The High Court will interfere, under section 
15 of the Charter Act, with an order made by a 
lower Court which Is merely contrary to law, when 
that order has been passed in consequence of a wil- 
fully false statement made by the opposite party. 
Boauo K 0 NBBN LaUi V. Mohbbh Lall 

[8 O. L. B., 187 

54, Wrong decision 

where no special appeal lag. — Whore the lower 
Court's decision was fundamentally wrong in law, 
and the liability of the defendants in the essential 
matter of the suit had not been properly tried, the 
High Court, although not warranted in interfering in 
special appeal (by reason of the suit lieing a money 
claim imder B500), was justified in interfering under 
its general powers of supervision. Shabcdanbb v. 
BeojooBam . . , . 22W.B.,44 

55, — - Eefusal of order 

0/ eonfirmaiion of eale,----Mrror of /aw.— A certified 
purchaser of property sold in execution of a decree 
applied to the Judge for an order of confirmation of 
sale, and was refused. Keld that the High Court 
bad no power to interfere with the Judge's decision, 


itfPSBIiNTBNBBNCB OF HIGH 

COUBT — continued, 

2, charter act, 24 k 25 VICT., o. 104, s. 15 
-^continued, 

{a) ClYXL CkSBA-^continuei, 

Bxeroise of Jurisdiotion— coafinvstf. 

even though erroneous on a point of law, upon a 
matter entirely within his jurisdiction, and from 
w'hicb there was no appeal. In thb hattee of ybb 
FBTITIOM OF DUEQA ChABAN SIBKAB 

[2 B. L. B., A. C., 166 

6. C. Dooboa Chubn Sibcab s. Dooeoa Churn 
Ghossal , . . . UW. B.,28 

53 ^ JPrror of law , — 

The High Court will not, under section 15 of 24 
and 25 Victoria^ Cap. 104, interfere with judgements, 
decrees, or orders of a lower Court on the bare 
ground that they are erroneous at law, or are based 
upon a urrong conclusion of facts: there must be 
some special ground justifying the High Court to 
exercise such powers. MADHi7B\,CHCrKDBB Qxbbb 
V , Shah Chand Giebb. In thb nlattbe of thb 
PETITION of SHAK CHAND GiEBB 

[L L. B„ 3 Calo., 248 

57, — Error of law,-^ 

Eevieion of judicial proceedings, — Jurisdiction,^ 
The High Court is not competent, in the exercise of 
the powers of superintendence over the Courts sub- 
ordinate to it conferred on it by section 15 of 24 and 
25 Victoria, Cap. 104, to interfere with the order of 
a Court sulmrdinate to it, on the ground that such 
order has proceeded on an error of law or sn error 
of fact. Where, therefore, on appeal by the judg- 
ment>debtor against an order conhrming a sale of 
immoveable property in the execution of a decree, 
the lower Court set aside the sale on a ground not 
provided by law, and the auction-purchasers applied 
under the above-mentioned section to the High 
Court to cancel the lower Court's order, the High 
Court refused to interfere. Tbjt Bam v, Habsitkh 

[I. Ii. B., 1 AIL, 101 

58, II — — Supervision an 

to execution of order. — The High Court has juris- 
diction to direct a lower Court in what manner its 
own (the High Court's) decree or order shall be 
carried into effect by that Court, and to see that the 
lower Court does not pervert the order or do that 
which was not intend^ to be done, even when such 
order cx>n8titute8 a part of the order in execution of 
a decree which the lower Court ought to have passeA 
Kalbb Doss Sandyal e. Boy LHOHMBBFm* Dooi* 

59 , Act X of 

s,15t — Execution proceedings, — Where a Depu^ 
Collector refused to entertain an application \g a 
defendant for realisation of costs awuded by a Court 
of Appeal, and for refund of the amount which the 
plaintiff had realised from the defendant in execu- 
tion of the decree of the lower Court, but which had 
been disallowed by the Court of Appeal, and where, 
on appeal, the Judge held that no a|meid lay under 
section 151 o£ Act E of Befd that the High 
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8l7I^BBXKl*Sin>£HCB OF HIGH 

OOUBT-^oonUnued, 

2. CHAETEB ACT, 24 & 25 VICT„ o. 104, 8. 15 
-continued, 

(a) Cira 

Bzercise of Juri8diotion-»<»oft6’fii<«J. 

Court liad power, under 24 and 2& Victoria, Cap. 
104, section 16, to order the Deputy Collector to 
enforce restitution of the amount realised from the 
defendant in excess of the amount allowed by the 
Court of Appeal, and also to execute that part of the 
decree which awarded costs to the defendant. In 
THB 1LATT8B 08 THB PETITION OF GOBINO EOO- 

HAB Chowdey B. L. B., Sup. Vol., 714 

[2 Ind Jur., K. 199 : 7 W. B., 520 

60* -- Order €(f Coh 

Uetwr giving possession, Beversal of, — Where a Col- 
lector, having passed an order for possession of a 
certain tenure in favour of the applicant on his pur* 
chase thereof at a sale for arrears, reversed such 
order at the instance of an objector who had already 
purchased the same at a sale under Bengal Act Vlll 
of 1565, for arrears of rent due upon it, and had 
been put in possession, the High Court refused to 
exercise its powers under section 15 of the Charter 
Act. Nabayani Dayx Dbbx e. Chandx Chabak 
Chowbhby . . 3 B. Ii. B., Ap., 65 

3. C. Nabaiheb Dabeb e. CHtnrDEE Chubn 
Chowdhby . . . 11 w, B., 512 

61. I, Letters JPaUnt, 

cl, 16. — JSelease tf person imprisoned in execution of 
decree, — Where, in exeention of a summary decree 
for rent obtained under Regulation Vll of 1799 in 
1851 against the father of the petitioner and another, 
the petitioner was arrested and lodged in jail in 
January 1867, — Meld by the majority of the Court 
(Nobman, J., dissenting) that the High Court could 
not, under the general powers of superintendence 
vested in it by section 15 of the High Courts Act, or 
section 16 of the Letters Patent, interfere to order the 
release of the petitioner. Gopab Sinom v. Covet 
opWabds .... 7W. B.,480 

62 . — — — Assignment of 

decree,^ Civil Procedure Code, 1859, «. 246 , 2$6 . — 
Lutg of Judge, — Where a judgment-creditor seeks to 
attach and s^U a decree on the allegation that the as- 
signment of I it was not a bond fidis conveyance, and 
i£e convince purports to be one of property speci- 
Aed in section 265, Act Vlll of 1859, it is the duty 
of the Judge, under section 246, to inquire whether 
the assignee of the decree was or was not in bond fide 
possession of the property. If the Judge inquires 
Into the facts, no appeal lies from his order ; but if be 
refuses an inquiry, the High Court, uuder its general 
powers of superintendence, can and ought to require 
the Judge to make the inqub^. Gbsbsh Ceundbb 
LAHOEBE V, KA8HEBS8t7BBB DBBIA . 8 W. B., 26 

68 . Execution of de- 

trees for reni,---Axd X of 1859, es, 26, 77, and 180,-- 
Whether a de(^ for rent, under Act X of 1869, 
made in one ^trict, can be transferred to another 
lor execution, is a question which the High Court can 


StTFBBlNTBNBXSKOJB OF HZGB 

OOITBT — continued, 

2. CHARTER ACT, 24 & 25 VICT., 0. X04i ». 15 
— continued, 

( 0 ) CxTXL Cases— ^ coa^imted. 

Bxeroise of jurisdiotion-^cea^iausd. 
decide in the exercise of its ** superintendence over 
all Courts subject to its appellate jurisdiction,'^ under 
24 and 25 Victoria, Cap. 104, section 15. Kilmoki 
Dbo V, Tabanatm Mukbbjbb 
[I. li. B., 9 Gale., 295: 12 C. U B., 361 
I*. B., 9 1. A., 174 

Acting in excess 

of, or refusal of, jurisdiction, — A party dissatistiod 
with a legitimate hndiug under section 1 6 , Act XIV 
of 1859, has a special remedy by a suit in a Civil 
Court, and cannot claim the High Court's inter- 
ference under section 15, 24 and 25 Victoria, Cap. 104, 
except where the Judge has exercised a jurisdiction 
which he has not, or has refused to exercise a juris- 
diction which he has. Dooboa Soonburbb Ubbia 
V, Kashbe Kant Chuckbbuutxy . 14 W. B., 212 

66 , Order exempting 

debtor from Uahilitg on ground of limitation. — Sec- 
tion 15 of the 24 and 25 Victoria, Cap. 104, dotm not 
enable the High Court, by way of motion, to deal 
with an order made a lower Appellate Court in ruses 
where the latter has jurisdiction, and tlie law declares 
that its order should be final. An order exempting a 
debtor from liability on the question of limitation, 
even though erroneous, is an exercise of jurisdiction. 
Showpaminsb Dossbe V. Manxok Rah Cii<»wpHBY 

[9 W. B., 386 

Kalbe Pbbsaud Chowphey V, Ram Soonpfk 
SiBCAB . . . . 12 W. B., 120 

66 . Postponement of 

execution sale tcilhoui taking security, — Where, in a 
case under Bengal Act Vlll of 1869, a Munsif on a 
claim being preferred to property attached in exe<JU- 
tioD postponed the sale of it without taking security 
or having the amount of the decree deposited , — T 
tliat his proceeding, though erroneous, was in a ease 
in which he had and exercised jurisdiction, and that 
bis decision ought not to be sot aside under the 15th 
section of the Act 24 and 25 Victoria, Cap. 104. 
In the uattbb of the petition of Baobah 

[20 W. B., 10 

67. ■ Exeoutiem of 

decree, Refusal to stay, — Allegation of fraud and 
finding against it, — W, got a decree against M, in 
the Court of the Sadder Ameen, and, in exeention, 
attached certain pro(>erty of the judgmont-dchhir. 
J., who had a decree against the same judgment* 
debtor in tlm Court of tlie Principal Sudder Ameen. 
applied to the Court of the Sudder Ameen to stay its 
proceedings, on the ground that W*s decree had 
been obtained by fraud. The Sudder Ameen refns* 
ing the application, J. ap{>ealed to the Judge, who 
saw no ground for the imputation of fraud. Meld 
(by HoBBaVSE, J.) that the Judge's judgment was on 
the face of it good and in a case within his jurisdie* 
tion, and that it did not call for an exercise of the 
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SnPBRllfTBNllBIirOE OP HIGH 

CO0R^ — oowiinued, 

2. CHARTER ACT, 24 A 25 VICT., 0. 104, 6. 15 
continued, 

(a) CiTiXi Casbs — continued, 

Exeroiae of juriadiction— 
extraordinary power given to the High Court hy 
t»ection 15 of the Charter Act. Jvkal Au 

M . . . . UW.B.,87 

68. - — > Order voiihin 

jurUdieiion, — Suit for arrears of rent and eject- 
ment,-^k suit for arrears of rent, whore the plaint 
contained also a prayer for ejectment, having been 
dismissed by the hrst Court, an appeal was prSerrod 
to the Collector, who heard the case without any 
objection as to jurisdiction, and decreed it solely 
upon the question of the extent and character of the 
land and the arrears of rent thereupon. Held that 
as the Collector exercised a jurisdiction which he 
had, no question of ejectment having been decided 
by the hrst Court, and no appeal having been made 
to him upon that point, the High Court refused to 
exercise the power they had to interfere under sec- 
tion 15 of 24 and 25 Victoria, Cap. 104. JDtJBSTTK 
Hhuqut V , Mauoued Ali . « 13 W. R., 488 

69. — - Suit brought in 

wrong Cotfri,*— The plaintiff brought a suit, which 
was cognisable by a Small Cause Court, in a Munsirs 
Court having jurisdiction within the local limits of 
the jurisdiction of the Small Cause Court. He 
obtained a decree, but the decree was reversetl on 
appeal. On speciid appeal the Court, though holding 
tliat no special appeal would lie, set aside the decrees 
of both the lower Courts as having l>een passed 
without jurisdiction. Tabini Chaban Mookskjbb 
V , PuBKA Chabdba Roy 

[6 B. U R, 717: 15 W. R., 897 
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surety. Upon NJe proceeding to execute the decnee, 
C, applied for a revival of the suit, which was grant* 
ed, and a re-hearing was appoint^ for the ^ M 
1869, but subsequently p^poned to the 8th, on 
which date the case was struck off by the Depnl^ 
Collector, under the provisions of section 54. Snbse* 
quently If. applied for a fresh execution of his on* 
cpnal decree to the Collector, who sent the reosrd to 
the Deputy Collector, with instructions to carry out 
the execution. Thereupoh C. obtedned a rule from 
the High Court calling on N, to show <»use why the 
Collector’s order should not be set aside. Meld that 
the Deputy Collector’s order striking the case off the 
file annulled the decree so far as C. was concerned, 
and that the Collector’s order directing executiOD was 
without jurisdiction and the High Court would set it 
aside under their powers of superintendence. Gvda- 
SHTTB Chattsbjbx c. HithbiiAij;. Moqbbbjbb 

[IBW.R.,406 

78, — Order contrary 

to laWy from which no appeal lay, — Civil Procedure 
Code, 1859, s, 246 . — wWe an order was made by a 
Munsif under section 246 of Act VIII of and a 

regular appeal was prefen^ed, and then a special 
appeal to the High Court, that Court, while refusing 
to entertain the appeal, on the ground that the Mun* 
siPs order was final, or to set aside the order under 
section 15 of 24 and 25 Victoria, Cap. 104, expressed 
an opinion that the order was contrary to law, and left 
it to the Munsif to act upon such opinion. Kant 
Chubb Qib Gossaik v. Bskhshi Mohak Da« 

[6 B. L. R., 787: 15 W. R., 880 


70. — Order made 

Without jurisdiction. — ^The High Court exercised its 
powers of superintendence to set aside a judgment of 
a Judge reversing a judgment of a Munsif passed in 
accordance with the avi^ird, the Judge’s order being 
without jurisdiction. Im Tus mattbb of Ilahi 
B ux .... 5 B. !«. R., Ap., 75 

S, C. Elahbb Buksh 0. Hajtoo . 14 W. B., 88 

71. Order made 

without jurisdiction, — Appeal in rent suit to wrong 
Court , — A suit to re<*,over 11254 as arrears of rent 
having been decreed by the Deputy Collector for 
B49, the defendant appealed to the Judge, but 
pl^ntiff appealed to the Collector. The Judge dis- 
missed the defendant’s appeal, and the Collector 
gave plaintiff a decree for the full amount originally 
claimed. The High Court, under section 15 of the 
Charter Act, set aside the Colloi^tor’s det^ree as made 
without Jurisdiction. EooxifBB Roy v, Avbiyh 
Bam. 14W.R.,854 


- Order of 

iar madM without jurisdiction, — ff. sued hisgomasta 
iM*) and Jf,’s surety (C) under section 24^ Act 
X of 1859* and got a decree parts as against the 


74, ■'*'- Order conlrwty 

to law,--^Ciml Procedure Code, 1859, s, 246.-^ Want 
of jurisdiction. — Act VIII of 1859, s, 246, Order 
under , — In a case decided by the Mnmuf, in whidi it 
was found by the High Court that there was no 
appeal to the Judge, the Judge’s order was set aside 
as passed without jurisdiction, and the MunsiPs 
order was also set aside as not having been passed 
nnder section 246, Act VIII of 1859, under . which 
section the objection had been perferred. Habbis 
Chukuba Gupto 0. Shashi Mala Guptx 

[6 R I.. R., 781:15 W. R. 160 

75 , — ; Order passed 

without jurisdietion.’-^Claim overvalued for purp**se 
of giving jurisdiction , — The plaintiff brouj^t a suit 
in the Court of the Subordinate Judge of Dacca, 
under section 15, Act XIV of 1859. The defeinlant 
pleaded that the Judge had no jurisdictloii; inasmuch 
os if the suit had b^u properly valued, it was one 
cognisable by the Munsif. The J udge fqund that the 
value of the property did not exceed RIKHl, and tliat 
the plaintiff had over-esthnated the value of the 
claim in order to exceed the jttciadictlou ; hut instead 
of returning the plaint, he proceeded to try the caso 
on its merits* and dismissed the suit. On an applies- 
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tion on behalf of the plaintiiff to eet aside the judfr- 
ment as passed without jurisdiction, the High Court 
refused to intexfere under section 16 of 24 and 25 
Victoria, Cap. 104, Ik thb kattbb of thb fsti- 
TIOK OF WiBB . . 10 B. la, B,» Ap., 20 

76. — Order paeeed 

eoUktmi JuriedioiiotL’^Jdeeival of euit^Aei X of 
18S9, $i* 54» 55, and 58. — A suit for arrears of rent 
was ^missed by the Deputy Collector for default 
under section 64, Act X of 1859. Thereupon a fresh 
suit was brought by the same plaintiff for the 
recovery of the said arrears, and a decree was oh- 

"" tained. Qn appeal, the Judge reversed the decision 
of the Deputy Collector, and dismissed the suit. The 
plaintiif then applied under section 58, Act X of 
1859, for revival of the former suit, but the Deputy 
CoUe^r r^ected the ^plication. On appeal, the 
Jndge held that the suit might be revived, and 
remanded the case for triaL The High Court, under 
its general power of superintendence, set aside the 
order of the Judge as passed without jurisdiction, 
holding that, although the Deputy Collector had 
formerly struch off the case under section 54, yet it 
was in fact an order under section 55, and therefore 
under section 58, Act X of 1859, no appeal lay to the 
Judge. Habib Sobhak e. Mahsksba Nath Hot 
[ 2 B, Xu B., Ap., 82; 11 W. B., 128 

77. " ' Order made mih* 

mt furiedieiion. — Omiseion to object to illegal fro^ 

Where a respoudeut iu a Collector’s Court 
applied in special appeal to the High Court to exer- 
cise the general powers of supervision vested in it by 
section 35, Act XXIll of 1861, and section 15 of 24 
and 25 Victoria, Cap. 104, to set aside the Collector’s 
proceedings as without jurisdiction, it was h$ld that 
as he had allowed the appeal to be heard without ob- 
he was not entitled to the relief sought. 
Moxbb Dabbb s. Bipik Hukditl 

C10W.B,,6 

76. '■ ■ Xrror ta revere^ 

injfjudgmmt for want of jwriedxetion, — Where the 
IKstiict Jod^ reversed the decree of the Munsif 
for want of jurisdiction, although the amount of the 
was under fiSOO, the Court, in the exercise of 
its extraordinary jnris^ction, interfered. Batak- 
BHAKKAB EBVASHAKKAB V, OULABSHAKICAB |iAlr- 

BHAKBABi « « . . 4> BOUUf A. O.^ 178 

70 , - Judge exceed* 

iiM Me powere under #« 246, Act VIII of 1859 . — 
Vnbiere a Subordinate Judge, under Act VllI of 1859, 
seei^n 246, declared that a decree-holder was enti- 
tled to enforce his mortgage lien against certain 
attached property, although uiat property was in the 
possesiaon of the claimant on his own account, and 
not cpi b^slf of the jndgment-debtor, inasmuch as 
^ claimant profess^ to derive his title under a 


SUPHBIHT^ENBXIHOX OF HIGH 
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ladavee executed in his favour by the judgment- 
debtor, — Held that the Subordinate Judge him pro- 
ceeded beyond the authority given him by the sec- 
tion, and the High Court would therefore exercise 
the extraordinary jurisdiction given by section 15 
of the Charter Act, by setting aside the Judge's 
order and directing property to be released. Ik 
THB KATTBB OF KhXLLAT CHVKBBB GhOBB O. 

Goitbohubk Mojoovdab . . . 18 W, B., 402 

80. Improper 

cue or improper refusal to exerciee juriedietion ^ — 
The High Court will not exercise its extraordinary 
powers under the Charter Act, section 15, except 
where jurisdiction has been either exercised or re- 
fused improperly : it will not interfere under that 
section even where a wrong decision has been arrived 
at, if the Court which arrived at such decision exer- 
cised a jurisdiction which it properly possessed. 
Khowaz Bax Bux Sikgh e. Bibhbndhaebb Gbbb 

[28 W. B., 402 

81. . , 1 .1^. — — Itefueal to enter* 

tain euit by Court from which there is an appeal.-*- 
When a Court, subject to the appellate jurisdiction 
of the High Court, refuses to entertain a suit over 
which it hiss jurischction, the High Court may, under 
its general power of superintendence, order the Court 
below to entertain such suit notwithstanding that 
no appeal would lie to the High Court from the 
decree in such suit Habdayal Mandal v. Tib» 
THAKAKP THAKTTB 

[4 H I..B., Ap., 28: 18 W. B., 84 

82. Refusal to make 

inquiry as to possession in claim under s. 246 J Civil 
Procedure Code, 1859. — In a case of a claim to 
attached property where the Snbordinate did 

not consider himself competent to make the ihquiry 
as to the nature of the possession necessary, under 
section 246, Act VI II of 1859, the High Court de- 
clined to interfere under the special provisions of the 
Charter Act, because the decree-holder had a remedy 
by regular suit. Ik thb mattbb of Hubbehitb 

MOOKBBIBB. HITBBBHUB MOOBEBJBB e. NOBIK 

Ckckbbb Dobs . . . 20 W. 202 

38 , decision on irre* 

gular procedure under s, 280, Civil Procedure Code, 
1859.— A decree-holder in execution having got 
TOssession of certain property, application was made 
for an investigation under section 230, Act VIll of 
IW. The without going into evidence, 

rejected the application, and the Judge, in the same 
manner, reverm the Munsif’s judgment and gave 
the applicant possession. The High Court on appli- 
cation set asiae both decisions as not being decisions 
on the investigation of a suit within the section. The 
question still remained for decision, whether the pro* 
l^rty was bond fide in the possession of the applicant 
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Exercise of juri8diction--co»«»«ee(i. 

on bis own account or on account of some person 
other than the defendant. Woohssh Chukdbu 
Boy o. Bibhoo Hookhbb Dosseb . 11 W. B., 197 

34, Order rejectUg 

application hy party disposeeeeed in execution of de- 
cree,^ Act VIII of 1859, 9. 250.— Whether or not 
an appeal lies from the decision of a lower Court 
rejecting an application by a party other than a 
defendant, under section 230, Act VIII of 1859, 
disputing the right of the decree*holder to dispos* 
sess him, the High Court may, under the 15th 
section of the Charter, compel the lower Court to 
exercise its jurisdiction. Golucknarain Dutt v. Et«- 
iooprea Dostee, 1 W, R., 140, referred to and 
questioned. Collbctob ov Boo&a e. Kbishka 
iNDBA EoT 

[2 B. B., a. 0.,.801 : 11 W. B., 191 

36. Denial of juries 

dicUon.'^Act X of 1859, t. 77. — A. sued A., a ryot, 
for arrears of rent. C, was added as a party 
under section 77, Act X of 1859. The Collector on 
appeal refused to tty C.*9 claim under section 77, 
because she had not produced her title-deeds. Meld 
that the refusal to try C,*9 claim by the Collector 
was a denial of jurisdiction on his part, and the 
High Court sent back the case to the Collector for 
trial of C.’s claim. IK THE mattes of the feti- 
TIOK OF NaSSIB JAE 

[7 RIi. B..144 : 16 W, B.» 418 

36. — Refueal to attach 

property^ Refusal of jurisdiction. — Where a Muu- 
sif refuses to attach property in execution which he 
is bound to attach, he may be compelled to do so by 
the High Court in the exercise of its powers of super- 
vision. Mukohhb Paulv. Wise . 16 W. B.. 246 

37 , Refusal to exe* 

cute decree.-^ Refusal of jurisdiction. — Where a 
Deputy Collector who had passed an informal decree 
refused to execute it on application, the decree- 
holder was .held to be entitled to an order from the 
High Court, in the exercise of the powers it posses- 
ses under section 15 of the High Courts Act direct- 
ing the Deputy Collector to do his duty. Khb- 
ETTHBUBBE DABEB «. SfiUBUT SOOKDITBBE DiBEE 

[14W.B.,9 

88- Refusal qf De* 

puiy Collector to sell in execution of decree where 
plaintiff has obtained declaration of Me right in 
Civil Court. — If a decree ot a Civil Court declares 
that the plainilif has a right to bring certain pro- 
perty to sale in a Deputy Collector’s Court, and the 
Deputy Collector, at ^e instigation of the defendant, 
declines to proo^ with the sale, his declining to 
do his duty does not give a fresh cause of action 
for the purpose of obtaining a second declaration^ 
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though it may be a good ground for asking the 
High Court to use its extraordinary powers to put 
the Deputy Collector right. BuOKOOKUKDcrK SXKOM 
O. COCHEAEE . . . .20W.B.,IA 

89. ■■■•■' Refasal to eon» 

eider grounds. — Reciew of judgnsent of predecessor* 
— Where a Court subordinate to the High Court 
rejected au application for a review of judgment, 
refusing to consider the grounds of the same, becrae 
the decree of which a review was sought was given 
by its predecel^r, the High Court, in the exercise 
of its powers of superintendence under section 16 of 
the High Cqgrts Act, directed such Const to consi- 
der the grounds. Ie the mattes of the PETirioir 
OF Mathba Pabshad . 1. la. 1 AIU298 

90. Refusal to grant 

application for reciew of judgment of predecee^ 
SOT . — Refusal to exercise yarisdicfoca,— Fmrty-six 
suits were brought against the defendants and ^s- 
missed by the Munslf of B. The plaintiffs in each 
case ap|)caled to the District Judge, who reversed the 
decision of the Munsif . In both Courta all forty-six 
cases were disposed of in one judgment. Six of the 
cases being appealable, special appeals in such cases 
were preferred to the High Court, and pending such 
appeals an application for a review of iko remauung 
forty cases was made to the District Judge, wlm 
ordered that the petition for review should stand 
over until the result of the special appeal should ha 
known. The High Court having on special appeal 
restored the decision of the Munsif dismissing the 
suits, the application for review was renewed Wore 
the successor of the former District Judge. He rom 
fused to admit the application. Meld that the Dis- 
trict Judge had not declined jurisdiction or acted 
beyond his jurisdiction, aud that the High Court had 
therefore no power under section 15 (A the Charter 
Act to interfere. Bam Lall SiEax v. Jakkx Ma* 
hatoon 4 C. L. B., 14 

91. Wrongly deelim- 

ing to exercise jurisdiction, — Where a Judge de- 
clined jurisdiction on a wrong g^und, as that of a 
question of title having arisen, when even if thah 
were the case ho had jurisdiction, the High Court 
interfered under section 15 of the Charter Ai^ 
Bam Jsbbun Kqyeb e. Shahazabee Bb&vm 

[9W. 

92. Orders of Obarlt 

established under Land Acquisition Aet {X of 1870), 
— ^The Courts established under Act X of iS70 are 
subject to the appellate jurisdiction of the High 
Court, and not the less so because an appeal Iks to 
tbe High Court from their decisions in eertain cases 
only. The High Court consequently has the power of 
superintendence over those Courts under section 15 of 
the Charter Act. Ik the MATTES of the fetitiok 
ofAbdoolA^i . , . 15RIi.B.,197 



BIOfiST or 0A»E8. 


( 6938 ) 


iPFSglfTTaSlfBBHCB OF HIGH 
OOXJBT--cimii»«ed. 

2 ; CHAETBR ACT, 24 & 26 VICT., 0 , 104. 16 
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08 l Dismissal 

minitierial affieer. — With reference to the rule that 
its extraordinary powers of superintendicnce should 
not he exercised except for the purpose of protecting 
a complainant in a matter wherein otherwise he 
would not be ahk to obtain redress, and adhere the 
applicant showed himself wortliy of its interference, 
the High Court declined to interfere on behalf of a 
party* wh^ complained that a District Judge had 
acted uUra mirea in dismissing him from the post of 
aerbhtadar of the Munsifb Court, seeing that it was 
(^n to the applicant, under the CivBKioarts Act, to 
seek his remedy from the Local Government. Ik 
THB lUTTBE OP TBB PPHTIOK OP AKBAB ALI 

OB W. B., 148 


84. - ' ' " Diamiaaal ofmi- 

adaierial officer, — A Munsif having charged his serish- 
tadar with carelessness and irregularities recommend- 
ed his transfer to some other Munsifi. The Judge 
after caUing for and receiving an explanation from 
the serishtadar dismissed him from office. The High 
Court refused to interfere in the exercise of its 
general power of superintendence, holding that al- 
though the Judge had exercised an original power 
where he had only an appellate jurisdiction, he had 
done BO cm«a complaint made by the Munsif, and the 
petitioner, if aggrieved, had a remedy under Act VI 
of 1871 in an application to the Local Government. 
iK TfiB MATTBB OP FaKBXB ChaKO LaLL 

[aOW.R.,470 

4 


85. " ' Dismissal of 

smt iff ahseaoe of original plaintiff, after adding 
third partg as plaintiff , — Per Nobmak, J, (Seton- 
Kabb, J., ^senting). — Where a Court added a third 
party as a plaintiff, a^ in the absence of the original 
plaintiff, improperly dismissed the suit, it was held 
that the suit was still pending, and undisposed of 
the lower Court as r^ards the plaintiff \ and the lower 
Court was ordered, under the High Court’s power of 
su^rintendence vested in it by the 24 and 26 Vic- 
toria, Cap. 204, section 15, to take up and tiy the 
c^ accusingly. Csvkdbb Kakt Bhutxaobabjbb 
P. BlKnABUK CfiUBBBB M 00 KBB,rBB 


8. C. Ih pbb hattbb op trb PBTmoir op Chvk* 
3>BB EAKT BHirTTA03iABJBB 

[B. Ii. B., Sup. VoL, Ap., 48 


86 , 


Dfroneomordsir, 


^JBnUing on the record partv not a legal reprs^ 
esfff of ice,— -Where a , decree had been obtained 
against a British subject domiciled in India, who 
BalM^uently died intestate, and an order was made 
reviving the decree against one of his childrms, 
and ordwing execurion to proceed before letters 
d adminbtri^ion to bis estate had been taken out, 
and willioiit iiu|aiiy being made aa to who were 
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his legal personal representatives, — Meld that, al- 
though no appeal lay against the order, yet that as 
it was clearly erroneous, and as, under the circum- 
stances of the case, it must lead to the greatest con- 
fusion and injury to the interests of the parties if 
the execution was proceeded with, the Court was 
justified in interfering under section 15 of the 
Charter Act. Poooss e. Catch iCB 

[L Ii. B., 8 Calc., 708 : 2 C. I-. B., 278 

But see Pogobb e. Ahsahoollah 

[I. li. B«, 8 Calo., 710, note 

87. ■ - Order subsiitnt- 

ing name of pnrchaser instead of plaintiff, — Jn^* 
diction of Civil Conrt’^K Civil Court is not com- 
petent to order the name of a purchaser of the rights 
of the plaintiff in a suit to be substituted for that of 
the plaintiff, or, upqp the application of the party 
so substitute, to allow the suit to be withdra^vn. 
Such an order, if made, is made without jurisdiction, 
and is not an order of that description in respect of 
which the Legislature intended either to give or to 
deny the right of appeal. But the order is one 
which the High Court may set aside in the exercise 
of the superintendence vested in it by section 15 of 
24 and 25 Victoria, Cap. 104. Jhboopi^ttbb 
Chattbbjbb V, Chvnbbr Kakt Bbhttachabjbii 

[8 W. B., 808 

88 . Pauper t Dt^ec- 

Hon of application to sue as,’^ Civil Procedure Code, 
1859, 8. 304, — Cass where there is no appeal , — 
Where a decision {eg,, the rejection of an applies* 
tion under Act VIII of 1869, section 304) is declared 
by law not to be subject to appeal, the High Court 
cannot interfere under 24 and 25 Victoria, Cap. 104, 
section 15. Babvb Ali v. Goshl Lall 

[24 W. B., 62 

88 . - "—-I JReeorder of 

Moulmein,^dot XXI of 1863, ss, 16 and 17, 'Sus- 
pension of pleader,Sihe High Court has, under 
section 15 of 24 and 25 Victoria, Cap. lOi, general 
superintendence over the Court of the Recorder of 
Moulmein, established under Act XXI of 1868. An 
order passed by tbe Recorder of Moulmein under 
section 16 or 17 of Act* XXI of 1868, granting or 
withdrawing a license to practise as a pleader in the 
Small Cause Courts of Moulmein, is an exercise of 
power which comes under the superintendence of the 
High Court. IK trb mattbb or Thomson 

[0 B. Ii. B., 180: 14 W. B.,257 

100 # ' ■ Ptfusal of ori* 

ginal Court to entertain applieaiion for review , — 
Msfusal of leave to eue in ffirmd pauperis,SnAet 
section 16 of 24 and 25 Victoria, Cap. 104, the 
High Court set aside an order of a Court of original 
jumdiction, refusing to entertmn an application to 
review an c^r refusing a petlto for leave to sue 
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(a) Civil Cases — continued, 

BReroise of juri 0 diction^o»^itt««i. 

informd ftempeHt, on the ground that the Court had 
no jurisdiction to entertiun it. In the mattbe on 
THE PETITION OP UllASUNDABI DbBI 

• £6 B* Ii# B., Ap*, RO 

lOX. ■ Meview, Admits 

tion of<t after prescribed time, — The High Court 
refused to interfisre with the order of a Court grant- 
ing a review of its judgment, although the 'appU- 
eation for review was not made until three years 
after the date of the decree, the party who preferred 
the applicatiou for the review having satlstied such 
lower Court of the existence of just and reasonable 
cause for his not having preferred his application for 
review within ninety days. Ajonnisea Bibee a. 
SOEJA Kant Achabji 

[2 R L. B., A. O., 181 : 11 W. B., 66 

102, — Bseteto, Admis^ 

sion off after prescribed time. — The lower Appellate 
Court admitted a petition for review of its judgment 
after a lapse of ninety days from the date of the 
decision without recording that just and reasonable 
cause for the delay had l^en shown. On an appli- 
cation under section 16 of the Charter Act to the 
High Court to sot aside the order of the lower Court, 
on the ground that that Court had no jurisdiction to 
entertain an application for review after a lapse of 
ninety days without recording t^at there was just and 
reasonable cause for the delay, the High Coui’t refused 
to interfere. Abbafannissa Begum v, Inabt Hos- 
SBIN . . 6 B. Ii. B., 816 : 18 W. B„ 439 

108 , Order to com^ 

pel Court to make sale absolute,-^Tho High Court 
may, on suiiicient cause being shown, make an order 
u|>on motion to com)>el a lower Court to make abso- 
lute a sale which had been made by that Court, but 
wdilch the Court had not conhrmed and thought it not 
expedient to eondrm. In the hattbb op the pe- 
tition OP OoDiuT Zuman • . 8 W. B., 109 

104. Sale made pend- 

ing inquirg under Act XV 11 of 1873 {the Nawab Na* 
zim's Debts Act), — Order refusing to confirm sale, 
— Certain immoveable property having been brought 
to sale in execution of decrees against Ameer Sahob at 
the time that the right, title, and interest thereof 
were under inquiry by Commissioners appointed 
under Act XVII of 1873 (the Nawab Nazim^s Debts 
Act), it was sold with an intimation that the pur- 
chaser would purchase an empty title. Subsequently 
the Commissioners came to an actual finding under 
section 12, declaring the property to be lield by the 
Government of India, and their opinion that it could 
not be alienated by the Nawab Nazim, In conse- 
quence of this, the Court which had sold it refused to 
oonftnn tlie sale. The High Court refused to interfere 
under the High Courts Act, section 16, holdUng that 
it was so ma^estly right and proi>er in the interests 
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\ —-^continued, 

(a) CrviL Cases — continued, 

ExerciBe of Jurisdiotion— 

of all parties to withhold confirmation of the sale iu 
this case, that it was unnecessary to inquire whether 
the order was in strict conformity witli the law or 
not. Kales Mohun Sibcab a. Humayoon Kaukb 
Mahombb Ali Mibba Bahadoob alias Amkeb 
Saubb • • • , 24 VI 

1(15. Order setting 

aside sale made on insufficient application — When 
an application to cancel a sale does not mention the 
specific grounds contemplated in sections 256 and 
257, Act Vlll of 1859, the absence of such specifica- 
tiou does not take away the jurisdiction of the C!ourt 
to inquire into the matter. Where a Judge in such 
a case sets aside a sale after finding material irregu- 
larity and substantial injury, bis finding is final, anh 
cannot be questioned by the High Court in the exer- 
cise of' its extraordinai*y jnrisiHction. Sooeoohab 
Binoh e. Kasheb Singh . • 18W.B.,2€K> 

196. Act Vni of 

1859 f s, 364. — Reversal of sale for inadequacy 
of price, — Certain bank shares, the property of 
a judgment-debtor, were sold in execution of a 
decree. The Sudder Ameen afterwards reversed the 
sale on the ground of the inadequacy of the price. 
The Judge having refused to entertain an appeal, the 
purchaser applied to the High Court. Heldf the 
parties being precluded from appealing by sertion 364 
of Act V III of 1859, the High Court bad no power 
to grant relief. In THE matxeb of the petition 
OF Dacosta . B. li, B., Sup. VoL, 482 

S. C. DAOOsxAr. Hall . 5 W. B.,Mis., 25 

107. — Civil Troeedute 

Code, 1877, ss, 290 and 622.— • Irregularity in sale in 
execution of decree . — Order of Judicial Commission* 
er, — Certain immoveable property was on the I5th 
day of February 1879 notified for sale under a decree 
of a Civil Court on the 15th of March following, so 
that only twenty-nine instead of thirty days elapsed 
between the day of sale and the notification. The salq 
having taken place, the execution-debtor applied to the 
Deputy Commissioner to set It aside, upon the ground 
that the sale was illegal, the requirements of section 
290 of the Civil Procedure Code being essential to its 
validity. Upon that ground the sale was set aside as 
illegal by the Deputy Commissioner. On append, the 
Judicial Commissioner reversed this decision, on the 
ground that the fact of the sale having taken place 
twenty-nine instead of thirty days after the notifica- 
tion was merely an irregularity, and that, as the O&e- 
cution-debtor hod not shown tliat he had suffered any 
damage from the irregularity, the sale ought to be con- 
firmed. An application was then made to a Division 
Bench of the High Court to set aside the order of tlie 
Judicial Commissioner confirming the sale, upon the 
ground that it was manifestly erroneous, and the Divi- 
sion Bench referred the question to a Full Bench: 
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8irraEIK!PBNX>BKCfi OF HIGH 

OOXtUT^^^Uimed. 

2. CHABTER ACT, 24 A 25 VICT., 0. 104» 8. 15 
— coniinued* 

(a) OiTXL CAgBS*-eoii^«i0d[. 

Fzeroise of juriadlotiozi— 

wlieti&er, assuming the requirements of section 290 to 
be essential to the validity of a sale, the High Court 
had any power, either under section 15 of the Charter 
Act or section 622 of the Civil Procedure Code, as 
amended,toBet aside the Judicial Commissioner's order. 
The Full Bench* without answering the question re- 
ferred, held that, assuming the requirements of sec- 
tion 2^ to he essentiAl, the High Court had a right, 
under its summary powers, to set aside the sale itself, 
notwithstanding (and apart from the question whe- 
ther it would set aside) the order of the Judictsl 
Commissioner. Bhbkbaj Eobbi e. Qbkdh Lal 
Tbwabi . 1, li. B., 5 Calo., 878 

103. AppUcaiion io 

"M (uide sale ta execution of decree, — Cireumetaneee 
dieentUling party to relief — A pt^y applying to the 
High Court for relief under section 15 of 24 and 25 
Victoria, Cap. 104, must clearly show that he has not 
contributed by his own conduct to his being placed in 
the position he finds himself in. A decree for possession 
with wasiiat of certain lands appertaining to an indigo 
concern was obtiuned in a suit against J), as manager 
on behalf of M, ^ Co,, the proprietors of the con- 
cern, although no member of Q. M, 4* Co. was living 
when the suit was instituted. In execution of this 
decree the plaintiff obtained possession of the lands. 
The executors of JIf., the last surviving member of 
G, M. 4 having subsequently assigned the con- 
cern to A ,3 who also took upon himself the dena-paona, 
the phuntiff applied under section 210 to execute the 
decree against it. in respect of wasiiat ; and two sue- 
cesrive ^ices under section 216 were issued to A, to 
show cause why the decree should not he executed 
against him. It. being advised that the suit was a 
nullity, and that under no circumstances could exe- 
cution be bad against him as heir or legal representa- 
tive eff any of the judgment-debtors, neglect^ to ap- 
pear ; and certain property belonging to bim was sold 
in execution of the decree without opposition on his 
part* and the sale having been duly confirmed, the 
|mrcbas6r, who was also the decree-holder, was put 
into possession. A, thereupon applied to the Court 
executing the decree to have the sale set aside, and his 
apfdicatoi being refused, petitioned the High Court 
imder jeetton 15 of 24 and 25 Victoria^ Cap. 194, for 
the same relief. The High Coart, however, refused 
to interfere, both upon the principle above stated, and 
lOmwise bewnse the purchaser, Ming also the decree- 
holder, could not enceessfuily oppose a suit by A. to 
have the sale set aside. In the vattbe of thx 
FBTITIOK OF CoOBDBAKB 

014 B. li. B., 880: 28 W, B** 810 

108, Setting aside 

ardor properly made for rateMe distribution ofsaU- 
protkeds — Ciaim, Order on,^k claim was disallowed 
to certain property which had been attached in exe- 
efSthm of a deexM. The properly was sold, and 
dtor eatlilaction of the decree it was ordered that 


STTFBBIlffTJSHDIBirCB OF HIGH 
COtTBT-— eoa^iaiied. 

2. CHARTER ACT, 24 A 26 VICT., 0. 104 8. 15 
— oontinusd, 

(a) ClTlL CAM^coniinued, 

Fzeroine of jariBdiotion---eonM«Hred. 

the sarpluB proceeds should be rateably distributed 
among other judgment-creditors who had subse- 
quently attach^. On the application of the unsuc- 
cessful claimant again preferring his claim to the 
property, the Principal Sudder Ameen made another 
order, setting aside the previous order for distribu- 
tion so far as it affected some of the creditors. Seld 
that the Principal Sadder Ameen had no jurisdiction 
to make the latter order. The High Court would, 
therefore, interfere to set it aside under its general 
power of BUperintendenoe. In THB hattbb of thb 
PETITION OF DHIBAJ MAHTAB CHAND BAHABUB 

[8B.1..B., A.C.,817 

S. C. Mahabajah of Bitbdwan e. Hbbbaball 
Sbaii • • . . 11 VF. B»| 64 

HO. ; Order _ 

eancHon to prosecution. — Gh^ant of certificate of 
administration to one holding under forged will , — 
The application of a widow for a certificate having 
been opposed by a third party (A'.), who produced 
an alleged will of the decease, the Judge ordered 
the grant of a certificate to K, Subsequently the 
widow petitioned for an inquiry into the genuineness 
of the will, and the Judge, after examining witness- 
es, considered there were sufficient grounds for in- 
vestigating the charge of forgery, and directed that 
K. should he sent to the Magistrate for that pur- 
pose. ffeld that *the Judge ought not to have 
granted the certificate to the party who produced the 
will unless he was quite satisfied that the will was 
genuine. As the order, however, directing that K, 
should be sent to a Magistrate was made with juris- 
diction, the High Court could not interfere. In thb 
mattbbof Koonj Bbhabeb Qhub . 11 W, B., 171 

111, Ssjeetion of ee* 

entity offered for stay of execution pending suit 
brought , — Where the security offered by a judgment- 
debtor, with a view to execution against her being 
staved until the decision of a suit for an account 
which she had brought against the decree-holder, was 
rejected by the lower Court, it was hold that the order 
of rejection could not be interfered with by the 
High Court under section 16 of the High Courts 
Act. In ten xattbb of ten pxtitiok of Joxioo 
.Monbx Dobbbb • 11 W. B., 494 

^AetXIoftm, 
s, 4.-^Inierferenee with decision of Small Cause 
Court ^The powers conferred by 24 and 25 Victoria* 
Cap. 104, seerion 15, and Act XI of 1865, section 4 
do not enable the High Court to interfere with the 
decision of a Court of Small Causes refusing an ap« 
plicatton on the part of a defendant to send for a 
copy of a letter which was filed in another suit, and 
which the defendant desired to put in as evidenoe. 
In ten hattbb of thb petition of Mennoo Sinoh 

[19W.B.*808 



( $948 ) 


DIGEST OE C^SES. 


( $944 ) 


tttJFBEXNTBKBSNCE OF HIO|H 

OOV'BT^’^coidimed, 

2. CHAKTER ACT, 24 A 25 VIOT., G. 104, 8. 15 

— ooidtinued^ 

(a) CXTiii Ckim^cftniinued^ 

Fbsercise of Jurisdiction— 

118. Order made hy 

Acting/ Judge and eet aeide hy permanent incumbent* 

— Wber« an Acting Judge of a Small Cause Court had 
made an order which the permanent incumbent on 
his return considered to have been made without 
authority of law,— Jlsld that the High Court was 
not competent to take up the case on a reference 
from the Judge, but that the party aggrieved should 
apply to the High Court, if bethought fit, to exercise 
its extraordinary powers under section 15 of the High 
Courts Act. Dbxp Chand o. Oogesb 

[18 W. B., 98 

114 ^ Catee where no 

epecial appeal liee and no queetion of juriedietion 
arieee* — Act XXIIlqfl861, e, 27 . — Under section 16 
of 24 and 25 Victoria, Cap, 104, the High Court will 
not interfere with the decisions of the Courts below in 
cases in which a special appeal is forbidden by sec* 
tion 27 of Act XXIII of 1861, and where there is no 
question of jurisdiction involved. Ik thb hattbb 

OA^HB PBTITIOK OF LUKHYITANT B08B 

[L Ii, B., 1 Calc., 180 

8 . C. Kbtiei Chutzakt o. Lukbbb Kakt Bose 

[24W.B.,440 

Interference hy | 

Migh Court in case oognieahle hy Small Cause Court, 
•^Act XXIII of IS&lt s, 27.— In a suit cognisable 
by the Small Cause Court, and in which no special 
appeal lay to the High Court under section 27, Act 
XXIII of 1861, the High Court exercised its extra- 
ordinary powers and dismissed the suit. DhuiAJ 
Mahtab Chukd Bahabub «. Shagob Knimn 

[5B.li.B.,Ai>.,91 

110 , — Want of juris- 

diction to determine part of cate . — In a suit of a 
Small Cause Court nature (to recover the value of 
produce) which had been decided upon the real issues 
between the parties, the High Coui*t refused to exer- 
cise its extraordinary powers uuder section 15 of the 
Charter, merely on the ground that the Civil Court 
had no jurisdiction to determine a part of the dis- 
pute, which was whether the land whose produce 
was claimed wne or was not in the British territoiy. 
Bhybul Sikoh V. jHoaBU Patkbb 

[11 W. B„806 

117, ' — Stay of suit in . 

India gainst company being wound up in Eng- 
land . — The High Court will, in the exercise of its 
general power, stay the proceedings in a suit in India 
against a company which is being wound up by 
mrdar of the Court of Chancery in England under the 
Companies Act, 1862, where the circumstances are 
such as to render it proper to do so. Bake of 
H xNBtrsTAK, China, and Japan, n. Pbbuohanj) 
Baiohanb. Abvbbbhaz Habibhai V. Pbehchanb 
Baiohanb . . . 6 Bom.» O. C., 88 


StJFBBXKTBBrDBHCB OF BIOS 
COXTBT!— coaftaasd. 

2, CHARTER ACT, 24 A 25 VICT., c. 104, «. 15 
— eontinued. 

(a) CxtiL Cabbb— coafiatced. 

Exercise of jurlsdiotioxi— coa^iaasd. 

118. ' ' Recorder of 

Uangoon, Errors in trial before. — Decision against 
validity of will. — The mere fact of errors of pro- 
cedure having been committed in a trial before a 
Recorder would not warrant the High Court in say- 
ing that in pronouncing against the validity of a will 
after investigation he acted without jurisdiction, 
or in interfering with his decision. In the xattbb 
OF Mbs Tsbb • • 15 W. B., 851 

119. ' Order passed 

without legal ecidence. — Civil Procedure Code^ 1852, 
s. 246. — A party to a certain proceeding instituted 
under section 246, Act VIII of 1859, having been 
summoned to give evidence did not attend. The 
Court, considering that bis absence was without law- 
ful excuse, decid^ the matter before it with refer- 
ence to the provisions of section 170 of the Civil 
Procedure Code. It was then attempted to move 
the High Court under section 15 of 24 and 25 Vic- 
toria, Cap. 104, to set aside the order as piissed with- 
out legal evidence, ffeld that such action would be 
substantially a special appeal, which could not be 
allowed with reference to section 246. 

SiNOH Inbubchgnbbb Boogub 

[18 W. B.,121 

120. — Execution pro^ 

ceedingt. — Eefusal of party to aUend ae wiineet . — 
A principal Sudder Ameen ordered the attendance 
as a witness of a perspn seeking by bis vs^ to 
enforce the execution of a decree, and on his lefu- 
snl to attend, sent him to the Magistrate. On an ap- 
plication to have the order set adde, a Pivisioii 
Bench of the High Court was of opiulen that, under 
the circumstances, the order of the Principal Sudder 
Ameen was arbitrary, vexatious, and unnecessary; 
but being doubtful, in the absence of any provialoii 
in the Civil Procedure Code, of its powers of inter- 
ference under the Charter, referred the point to a 
Pull Bench. Meld that the Principal Sudder Ameen, 
had power to make the order, and that the High 
Court ought not to interfere with it. In the xat- 
tbb OF THB PETITION OF JlNEBB BHLBUB Sbn 

[B. Ia B., Sup. Vol.» 718 

8 . C. Janoebb Bttllub Sbin o. Dgehina Hohvk 
Chowbhby .... 7W.B.,519 

(5) Cbikinal Casbs. 

- Sqfksal «; 

Court to interfere where ri^ht of appeal exisie,-^, 
per Ainblib and MoOonblii, JJ.^ that tlm High 
Court, in the exercise of its powers of eEtraodfinaxy 
jurisdicrion, cannot, in criminal matters, interfere, 
unless all other rem^ies provided by law have been 
previously exhausted. Therefore, where parties who 
had been convicted of riot by a ICagietrate, and who 
having aright of appeal to the Sessions Court, instead 
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StrPBBXKTHKBENCB OF HIGH 
OOITBT— 

2, CHABTEB ACT, 24 & 26 VICT.* C. 104, S. 16 
•^contimed* 

{h) Cbiminal Casbs— cojii{ifiii0<2. 
Ezeroise of juriBdiction-«ci>ft^i»K 0 i. 

of doing 80 mored the High Court under clause 15 
of the Charter, the Court would not interfere until 
that remedy had been resorted to. Ehpebss ov the 
PBOSBCUTIOK OF DBVOKATH QhATTACK O. RaJ- 

ooosfAB SmoH • . 1« Ii, B,» 8 Calo., 578 

S. C. Rajooomab Sikoh Dikonath Ghvttucz 

[1 C. B., 852 

122, I.., Setting aeide 

iKtlid conviction in cave wrongly inetitnied^'^Fer 
Maoi^az, J. — ^The High Court may without reference 
to the Local Oovemmeut set aside a conviction made 
upon a trial improperly originated. Iir thb mat* 
TBB OF Nobik Chfbdba Banikya. Eiipbbsb «. 
Nobik Chitbbba Babjkya 

[I.I..B„8Calo^660 
S* C, Kobik Chukdeb Babibta o. Empbbss 

[10 C. Xi. B^ 868 

123 ^ . . 1 . . — Order of 

ekarge, — Presidency Magistrates Act (i V 0/1876), s. 
IBB.-^Cave in which there is no apptah — The only 
course to be pursued where it is sought to set aside an 
order of discharge made by a Presidency Magistrate, is 
that laid down in section 168 of Act IV of 1877; and 
as by that section there is no appeal allowed to a com- 
plainant who is a private individual, it is not open 
to him, by invoking the aid of the High Court under 
section 15 of the Charter, to obtain under the Court’s 
extraordinary powers that which he might obtain had 
he a right of appeal. In thb auttbb of Poona 
Cbitbn Pal • . ; I. L. B., 7 Calc., 447 

124. — Error in law , — 

Offence not constituted on facts proved in non-appeal- 
able ease, — Where the High Court was of opinion (in a 
case in which no appeal lay to it) that the facts found 
by the Court that tried the prisoners, and the Court of 
Appeal from such Court, did not constitute the offence 
of cheating of which the prisoners had been convict- 
ed, the High Court, in the exercise of its extraordi- 
nary juri^iction, reversed the con\dction and sen- 
tence. Ebo. V, Hab&otanoab . 8 Bom., 448 

125 . Act V of mu 

1 . 17. — Order of executive nature, — The High Court, 
wh^ considering that an order by a Magistrate pro- 
fessing to act under section 17 (A Act V of 1861 was 
illegal, refused to Interfere, on the ground that the 
order was one of an executive nature. In the mat- 
tes OF THE FBTITION OF BOHOMAN SXBEAB 

tio a I.. B., Ap., 4: 18 W. B., Or., 67 

126. Orders under 

Criminal Procedure Code, 1872, s, 51$, — Nuisances, 
<-*The extraordinary powers conferred on the High 
Court by section 16 of the Charter Act extend to 
the revising of orders passed under the Code of Crimi- 
nal Procedure, section 618. Goshain Luohmitn 
P apEWU) POOBEB 0. POHOOP Nabain Poobeb 

[24W,B^Cr,»80 


SBPEBIKTBNBENCE OF HIGH 

OOtJBT ^continued. 

2. CHARTER ACT, 24 A 26 VICT., o. 104, S. 16 
— continued. 

(f) Cbiminal Cases — continued. 

Exercise of jurisdiction— eon^tiittsd. 

127. Order under 

Criminal Procedure Code {X of 1872), s, BlS.-^Nui- 
sanees, — The High Court cannot interfere, under 
section 15 of the Charter Act, with orders duly passed 
by a Magistrate under section 618 of the Criminal 
Procedure Code. In the mattbb of thb petition 
OF Chhndsb Nath Sen • L !L. B., 2 Calc., 288 

128. Orders under 

Criminal Procedure Code, 1872, s. 518, — Criminal 
Procedure Code, 1872, s, 297, — Orders in judicial 
proceeding, — Held that orders legally made under 
section 518 of the Code of Criminal Procedure not 
being orders made in a judicial proceeding, the High 
Court had no power to deal with them under section 
297 of the Code of Criminal Prwieduro ; but where 
an order under that section was illegal, the High 
Court set it aside under section 15 of the Charter 
Act, 24 and 25 Victoria, Cap. 104. In the matter of 
the petition of Chunder Nath Sen, L L. M,, 2 Calc,, 

followed. Bbablby v, Jameson 

[LIi.B.,8Calo„pO 
CooMAB Roy u, Ombsh 
Mojoomdab . . . 22 W. B., Cr., 78 

Baneb Mabhitb Ghosb v. Woomanath Roy 
Chowdhby . , ,21 W. B., Or,, 26 

Sbbbnath Dhtt V. Unnoda Chiten Dutt 

[28 W, B., Or., 84 

129. Order of Magis- 

trate under e, 518, Criminal Procedure Code, 1872 , — 
Tlie High Couri, in the exercise of the juris<liction 
given to it by section 15 of the Charter Act, issued a 
rule nisi at the instance of the party aggrieved call- 
ing upon the opposite party to show cause why an 
order made by a Magistrate which was complained 
of should not be set aside for want of jurisdiction, 
although the matter had already been brought to 
the notice of the Court on a reference made by the 
Sessions Judge. Kali Nabain Roy Chowdhby v, 
Abdool OrFFooB Khan . 22 W. B., Or., 24 

180. - — ■ — Order of remand 

Criminal Procedure Code (Act XXV qf 1861), s, 
224, — Where a Ma^strato bad adjourned an inquiry 
for a cause not contemplated by section 224 of the 
Criminal Procedure Cod^ the High Court, in exercise 
of the power of superintendence conferred by section 
15 of 24 and 25 Victoria, Cap. 104, set aside the order 
of remand. In thb mattbb of the petition of 
Mathhbanath Chhckbbbutty 

[9RXI.B., 854: 17 W. B., Or., 56 

Order by fudge 

of High Court in its original criminal jurisdiction,. 
—A Judge of the High Court making an order i» 
the original criminal jurisdiction of the Court, ia 
not a Court subject to the control of the JRigh Court 
under section 16, 24 and 25 Victoria, Cap. 104. lx 
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COURT ’^conUnued^ 

2. CHAKTEE ACT, 24 A 25 VICT., C. 104, 8« 15 
•^oontim^ed, 

(h) CnmwAJ^ CABUtk'^coniinved, 
Sfacereiae of jurMicition— continued, 

SB Govbbhmbwt o» Bbsoax. Qubbk h. Ambbb 


Kbak 

[7 B. lu 260, not© : 16 W, Cr., 00 


182. Order hy Judge 

^ Migh Court in its original criminal juriediciion , — 
Where an application was made to tho Judge sitting 
on the Original Side of the High Court to transfer 
a case from Patna in the exercise of the extraordi* 


nary jurisdiction of the High Court, and the applica* 
tion was adjourned, aud an order made calling on the 
Government to show cause why it should not he re- 
moved, the High Court on the Appellate Side, on a 
petition setting forth that the order was without 
jurisdiction, as the rules of tho High Court had ap- 
pointed a particular Bench to hear cases from l^tna, 
refused to interfere. Ik bb Gotbbkhekx ob Bbk- 


OAL. Qubbk o. Ambbb Khan 

[7 a L. XL, 244, note 


188. - — > Order of Magie* 

irate for toarraut without Juriedietion . — The High 
Court has power under its general powers of superin- 
tetidenoe to quash an order made by a Magistrate with- 
out jurisdiction for the issue of a warrant. iH. XHB 
MATTBB OB BaKBA BBHABI GHOSB 

[2 BUB., A. Cr., 17: 


8. CIVIL PROCEDURE CODE, s. 622. 

134. ■ — - ' Delay in moving 

Court — Where an auction-purchaser applied to the 
High Court to set aside, in the exercise of its powers 
under section 622 of the Civil Procedure C^e, an 
order setting aside a sale of immoveable property in 
execution of a decree, on the ground that such order 
was illegal, such application being made nearly seven- 
teen months after the date of such order, the Court, 
having regard to the time that had elapsed before 
such application was made, refused to interfere. In 
THB MATTBB OP THB PSTITION OF DCBOA Pba- 

SAB • . . I. !L. B., 4 AIL, 164 

186. — — — — On the question 

whether the High Court should refrain from exer- 
cising its powers under section 622 by reason of the 
long time which had elapsed from the date of the 
decree, — ffeld that the petitioner was not fairly 
chargeable with laches. Balmabunb u. Skeo Jatak 
Lai. .... I. L. :[^ 6 AIL, 126 

180. - Interference 

wii^ut ctppUcedion hy a party to A High 

Court can interfere upder section 622 of the Code of 
Civil Procedure without an application made to it by 
a party to the suit. Anthony u. Dupont 

[I. Ih R., 4 Mad,, 217 

187* — - ■'* Interference 

appHMioit pt^rty to iuiU^Jteference 


SUBBBINTBHBEHCB Ol* HiaH 

COURT— 

8. CIVIL PROCEDURE CODE, s. 622-fpil- 
Uwued, 

Ezeroise of Jurisdiction— cen/iaasd. 

from District Judge, — It is oi^ on the application 
of a party interested that the High Court can act as 
a Court of Revision under section 622 of the Civil 
Procedure Code. Accordingly, where a Munsif, con- 
sidering that the Subordinate Judge had acted with- 
out jurisdiction in setting aside on appeal certmn 
ciders made by him, brought the matter to the know- 
ledge of the District Judge, who took the same view, 
and the latter referred the case to the High Court 
under that section, it was held that the Court had 
no power to interfere. Mahombb Fotbz Chow- 
BHBY p. Golttox Dass . • 7 C. Xi. R., 101 

188. Cixse where 

other epecifie remedy exists, Som, Meg, II of 
1827 f 8. 5, — Certiorari, — Mandamus, — JProhUUion , — 
Specific Melief Act^ I of 1877 ^ eh, "Fill — A Divi- 
sion Bench (Pinhby and Nakabhai Habidas, JJ ,) 
of the High Court referred the following question 
for the determination of the Full Bench: Whether 
the High Court should exercise its extraordinary 
jurisdiction under section 622 of the Code of Civil 
Procedure, or otherwise, on behalf of persons who 
feel themselves aggrieved by orders passed by Courts 
below in cases in wbicb it appears the law bas speci- 
fically prescribed another remedy by suit or other- 
wise ? Held that the question did not admit of a 
precise categorical reply ; that the High Court could 
not impose on itself limitations without regard to cir- 
cumstances ; but that the general principles govern- 
ing the exercise, by the High Court, of its visitato- 
rial or superiuteuding powers to be deduced from a 
general survey of the authorities on the subject 
might he reduced to the form of the following seven 
propositions, the fifth of which would ordinarily gov- 
ern in the class of cases alluded to in the question : 
(1) The visitatorial or superintending power of the 
High Court is so necessary and almost indispensable, 
that it is not to be wholly excluded even by a clause 
in a statute withdrawing cases under the statute 
frfim its control. When such a statute has been 
made a mere pretext, or has been wholly misapplied, 
the case will be treated as one not really arising 
under the statute, but on an evasion or perverrion of 
the statute, and as such, subject to the general con- 
trol of the Courts (2) The Court, having called up 
the record or proceedings of a subor^nate Court, 
will itself investigate the facts on which a jurisdiction 
has been assumed or declined; on which it depends 
whether the subordinate Court could or could nok 
legally deal with the matter in question, either at idl 
or on the principle to which it has referred the case; 
or according to which its mode of inquiry or Of action 
may or may not have been in contradiction ratW 
than obedience to the rules of procedure, or 
principles implied in them, to such a mateiU extent 
as to defeat the purpose of the law. (8) If tlie 
Court finds that the external conditions of jurisdio- 
Uon, of investigation, and of command, have been 
satisfied by the inf erior Court, it will not substitute 
its own appreciation of evidencse, or its own judg- 
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Hnued^ 

Fz^rois^ of jiiarifldiotio2i— 

ment thereon^ for the determination of the inferior 
Court, in any matter committed by the Legislature 
to the discretion of such Court. (4) Where an 
appeal is provided, the Court wiU not interfere by 
any peremptory order with the ordinary course of ad- 
judication, save in casbs wherein a defeat of the law 
and a grave wrong are manifest, and are irremediable 
by the regular procedure. (6) Where a decree or 
order of a subordinate Court is declared by the law to 
be, for its own purposes, final or conclusive, though in 
its nature provisional, as subject to displacement by 
the decree in another more formal suit, the Court 
will have regard to the intention of the Legislature 
that promptness and certainty should, in such cases, 
be in some measure accepted instead of juridical per- 
fection, It will rectify the juoceedings of the infe- 
rior Conrt where the extrinsic conditions of its legal 
activity have plainly been infringed; but where the 
alleged or apparent error consists in a misapprecia- 
tion of evidence, or misconstruction of the law, in- 
trinsic to the inquiry and decision, it will respect the 
intended finality, and will intervene peremptorily 
only when it is manifest that by the ordinary and 
prescribed method an adequate remedy, or the in- 
tended remedy, cannot be had. (6) The Court will, 
in aU cases, regard its exercise of the extraordinary 
jurisdiction as discretional, and subject to con- 
siderations of the importance of the particular case, 
or of the principle involved in it, of delay on the 
part of an applicant, and of his merits with re- 
spect to the case iu which the interference of the 
C^nrt is sought. Should other special causes appear 
for or against the Court's intervention, due weight is 
to be given to them, regard being had to the 

principles already enunciate (7) The Court will 
*<seduloasly abstain" from making any order or re- 
fusing to make it on grounds the appreciation of 
which is exclusively assigned by law to some other 
authority, provided the legal competence be exercised 
in good faith on matters that may reasonably be un- 
derstood as within its lawful range. Shita Natha^i 
J oMA Kasbikath . 1. Ii« B., 7 Bohl, 841 

289* — Coses ta which 

appeal li«9* — ** Decree/* — Order rqfecUnp memoran* 
dum of appeah^An order rejecting a memorandum 
of appeal as barred by limitation is a decree " with- 
in the meaning of section 2 of the Civil Procedure 
Code; it is therefore appealable, and not open to revi- 
sion by the Court under s^ion 622 of the 
Code. OuhAB Bax «. MAir03;x Lab 

(;i.I-.B.,7 AIL,42 

“ 140. - Citil Procedure 

Code^ 18829 s. SSL Order dimieeinp euii on 
failure to ffive eeeurUpfor eoeie, — Meld by the Pull 
Beneh that an order passed under section 381 of the 
OtvU Procedure Code, dismissing a suit for failure bv 
the phdutiif to furnish security for costs as brdered, 
was the decree in the suit, and a|pealable as such, 

eansequently was not open to revtsioni by the 
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High Conrt under section 622 of the Code. Wib- 
UAKB 0. Bbowh • • 1, li. B., 8 AIL, 108 

14L Order emonding 

decree under s. 206, Cieil Procedure Cods, 1882* 
^JSigh Courfe powere of revision , — District 
Judge, by an order pMsed under section 206 of 
the Civil Procedure Code, altered a decree passed 
by his predecessor in the terms, ** I dismiss the 
appeal," to read accept the appeal," on the 
ground that his predecessor had obviously meant 
to say that he accepted the appeal, and that the 
decree as it stood failed to give effect to the judg- 
ment. Per Olbfibld, J.— That the order passd by 
the Judge under section 206 could not be made the 
subject of revision by the High Court under section 
622 of the Civil Procedure C(^e, because there was 
an appeal from the amended decree, which became 
the decree in the suit, and superseded the original 
decree. Per Mahmood, i7.-~Tliat an order passed 
under section 206 of the Civil Procedure Code con- 
stituted an adjudication separate from that concluded 
by a decree under the Code passed after the parties 
h^ been heard and evidence taken, and that the 
order in the present case was therefore a separate 
adjudication, and was not appealable under section 
688. Also that, in saying that by ** dismissed " his 
predecessor meant ** decreed," the Judge had altered 
the decree in a manner not warranted by the terms 
of section 206 ; that be had therefore exercised his 
jurisdiction 'illegally and with material irregu- 
larity," within the mcanixig of section 622 of the 
Code ; and that the Court was consequently compe- 
tent to revise his order. Jtaphunatk Dae v. Paj 
Kumar, I. L* 2 All,, 276, referred to. SUBTA 
«. QAiraA . . . . I. Ii, B., 7 AIL, 411 

8. C. oA appeal under the Letters Patent reversing 
the judgment of ObdfibXiD, J., and affirming that of 
Mahmood, J, Subta e. Qahoa 

[I.L.B.,7 Aa,875 

142. Civil Procedure 

Code, e. 206,-^ Order amending decree in respect of 
court fee in pre-emption suit,— An order as to costs 
contained in a decree for pre-emption directed that 
the pleader’s fees should be calculated with reference 
to the value of the claim as set forth in the plaint. 
Subsequently the Conrt, professing to act under sec- 
tion 208 of the Civil mcedurc Code, passed an 
order directing the amendment of the decree by 
calculating the pleader’s feet upon the actual value 
of the property. Meld per Obdfibld, tT. — When an 
original decree is amended under section 206 of the 
CSvil Procedure Code, it as amended is the decree In 
the suit; and an appeal therefore lies from it under 
the provtsions of section 640, when the validity of 
the amendment can be questioned. The matter of 
amending a decree under aection 206 does not by 
itself constitute a **case" within the meaning A 
section 622 of the Civil Procedure Code, but forma 
part of the proceedings in the amt in which the 
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ddcree i« mad6« Meld, therefore, per Oudvivld, J*, 
that, where an original decree, which was appealable, 
was amended by the Court of first instance, under 
section 206 of the Civil Procedure Code, the High 
Court had no power to revise such amendment under 
section 622 of the Code. JPer Mahmood, J,, eotdra. 
EAaBUjrATJEi Dab e. Eaj Kvbab 

[I.L.B.,2AlL.27e 

Held on appeal under the Letters Patent that the 
alteration ox the decree was improper, and was not 
an amendment of the kind authorised by section 206 
of the Civil j^ocodure Code* An order passed under 
section 206 amending a decree is a separate adjudi- 
cation, and is not merely apart of the original decree, 
and such an qrder is not appealable under section 
588 of the Code. Such an order, therefore, can be 
revised by the High Court, under section 622. The 
judgment of* Oldfield, */., reversed, and that of 
Mahhood, J., affirmed. KaaEFNATB Das o. Raj 
Kumab . • . . I. li. B., 7 AIL, 876 

148. Civil Procedure 

Code, 1882, #. 4A— Order routing leave to join 
claims, — Rejection of plaint , — la a phdnt filed in 
the Court of a Subordinate Judge, the plaintiff 
claimed to recover possession of a house, together 
with some grain which was stored in it. The plain- 
tiff applied to the Subordinate Judge for leave, un- 
der section 4A, Buie a, of the Civil Procedure Code, 
to join the claim for grain with the claim for posses- 
sion of the house. The Subordinate Judge refused 
leave, and returned the plaint, with directions that 
the plaintiff should institute two suits for recovery 
of the house and the grain, respectively, in the Court 
of the Munsif. Meld that the Subordinate Judge’s 
order was substantially an order rejecting the plaint, 
on the ground that the plaintiff h^ joined a cause 
of action with a suit fo\ recovery of immoveable 
property; that, although this might have been a 
misiippUcatiou of section 44, Rule a, of the Code, 
its effect was to reject the plaint ; that such an order 
was a decree, with refeitnice to the definition in sec- 
tion 2, and wits appealable as such to the District 
Judge : and that therefore a second appeal lay in the 
case to the High Court, and that Court was not com- 

S jtent to interfere in revision under section 622. 
AKDHAE SlK^H V. SOLHU . X. L. R., 8 AIL, 101 

144. Case in which 

wo appeal liee,^ Calling for record in case, — Per 
Pbabbon, J., Oldfield, and SiEAianT, J'.— 
When, under section 622 of Act X of 1877, the 
High Court has called for the record of a case in 
which no appeal lies to it, it may, under that section, 
ms any order in such case which it might pass if it 
dealt with the case as a second appeal under Chapter 
XLII of that Act. jPsr Stoabt, C, J,— The High 
Court may, under that section, pass in such case any 
order, whether in regard to fact or law, as it thinlm 
proper. Iv the xattbe of the fktitiok of 
H traAMMAD V, Hdsaih , X. li, B., 8 AIL, 208 
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146. — Case in irittdl 

appeal lies, — A tenure having been sold in execution 
of an ea parte decree for rent dne in respect of it, 
the judgment-debtor made an application, to which 
the purchaser was not made a party, to set aside the 
decree, and the decree was set aside. The decree- 
holder thereupon applied under section 622 of the 
Cvil Procedure Code to set aside the order of the 
Munsif. Meld that inasmuch as au appeal lay, 
under section 568 (danse 6), from the order of the 
Munsif, the Court ought not to interfere under sec- 
tion 622. Eam Kbibto Box o. Naix Taea Dabs 

[12ai«.B^440 

146. — — — — • Interference of 

High Court where no appeal lief.— Where an appe^ 
pr^erred to the District Court against an order re- 
fusing an application for execution of a decree for ' 
costs was allowed, the High Court, on a second ap- 
peal being instituted, held that no appeal lay either 
to the District Court or to the High Court, but 
entertained the matter under section 622 of the 
Civil Procedure Code, and upheld the order of the 
District Court. Bhoxbub Chundee Dobs e. Wa- 
JSDUKEIBBA Khatooh . , 6 0. X 4 . B84 

147. Objection to 

attachmeni of property, — Objection allowed, — Costs, ‘ 
— Suit to establish right, — Appeal, — Refknd of 
cosU,— ‘Civil Procedure Code, 1882, ss,2dd, 280, 28B, 
— An objection to the attachment of property at- 
tached in execution of a decree was allowed, the 
decree-holder being ordered to pay the costs of the 
objector. The decree-holder thereupon brought a 
suit to contest the order allowing the objection. He 
did not Mek in this suit relief in respect of the costs. 
He obtained a decree setting aside the order allowing 
the objection. He then applied to the Court which 
had made the order to order a refund ^the amount 
of the costs which had been paid t^lhe objector. 
Meld that the application being regarded as one 
with regard to a portion of 911 order made under 
section 280 of the Civil Procedure Code, the Court 
was/ffsettff in the matter, and could not make or 
enforce such an order ‘as was 8c*igbt for ; and that 
its order disallowing the application was not appeal- 
able, as it was not one made under section 244, and 
if taken to be one passed with ^reference to section 
280, an appeal was barred by section 283 ; the Co^t 
therefore would interfere under section 622 of the 
Civil Procedure Code. lE the kattbe of THE 
FBTmoN OF Eaohct Nath Das. Eaohd 

Das e. Badbi Peabad . I. la. B^B A1L» 21 

148. ArhUraUcst,^ 

Illegal procedure oa arbitration, — Imvahd 

Where two of five arhitmtors nominated tibe par- 
ties to a suit and appointed by the Court h^ not con- 
sented before, and, after appointment, ^Uned to act, 
and the Court appointed two arbitrators to their place 
against the consent of one of the parties to the 
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ittlt, and the sppomtmeat of the new arbitrators 
was ndt warranted by the provisions of section 510 of 
the Code of Civil Procedure, and the order of refer- 
ence to such arbitrators, the award made by them, and 
the decree passed upon the award were consequently 
illegah—jETsld that the High Court could set aside 
the decree under the powers given by section 622 of 
the Code of (hvil Procedure. Fugabbiv Rayutak e. 
Mozbxnba Rayutaxt . 1. Ii. B, 6 414 

149. — ArhUraiion.-^ 

Order retting to file an award, — ^Where an order is 
made refusing to hie an award no appeal lies from it, 
but the High Court can interfere under section 622 
of the Civil Frocednre Code, Mana Vikbama (Ma- 
HABAJA OP CAUOUX) P, MALLIOHBBBT KbISTKAN 

Nambubbi • • . I, la. B., 3 MadL, 38 

150 , .■ Arhitration,—- 

Order setting aside award for miseonduet of arhi^ 
trator, — An order under section 521 of the Civil 
Procedure Code, setting aside an award, made on a 
reference to arbitration in the coarse of a suit, under 
Chapter XXXYllI of the Code, on the ground of the 
arbitrator’s misconduct, is not subject to revision by 
the High Court in the exercise of the powers con- 
ferred on it by section 622 of the Code. Ohattab 

^ Lkkhbaj Sikoh . X 1a. B., 5 AH., 283 

' A rhitraiion,^ 

Aet VIII of 1859, s, 818. — Award made after time 
allowed hg Coart, — An order of reference to arbitra- 
tion was made on 21st January. Six weeks’ time 
was allowed for the return of the award. No appli- 
cation was made for extension of time. The award 
having been returned on 8 th Hay, the Court refused 
to give judgment in accordance with it under section 
522 of the Code of Civil Procednre, on the ground 
that it was not valid. The plaintiffs then petitioned 
the High under section 622 of the Code of Civil 
Procedure, ^i^eld that the award was invalid, and 
the Court had not failed to exercise jurisdiction 
within the meaning of section 622 of the Code of 
Civil Procedure. Simsob p, VsKBATAaoPALAM 

CLUB., 8 Mad., 476 

152, - Arbitration , — 

A,ward,--^Mrror of procedure, — Mel^f refused on 
equitable grounds,-^B, M,, party to a suit, having 
authorised his agent io conduct the suit, the agent 
consented to tlm case being referred to arbitration 
by the Court. The arbitration was carried on to 
the knowledge and with the assent of R. JIf. On an 
application % M, M», under section 622 of the Code 
of Civil Procure, to set aside the award made by 
the arbitrators, on the grounds ( 1 ) that his pleader 
liad not been anthorised in writing, as required by 
section 506 of the Code, to apply for arbitration; and 
( 2 ) that he himself had not consented to the i^er- 
ence,— that, under the circumstances, M* li* 
was not entitled to reUef. Uisbxbaicah v. Chaxhah 
CXX^B. taHfui,451 
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153 , — I Attachment,’-* 

Power to set aside order for. attachment by another 
Court, — No Court, other than a Court of Appeal or » 
High Court acting under section 622 of the Code of 
Civil Procedure, can discharge an order of attach- 
ment issued by another Court. Kolasbbbbi IiiBAT» 
Nabakiak e. Kolashbbbx Illath Nibababbak 
NAMB trBBi • . . X Ij. B., 4 Mad., 131 

154, Commission, 

Order refusing issue of— Civil Procedure Code, ss, 
180, 887, — Interlocutory orders, — Under section 623 
of the Code of Civil Procedure, interlocutory ordera 
passed under section 3G7, refusing applications for tho 
issue of a commission to examine witnesses, or under 
section 180, directing the prodnetiod of documents, 
cannot be revised. Ik bb Njzam of Hybbbabab 

[X KB., 8 Mad., 253 

155, — — Decree, Construe^ 

tion of— Order misconstruing decree, — V^ere in a 
case of the execution of a decree in which no second 
appeal lay to the High Court, the Appellate Court held, 
on the construction of the decreee, tliat it awarded in- 
terest on the principal amount of the decree, the High 
Court, under section 622 of Act X of 1877, holding 
that the Appellate Court had misconstrued the decree* 
and that the decree did not award such interest, 
modified the order of the Appellate Court accordingly. 
In tub ICATXBB 07 TBB 7BTIT10K 07 HUHAMlf AB V, 

Husain . ^ . X la. B.» d^AlL, 203 

163. Decree, — Order 

reversing refusal to set aside ex parte decree. — After 
a decree h^ l>een made ex parte, the defendant 
applied to have it set aside. The Subordinate Judge 
refused the aimlication, but his order was reversed by 
the District Judge. JSeH that no appeal lay, nor 
would the Court interfere under section 622 of tbo 
Procedure Code. Aubinash Chukbbb Mooxbbjbb 
V, Mabtin • . . X X. B., 8 Calc., 832 

157 , — Discretion, In* 

terference with exercise of.— Collector, — Sereditary 
Offices Act, (Bom,) III of 1874, s, 10.— Collector's 
eerftfieate.—Tbe Collector, when granting a certi- 
ficate undei* section 10 of the Bombay Heredi- 
tary Offices Act (No, III of 1874), exercises a judicial 
function, and is subject to the sujjervision of the 
High Court ; but the High Court will not interfere 
with his discretion, unless there is violent misuse of 
authority, obvious bad faith, or reckless disregard or 
wanton perversion of the law on his |)art. Coxj^ftio- 
TOB Of Tkana p , Bhabicab Mahabbv ~ 

[XKB.»8Bom.»M4 

16a 

terference with exercise of—Mefusal to grant 
ficate of eale under Madras Mont Becovery m 
C ivil Procedure Code, 1882, s, 4,— A sale of tbo 
tenants’ interest in certain land having taken placo 
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under sections 89 and 40 of the Rent Recovery Act, 
the Deputy Collector refused to isaue a sale certi- 
dcate to the purchaser, on the ground that the aaXe 
bad been irregularly conducted. Seld that the High 
Court had no povrer to review the proceedings of the 
Deputy Collector under section 622 of the Code of 
Civil mcedure. Vblli Pbbiya Miba Ravuthan o. 
MoiBiB Pabsua Bavuthav 


150. DUoretioUf Ja- 

terference with exercUe of,^AdmuHon hy IHttriet 
Court of Appeal preseuted out of time. — Where a 
District Court admitted an appeal presented out of 
time, on the ground that the appellant, having died an 
application for review within the time allowed for an 
appeal, was entitled to exclude the time occupied in 
prosecuting the review, — Held that the High Court 
could not iuterfero on revision. Vasudbva e. 
Chimnasaki . I. Ii. R., 7 Had., 584 

180. Srror in law, 

•^Civil Procedure Code, 188$, a, 32,^ Interpleader 
auit. Application to he made a party to. — Power of 
High Court on reoiaion, — Erroneoua con8tructi.on 
of dc<.— -A merely erroneous construction of the pro- 
visions of an Act is not a gpound for relief under 
section 622 of the Civil Procedure Code. Af. J. in- 
stituted an interpleader suit ngainst two rival claim- 
ants, JV. and A., in respect of a sum of R20,000. JZ. 
subsequently claimed a portion of the money and 
applied to bo made a party to the suit, but was 
opposed by M. J. and N. The Subordinate Judge 
refused the application, on the ground that, though it 
was probably made under section 82 of the Civil Pro- 
cedure Code, U*a right or claim not having been 
admitted by the plaintiff, nor assorted to his know- 
ledge, she was not a necessary |)arty nnder the 
special provisions of Chapter XXXIII of the Civil 
Procedure Code, and referred her to a regular suit. 
Held tliat the order, though based upon an erroneous 
construction of the provisions of section 32 of the 
Code, did not come within the scope of section G22, 
inasmuch as It could not be said tliat the Subordinate 
Judge Imd failed to exercise a jurisdiction vested in 
him by law. Rabbaba Khanux u. Noobjbhan 
BB auH aliaa Daux Shahiba 

[LXi. B.,ld0alo.,90 

161, - — Hrror inlaw , — 

of auit hy Small Came Court, — Ley 
Praoiitionera Aet^^A Small Cause Court having dis- 
missed a suit brought by a pleader to recover from 
bis client a fee claimed for the conduct of a suit, on 
, the ground that such a suit would not lie, because it 
was biased on an oral contract, and such contract could 
not be enforced by reason of the provisions of the 
l^gnl Practitioners Act, the High Court, under sec- 
tion 622 of the Code of Civil Procedure, reversed the 
deeroe of the Small Cause Court. Raxa e. Kunji 
CX.IhB,»0Mad„S76 
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162 . -'■■■' HxeoUiiontf 

&ree,—<- Application for executionofdecree,'^CioilPra* 
eedure Code, 1877, M. 24d,^£egiatralion Act, 18&$, 
a, B3, — An application was made to a District Honsif 
on the 16th July 1877 to issue execution on a decree, 
dated 6th November 1869, obtained on a bond re*- 
gisiered nnder section 53 of the Registration Act of 
1866. He made an order refusing execution, the de- 
cree being one passed, not in a regnhur suit, but in a 
summary suit, and governed by the period of limita- 
tion prescribed by article 166, schedule 11, Act IX of 
1871. On appeal the Subordinate Judge reversed 
the order of the Munsif, holding that article 167, 
schedule 11 of Act IX of 1871, applied. Held that, 
under section 622 of Act X of 1877, the High Court 
could not interfere, as the Subordinate Judge had 
jurisdiction to bear the appeal. SubtapbagaSA 
RaU V. VazBYA SAKKYAfll RaZB 


168. Execution of 

decree, — Citil Proeedure Code, 1882, a, 335. — Seaiat^ 
ance to execution of decree. — An order under section 
335 od the Civil Procedure Code is subject to revision 
by the High Court under section 622 of that 
C^e. Shiva Nalhaji v. Joma Kashinath, L L, M,, 

7 Pom,, 341, followed. Sheobaj Sibgh v, Babwabi 
Das . . . 1. Xi. B., e AH, 17» 

164. ■ ' ' ■■■ — — — Juriadiciion,Eat^ 

ereiae of.^^Erroueoua deeiaion in auit tried wUhjuria* 
diction, — Act XII of 1879, a, 92, — A Court that has 
decided a suit over which it had jurisdiction, cannot, 
only on the ground that it has arrived at a wrong 
decision, be said to have exercised its jurisdiction 
illegally, or with material irregrularity, within the 
meaning of section 622 of Act X of 1877, as amended 
by section 92 of Act XII of 1879. AxiB HassaIT 
Khak 9. Shbo Baksh S; 

[1. li. B., 11 Calc., 6: L. B^ U I. A., 287 

165. ■ " Juriadiciion, In* 

ierference with exerciae of, — CivU Proeedure Code, 
1^2, a, 320, — Trantfer of decree to CoUecior for 
execution, — Snlea made hy Local Oovemment . — 
decree passed hy a Subordinate Judge upon a bond, 
in which certain immoveable property was mortgaged, 
was, in accordance with the rules made by the liocal 
Government under section 220 of the Gml Procedure 
Code, transferred to the Collector for execution. A 
sale in execution took place, and the Collector gave 
the purchaser a certidcate of the tale. Upon this 
ccrtidcate the purchaser applied to the SahordHiiate 
Judge to give him possession of a larger amount of 
property than that speeided in the eertideate, and, 
upon the refusal of the Court to do sO, applied to the 
Collector to amend the oertideate. Thn amendnient 
having been made as desired, the purchitoer again 
applii^ to the Subordinate Judge fm* possession, of 
the amount claimed by him, and the Subordinate 
Judge again rejected application, holding that 
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only the iesser ninonnt had been sold in execution of 
the deome. The Court held that the Subordinate 
Judge had jurisdiction to decide the question. Held 
that, inasmuch as the Sabordinate Judge had juris- 
diction to dedide the question, and inasmuch ss, even 
if bis decision were wrong, the purchaser had a re- 
medy by bringing a regular suit, the matter did not 
fall within secrion 622 of the Ci^ Procedure Code, 
80 as to call for the interference of the High Court 
in revirion. Shhanathaji v. Joma Kashinath, L L, 
Jl„ 7 $41 ; and Amir Masaan Khan v, Sheo 

Singh^ I, JB., 11 Cale,t 6, referred to. 
SoKBa& Das v. Mavsa Rah 

[I. I.. B., 7 AIL, 407 

100 , ' - Juriadieiion, 

IntBfferanoe wUh exarciae of. — ZimitaHon , — 
Conrt which admits an application to set aside a de- 
cree asB parte after the true period of limitation has 
expired, acts in the exercise of its jurisdiction illegal- 
ly and with materia) irregularifcy within the meaning 
of section 622 of the Civil Proc^ure Code, and sneh 
action may therefore be made the subject of revision 
by tbe High Court under that section. Amir 
Saaaan Khan v. Sheo Salcah Sin^h, I, L. M., 1 1 Cale,, 
6 ; and Magni Mam v. Jiwa ZaM, L Z. M., 7 All., $36, 
commented on by Mahhood, J. JPer MiHirooD, J. 

< — The term ** jurisdiction'* as used by their Lord- 
ships of the Privy ConncU in Amir JKaaaan Khan v. 
SJ^ Bahah Singh must be understood in its broad 
sense signifying the power of administering 
jnstioe aocor^ng to the means which the law has 
provided, and subject to the Umitatious imposed by 
the law upon the judicial authority. Has Psasad 
e. Jasab A£X • • • I. Xi. B,, 7 AIL, 045 

107^ — ■ Juriadietion, 

QneMm not relating to, — Allied errora in deoiiion 
o/euitfor pre^emption.'^ln a suit to enforce the right 
of pre-emption in respect of a nsufmetuary mort- 
gage of immoveable property, the plaintiffs alles^ 
that the consideration-money was less than that 
stated in the mortgage-deed. The Conrt of drst 
instance gave the plaintiffs a decree for possession 
of the property, on payment of an amount less than 
that mentioned in the deed ; and this decree was 
affirmed on appeal. The mortgagees appealed to the 
High Court on the following grounds : “ (i) Be- 
cause it was for the respondents to prove that any 
portion of the consideration was not paid, (ii) Be- 
cause the lower Conrt has not considered the evi- 
dence of the appellants. Because the finding 
of the lower Court is based on conjecture." Meld, 
an tbe question whether, sneh grounds not being 
Munds on which a second appeal is riilowed by 
Chapter XLU of the Civil Procedure Code, the appeal 
«liottld not proceed rather under Chapter XLVl, sec- 
tion 622 of that Code, that the appeal could not pro- 
under section 622 of the Civil Procedure Code, iu 
ct^lieqseace of the decision of the Priyy Council In 
Apit Maaaan Khan v. Sheo Makeh Singh, Z. Z. M., 
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11 Cale., 6, that only questions relating to the juris- 
diction of the Court could be entertained under that 
section. Maovi Rah c. Jiwa Lal 

[l.I«.B.,7AlL,8d0 

168. Jnriadietion, 

Interference with emereiae of. — Second claaa 8ub» 
ordinate Jndge.^Suhgeei-maiter qf auit under 
MS, 000 and within Juriadietion. — Amount of decree 
with aceumulationa of intereat excaeding M5,000.^ 
Application for execution. — Second appeal.-^The 
plaintiffs obtained a decree in tbe Court of a second 
class Subordinate Judge for a sum less than R5,000, 
which with accumulations of interest subsequently 
exceeded R5,000. The plaintiffs applied in execution 
to recover the total amount. The application was 
rejected by the Subordinate Judge, on the g^nd 
that the Court had no jurisdiction under section 24 
of Act XIV of 1869. On appeal the District Judge 
made an order confirming the decision of the Sub- 
ordinate Judge. The plaintiffs filed a second appeal 
in the High Court. Meld that no second appeal lay 
to the High Conrt from such an order ; but, as the 
Subordinate Judge was wrong iu refusing to exercbe 
his jurisdiction, the High Court would give relief 
under the extraordinary jurisdiction confer!^ by sec- 
tion 622 of the Civil Procedure Code (XIV of 1882). 
The subject-matter of the suit was within the juris- 
diction of the Subordinate Judge, and bis jurisdiction 
continued, whatever might be the result of tbe suit, 
in all such matters in the suit as were within his 
cognisance, amongst which were matters in execution 
In the suit. The mere circumstance that the amount 
actually due by process of accumulation exceeded 
B5,000 could not oust him from the jurisdiotiou he 
hitherto had over the suit. Shahbav PAKncKri e. 
Kxlojz Rahaji . * X Ii. B., 10 Bom,, 200 

109. ' - Juriadietion, 

Interference with exeroiae of. — Srror of Mamlaidat, 
— Poaaeaaorg auit in a Mamlatdar^a Court . — 
The opponents had obtained a decree for the pos- 
sessiou of certrin land against the brother and father 
of the applicants in the Court of the Mamlatdar at 
Karad, in tbe Satara district. The applicants were 
not parties to the suit. The decree was executed, 
and the opponents were put into possession. There- 
upon the {Applicants, on the 19th May 1884, presented 
a petition in the MamUtdaris Court, under section 4 
of l^mbay Act III of 1876, alleging that they had 
been in actual posseMion of the lands and bad been 
ousted from them in execution of the decree, and 
praying that they might be again put into possession. 
The Mamlatdar was of opinion that the matter was 
rea judicata, and dismissed the petition. He relied 
on a oircnlar of the Executive Gpvefnment as his 
authority. The applicants applied to the High Court 
under its extraordinary jurisdiction. Hdd that it 
was not a case for the exercise of the extraordinary 
jurisdiction of the High Court. The Mamlatdar was, 
no doubt, guilty of a formal error. In the exercise of 
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Xhteroise of jurisdiction— 
hjs judicial functions he was bound to be governed 
by the law as he understood it, or as it had been ex- 
pounded by superior judicial authority, not as it was 
understood or expounded by unjudicial jiersons. 
This, however, was merely an irregularity on the part 
of the Mauilatdar not apparently involving an in- 
justice to the applicants, who might bring a suit on 
their title if they had a title. Naka Bataji v. 
PANOtruAVO VASvirBy . 1. 1«. 9 Bom^ 97 

170- JurUdiotion^ 

Interfm anee wUh exercite of Civil Procedure Code, 
1882, s. 815* — 'Where an order was passed under sec- 
tion 315 of the Code of Civil Procedure directing 
refund to a purchaser in execution of a decree in a 
suit in which a second appeal lay to the High Court,— 
Meld that, under section 622 of the Code of Civil 
Procedure, the High Court could set aside the order, 
iH^cause, the judgment-debtor having been found to 
have a suleable interest, the lower Court had no 
tM)wer tu order a refund. Kitkhambd t>. Chathu 
[I.I-.B.,9Mad..487 

171. ■' ' Jurisdiction, 

Jnterjerenci* with exercise of JEa?cess of jurisdie* 
tion^—’Arhitrators exceeding jurisdiction,^ln any 
case wlHTe there is a disregard of the law amounting 
to an excess of jurisdiction, or a perversion of the 
purposes of the Legislature, the High Court will 
interfere under its extraordinary jurisdiction where 
no other remedy is available. Daoduba Tilak- 
a . Bhukaxt Govind Shbt 

[1. Ij. B«, 9 Bom., 82 

,.i I - — Jurisdiction, 

Interference with exercise of ^ Civil Procedure 
Code, 1882, s* 4$2*^CivU Procedure Code, 1859, s, 
82*— ‘Injunction to stay sale pendiny suit io estab- 
lish title*— \ claim by M, to certain property which 
had been attached by M. in the course of execution 
proceedings in the Court of the First Subordinate 
Judge of Dacca haring been rejected, M* instituted 
« suit in the Court of the Second Subordinate Judge 
to establish lus title to the property. In that suit he 
applied to the Court in which his suit was brought 
for an injunction under section 492 of the Civil Pro- 
cedure Code to stay the side of the property attach^ 
by P. in the execution proceedings ; hut that appli- 
cation was rejected, and JR. thereupon applied for 
and obtained from the Court of the First Subordinate 
Judge an order staying the sale of the attached pro- 
perty until the hearing of the suit brought by him 
to establish his right to it. Meld, in an application 
under section 622 of the Code to set the latter order 
mride, that section 492 of the Code of 1882 has, and 
was intended to have, a wider application than sec- 
tioa 92 of Act VIII of 1869 had, and provides a 
remedy where property Is **in danger of being 
wrongfully sold:** if the circumstances jusrided it, 
an omer could have been obtained under that section 
from the Court of the Second Subordinate Judge to 
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stay the sale. There being this alteration in the law, 
and such a remedy prorided, and no express provi- 
sion in the Code for stay of execution by a Court 
executing a decree on the applicalaon of a third 
party, the order of the First Subordinate Judge was 
made without jurisdiction, and should be set aside. 
Ik thb mattbe op thb pbtitiok op Bbojbkdba 
Kumae Rai Chowohubi. Bbojbkdxa KtrxAB 
Rai Chowdhubz V, Rup Laxa Doss 

CX.i:i.B.,22Calc.,915 

178. " — Jurisdiction.’^ 

Sate set aside on account of irregularity only * — 
Where a Court, professing to act under section 811 
of the Code of Civil Procedure, set aside a sale in 
execution of a decree without proof of substantial 
injury haring been suffered by the applicant,— 
tliat such order was passed without jurisdiction with- 
in the meaning of section 622 of the said C^. 
LaKSHMAKA V, NAJIliDBIK 

[X.I..B.,9Had.,X45 

174« Jurisdiction, 

Inierference with exercise of* — Possession given to 
purchaser. — Restitution sought in execution by judg- 
ment-debtor.— Remedy by suit* — Certain land kaV'* 
ing been attached in execution of a decree by a 
District Court, S*, the representative of the judg- 
munt-debtor, preferred a claim to the land in his 
own right, which was rejected, and the land was 
subsequently sold to a stranger, and the sale was 
confirmed on the 23rd February 1884. On the same 
date the High Court, on appeal by 8*, set aside the 
order rejecting his clmm. The District Court, in 
ignorance of the order of the High Court, having 
subsequently pnt the purchaser :a possession of the 
land, 8* applied forrestitution, but his petition was 
rejected by the District Judge. In an application 
under section 622 of the Civil Pfocedure Code to re- 
vise the Ju(%e*8 order, on the ground tlmt he refused 
to exercise his jurisdiction to restore 8* to possession, 
— Meld that the order of the District Judge con- 
firming the sale was passed without jurisdictaon, 
and that the District Judge had no power to restore 
possession to 8. The High Court therefore could 
not interfere under section 622, The remedy of 8. 
was by a separate suit. Subbay A v. Ybliahi^a 

[I.i;«.B.,9Mad.,130 

176. - — Jurisdiction, In- 

terference with exercise of— Trial of ease oognien’- 
hie only by Small Cause Court — 8, instituted a i^t 
against T. in the Court of an Assistant Collector <xf 
the first class, who dismissed the suit. On 
by the District Court gave her a decree. On se- 
cond appeal by T* the High Court held that^ as the 
suit was one of the nature cognisable in a <^rt of 
Small Causes, a second appeal would not lie ih the 
cfEse, and dismissed it. T* thereupon ap^ed to the 
High Court to set aside, under the provirione of sec- 
tion 622 of Act X of 1877* the proceedings of both 
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8. CIVIL PBOdSLCRB COM, a, 632— ww- 
timued. 

IBxerelBe 

ikB lower Courts, on tho grcmwd that both tboite 
Courts bud oxurcisod a jurisdiction not vested in 
them by law. Htdd that the High Court was com- 
petent to entertain such application and to quash the 
procewBiigs of both the lower Courts, under the pro- 
visions of section 622 of Act X of 1877, and the pro- 
ceedings of both those Courts should be qwisbed. 
Observations by Swabt, C. J., on tbe powers of re- 
vision of the High Court under section 632 of Act X 
of 1877. Sabiiam Tbwabi ». Sakina Bibi 

[l.UB.,aAll.,417 

^ ^ ^ . JurisdieUoM, In- 

t 0 tf^enc€ with exercise of. — Beng. Beg. XVII of 
180 $.--Bedempiion After a mortgage 

bad been foreclosed under the provisions of Kegula- 
tion XVII of 1806, the representative of tbe mort- 
gagor deposited the mortgage-money in Court. 
Mtriot Judge ordered that the money should be 
paid to the mortgagee, on the ground that the mort- 
gagor had not been personally served with the notice 
wquiied by section 8 of that Hegulation, and that it 
did not appear that she had been aware of the fore- 
closure proceedings. The District Judge sulMequent- 
ly ordered the mortgagee, who was in possession of 
the mortga^ property under the terms of the mort- 
gage, to surrender tbe property. The mortgagee ap- 
phed to tbe High Court to revise these orders under 
section 622 of Act X of 1877. Seld that the appli- 
cation was entertainabk under the provisions of that 
^tion, and that the orders of tlie District Judge 
were made without jurisdiction and should be set 
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Exercise of jiiviodiotioii— wswfsiiusd. 
no cause of action against V, or 8., hut, if at al^ against 
C, and dismissed the suit as against V. The Subor- 
dinate Judge also held that he had no jurisdiction to 
interfere with the decree against 8., and saw no rsa- 
son to interfere with the decree against C. 8^. ap|>eal- 
ed against this decree. Meld that even if 8. was not 
entitled to appeal in order to have the dberee amtinst 
him set aside, tbe error ol the Subordinate Judge 
could be corrected under section 022 of the Code of 
Civil FToeedure by a direction to exercise the discre- 
tionary power given by section 54^ of the said Code. 
Sbsmapbi c. Kbishnan . I. L. 8 MadU 198 

179. Jnriedktiony 

Interference ioUh exereiee of — Act Xt of 1858 {Beng. 
Minors Act), s. 3. — Bfusal to admit person with 
certificate of adminiotraiion to d^end suit on hekal 
of minor . — Under section 3 of the Bengal Minors Act 
(XL of 1858). the Civil Court has no power to refuse 
to admit a [lerson wlio lias obtained a certificate of 
administration under the Act, to defend a suit on the 
Illinois behalf, as guardian of such minor. Where a 
Subordinate Judge ha<I soacted,— -ATe/rf tliat tbe High 
Court had no power revise his order under section 
623 of tbe Civil Procedure Code. Balbko Das c. 
OoBiNi) Shahkab . L li. B., 7 All, 914 

130 . JurisdicHon, 

Interference with exercise of. — Decree, Brfusal to 
amend , — Where a Court improperly reluse<! to amend 
a decree, which was at variance with tlie 
-^Held tliat, in so acting, the Court had acted •» 
the exercise of its jurisdiction illegally and with 
material iiTegularity, within tlie meaning of section 
622 of tbe Civil Procedure Code, and its order was 
consequently subject to revision under tlmt section. 


ierference with exercise nf^-Improper rrfutal of 
iurisdietion.--Wh&re a Munaif improperly refused i 
to investigate a claim under sections 278-280, Civil | 
Procedure Code, 1877, he was held to have refused 
to exercise a jurisdiction he was bound to exerci^, 
and the Court set aside his order and ordered tbe in 
vestigation to be made. Jamibla v. hxjCMOtVM | 

4 O* Xa B.^ 74 

Appeal agxinst 

appellate decree hg parig to suit echo did not appeal 
against original decree.^S. having mortgaged land 
to JT. as security for a debt, sold it to F., who under- 
took to pay tbe debt. A., allemng that C. hsd under- 
taken either to make F. pay the debt or to execute a 
mortgage of his own land to secure its repayuient, 
and that F, had dispossessed him, sued 8., F, and C. 
to recover the debt by sale of the land mor^gfaged, 
mesitc profits from F., and costs from S,, and F., and 
a The Difttrirt Mumiif decreed payment aguiust A; 
mesne profits, and, in default of payment by a sale 
hf tbe land against F. ; and costa agaiiisi A, F., and C. 

and C. appealed agunst this d^ee. Tlie Bubfw- 
^hate Judge found that the debt had been paid and 
bald that, even If the debt had not been |»aid, K, bad 


A,AJUJBAJkU<IXr V. »AAUI«AXAX« JUAJU 

[[1. L. B., 8 , 

131 . -Jurisdieiion, In- 

terference with exerciee Material irregularUg 
ajheling merits of case. •--•Tlte words “ a material ir- 
regularity ” in section 622 of the Code of Civil Pro- 
cedure include an irregularity of procedure materially 
affecting the merits of the case. An application of a 
I section of tbe Code to a case to which ic does not ap- 
j ply is a material irregularity within the meaning of 
the section. Magni Bam v. liwa Lai, L L. B., 7 
AtL^ SB6, observed on. 8 bw Bbx Bo«x.a v. Sum 

Cuvnutu Hsu . . X X«, R., 18 Olile.» 998 

189. 

with 

ierial irregniaritgj * — A suit was instittited in the 
Court of a Muiwyt to recover from the defendants a 
sum of B49, being the anunint due under a bond, and 
which the pkintilt alleged had been recovered on her 
aceoant by one ol the defendiints Irotn the 
The Maustf, being of opinion that the deter" 
of tbi? plaintiff's nght to Uic bond involved 
i of her heirship to the 

person, and tltai oonsequeutly the case belofc 
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rttUed a question alfectin^ the title to property ex- 
ceeding BLOOO in value, held that ho had no Juris- 
diction to entertain the suit, and accordingly returned 
the plaint for presentation to tibie proper Court under 
section 67 of the Civil Procedure Code, Seld by the 
Pull Bench, that the Munsif had acted upon An erro- 
neous vien% as the only subject-matter of the suit 
was the H49; that he had consequently failed to ex- 
ercise a juiiadiction vested in him, and the High 
Court was therefore competent to revise his order un- 
der section 622 of the Civil Procedure Code. The re- 
sult of Amir Basmn v. Skeo Ba1c$h Singh, /. L. R„ 
11 Calc,, 6, and Magni Mam v.Jiwa Lai, I. X. IL, 7 
AH,^ H36, is that the questions to which section 622 of 
the Civil Ih*oeedarc Code a|)pUes are questions of ju- 
risdiction only. The meaning of the decision of the 
Privy Council in the former case is that, if the Court 
has jurisdiction to hear and determine a suit, it has 
junsdietioii to hear and determine all questions which 
arise in it, either of fact or law, and that the High 
Court has no jurisdiction under seettion 622 to inquire 
into the correctness of its view of the law, or the sound- 
ness of its ilndings as to facts ; but that, when no 
appeal is p^vided, its decision on questions of both 
kinds is final. Mer Stbaiqht and TtbbbIiI^, X/. — 
Clauses (a) and (5) of section 684, specifying the 
grounds on which a second appeal lies to the High 
Court, emlK^dy what section 622 refers to in the word 
** illegally that Is to say, to ctases where the Court 
below has, in Uie exercise of its jurisdiction, come to 
a decision wbicli is contrary to some specified law or 
usage having the force of law, or failed to determine 
some uiatenal issue of law or usage. Clause (c) of 
section 584 indicates the meaning of the words ** ma- 
terial irregularity ** iu section 622, — *.s., some ma- 
terial irregularity in procedure, ” which may possibly 
have produced error or defeat in the decision of the 
case uponjthe merits/* Muhammad v. Busain, 1, L. 

3 AUt, *A)3, referred to. Badami Kuab v. Diku 

Eai. . . , . l.Ii.B.,8 

188 * — Jurisdiction, 

Interference with exercise of. — Meaning of ** Juris- 
diction. Amendment of decree, — Ciml J^ocedure 
Code, $. me. ---Act XV of m7, 9ch.IL No. 17B.— 
In exeimtion of a decree for partition of immoveable 
property passed in 1872, a dispute arose as to the exe- 
cution in reference to a portion of the property, and 
in 1881 it was finally decided that the decree was de- 
fective in its description of the properly, and there- 
fore iucsipalde of execution. In May 11^5, on appli- 
cation by 6ie decree-holder, the Court passed an 
order amending the decree, the amendment having 
reference to an aiithmeUcal error. The judgment- 
delftor applied to the High Court for revision of this 
order, on the grounds that the amendment of the 
decree was hawed by limitation, and that the decree 
itself being barred by limitation and finally pronounced 
to be Incapable of execution, the Court had acted 
beyond its jurisdiction in amending it. Beld that 
the application for revision must be rejected. JPsr 


or Mtau 

3. CIVIL PROCEDURE CODE, 8. 622-Hy«e. 
tinned. 

Bxercise of jxaciBdietAon-^coniimted. 
OtBFisLn, J., that the High Court had no power to 
entertain the application under section 622 of the 
Civil Procedure Cpde, with reference to the decisiOit 
of the Privy Council in Amir Baeaan Khan v. Shea 
Balcah Singh, /. X. if., 11 Calc., 3, and of the Firfl 
Bench in Badami Kuar v. Binu Mai, I. X. M., 3 All., 
Ill ; and further that, upon the facts stated, the 
Court ought not to interfere. Per Mahkood, X, 
that the Court was uot precluded from entertaining 
the application for revision under section 622 of the 
Civil ^ocedure Code. Amir Baesan Khan v. Sheo 
Baknh Singh, I. L. K., 11 Calc., 6 ; Badami Kuar v. 
Binu Mai, I. X. R., 8 All,, 111; Maghunath Baa v. Maj 
Kumar, L L, M., 7 AIL, 876 ; Surta v. Ganga, X X. 
M., 7 ail, 411 ; Mogni Bam v. Jiwa Lai, I. X. li.,7 
AIL, 336 ; Bar Praaad v, Jefar Alt, I. X. M., ? AIL, 
343, referred to. Mkagwant Singh v. Jagesher Singh, 
Weekly Notea, All., 1886, p. 37 ; and Ahu Said Khan 
V. Bamid-un-niasa, Weekly Notea. AIL, 2886, p^ $9, 
dissented from. Tho meaning of the term "jurisdte- 
tion ” used in section 622 of the Civil Procedure 
Code must not be confined to the territorial or pecu- 
niary limits of the powers of a Court, or to the 
nature of the class to which the case belongs. It 
implies, in addition to questions of these kinds, the 
presence or absence of a positive authority or power 
conferred by the law upon tribunals in cases which 
satisfy the other conditions referred to. In framing 
the section, the Legislature gave to the High Court 
power to interfere with the action of Bulmrdinate 
tribunals in cases where there is no remedy, mther 
by appeal or otherwise, and where those tribunals 
have either exceeded or wrongly declined to exercise 
the authority, the power, and the jurisdiction which 
the law corfers upon tliem, or, under the pretence of 
exercising such authority, power, and jurisdiction, 
have acted against a j)ositive prohibition of the law. 
Comhe v. Edwards, L.R.,3 P. B., 103 ; and Creppa v* 
Burden, 1 Smith's L. C., Sth Ed., 711, referred to. 
Beld, also, per M AH MOOD, J., that in the present case 
the (\>urt below had jurisdiction to entertain the 
application under section 206 of the Code, that it ^d 
so entertain it, and that iu making the amendment 
its action could not be reganled as beyond the limits 
of its legal power and authority, so as to render it 
open to the objection of the exercise of jnrisdictioti 
"illegally or with material irregularity,** within the 
meaning of section 622. Lucas v. Stephen, 9 W, M., 
301; OomanundMoy v. SuUish Chvnder Moy, 9 W. 
M.,471 ; Zuhoor Boaaeiny. Syedun, 11 W. JB., 
and Goluek Chunder Mussant v. Ganga Narmin 
Musaant, 20 W. M., Ill, referred to. Dhak Stmn 
e. Babant Singh . . LJj* B., 8 All# 818 

10 ^ : Juriadietion, 

Interference mih exercise of. -^Alleged iarregyAmity 
by Bistrici Judge in decision of auiie^^A, bxA B., 
lith of whom set up a claim to certaiii land, brought 
separate rent suits against the tenants. In none of 
these suits did the amount claimed exceed RlOO. 
After the institution of the rent suits A. sued B. to 
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establish his titls to the land in dispute. The 
District Jud^ before whom the r^t suits came on 
appeal allowed them to stand over until the decision 
in ihe suit between A, and B, That suit was de- 
cided in favour of B., and the Judge then decided 
the rent suits instituted by JB» in his favour, and dis- 
missed the suits instituted by A. Seld that there 
was no such irregularity on the part of the Bistrict 
Judge in the course which he pursued, of making 
his &cision in the rent suit depend upon the decision 
in the suit to establish title, as would justify the 
Court in interfering under section 622 of the Civil 
iProeedure Code. Booboa Nabaik Sek e. Rim 
Laxl Chhutab . . I. Xi. B., 7 Cale., 380 

S. C. Bubga Nabadt Misseb c. OoBirBDHim 
Ohosb . . . 8 0. 1j. R.,86 

186. *■ Juritdieiion, 

Int9fftrenee with txtreite of, — 8aU in execution of 
decree againet estate of deceased. — Suit against 
repreeentaiioes of deceased hushakd*s estate. — Order 
releasing prepeHg from attachment. — In 1862 a 
anit for mesne profits was brought against certain | 
persons as being tbe beirs of one Bomanath Lahiry, 
deceased, among whom were his widow and two in- 
fant sons. During the pendency of this suit the two 
infant sons died, and the widow was made a defend- 
ant as representing the estate of her deceased sons. 
The snit was deeroed in favour of the plaintiffs in 
1876 1 and on the plaintiffs applying for execution 
the widow objected that 6 16ths of the properties, 
against which execution was sought, was the property , 
of her adopted son, whom she alieg^ to have adopted 
in 1874i. The adopted son was not made a party to I 
the suit : this objection was overruled, but the same 
ohjectipn was taken hy the adopted son through his 
natural father as his guardian and next friend, and 
the Court xeieased the 6 16ths share from attachment, 
and allowed the objection. Against this order some 
of the plaint^ appealed, hat pending the appeal 
another of the plaintiffs applied to the High Court, 
note section 022 of, the C^e of Civil Proi^are, to 
have the order set aside. Tbe Court refused to in- 
terfere with the order, inasmuch as there appesred 
to he no material irregularity therein. 

CHUimjiB Lahiby e. Nil Cohul Lahibt 

[LX..B.,UCali3.,46 

■ Juriediction^ Ja- 
terfcreeee euiih exercise Procedure Code, 

18^9 1 . SO^Purtg added after decree . — ^A Subordi- 
nate Judge having permitted the junior widow of a 
Hindu to ^ made a party to the proceedings in exe- 
>mittion of a decree obtained by the senior widow 
l^gaSnst a debtor of their deceased husband, Uie High 
Coftrt dsetined to intosfere under section 622 of the 
of Civil Procedure. LijraAXXAL e. CsnrirA 
1|^^lut?AiiMAL . . X Z». R,» 8 2Cad,» 827 

101* Jurisdiction, Tn^ 


SXTPHRXN.THKDBHrOB OF HXGS 

COURT — continued, 

8, CIVIL PBOCKBBBE COBB, 8, 622-ooa- 
tinued, 

Xizeroicie of juriadioUon •-coaf iaaed. 

— Application to add rsprsseafaftos.— 'In a suit for 
tbe recovery of land against a sole defendant, the latter 
died before the heariog* Sixty-three days after the 
death of the defendant the plaintiff applied to the 
Court to enter on the record the legal representative 
of tbe deceased defendant. On the 22na November 
1880 the Court rejected the application under the 
provisions of article 171B eff Act XV of 1877, and 
ordered the suit to abate. On the same day the plain- 
tiff applied to the Court to set aside the order direct- 
ing the suit to abate, but tbe appUcatiou was also 
rejected on tbe 20th l^ptember. 1881. On appeal to 
the High Court, — Held that no appeal lay .against 
the latter order, and an appeal against the order 
of November 1880 was out of time, but that the High 
Court would take cognisance of the case under section 
622 of tbe Civil Procedure Codo. Bebobb Mobiki 
CUOWBHBAXB 9. SHABAT CHimDEB BbT CHOW- 

2>BB7 X !«. B., 8 Calo., 837 

[iqax.B.,^ 

188. Transfer of in- 

ierest pending wait, — Lis pendens. — Application to 
bring transferee upon the record. — Civil Procedure 
Code, s. 244,^ A decree of the High Court, giving 
poBsesBion of certain shares in a bank to the plaintiff, 
JX, was reversed on appeal hy the Privy Council. 
The defendant then applied to the Court of first in- 
stance to order restitution of the shares, which liad 
been realised by the plaintiff. Upon being ordered to 
produce the shares, M. made an application to the 
Court, professedly under section 244 of the Civil 
Procedure Code, in which he alleged that, pending 
the appeal to the Privy Council, he had transferred 
the shares to <?., his counsel in the case, who had 
faUed to restore them, and he prayed ** that the said 
person might be brought upon the record, and that 
execution for recovery of the said shares might 
be giveuragainst him.” Tbe Court passed an older 
upon tbdB application, calling on O. to show cause 
why be shonld not he oalled upon to restore tbe 
shares made over to him by and he thereupon 
filed an answer denying that he was the custodian of 
the shares, and aHeglng that he was their purchaser 
for value. The Court passed an order directing that 
Q/e name should be placed on the record, so that the 
decree might be executed against him. Meld that 
tbe application by B. was meant to be and actually was 
one praying that, in respect of the scrip, restitotion 
of which was being enforced against him, the person 
to whom some interest in it, more or less, had come 
pending the snit, might, in addition to himself, in so 
far as such intevsst had passed from him, be breught 
under the operation of tbe execution proceedings; 
that this was an application under section 872 of the 
Civil Procedure (Me; and the order passed on it, 
Ixdtig appefdahle under section 588 (21), was not open 
to revision by the High Court uuder seethm &2. 
BATKOB O. MOi8O0ElX Bakb 

i;X.X..B.,7All,»e81 
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8D;PBBIirTENDBKCE OP HIGH 
OO0 B/V~^e0ntinued^ 

S. CIVIL PEOCEDURB CODE, a. 622-^coii. 
iintted. 

Exercise of Jurisdiction — continued, 

189, — I — . Interlocutory 

order, ‘^MfyecUon of appUoation to appeal at a pan- 
jptfr.— An application for permission to appeal as a 
jtauper was presented, not by che applicant personally, 
but by bis pleader, and was on that ground rejected. 
Meld, on an application to the High Court for revi- 
sion, that section 622 of Act X of 1877 did not apply 
to a proceeding of so purely aii interlocutory a 
character as mentioned in section 592, and such ap- 
plication therefore could not be entertained. Has- 
8ABAN SZSaH V, MXTUAICICAD HaZA 

LI, li. B., 4 AH, 91 

190, Mejection of ap^ 

plication to tue at a pauper. — Refutal on ground of 
tuit being barred. — An application to sue as a pauper 
having been refused, on the ground that the suit was 
barred by limitation, the High Court, on revision, 
permitted the applicant to renew his application to 
the Court below. The Subordinate Judge verbally 
rejected this second application, stating that he 
would deliver a written judgment. Before the writ- 
ten judgment was delivered, the applicant offered to 
pay the usual court fees (although not actually tender- 
ing them at the time), and asked that the petition 
might be. taken as a plaint filed on the date of the 
first application : this offer was mentioned and re- 
fused in the written judgment. Meld, on the case 
coming up to the High Court under section 622 of 
Act X of 1877, that the circumstances of the case 
were not such as would justify the Court in interfer- 
ing under that section. Kak Samai Sing o. Mani- 
XAV « I. !«. B., 5 Calo., 807 : 6 C. I<. B., 228 

191, Rejection ofap- 

plication to tueinformd pauperis. — Rigii to sue/* 
— limitation. — Where an application for leave to 
sue as a pauper was rejected with reference to section 
407 (c) of the Civil Procedure Code, on the ground that 
the claim was barred by limitation, and therefore che 
applicant had no right to sue, — Meld by the Full Bench 
that the Court had acted within its powers, and that 
its jurisdiction not having been exercised illegally or 
with material irregularity, the High Court had no 
power of inteiference in revision under section 622 of 
the Civil F^ocedure Code. Amir Mattan Khan v. 
8heo Sahth Singh, I. L. R„ 11 Calc., 6, referred to. 
Per Mahhood, J,— The wo^ case'* as used in sec- 
tion 622 of the Civil Procedure Code should be 
understood in its broadest and most ordinary sense, 
including all adjudications which might constitute 
the subject of appeal or revision subject to the rules 
governing the exercise of the appellate and reviiional 
jurisdictions respectively ; and it comprehends adjudi- 
cations under section 407, which fall under the same 
general category of adjudications as the rejection of 
an ordinary plaint unoer section 53 or section 54. 
Phut Singh v. Jagan Math, Weekly Motet, AU., 1882, 
p, 89 ; Bhnlnethri J^at v. Bidiadhit, Weekly Motet, 
Alt, p. 89 ; and ^UU Sahu v. Bachu Sam, Weekly 
MoUt, All, 1882, p. 92, referred to. Also p^ 
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COtTBT — continued. 

8. CIVIL PROCEDURE CODE, 8. 622-4Wmi- 
' tinued. 

Exercise of jurisdietio3i~-co»;»a«s<f. 

Mahhood, J. — The provisions of section 407 must 
he intei^reted strictly, inasmuch as they operate In 
derogation of the right possessed by eveiy litigant to 
seek the aid of the courts of justice ; and an exercise 
of jurisdiction under that section, when such exermse 
of jurisdiction is open to the objection of illegality or 
material irregularity, would form a proper subject of 
revision by the High Court. Mar Praead v. Jafar 
AU, I. L. S., 7 All., 345 ; and Ammal v. Mayudu, I. 
L, S., 4 Mad., 328, referred to. CHATTABFAn 
Singh o. Raja Rak L Ii, B., 7 AU., 881 

192. — — Set judiesda, 

Sfroneout decision on. — K wrong decision on a ques- 
tion of res judicata is not a subject for the interference 
of the High Court under section 622 of the Code of 
Civil Procedure, Act XIV of 1882. Haei Bbixa^i 
o. Nabo VisHTAKATH • I. Ii. B., 9 Bom., 482 

193. ' — ■ Sale in exeeu* 

iton of decree. — Fraud.'^Setting aside order co»- 
firming sale. — The purchaser at a saleby pnblic auc- 
tion succeeded, by the exercise of fraud and collusion 
with the agent of the execution-creditors (though with* 
out the ciHiditors’ personal knowledge), in becoming 
the purchaser at a depreciated value. There was no 
material irregularity in publishing or conducting the 
sale. Meld that the High Court had power under 
section 622 of Act X of 1877 to rescind the order 
made by the Court of first instance confirming the 
sale. SuBHAJi Rau v. Sbinxvasa Rati 

[1. L. B., 2 MadL, 284 

194. ■' Sale in exeea» 

tion of decree.^Pre^emption. — Cicil Proeedmre 
Code, 1877, ss. 310, 311, — Locus standi ofpre-emptor 
in execution proceedings. — A person claiming to be 
a co-sharer in certain undivided immoveable property, 
a share of which had been sold in execution of a 
decree, objected to the confirmation of the sale in 
favour of the person recorded as the auction-pur- 
chaser, and prayed that it might be confirmed xa hxs 
favour, with r&erence to the provisions of section 
310 of the Civil Procedure Code The Court dis- 
allowed the objection and confirmed tne sale in furonr 
of the auction-purchaser. The objector thereupon 
applied to the High Court for revision of tiie wika 
of the lower Court under section 622 of the Ctidl 
Procedure Code. Seld that, having been sllownd to 
object to the confirmation of the sale, and treated 

a party to the proceeding held therein, it was eompO- 
tent for him to make such application, notwBMead- 
ing that he was not one of the persons mentioned in 
section 3U of the Code ; that there being no dppeid 
in the case, so far as he was concerned, tiie High 
Court was competent to entertain the apptieation 
under sectiqn 622 of the Code ; hut tiiat» as he wee 
not one of the persons who was competent to avtil 
himself of the provisions of section 311, he had no 
loom standi to justify lus ap^^cation to the lower 
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CIVIL PBOCfiDORE COQB, B, 622— con- 

tinued. 

HxerciBe 

Courty and application for reviaion muat therefore 
be dismissed. Bishbshab Khae e. Haex S|kgh 

[l.Ii.B.,5 A1L.42 

105, » ' DiitrihuUon of 

usoeU* — ApflieatioH of decree-holder eituck off , — 
Where a rateable distiibotlon was ordered among 
decree-holders whose applications had b^n struck off 
the file prior to realisation of assets, — Held that it 
was open to the party injured to apply to the High 
Cenrt tinder section 622 to reverse the order. Tieu- 
CfilXXAMBALA CHBTII O. SbSHAYTANGAB 

[1. 1.. B., 4 Mail, 383 

108 . — - — JSxeeution pro- 

ce0dinffs."-^Maieahle dieiribution,-— Application for 
farther execution, — Notice.'— -A. and subsequently B, 

■ obtaitied decrees against X, in execution of which 
the same land was attached, and £, obtained an order 
for rateable distribution. Neither decree was satis- 
fied. A, then applied for attachment of other pro- 
pcflrty, wad ihe »»ie waa uauu for 2S&h Sepcem'oer. | 
On 25th September B, filed a petition for further | 
attachment under sections 250, 274, and also a peti- | 
tion for rateable distribution under section 295 of I 
the Code of Civil Procedure. The District Judge I 
rejected the application for execution as being too ! 
late, and then the application under section 295, 
because no application for execution was pending. > 
MM, on appeal, that the i)etitieu for execution was • 
wrongly rejected, but that the High Court could not, i 
under section 622 of the Code of Civil Procedure, i 
revise the order rejecting the application under sec- 1 
^on 2^ for rateable distribution. Vsnkatabamak 
u. HAHAUEaAXYAir . 1. Xi. B *9 9 Mad., 508 

, 107. Sanction for 

proieeufion^Aet X of 1872 {Criminal Brocedure 
Code), se, 4$8, 4S9, — The discretionary power of 
a Civil Court, before or against which an offence 
mentioned in section 468 or 469 of Act X of 1872 
is alleged to have been committed, to grant or with- 
' holdsaziction to the prosecution for such offence, is 
not subject to reviwon by the High Court under 
Action 622 of Act X of 1877. Ik the mattse op 
XHE FETITIOlir OP MapHO PeABAP 

[1. KB., 8 AIL, 508 

' 108, ■ . - ..I... Pofosr of reoi'- 

oion over Small Cauee Court, Calcutta, — Alleged 
' ejseesr of jemedivivon hg SmaU Cauee Court. — Bree- 
pace to immoveable propertp. — The platntiff brought 
a suit In the Calcutta Court of 8mall Causes to re- 
eovear damages for trespass to certain immoveable 
property of which he proved he was in possession. 

! The didendant contended that such a suit was one for 
; the determinatiou of a right to or ii|ter6st in im- 
^‘tuoveable property, and was therefore not maintain- 
>%lle in the bmall Cause Court; The Small Cause 
^ decided the ease, and the B^gh Court, on an 
api^cation under section 622, grants a role to show 
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COtTBT — continued. 

3. CIVIL PEOCEBUEE CODE, B. 622--coit. 
tinued, 

Bxercine of Jtiri8diction---con^i9iaed. 

cause why the judgment should not be set aside as 
being without jurisdiction, Meld, on such applica- 
tion, that the Court had jurisdiction to entertain 
such a suit. Pbaey Mohuk Ohobaul v. Haeea^ 
CHifKnsE Gakgooly . I. K B., 11 Calo., 261 

100, ' Civil Procedure 

Code, 1882, t. 43. — Cause of action,— SplUUng a 
claim. — Separate suiis for rent due for successive 
years, — Petitioners filed two suits in a SmaU Cause 
Court on the same day to recover rent due for two 
successive years under the same lease. The sum of 
the two claims exceeded the pecuniary limit of the 
Court's jurisdiction. The sui t for the rent of the first 
year was dismissed under section 43 of the Code of 
Civil Procedure, on the ground that the claim ought 
to have l>een included in the suit for the second year’s 
rent. Meld, in an application under section ^2 .to 
the High Court to set aside the order, that although 
section 43 did prevent the inaintenauce of the two 
suits, yet as the petitioners had no intention of abtui- 
doning either claim, the pro]x»r course was to allow 
them to withdraw both suits and file a fresh suit in 
a competent Court. Alagu v. Abdoola 

[I. K R., 8 Ma<L, 147 

800. — — ■ Civil Procedure 

Code, s, 25, Order under, for transfer of suit— Meld 
that ^ order under sec^on 25 of the Civil Procedure 
Code, transferring n suit in which an appeal wouUl 
lie from the decree made therein, was not subject 
to revision by the High Court under section 622, 
Faeid Ahhad V , Dulaei Bibi 

[I. L. B., 6 AIL, 

20L Court Fees Act , 

1870, s, 6, and sck. II. art. 17 {l),Stamp^ — Valua- 
tion by subordinate Court. — Practice. — Civil Proce- 
dure Code (Act XI V of 1882), s. 622, and Bom, Meg. 
II of 1627, s. 6. — A decision by a 8ul>ordinatc Court 
on a question of valuation, detc^rmining the amount 
of a court foe, is, notwithstanding its declared fin- 
ality, subject to revision by tlie High Court under 
section 622 of the Civil Procedure Code (Act XIV of 
1882) and section 5 of Eegulation II of 1827. 
ViTUAL Keibka V . Balyeishna Jakaeoak 

[I. Ii. B., 10 Bom., 610 

202. - — Order dismies- 

ing suit for ineufUcient stamp.— In a suit instituted 
upon a ten- rupee stamp for an account, the removal of 
the original trustee and the apfx>intmeiit of a new 
trustee, where the value of the trust property was 5 
lakhs of rupees, the Court below directed tliat the 
stamp shoukl be calculated upon the value of the 
trust property, and ordered that the deficiency should 
be made up within a particular time. Before the 
time expired a rule was ohtainetl from the; High 
Court under section 622 of the Civil Procedure Code to"" 
show cause why the order should not he set aside. 
Held that the rule must be discharged, inasmuch as if 
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iinued. 

Exercise of jorisdiotion— 

the suit had been dismissed on the expiration o£ the 
time limited, on the ground that the relief was not 
properly valued, there would have been an appeal. 
Ombao Mibza V. Jones , 12 C. B., 148 

80PER8TIT1OUS USES. 

Bequest for— 

See Will— C oNSTBUCTiON. 

[SB.Ii. IL,488 

— — Statute of— 

See English Law — Sttpebstitious Uses, 
Statctib of . .1 Bom., Ap., 9 

SUPPIiBMBNTAIi SUIT. 

- Suit in Zillah Court simultaneous with 
in Suj^reme Court. — The mere pendency of a 
suit in the Supreme Court does not operate as a bar 
to the prosecution of a suit in a Zillah Court intended 
to be simply in furtherance of and supplemental to 
the suit ill the Supreme Court. Nazib Ali Khan p. 
Ojooohyaram Khan 

[6 W. B., P. C., 83 : 10 Moore’s I. A., 640 

SUPBBME COURT, BOMBAY. 

See JuEisDiCTioN— A dmibaltt Jurisdic- 
tion . 6 Moore’s 1. A., 187 

See JUBISDIOTION— MatbiiTonial Jubib- 
DICTION . 4 W, B., P. C., 91 

[6 Moore’s 1. A., 848 

L Charter of Supreme Court— 

Construviiou of statute.— Statute limiting preroga- 
tive of the Crown.— Power to grant leave to appealin 
criminal case.— Under the Bombay Charter of the 
Supreme Court, 8th December 3823, that Court was 
invested with full and absolute powers to allow or 
deny an appeal in criminal cases, and no power was 
reserved to the Crown by such Charter to grant 
leave to appeal In such cases, such power being only 
» reserved as to civil cases. The case of Christian v. 
Cowan, 1 P. W.t 329, observed on. Queen «, Stb- 
FHBNEON • .8 Moors’s !• A«> 488 

Queen u. Eduljbb Btramjee 

[8 Moore’s L A., 468 

The Charter having been granted by the Crown by 
force of an Act of l»8rliament, must be construed 
with reference to the powers conferred by the Act, 
even though the prerogative of the Crown were 
limited hy such construction. Queen «. Eduljes 
BXBAHjrBB . • .3 Moors’s 1. A,, 468 

2, — Construction of 

' Charier. — Law of iimitation. — English iaw.— The 
* Charter of 8th December 1 823, which created the 
8u]preme Court at Bombay, provided by section 29 
that ** in eases of MaUomedans or Gentoos their in- 


SUPBEMEES court, BOMBAY-Cliarter 
of Supreme Court— 

heritance, and succession to lands, rents sod goods, 
and all matters of contract and dealing betweenpar^ 
and party, should be determined, in cases of ,Maho« 
medans, by the laws and usages of the Kj^omedsms; 
and where the parties are Gentoos, by the laws and 
usages of the Gentoos, or by such lav/s aud usages as 
the same would have been determined by if the suit 
had been brought in a native Court:*' and the 87th 
section directs that ** the Court shall frame such pro- 
cess, and make such rules and orders for the execu- 
tion of the same, in all suits, civil and criminal, to 
be commenced, sued, or prosecuted, within their ju- 
risdiction, as shall be necessary for the due execution 
of all or any of the persons thereby committed there* 
to, with an especial attention to the religion, manners, 
and usages of the native inhabitants living within its 
jurisdiction, aud accommodating the same to their re- 
ligion, manners and usages, and to the circumstances 
of the country, so far as the same can consist with 
the due execution of law, and the attainment of sub- 
stantial justice." Meld, upon a construction of these 
sections, that as the law of limitation is a matter of 
procedure, and the Supreme Coui*t at Bomhaf had 
power to frame its procedure different from the 
native Courts, the Court was right in allowing the 
plea of the English statute of limitations, in an action 
between Hindus upon a Hindu contract, as the judg- 
ment of the Court on such plea was no determination 
relating to any right arising out of any contract or 
dealing involved in the cause of action. The 

mere allegtion in the plaint that the parties are 
Hindus is a sufficient averment of the fact to raise 
an objection to the cause being decided by tbe Eng- 
lish law of limitations. Ruceiiaboye v. LuLiiOO- 
BHOY Mottichund . 6 Moore’s I. A , 284 

J Urisdiotion . — Admission of 
\. — The Supremo Court, Bombay, had no ju- 
to admit persons as attorneys and solicitors 
to practise in the Courts there, except such as were 
qualified in the manner pointed out in the Bombay 
Charter and Letters Patent of 1823 establishing the 
Court — viz., those who had been admitted in the 
Courts at Westminster or were practisifig in the 
Recorder's Court, Bombay, at the time of the pub- 
lication of the Charter. Mobgan v. Leech 

[2M<>ore’8 l.A.,488 

Suit for parmton 

of property out Of jurisdiction, — The late Supreme 
Court (Bombay) had no power to decree a pa^^tion 
of ancestral property situate beyond the limits of its 
jurisdiction. Ramchandba Dada Naik v. ' Rada 
MahadetNaih . . . lBom.,A]^^6 

6 . BuMconeemingre* 

venue, — Oovenment quit-rent, — Suit agatnet CMiee- 
tor of Revenue for distraint, — By tbe Cbartei* of ^ 
Supreme Court, Bombay, of December 1825, that 
Court was prohibited from entertainiag any suit in 
any matter concerning tbe revenue under the manage- 
ment of tbe Governor and Council or any act dope in 
the coUeotipn thereof. In an action of trespass 
brought ^inst the Collector of Revenue at Bombay 
for distni^g for arroariof Goremment ^quit-rent," 
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fkrPBlillS COOBT, BOMBAY. -JttfiB- 

rweniag the judgmmit of the Bomba; Court 
ibe ^'qmt-rent'* was part of the revenue of the 
Cbnipaay at Bombay, and the Court, therefore^ bad 
no jnnsdiotloii. Sfookbbo, Juddow 

[4 SCoora’s 1. 358 

SXTFEEMXS C01JB!F, CAIiCUTTA, 

1, — " Carrymy on husi- 

west. — An inhabitant of Benares, trading at Calcutta 
and having a house of business tWe, held to ^ sub- 
ject to the jurisdiction of the Supreme Court. 

XBT Does o« Bibdabuk Dobs 

[3 Moore’s I. A., 176 

% — Jnrisdiotion of Criminal 

Oourt. — Party prioy to migdemeanour committed 
within jnrUdietion* — Under the general jurisdiction 
of ^e Supreme Court at Calcutta, a i^rson, though 
reddent at Benares, was liable to its jurisdiction, if 
privy to, and co-operating in, a misdemeanour com- 
mitted within it. Where, therefore, a party resident 
at Benares was in^cted with others b^ore the Su- 
preme Court for a conspiracy in procuring the prose- 
cutor to be arrested in a fictitiona action at law, and 
the instructions for the arrest were proved to the 
satisfaction of the juiy to have ori^nated with the 
appellant, it was held by the Judicial Committee 
that the offence haring been completed within the 
jurisdiction of the Supreme Court at Calcutta, that 
Court had rightly assumed jurisdiction over the par- 
ties privy to it, though from the slight nature of 
the evidence they directed a new trial. Jaknokbe 
D oss 0 , Kme ov tub pbobectttiob ob Bindabok 
D oss .... 1 Moore’s I. A,, 67 


SUPBBME C0T7BT, MADRAS. 

8 oe High Cottbt, Jubisoictiok op — 
High Ooubt, Mabbas— Civil. 

CI.l4B„8Mad.,S4 

Jurisdiction.— 'Ori2sr allowing 
PogUtrar to vMtitwtepuit on heha^ofinfants. — Ojfi 
oer tfConrt entitled to commission. — Personal inter- 
ast in conduct cf smU^^Stat, 2 and S Will, IV,, c. 34* — 
An order was made on the equity side of the Supreme 
Court St Hadras by which the Begistrar, an ofStcer 
who under the pracrice of the Court was entitled to a 
commismoD of 5 per cent, on all sums of money paid 
into Comrt, was allowed by consent of the Court or a 
Judge to institute proceedings for the benefit of in- 
iasto where it appeared their property was unprotect- 
ed. Mddt in a case in which he was allowed to file a 
l^t on behalf of certmn such infants, that the order 
bring made under the general jurisdictioD of the 
SupyemOr Court, and not under the Statute 2 and 8 
VictQria» Cap. 84, was void, it being against public 
policy to alW an officer of the Court to institute 
suits in the conduct of which he might have a 
dbeet personal interest* Kbbakoosb e. Sbblb 

[3 Moore’s 1. A., 389 

jE — M^tahU jurist 

m *»it» relaHmg to ekariiahU funds , — The 
B Court, Hadras (established by the Madras 
Cttturi 1800), bad an equitable juriemctkni rimilar 


COtXBT, MABBAa-- Jurist 
diction— continued, 

to, and corresponding with, the equitable jurisdiction 
exercised by the Court of Chancery in Kngland over 
charities. Attobnby Gbbbeal u, Bbobib 

[4 Moore’s X.A„ 190 

' SDBBOBAKABI TMNVMK 

See Lakb Tbkvbb in Obissa. 

[Lli. B„XlCalo,»699 

SXTBETY. 

Col. 

1. Liability op Sbbbty . . . 6974 

2. Bnpobobmbmt op Secbbity . . 5976 

8. DiSCHABGE op SlTBKTY . . . 5981 

4. Misobllakboub Cases . . . 5982 

See Exbcittion op Deobbb— Mode op 
Exbootion — Pbikoipal and Sobety. 

[I. I*. B., 4 Calc., 331 

See Mobtgaob—Uedehption— Bight op 
Bbdbhption . . 1 Bom., 186 

See Cases UNDEB Pbinoipaland Subbty. 
See Cases cndba Becognibancb to Ap- 
PEAB. 

— Agreement to become, on deposit 
of se'ourity. 

See CoNTBACT Act, s. 23 — Illegal Con- 

TBACT8— GENBEA LLY. 

[X.Zi.B.,1 Ali,76I 

* Discharge of— 

Bee Bill op Exchange. 

[I.Xi.R.,3Cale.,174 

See Cases cndsb Pbinoipal and Sttbety 
— Discharge op 

IdabiUty of— 

See Bond . . • 9 B. D* B., 364 

— of defaulting tenant. Suit 
against— 

See Res Judicata— Parties— Pbo pobxI 
Dependants . 3 B. L. B., Ap„ 37 

— Suit by, against principal for 
money paid on his account. 

See Small Cause Court, Mopussixt*- 

JURISDICTION— CONTHIBUTION. 

[B. If. B., Sup. YoL, 691 

1. LIABILITY OP SURETY. 

Xluration and extent of Ua« 
bility.— A surety must be taken to bnve entered into 
bis contract oalr for the time during which the 
relation created by the instrument of suretyship 
exists, and with reference only to the person to whom 
be made himself responsible. Mohip Ba^xn o. 
Shaw . • * • » 86 W, 
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digest oj- cases. 


SUfiSTT — eomtinued, 

1 . LIABILITY OF SPEETY--«fl»«w. 

D^atton and ntent of liabiUty-ooaii. 

n^ituHon of pr^eHs taiin und«^^r^—L^ 
^>9cree U reversed on wppeaX,^^ 
*’ surety, who executed a 

jecunty ^nd (m Form No. 82 of the High Court 
Circuit) un^r section 36 of Act XXIIX of 1861, was 
liable for ^e fulfilment of the decree, not only of the 
rnnt^i A# Regular, but also of that of the Court of 
special Appeal. Nabayan Dkv o. Gajanan Dik- 
10 Bom., 1 

■ ■ JLiahiXity of guar- 
antor for goma8hta.---J>eath of si»re<|y.— -Where a 
party engaged to be surety for a gomashta and to 
make good all defalcations proved to have been made 
by him, the engagement was held to refer to de- 
falcations shown to have been made by the go- 
mwhta during the period of the guarantors life, 
and not to apply to a time after the guarantor’s death, 
when all power of advising or controlling the go- 
mashta had ceased. Lyall & Co. v, Amoeabumy 
Bosses 20W.B.,12 

Civil Procedure 


( 6^^ ) 


Code, 1859, e, 338.^Semand of case and Anal 
decree on remand.--->K decree-holder having taken out 
execution of a decree held by him, and the judgment- 
debtor having appealed to the District Court, the 
two opponents became sureties, under section 338 of 
Act VIII of 1859, that the judgment-debtor would 
** obey and fulfil all such orders and decrees as should 
be given against him in appeal j ” and, in default of his 
so doing, they bound themselves “to pay jointly and 
severally, at the order of the Court, all such sums as 
the Court should, to the extent of 11812.8, adjudge.” 
Meld (PriTHBY, Jo, diesentiente) that the obliga- 
tion of the sureties to fulfil the decree of the Appellate 
Court was not confined to the first decree of tliat 
Court, but extended to the final decree which it 
imssed upon the case being remanded by the High 
Court in special appeal. Shivijll Khubchand v 
ApajiBhiteav . . I. Ia K., 2 Bom., 654 

Meld in the same case on appeal under the Letters 
Patent that the obligation of the sureties was not 
confined to the first decree of the Appellate Court, 
but extended to the final deci-ee which it passed u|X)n 
the case being remapded by the High Court in special 
appeal. Appaji Bhtvbav v. Shivlal Khubohawd 
[L L. B., 3 Bom., 204 


SITBBTY-^ 

1. LIABILITY OP 

Extent of liablUty-«o»#«i«*arf. 

Court tte.p^rty might be eeked. Thetem . 
proviso if he depoeited BlOO, the monev uid not 
ttc property would be liable; if he f-'H Z 

meirtof was to be liable foJ^^y. 

ment of the amount ot the security. The mohm^v 
fraudulently allowed certain goods to pi, thTchZ^ 
grc without payment of duty, whereby he 

^mn 161 of the Penal Code. The plaintiff «i^ to 
ewver the amount of the security. Meld that thA 
^enitot could only be liable /nderltj^ 
umg shown to have been misappropriated, and Chat 
he tould not he held lUble for l^sef w^^^^ 

miscondnet on the part of 
e mohumr other than misappropriation • and that 
in any case he could only be liable f« 

by the Municipalily, Tobab At.t 

Allahabad .... eK.wl.lTO 

6 . 


te^tg placed with tureUet to 
Where a surety, without taking preeMtiOM to we 
to Its pro^r application, permits the party for whom 
he 18 surety to ^t possession of money, which by an 

W ro-«oretiw had 

^ pltorf in his,<the surety’s) hands for the pur- 
pose of indemmfying the co-snietiee, he loses liwre- 
medy against the co-sureties to the extent of ^ 
security thus allowed to be withdrawn. Wh^ 
money is permitted to remmn in the hands of sure- 
ties in ordCT to iu being applied to the puruJlS^ 
Income sureties, it u the duty of 
^h as between himself and co-sureties to see that 

W«.R“r=!l« “®‘' WooN Chit Po, .. 

webChaho . . . 16W,B.188 


if Naxir h, party whote properly has-been miiap. 
pr^rtated by Jfaar.— The eure^ of a Natir w£> 
thf into Ae usual bond of indemnito witii 

against aU lowstousrf 
by the Nazar durmg the tenure of his office, was held 

w w*®’ “* * person whose pnmerty 

had been misappropriated by the Nasir, to 
gtod toy lose sustained by such person. Book* 
GOPB CHOWDHET V. BSAJAOABIirS 048 

[9 B. li. B,, Ap, 26 ; 18 W. B. 860 


-Extent of liability.— dscari^ 2. ENFOBCEMENT OF SECDBinr 


bond given for faithful diecharge of duties by tnohur^ 
rir.^Jkliseonduet other than misappropriation , — The 
defendant executed a bond which, after reciting that 
the President of the Allahabad Municipal Committee 
required s^uritv to the extent of BlOO from Sheikh 
Akhur All, monurrir in the Octroi Department, for 
the honest and faithful discharge of his duties to 
Government, went on to say that the defendant of 
his own free iriU and pleasure pledged a certain 
dwelling-hottse in lieu of security for the mohurrir, 
and to promise that if any sort of embeszlement or 


xxnFVlm. 

•— A surety bond taken by the Court under 
8 of Act JXIII of 1861, after judgment had been 
pronounced, could be enforced under secrion 204 of 
Act VIII of 1869. Abdto Kiitiu «. Abbto Hhq 

Kazbb . .•8aL.B,805il5W.B,a 

0. 


. , _ JSxeewiiom of do- 

eree ayaiaet nrety— Surety bomd foryaymeil of 
coete under $. m.-A bond givea w i^iy 
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biGSST OF CtSFS, 


( mB ) 


OF 

of 

uttder section 342 of Act VIII of 1839 coUM 
'W enforced in a smnniary 'way by proceedings in exe- 
;oation« CKtrrxBBDHABaB Lill o. Eahbblashbe 
, 1.1s. B^i^Calo^8I8:iaXi.B«»M7 

10 . ■ ■' Civil JPrveednte 

Codv, 185&, s, SOd.-^Mxeemtion of deoroe a$ai%%t 
mrBUf,^8tct^ of oxoeution o» ooourity homy yivm. 
— Where a sale in execution of a decree was stayed 
on the security given by a third party, — Mold that 
on default by the defendant, the decree could not be 
sumuaaHly enforced against such surety under sec^ 
tion 204 of Act VIII of 1859. GajskjdkJlNABAtan 
Hot a. H«MAK»m Dabi 

C4 a Xau B., Ap., 27: 13 W. 36 

11, — Citil Proeoduro 

CodOi 1859, $. 204. — Suretiea under Cioil Procedure 
Code, 1859, as. 76, 83. — Suretiea after decree. — Sec- 
tion 205, Act VIII of 1859, applied to cases such as 
that of parties who became sureties under section 76 
or^ section 83, but not to parties who became securi- 
ties after a decree was passed. Kau Kishbn Doss 
«. fiUBSHoo SiKOs . • .7 W. B., 328 

Rejecting a r^tew in Httbbhoo Singh d. Rah 
Kishbn , , 0 W. B., Mis., 44 

*12. - '■ Civil Procedure 

Code, 1859, a. 204. — Compromiae emhodied in de* 
er^ee. — Ahrecti^ioa ayainai avreiy, — A compromise 
embodied in a decree was to the effect that defend- 
ant should pay to plaintiff the principal sum within 
'a specified period, and that if he (defendant) were 
shoeessful in another suit against a different party, 
he would also pay the interest. He succeeded in his 
suit in the first Courts but his suit was dismissed on 
appeal. The judgment-debtor subsequently paid the 
principal, but was afterwards arrested, and M. H. 
became rarety for his production and' for the pay- 
ment of the interest, if the order of the Munsif 
releasing the judgment-debtor were set aside on 
appe^. Meld (by Mabkby, tf.) that the decree on 
the compromise was not one u]^n which execution 
could be carried out, at any rate for the sum which ! 
was OB^ conditionally due, as the inquiry relative j 
to the ralfilment of the condition could only be made { 
in a regular suit; and that execution could not be | 
taken out against M. M., the surety, the arrange- 
ment between him and tbe judgment-creditor not 
within section 204, Act VllI of 1859, which 
appU^ to persons who had become security for the 
performance c^f a decree or any part thereof. Bola- 
ICBB Labl o. MahOhbb Hosbbik Khan 


Civil Procedure | 

Code, 1859, a. 204.^Surety for pefformance of ds- 
I .— on aureiy bond . — \^en a person has 
liseome liable as security for tbe performance of a 1 
section 204 of Act VIII of 1859 gives a ] 
* to tbe decree-holder against the surety in 
addithm to any remedy which he may have on tbe 
' aw#!el|y bond, it does not prevent tlie decree-holder 


SITEMrT«*"CONf)»«sd. 

2. KKFORCEMENT OF ’ SBOUE»-osaWtt«sd. 
Mode of OiXlJkiTOiemoint^onUnued. 

hom bringing a suit on the surety bond to enforce 
the contract made with him by the surety, and the 
lien on the property mortg^ed to secure the per- 
formance dt that contract. Abbitl Kabib v. Huh- 
, — Mohhn . . . ,6! 

I 14 , Civil Procedure 

Code, 1859, a. 204.-~^8Urefy eXemUny bond for pay • 
ment of decree by inaialmenta.-^ Alteration tf ierma 
of decree. — Where, by an arrangement sanctioned 
by tbe proper Court, the terms of a decree were 
varied, and provision was made for its payment by 
instalments, for tbe payment of a portion of which 
iustalmeiits a surety executed a bond hypothecating 
his property,' — Meld that the terms of section 204 of 
the Civil Procedure Code were not applicable to such 
an arrangement. Chundbb Dbbn v. Hussfn Abt 

[3 K. W., 88 

16 . — ■ ■ Civil Procedure 

Code, 1877, aa. 210, 25$. — Sjceeution of decree 
ayainat aurety. — Payment of decree by inatalmenta. 
— A judgment-debtor, whose property was about to 
be sold, appeared before the officer appointed to 
j conduct the sale, and applied for its postponement, 

I producing a surety and a bond, in which such surety 
promised to pay the amount of the decree within 
one year, if the judgmentniebtor did not do so. 
Such officer thereupon applied to the District Judge 
to postpone the sale, stating that such surety was 
willing to pay the amount of the decree by instal- 
ments within one year, and forwarding such bond. 
The District Judge ordered tlic sale to be postponed 
and the papers to be sent to the Munsif w’^ho had 
made the decree and ordered the sale of the property. 
The Munsif made no order regarding the security, 
but merely made an order that the amount of the 
decree should bo paid by instalments within one year. 
Tlie judgment'debtor did not pay the amount of the 
decree within the time fixed, and the decree-holder 
therefore applied for execution of the decree against 
such surety. Meld that inasmuch as ^ the decree- 
holder hod not been a party to the proceedings of 
the sale-officer or of the Dbtrict Judge, and as the 
parties had not appeared before the Munsif, and as 
such surety had not agreed to pay the amount of the 
decree by instalments, the provisions of section 210 
of Act X of 1877 were not applicable, and such 
surety bad not become a party to the decree as 
altered by the Munsif; that such surety had not 
made himself a party to the decree by promising to 
pay its amount within one year ; and that, therefore, 
his liability was not one which could be enforced in 
execution of tbe decree under section 253 of Act X 
of 1877. Chanban Khab c. Tibhka BaK 

[I.L.B.,3A11.,808 

— Civil PfOoeAuro 

Code, 1882, s- 25S.^8ureiyfor execution of appeU 
late decree, Memedy ayainat, — In 1874 ^ execu- 
tion of the decree it an Appellate Court was stayed 
pending an application for review of judgment, upon 
the judgment-debtor giving security fortheexeeu- 
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DIGEST OF CASES. 


ST7 BJBiTY — continuetL 
2 . EliTFOaCEMENT OP SECURITY— 

Mode of exiforoement— 

tion of the decree> and a surety was accepted on his 
behalf. Mdd that the judgment-creditor could not 
proceed summarily against the surety under the pro- 
visions of section 253 of the Code of Civil Procedure, 
1882. Balaji e. Eauasami 

[I.Ii.B.,7Mad.,284 

17 , Bight to enforce eecurity.— 

Civil JProcedure Code, 1859, a. 20 d,^Order cancel- 
ling aecuritg iond.— Whore a person betiame a surety, 
in the course of the proceedings on an appeal, to pay 
all such sumsae might be decreed against the plaintiff 
on appeal, the decree when passed could be eaecutcd 
against the surety under section 204 of the Civil Pro- 
cedure Code, and an appeal would lie from an order 
made in execution of such decree against the surety. 
Where a person became surety, and gave a security 
bond undertaking to pay all sums of money that 
might be decreed against the plaiiuiff on the defend- ! 
ata*s appeal, and the appeal was dismissed for default, 
and on the application of the plaintiff the Eecorder 
made an order cancelling the bond, and returned it 
to the surety without notice to the defendant, and 
afterwards the defendant's apf>eal was on application 
restored, and a decree passed against the j)laintiff, — 
Meld that the Recorder's order was invalid, and exe- 
cution could issue against the surety notwithstand- 
ing that order. Akhut Ramajia v. Ahmbd Yocr- 
saffji . 7 B. L, R., 81; 15 W. R., 586 

10 , — Security for res- 

titution of property taken in execution,’-^ Reversal of 
decree, — Execution against surety. — Civil Mroeedure 
Code, l8S2,ss. 253, 545, 546 . — Section 258 of the Civil 
Procedure Code contemplates a suit pending at the 
time security is given for performance of the decree, 
and does not apply to a case where the litigation in 
the Courts of first instance and of first appeal has 
ended, and no second ap|K«il has been instituted in 
the High Court when security is given. The holder 
of a decree affirmed on appeal by the District Court 
took out execution to recover costs awarded. Costs 
were deposited by the judgment-debtor and paid to 
the decreo-holdor, and a surety gave a bond by which 
he undertook to refund the amount to the judgment- 
debtor in the e^^nt of the latter succeeding in appeal 
to the High Court and of the decree-holder failing 
to repay him. The judgment-debtor subsequently 
filed an appeal to the High Court and was successful, 
and he then applied in the» execution department to 
recover the amount from the surety. Meld that the 
Court executing the High Court's decree had no 
, jurisdiction to execute it against the surety. Hab- 
PBo Das V, Zamak Khaft . I. li. R., 8 All., 039 

19 , ■ Execution of 

decree against surety pending appeal, — M. obtained 
a decree in the High Court against 8, for certain 
moveable and immoveable property. 8 , appealed to 
the Frivy Council. While that decree was ponding, 
M. applied for the execution of her decree, and N. 
became her surety for E10,000. The decree, how- 
ever, was not executed. The Privy Council reversed 
decision of the High Court and dismissed the suit 


U RRTYT — continued, 

2. ENFORCEMENT OF 
BigM to enforce 

of B. with costs. 8, then sought to execfiie^lus 
decree fpr costs against N., the surety. Meld 
N. was not liable. In thb katteb or rsTmorr 
OF Nafab Chand Pal Chowphey . 

[0B.I.. 

S. C. Noffbe Chunpbb Paul Chowdhbt e. Soo- 
bendbo Nath Roy 

20. — ' ■■ Execution of 

decree against surety, — Civil Procedure Code^ 
1859, 8, 204. — In consideration of Hie plaintiffs being 
allowed to proceed with the execution of a decree 
which they had obtained in the High Court, A, be- 
came surety upon a bond for the payment of what 
might be due to the defendants by such plaintiffs in 
the event of their decree being reversed or modified 
by the Privy Council, to which an appeal was then 
pending. Meld that the summary procedure under 
section 204 of Act VIII of 1859 might he enforced 
against A, as such surety. Compare Act X of 1 877, 
section 253. Chun»be Kant Mookbbjbb n. Ram 
Coomab Coondoo • . 3 C. Xi. 595 

21. — Civil Eroeedure 

Code, 1877, s. 253, — Execution of decree (sgainsi 
surety,— Execution of decree of Privy Council , — 
Security for costs of respondent. — Civil Procedure 
Code, 1877, s, 618. — An appeal was preferred to Her 
Majesty in Council from a final decree passed on 
appeal by the High Court, and B, and certain other 
persons on behalf of the appellant gave security for 
the costs of the respondent. Her Majesty in Council 

j dismissed the appeal, and ordered the appellaht to ^y 
the costs of the respondent. The respondent applied 
! to the Court of first instsuce for the execution of that 
I order agi^iiist R. and the other persons as sureties, 
i Held by Stuabt, C. J., Pbabson, J., and Oldfiblp, 
I J., that, under sections CIO and 253 of Act X of 
{ 1877, s ich order could be executed against the 
i sureties. Per Spankib, J ., and SiBAiaKT, J . — 

I Contra. Bans Bahapub SiNaH v. Mhghla Bbgah 
[I.I-. B., 

Appeal to P^vy 

Council. — Security for costs of respondent 
cuiion of decree against surety. — Civil Pr 
Code {Act XIV of 1882), ss. 253, 602, 603, 610.— 
A plaintiff, having preferred an appeal to Her 
Majesty In Council, was called upon to furnish 
security. Thereupon A., on behalf of the appellant^ 
executed a security bond for the costs of the respond- 
ent. The appeal was dismissed with costs by Her 
Majesty in Council. On an application (l^ the re» 
spbndent in the appeal) for execution to Issue against 
the estate of A., the surety (who had died in the 
meantime),— Hs/d that the liability of the surety 
under the security bond could not ^ Otiforced in 
execution of the decree of Her MiW|^y In Couuctl* 
Sans Bahadur Singh v. Mugkla Se0dm, I. A A, 
a Mad., 107, dissented from, EaPBA 
Singh v. Fhuwitbi Kobb 



DIGEST OF CASES. 


8imBrr-eoiie>W. 

; X of seccrity— 

Wg%% to mforoe aeoiuitF--eoi*/if»««<L 

' XX * ‘ - MwwuUtm of 

A »uit was instituted by C against 
M. S, in the HcK>ghly Oobrt» and was dismissed with 
eosts. On ap|)eal by the ]^ntlff, the defendants 
obtained an oraer in the High Court calling on C to 
give ;{ieeurity for coats in the Court below and on 
appetdi and one M, bad, as surety, charged his house 
in Calcutta with the payment of costs to the extent 
of B2,0(X). The appe^ was dismissed with costa 
amounting to more than R2,000. On an application 
by the defendants for execution against R. under 
s^ion 204, Act VIII of 1859, by attachment 
and sale of the hbnse, the Court granted the appli« 
caUon. Hiealal Sxal o. Cabapibt 

[8 a I«. B,, Apo 17 

3. I^ISGHABGE OF SURETY. 

24 , Appearance of debtor. — 

f Act XXIU of IBSl^ s. 8,-^Dutcharge of defendant 

on bail* — ^Where a Court, during the pending of an 
inquiry under Act XXIII of 1861, section 8, allowed 
the defendant to be at large upon security for his 
appearance when called u]^a, and when the Court 
had concluded the inquiry it was found that the de- 
fendant had appeared, the liability of the surety was 
held to be at an end. Balmsb, Law&xb, k Co., 
Hubbi Kabaik Fodbab . . 24 W« B., 

25, — — Change in circum- 

atanoes under which aecnrity waa given. -- 

QnmtamUto for good conduct of gomaehta,-^TraM* 

fsr ofpropertg guanranteed* — Where two parties exe- 
cuted a surety bond addressed to </., R., and JH., 
owners of certain property, binding themselves to be 
answerable for the good conduct and proper discharge 
of duties 6t their gomashta, B., and the property was 
afterwards transferred to £. alone, it was held that 
when X* and Jf. ceased to have any interest in the 
property, there was such entire change in the nature 
of the service that the sureties’ liabi&y did not con- 
tinue» and th^ were not liable to be sued upon their 
bond. Raj Kbisio Mooxbbjbb v, Issim (.’hubbbb 
Hoobbbjbb . .28 W. B., 80 

26. — Alteration of 

fOoition omd riek of $aU da^ogah, — Cdabiiiig of 
ouretg for performance of dutiee . — When a salt 
darogsh deposits security lor the due performance of 
his dudes, to ^ appropmted by Government in case 
of loss to tim State from bis failure to perform them, 
a^d the Oovemment, without bis consent, alters bis 
position snd risk, such alteration relmves him from 
& engagement as surety. Shzb vabaxn Babbbjbb 
o. OoTXBHicxHif « * W. B., 1864,488 

27 . Acceptance of farther eecu- 

gdis;^.^8eeuriig eigned hg $urotg*--^8etmriUf bond*--- 
A security, voluntarily signed, existing upon the re- 
cCrd, and even taken off t^be die, is a valid and sub- 
^ti^ secniity. The intendons and motives of the 

in givmg the security must be judged by 
what ii mentioned in the instroment* The accept- 


RtTBXiTT •^continued, 

a DISCHARGE OF SURETY— cosl«’»ai4v 
Acceptance of fturtber aecurit 3 r‘--oo»^siiae(l. 

anoe of the separate security of one surety is not in- 
validated by tibe acceptance of separate securities 
of five other sureties. Gopal lioiBB Kabain Rot 
u. Jaoab Nath Ghbo 

[5 W. B., P, O., 128 : 2 Hoore’a X A., 8U 

28. Kotice of intention to cease 

to be surety. — 8eeuritg for pagment of A 

surety for the due payment of rent by a third person 
must, if he wish to discharge himself, give notice to 
the person to whom the guarantee has been given. 
Gitnbsh Koobb e. OoM]>crTOOBKissA,BReuir 

[6 N. W., 77 

4. MISCELLANEOUS CASES. 

28. Surety of lessee afterwards 

I becoming bis partner.— hg surety for Ule* 
gal ejectment if lessee. — Suit for damages. — Where a 
person became surety for the duo performance by the 
lessee of the obligations contaiqi^ in a lease lor a 
term of years, and afterwards became a partner with 
the lessee, and the lessor evicted the lessee before the 
expiration of the lease, — Held tliat a suit would he 
by the surety for damages arising from the illegal 
ejectment, although the surety was not a party to the 
original contract with the lessor. Bobbodaxakt 
Rot t>. Bam Tuh boo Bosk . 7 W. B., P. C., 15 

S. C. Bcboabanth Rot e. Aluk Mitkjoobbb 

Dasiah . . .4 Moore’s X A., 821 

80. Suit by surety after satis* 

faction of bond,— Cause of action, — Limitation . — 
The plaintiff executed a bond jointly with a servant 
of the defendants on 10th July 1861. The proceeds 
were expeuded for the •defendant on the 30th Augost 
1864. The creditor obtained a decree up«>n the bond 
for princlpid and interest, which the plaintiff satis- 
ded by two payments made on 4th July 1866 and 
80th June 1868, respectively. He brought a suit 
against the defendant for the amount on 22nd June 
1869. Meld that the plaintiff could maintain his 
suit against the defendant for the amount paid by 
him, and that the suit was not barred by the law of 
limitation. Bhagteath Adhikabi v. Tabikt Cbak- 
OBA Paxbasi . 7 B. X. B., 85 : 15 W. B., 418 
Reversing on appeal S. C. BHoasBEiTTU Aj>bxka* 
BBB V. TABINBB CkUBHBB FaBBABSBB 

[14W.B.,174 

StTBETY BOMB. 

8ee Pbinoifal and Sitbbtt— Liabiutt 
OF SUBBTT . X X, B,» 1 All., 487 

sxtbvby. 

1, Survey proeoedtnge, Pomer of 

Collector to Where a survey is once 

concluded, the map completed, and the tbakbust 
proceedings brought to a close, a Deputy Collector 
bas no authority to reopen the proceemngt; and if 
he does so ou the appUcatiou of one party and issues 



DIGEST OF CiSEa 


BXTUVmt-^eonHnued, 

« notice to the opposite party, the latter 19 not bonnd 
to appear. Kalbs Nabaib Boss e. Abunp Motbb 
Goofta 21 W« 79 

2. ESzoefla lands found after 

survey. — Presumption, — MThere the admitted 
mileek lands of a ryot were found by survey to he 
somewhat in excess of the land re*lea8^ to him hy 
resumption proceedini^ based on a former survey, it 
was held that the excess could not be assumed as a 
matter of course to be mkl lands. Dinobundhoo 
S uHATS e. CouBT OB Wabds . 11 W. B., 847 

SURVEY ACT (BOMBAY). 

See Bombay, A cf I or 1866. 

SURVEY AWARD. 

See Casbs undbb Act XIIl or 1848. 

See Casbs ukdbb Limitation Act, 1877, 
ABT 8. 45, 46 (1859, s. 1, cn. 6). 

1 , Requisites for survey award. 

— Decision on bond p.de contention, — To constitnte 
a survey award there must be a decision on a bond 
fide contention between the parties after a proper 
investigation into the points of issue between them. 
bIcBo Kishbn Roy e. Gobinb Chpi^deb Skin 

[6 W. R., 817 

Kauhafbbshad Sinoh e. Biamjbbwttk Sinoh 

[11 W. R.. 888 

2. Decision on fact not dis* 

puted. — Beng, Beg, VII of 1822, — Summary 
award.— The finding of a Survey Deputy Collector 
that H party has b^n in possession of certain land 
for more than a year, where the fact is not disputed, 
is not a ** summary award ** under Regulation Vll 
of 1822. Baphafebshap SlNOH V. Kamsbewun 
SiNOH ..... UW. R.yd89 

3 , Striking off complaint In 

Survey Department. — On a complaint being 
luaile in the Survey Department as to a demarcation 
of land, the Deputy Collector, instead of investigating 
the circumstances, ordered a local inquiry by an 
Ameen, and, on the plaintiff omitting to deposit the 
Ameen’s ^es, struck the esse off his file. Held that 
the decision was not an award on which a cause of 
action could be based. Keisto Chukpbb Doss o. 
SOUPAMOKEB Dobsbb . , .18W. R.,174 

4 . — Order of settlement officer 

witliout inquiry.— An entry made in the settle- 
ment papers was objected to on the merits. The 
objection was disallowed summarily without inquiry, 
on the ground that the papers had been drawn out 
more than a year before the objection was taken. | 
Meld that such an order was not “ an award,'' inas- 
much as it did not a^udicate ou the rights of the 
parties or on the question of possession, and there- 
fore that it was not an order on which a Court 
could found its judgment rejecting the suit without 
disposal of the point at issue upon the evidence 
HkBBA Dabs e. Hurmoo Sikch 

[1 N. W., Part 11, p. 17 ; Ed. 1878, 77 
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SURVEY AWARD— 

= — Actxinof ia48,i)peraW 

ot-^Bffeot of award,^Act XIU of 1848 xmmdm 
m certain cases to give to a survey award Ina lull 
OTect of a decree of a Civil Court, by taking Swww 
from tbe Courts the power of entertaiiiing any sfW 
for contesting the justice of such award after a' 
hmited time. Mokvnp Moobabbb Bibwas a. 
WooMA Chpbn Mookbbjrb . 23 W. B., 179 


6, Sanction by Colleotcne^-Ae^’ 

ceptance of proceedings as correct , — To make a survey 
demarcation effective, it is not absolutely necessary 
that there should be any more special sanctaon by the 
Collector than a general acceptance (A the surv^ 
proceedings as correct. HuNOOMAir Cbowbay v. 
Binphoo Tobaba . IOW.R.,888 


7, Right to benefit under 

award. — Persons representing party to award,^ 
The ropresentativeB of a party to a survey award are 
entitled to the benefits thereof. Rajmohuk Mitteb 
V, Commissiokbb of the 

[1 W.R.,844 

Am Ashbttf v. Chonoa Oobinp Boy 

[5 W.R„220 

8. Effect of award.— Acf IV of 

1840, Award under, — Bvidenee of iitle,-^An award 
under Act IV of 1840 between an intervenor and a 
party other than tbe plaintiff was no evidence i^ainst 
the plaintiff. Ambbboonisba Ehatoon v. Juooitb 
Nath Roy . . . IIW.R.,118 


— Bffeet .r, V.. grv,, 

chaser, — Soidenee of title.^^A purchaser is bound 
by a survey award passed against the persons from 
whom he derived ms title. Auyat «, 

Chunpbb Roy . , 6 W. B., 

10. Act IV of 1840, 

Award under, — Semble, — Where a Zemindar let his 
estate in farm for a term of years, and so delegited 
the whole of his rights, privileges, and immunities 
to another' person, he was held to become himself 
bound by an adverse decision under Act, IV of 1840^ 
to which the farmer was a party. Lebhba^ Boy v. 
Court of Wabps . . , 14 W. R., 898 

11 . : Act IV of im. 

Award under, failure to set aside.-— that th« 
plaintiff having failed to set aside an award ma^ 
under Act IV of 1840 within the period of Umi* 
tation, could not claim in opposition to the award. 
Gofal Nath c. Abdool Ghakbb . 1 A^^a, 120 

12. Notice offmMtey 

proceedings,— ^oint proprietors, — A co-proprietor pi 
a joint undivided estate was held to be bound by a 
survey award and compromise to which tbbomr 
joint proprietors were parties when notice of sur* 
vey procoBdings was served on the proprietors jointly, 
and not on him individually* Hint Boy e. 
SooBUJ Nabazk Roy . • 9 W« R„ 7 

18* " Proceedings 

under Act IV of 1840,'^Mcidenee cf possession , — 
Proceedings under Act IV of 1840, to which both 
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Ut%w^ him partica, ww bold to be properly 
tr«l^ no evidie!iice between them on the question 
ot ^ossessioiw E 4 P 9 A Chihik Pass Oossambb o. 
4^^WQ9<dt4 . ' . . 20 W. E«, 4S0 

Eabkbb Kxbsobb Bob Ohowphbt «. Baka 

SOOBDABBB PbBIA CBOWUHBAIK 

[23W.B^27 

J 4 , SJM as against 

d§t(t90far passession.^^A survey award esnnot over- 
ride the decree of a competent Court awarding pos- 
sessioii. Hubo Nath Hoy «* Avvvh Ohunbeb 
Hoy IHF. B.,829 

3 . 5 . ■ JSvidenee of pos- 

ssssuml^Msiisncs qf Survey proceedings 

fure evidence of actuid possession, and must be re- 
garded as correct^ so far as the appearance of t)ie 
cqqnt 0 ^ recorded thereon; but if questioned in 
time, are not conclusive on the question of title. 

IfBBMBUlO) SXBOH O. MOHByDBO >iABAlN T 

[IS W. B., P. 7 

JPrqof of possss^ 

siom^^Snit to set aside suroeg award. — In a case 
for setting aside a survey award which declared 
the plaintiff and the opixwite party entitled to cer- 
tain ehnr lands to the extent they had respectively 
lost by diluvion, and the residue to be held jointly 
according to their shares,-^ Bs/d that the opposite 
}Wty h^ no right to sue for rents on the plea of 
joint possession, for he must first have fixed what 
lands are to be appropriated by him, and what by 
the interveuor separately, for the loss suffered by 
each party by diluvion ; and after that how much, 
and wliat, of the remainder is entitled to be held 
kantly. Tabihbb Kant Lahooby t. Hanbe Mxtn- 
7W.E„203 

Award by super- 

intendewt of suroey. — JEvidenee of title»^ An aa^ard 
by the superintendent of survey is not conclusive 
evidence of a contested right in a regular suit. 

Chunbsb Qhoeb V, Rai Obuitbeb 
. 12W.B.,180 

IB. Decision on Act 

ISiO.-^Mvfdenee of iiUe,-^A decision in an 
Act IV 1840 case was no evidence of title one way 
or the other. Oppabhuii Kookdoo ». Raxkoov ab 
Boeb 6W.B.,1W 

10 ^ * — Award under 

4td IT df 1840,-- Proof of An award under 
Act IV of 1840 was not sufficient proof of title when 
the phrson in whose favour it was given did not 
maintain his possession under the award before the 
survey authorittos, and allowed his adversary to take 
actual possesMOtt* JooauL Kxbhobb Shaha v, Ea^ 
r SuBiCAH . . - B W, B., 

to set aside 

psMrd under Act IT of iB^*—Ptocf af title . — . 
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SUBVBY AWARD,--Ba^otof aw«rd--eoisr * 

tinned. 

a suit to set aside an awa^ under Act IV of 
Meld that the plaintiff ought to furnish some decisive 
proof of his title, to justify the Court in dhdurbing 
award of a competent authority, and that resumn!- 
tion proceedings instituted by Government which & 
clared only that the lands w^ere nnfit for resumption, 
and therraore left them in the plnintiff's possession, 
were not such convinoing proof of title, Bama* 
SOONDBBBK BaBKA CHOWDHEAWIE OJBHVGBlTTTaB 
Dabba Ohowbhranbb, Gbbbsh Chundbu Chow- 
DHBY V. Bhugbuttke Dabba Chowbhbineb 

n TTikv. aOR 

2L — »" Award under 

Seng. Seg. VII of 1822^ s. 33.— Power of Court to set 
aside award. — Held that an award of arbitrators 
under section 33, Regulation VII of 1822, could not 
be set aside by the Courts of Judicature. FuBErwi) 
An V, Ahmbd HofisEiN . , 1 Agra, 267 

I 22. ; ■ — I — Award for more 

than amount of land claimed. — A survey awaai^d, if 
given for more than is claimed, is not binding as te 
, the excess. It is not conclusive as to title, i., 
j Nauain Singh v. Naeain Singh . 1 W, B 

j SURVIVOBSHIP. 

Sec Geant— Fowbb of Auenawon by 
Gbamtbb . . I. li. B., 11 Calc., 1 

See Casks itn»kk Uini^it Law— Inhekit- 
ANCE— Joint FEorKRxy anx> 

OESHie. 

See Hinbu Law 

Hkibs— Females— 

r r 

; “ i5B.it.B'i6 

? HrNJ>n Law— Joint Family— Powkes 

I Mjembbus . *8 B. li. B., P. B., 31 

[6B.L.B.,566 

I. L. B., 1 

See Hindu 

ON Pabtition—Gknkkal Mods of Di- 
vision . . I, L. B,, 6 Calc., 

See 

[1.L, B.,5Cala,59 

L Joint tenancy,-- Jotnf specula- 

Hon onimprooing land. Seal and personal property. 
—A joint speculation in improving land on a hazaid 
of profit and loss is treated in equity as in the nature 
of merchandise and jus aoerescendi not allowed, 
survivorship in the case of joint tenancy is not 
an incident to it in the case of leasehold property 
and personal estate. Webbb e. Lbbtbb 

[2Boin.,56:2n<IE(L,62 






